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PREFACE. 


The  prejudice  against  the  increase  of  law  books  is  unques- 
tionably great.  So  well  is  this  fact  understood,  that  an  author 
is  expected  to  introduce  his  book  by  an  attempt  to  justify  its 
existence.  I  can  offer  this  apology  for  the  production  of  each 
of  my  prior  works — that  it  treated  of  subjects  of  prime  im- 
portance and  frequent  recurrence,  not  recently  nor  extensively 
considered  by  any  other  writer.  I  long  hoped  that  the  same 
apology  might  be  urged  in  favor  of  this  book  ;  and  that  any 
asperities  which  might  be  aroused  by  observing  defects  in  its 
execution  would  be  mollified  by  the  remembrance  that  it  was 
the  only  effort  which  had  been  made  to  collect,  arrange,  and 
interpret  a  mass  of  authorities  so  vast  that  their  numbers 
bore  unquestionable  evidence  of  the  difficulty  and  importance 
of  the  subject  with  which  they  were  connected. 

When  this  book  was  about  half  completed,  I  was  deprived 
of  a  portion  of  my  coveted  apology  by  the  publication  of  a 
work  on  the  same  topic.  My  first  impulse  was  to  discontinue 
my  own  labors.  But  a  work  on  Executions  was  so  clearly  a 
sequel  to  my  work  on  Judgments  ;  my  thought  and  research 
in  the  preparation  of  the  latter  were  so  evidently  of  a  char- 
acter to  fit  me  for  the  prosecution  of  the  former  ;  and,  beyond 
all,  I  was  so  thoroughly  interested  in  my  theme,  that  I  de- 
termined to  proceed.  The  result  of  this  determination  is  now 
before  the  reader.  If,  after  a  patient  examination  of  my 
work,  he  can  truly  say  that  there  was  no  need  of  its  publica- 
tion, and  that  it  will  prove  of  no  material  aid  to  the  bench 
and  bar  of  my  country,  then  both  myself  and  my  publishers 
will  deserve  his  commiseration  as  much  as  we  shall  merit  his 
censure. 

This  work,  though  not  formally  subdivided  in  that  manner, 
consists  of  three  parts.     The  first  treats  of  executions  against 
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the  property  of  the  defendant  ;  the  second,  of  executions 
against  the  person  of  the  defendant  ;  and  the  third,  of  execu- 
tions to  recover  specific  property,  to  the  possession  of  which 
the  plaintiff  has  been  adjudged  to  be  entitled.  Part  first 
comprises  all  that  is  usually  understood  by  the  word  "  execu- 
tion," and  occupies  more  than  nine-tenths  of  the  entire  book. 
I  have  endeavored  to  consider  the  several  questions  in  the 
order  in  which  they  are  likely  to  arise.  My  first  eight  chap- 
ters are  occupied  by  matters  usually  presenting  themselves 
for  consideration  before  the  writ  is  delivered  to  the  sheriff. 
They  treat  of  the  issue  and  form  of  original  executions  ;  of 
alias  and  pluries  writs  ;  of  writs  of  venditioni  exponas ;  of 
amending  and  quashing  writs  ;  of  proceedings  to  obtain  exe- 
cutions on  dormant  judgments,  and  of  the  consequences  flow- 
ing from  various  errors  and  irregularities  in  these  several 
writs  and  proceedings.  When  a  writ  is  delivered  to  an  officer, 
he  ought  first  to  ascertain  whether  it  is  one  which  he  may 
lawfully  execute  ;  and,  if  so,  within  what  time  and  limits,  and 
under  whose  direction,  he  should  proceed.  My  ninth  chapter 
is  devoted  to  inquiries  which  must  be  made  by  the  officer  in 
ascertaining  these  matters.  Naturally,  the  next  inquiry  is  for 
property  on  which  to  enforce  the  writ.  Chapters  ten  to  fif- 
teen, therefore,  treat  of  real  and  personal  property  subject  to 
execution  ;  of  property  bound  by  execution  liens  ;  and  of 
personal  property  and  homestead  exemptions.  Supposing  that 
the  information  contained  in  these  chapters  will  enable  the 
officer  to  learn  with  what  property  he  may  properly  interfere, 
I  have  next  sought  to  show  how  such  property  may  be  taken 
in  execution  and  forced  to  produce  the  satisfaction  of  the 
writ.  Hence,  my  sixteenth,  seventeenth,  and  eighteenth 
chapters  are  devoted  to  levies  upon  real  and  personal  prop- 
erty, and  to  proceedings  where  such  property  is  claimed  ad- 
versely to  the  defendant.  After  the  levy  come  the  proceed- 
ings preparatory  to  the  sale  ;  the  sale  itself,  and  the  various 
measures  looking  to  its  confirmation  or  vacation  ;  the  redemp- 
tion, if  any  be  made,  and,  if  not,  then  the  deed  and  the  vari- 
ous questions  looking  to  the  ascertainment  of  the  purchaser's 
rights  and  of  the  means  by  which  they  may  be  enforced.  These 
questions  and  proceedings  occupy  chapters  nineteen  to  twenty- 
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three.     Returns  on  executions,  their  effect  and  admissibilitr 

«L 

as  evidence,  and  the  circumstances  in  which  they  may  bt 
quashed  or  amended,  are  the  subjects  embraced  in  chapter 
twenty-four.  Chapters  twenty-five  and  twenty-six  treat  of 
proceedings  by  elegit  as  they  were  formerly  pursued  in  En- 
gland, and  of  proceedings  by  extent  as  they  are  now  author- 
ized in  most  of  the  New  England  States.  Here  terminate 
the  proceedings  ordinarily  taken  under  executions  against 
property  ;  but  as  they  do  not  uniformly  prove  effective,  we 
have  yet  to  consider  what  further  steps  may  be  taken  to  com- 
pel the  satisfaction  of  the  plaintiff's  demand.  Hence  the  ne- 
cessity for  chapters  twenty-seven  and  twenty-eight,  upon  pro- 
ceedings at  law  and  in  equity,  supplemental  to,  or  in  aid  of, 
execution.  To  these  I  have  added  a  brief  chapter  upon 
equitable  proceedings  restraining  executions.  Chapter  thirty 
treats  of  the  satisfaction  of  executions  and  the  distribution  of 
their  proceeds.  Chapters  thirty-one  and  thirty-two  comprise 
parts  two  and  three  of  the  book.  Their  contents  have  al- 
ready been  indicated.  It  will  be  observed  that  I  have  not 
collected  in  any  single  chapter  the  rules  governing  the  liabil- 
ities of  officers  and  others  for  wrongful  acts  done  while  en- 
gaged in  the  service  of  executions  ;  nor  have  I  separately 
treated  of  actions  to  enforce  those  liabilities.  Neither  of 
these  subjects  has,  however,  been  overlooked.  Each  has  been 
considered  in  many  different  portions  of  the  book,  in  connec- 
tion with  other  subjects  from  which  I  deemed  it  inseparable. 
Recently,  American  text-books  have  been  unfavorably  crit- 
icised in  England,  because  of  their  numerous,  and  apparently 
inconsiderate,  citation  of  cases.  It  were  better,  in  the  opin- 
ion of  our  critic,  for  an  author  to  confine  his  attention  and 
that  of  his  readers  to  those  cases  which,  from  being  carefully 
considered  by  Courts  of  acknowledged  erudition,  probity,  and 
ability,  really  deserve  the  name  of  authorities,  than  to  cite  in- 
discriminately everything  which  has  been  honored  by  the  im- 
mortality of  a  publication  in  a  law  report.  This  opinion  is 
so  plausible  that  it  has  met  the  concurrence  of  several  law 
periodicals  in  this  country.  But  it  must  be  remembered 
that  we  have  many  Supreme  Courts,  each  making  and  pub- 
lishing decisions  which  are  regarded  as  law  within  the  juris- 


Vlll  PREFACE. 

dictions  in  which  they  are  pronounced.  The  result  of  this  is 
not  one  system  of  law,  but  many  systems.  A  text-book  is 
expected  to  go  into  every  part  of  our  Union.  It  must  be  the 
companion  and  assistant  of  practitioners  under  all  these  vari- 
ous systems.  This  it  cannot  be  unless  it  is  competent  to  refer 
each  to  the  cases  on  which  he  may  rely  with  the  greatest  de- 
gree of  confidence  at  the  place  where  he  happens  to  be  dis- 
charging the  duties  of  his  profession.  A  decision  made  by 
the  highest  Court  of  the  youngest  or  most  obscure  of  our 
States  or  Territories  may  be  treated  with  indifference,  or 
even  with  contempt,  in  England,  or  Massachusetts,  or  New 
York.  It  may,  in  fact,  richly  deserve  such  treatment.  It 
is,  nevertheless,  the  law  in  the  jurisdiction  in  which  it  was 
pronounced.  To  the  practitioners  and  to  all  other  persons 
within  that  jurisdiction,  it  is  paramount  in  importance  to  the 
decisions  of  all  other  legal  tribunals,  however  wise  or  venera- 
ble they  may  be.  Hence,  no  text-writer  can  properly  ignore 
it.  "Whatever  he  may  think  of  it  himself,  he  must  not  forget 
that,  in  one  State  at  least,  it  must  be  treated  as  a  correct  ex- 
position of  the  law. 

This  book  will  be  found  to  contain  nearly  fourteen  thousand 
citations,  embracing  references  to  over  ten  thousand  differ- 
ent cases.  These 'large  numbers  prove  that  my  theme  is  one 
which  has  compelled  the  attention  of  Courts  with  extraordin- 
ary frequency,  and  entitled  itself  to  the  distinction  of  a  treat- 
ise devoted  to  its  exclusive  consideration.  The  materials  for 
this  treatise  are  so  numerous  and  so  various  that  their  ar- 
rangement has  given  me  far  greater  trouble  than  any  similar 
task  which  I  have  heretofore  undertaken.  Whether  f.he 
result  proves  gratifying  or  otherwise,  the  reader  may  fee. 
assured  that  I  have  spared  neither  time  nor  labor  in  the  at 
tempt  to  do  justice  both  to  him  and  to  myself. 

A.  C.  F. 

SACRAMENTO,  CAL.,  August  1st,  1876. 
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CHAPTER  I. 

DEFINITIONS  AND  CLASSIFICATIONS. 

$  1.  General  object  and  definition  of  executions. 

$  2.  General  classification  of  executions. 

$  3.  In  real  actions. 

§  4.  In  actions  for  possession  of  personalty. 

§  5.  Against  the  person. 

§  6.  Against  lands. 

§  7.  Against  chattels. 

§  8.  Writs  in  aid  of  execution. 

§  9.  Classification  of  executions  as  treated  in  this  work. 

§  1.  General  object  and  definition  of  executions. — The- 
oretically, a  judgment  is  the  end  of  the  law.  It  permanently 
settles  disputed  issues  of  fact,  and  applies  to  the  facts,  as  thus 
settled,  established  principles  of  law.  It  declares  the  re- 
spective obligations  of  the  litigants  in  regard  to  the  matters 
which  they  have  chosen  to  submit  to  the  decision  of  the  Court. 

Practically,  a  judgment  may  be  as  far  from  the  end  as  it  is 
from  the  beginning  of  the  law.  The  declaration  of  a  right, 
or  the  permanent  and  unalterable  establishment  of  an  obliga- 
tion, can,  of  itself,  have  no  practical  force,  except  as  it  oper- 
ates on  the  private  or  the  public  conscience  ;  and,  unfortu- 
nately, people  who  have  engaged  in  a  long,  and  perhaps  bit- 
ter litigation,  are  likely  to  emerge  with  consciences  so  dulled 
toward  each  other  that  they  will  respond  to  nothing  less 
than  the  practical  forcing  power  of  the  law.  Even  where 
this  state  of  mind  has  not  been  produced,  the  losing  party, 
through  his  inability  to  discharge  the  established  obligation, 
may  make  it  indispensable  to  call  in  aid  the  final  process  of 
the  law.  Every  step  taken  from  the  issue  of  this  process  is  lia- 
ble to  be  attended  with  legal  embarrassments  of  the  most  per- 
plexing nature,  and  to  lead  to  litigation  more  persistent  and 
more  complicated  than  that  upon  which  the  process  was  based. 
The  writ  which  authorizes  the  sheriff  or  other  officer,  either 

F.  Ex.— 1. 
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to  enforce  a  judgment  at  law  or  to  endeavor  to  produce  a  sat- 
isfaction thereof,  is  called  an  execution.1  Every  writ  which 
authorizes  an  officer  to  cany  into  effect  a  judgment  is  an  ex- 
ecution.2 But  a  writ  of  execution  is  not  necessarily  based 
upon  a  judgment.  It  may  be  employed  to  enforce  other  ob- 
ligations, which,  by  statute,  have,  in  this  respect,  been  made 
equivalent  to  judgments.  A  familiar  instance  of  this  existed 
in  the  English  law,  in  the  case  of  certain  obligations  by  mat- 
ter of  record.  Each  of  these  obligations  was  "  a  writing  ol>- 
ligatory,  acknowledged  before  a  judge  or  other  officer  having 
authority  for  that  purpose,  and  enrolled  in  a  Court  of  Record  ; 
and  of  this  there  are  two  sorts,  viz.,  recognizances  or  statutes. 
The  first  of  these  securities  is  the  recognizance  at  common  law, 
which  is  no  more  than  an  obligation  on  record,  and  may  be 
acknowledged  before  the  several  judges  out  of  term  and  in 
any  part  of  England,  and  may  be  entered  on  record,  as  well 
out  as  in  term.  "3  The  statutes  referred  to  are  Statute  Mer- 
chant and  Statute  Staple.4  There  are  a  number  of  instances 
in  the  United  States  where,  by  statute,  an  execution  may  be 
issued  without  being  preceded  by  a  judgment. 

1 "  Execution,  executio  signifieth  in  law  the  obtaining  of  actual  possession  of 
anything  acquired  by  judgment  of  law  or  by  a  fine  executory  levied,  whether 
it  bo  by  the  sheriff  or  by  the  entry  of  the  party."  (Co.  Litt.  154<7.)  "  Execution 
is  the  act  of  carrying  into  effect  the  final  judgment  of  a  Court,  or  other  juris- 
diction. The  writ  which  authorizes  the  officer  to  so  carry  into  effect  8uch  judg- 
ment is  also  called  an  execution."  (Bouv.  Die.  Title  Execution.)  "  Execution, 
in  a  practical  sense,  is  the  formal  method  prescribed  by  law,  whereby  the  party 
entitled  to  the  benefit  of  a  judgment,  or  of  an  obligation  equivalent  to  judgment, 
may  obtain  that  benefit."  (Bingham  on  Judgments  and  Executions,  101.) 

2Piorson  v.  Hammond,  22  Tex.  585;  United  States  v.  Nourse,  9  Pet.  28; 
Darby  v.  Carson,  9  Ohio,  149. 

3  Bac.  Ab.  Tit.  Ex.  B.  1. 

4  "  A  statute  merchant  is  a  bond  of  record,  acknowledged  before  one  of  the 
clerks  of  the  Statute  Merchant,  and  Mayor  of  the  City  of  London,  or  two  mer- 
chants of  the  said  city,  for  that  purpose  assigned,  or  before  the  mayor  or  warden  of 
the  towns,  or  other  discreet  men  for  that  purpose  assigned.     This  recognizance  is 
to  be  entered  on  a  roll,  which  must  be  double,  one  part  to   remain   with   the 
mayor,  and  the  other  with  the  clerk,  who  shall  write  with  his  own  hand  a  bill 
obligatory,  to  which  a  seal  of  the  King,  for  that  purpose  appointed,  shall  be  af- 
fixed, together  with  the  seal  of  the  debtor."     "  The  Statute  Staple  is  a  bond  of 
record,  acknowledged  before  the  mayor  of  the  staple,  in  the  presence  of  all  or 
one  of  the    constables.     To  this   end,  says  the    statute,  there  shall  be  a  seal 
ordained,  which  shall  be  affixed  to  all  obligations  made  on   such  recognizances 
acknowledged  in  the  staple."     (Bac.  Ab.  Tit.  Ex.  B.  1.) 
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But  the  term  execution  will  not,  in  this  work,  be  used  in 
its  most  comprehensive  sense.  It  will  be  employed  in  itg 
most  usual  sense,  a  sense  in  which  it  denotes  a  writ  issued  to 
enforce  a  judgment  or  order  of  a  Court  of  Law. 

§  2.  General  classification  of  executions. — As  an  ex- 
ecution is  issued  to  make  a  judgment  productive,  it  must  be 
of  such  a  nature  as  to  produce  all  the  relief  warranted  by  the 
judgment,  and  no  more.  In  other  words,  an  execution  is 
necessarily  of  the  same  nature  as  the  judgment  on  which  it 
is  based.  This  judgment  is  either  for  the  recovery  of  some 
specific  thing  ;  or  for  some  specified  sum  of  money  ;  or  both 
for  the  recovery  of  some  specific  thing  and  some  specified 
sum  of  money  ;  or  for  the  recovery  of  some  thing,  and,  in 
case  it  cannot  be  had,  for  the  recovery  of  a  sum  of  money. 
Executions  may  therefore  be  divided  into  four  classes  : 

1st.  Those  which  authorize  the  officer  to  deliver  to  the 
plaintiff  some  specific  thing. 

2d.  Those  which  authorize  the  officer  to  proceed  to  do 
something  by  which  it  is  hoped  a  sum  of  money  may  be  pro- 
duced. 

3d.  Those  which  authorize  the  officers  to  do  both  these 
things,  as  where  an  execution  in  ejectment  commands  that 
plaintiff  be  placed  in  possession  of  the  premises,  and  that  the 
officer  levy  on  sufficient  property  to  produce  a  satisfaction  of 
the  damages  accrued  to  plaintiff  by  the  withholding  of  the 
property. 

4th.  Those  which  command  the  officer  to  take  and  deliver 
to  plaintiff  certain  personal  property,  and,  in  case  it  cannot 
be  found,  to  levy  on  other  property  sufficient  to  satisfy  plaint- 
iff for  the  value  of  the  property  of  which  no  return  can  be 
had. 

§  3.  Executions  in  real  actions. — The  executions  re- 
ferred to  in  the  preceding  section,  as  of  the  first  class,  repre- 
sent those  cases  in  which  nothing  belonging  to  the  defendant 

o  o      o 

is  taken  away  from  him.  They  command  the  plaintiff  to  be 
put  in  possession  of  something  that  belongs  to  him,  and  which, 
therefore,  the  defendant  has  no  right  to  retain.  The  property 
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of  which  possession  is  to  be  given  to  the  plaintiff  is  either 
real  or  personal.  If  it  he  real  property,  the  execution  must 
conform  to  the  nature  of  the  judgment,  and  be  appropriate  to 
1hc  interest  which  the  plaintiff  has  recovered.  In  a  real 
action,  in  which  the  seizin  or  possession  of  lands  was  re- 
covered, the  writ  of  habere  facias  seisinant,  or  writ  of  seizin  of 
a  freehold,  issued.  This  "  is  a  judicial  writ  issuing  out  of  the 
record  of  the  judgment,  and  directed  to  the  sheriff  of  the 
county  where  the  land  lies,  commanding  him  quod  habere 
facial  to  the  demandant  seisinam  suam  de  messuagio,"  etc.1 

If,  in  ejectment,  only  a  chattel  interest,  or  term  of  years,  b* 
awarded  to  plaintiff,  the  judgment  must  be  made,  available  by 
a  habere  facias  possessionem,  or  writ  of  possession  of  a  chattel 
interest.2 

§  4.  In  actions  for  possession  of  personalty. — "Upon 
a  replevin,  the  writ  of  execution  is  the  writ  de  returno 
habendo  :-  and,  if  the  distress  be  eloigned,  the  defendant  shall 
have  a  capias  in  withernam  ;  but  on  the  plaintiff's  tendering 
the  damages  and  submitting  to  a  fine,  the  process  in  witliernam 
shall  be  stayed.  In  detinue,  after  judgment,  the  plaintiff 
shall  have  a  distringas,  to  compel  the  defendant  to  deliver  the 
goods,  by  repeated  distresses  of  his  chattels  :  or  else  a  scire 
facias  against  any  third  person  in  whose  hands  they  may 
happen  to  be,  to  show  cause  why  they  should  not  be  de- 
livered ;  and  if  the  defendant  still  continues  obstinate,  then 
(if  the  judgment  hath  been  by  default  or  on  demurrer)  the 
sheriff  shall  summon  an  inquest  to  ascertain  the  value  of  the 
goods  and  the  plaintiff's  damages ;  which  (being  either  so 
assessed,  or  by  the  verdict  in  case  of  an  issue)  shall  be  levied 
on  the  person  or  goods  of  the  defendant.  So  that,  after  all, 
in  replevin  and  detinue,  (the  only  actions  for  recovering  the 
specific  possession  of  personal  chattels)  if  the  wrong-doer  be 
very  perverse,  he  cannot  be  compelled  to  a  restitution  of  the 
identical  thing  taken  or  detained  ;  but  he  still  has  his  elec- 
tion to  deliver  the  goods  or  their  value — an  imperfection  in 
the  law  that  results  from  the  nature  of  personal  property, 

ICom.  Dig.  Ex.  (A..  2) ;  3  Bl.  Comm.  413. 
2  Cora.  Dig.  Ex.  (A.  5)  ;  3  Bl.  Comm.  413. 
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which  is  easily  concealed  or  conveyed  out  of  the  reach  of  jus- 
tice, and  not  always  amesnable  to  the  magistrate. ' '  l 

§  5.  Execution  against  the  person. — "When  the  judg- 
ment is  not  for  any  specific  thing,  but  simply  that  the  plaint- 
iff recover  a.  certain  sum  of  money,  satisfaction  is  sought 
either  by  seizing  the  person  of  the  debtor,  and  imprisoning 
him  until  he  pays  the  debt,  or  by  seizing  upon  his  property 
and  either  turning  it  over  to  the  plaintiff,  or  selling  so  much 
as  may  be  necessary  at  public  auction,  and  applying  the  pro- 
ceeds to  the  discharge  of  the  execution.  "When  the  judg- 
ment was  in  favor  of  the  King  for  a  fine,  the  writ  which  au- 
thorized the  seizure  of  the  defendant's  person  was  called  a 
capias  pro  fine.  A  capias  utlagatum,  issued  on  a  judgment  of 
outlawry,  being  returned  by  the  sheriff  upon  the  exigent.2 

A  capias  ad  satisfacienditm  is  the  writ  of  execution  which, 
on  a  judgment  at  the  suit  of  a  common  person,  authorizes  the 
seizure  and  imprisonment  of  the  defendant.  By  the  common 
law,  this  yrit  issued  only  in  actions  m  et  armis  ;3  but  it  was 
allowed  in  other  actions  by  a  variety  of  statutes.4 

§  6.  Execution  against  lands. — "By  the  common  law, 
execution  never  was  against  the  lands  or  tenements  of  the 
party  at  the  suit  of  a  common  person,  except  in  the  case  of 
an  heir."5  By  levari  facias  the  sheriff  might  levy  on  the 
goods  and  chattels  of  the  defendant,  and  might  also  take  the 
emblements,  rents,  and  present  profits  of  his  lands,  but  not 

1  3  Bl.  Com.  413. 

2  See  Bouvier's  Die.  Tit.  Capias  ;  Com.  Dig.  Ex.  (B.  1). 
3Com.  Dig.  Ex.  (C.  1). 

4Tidd'sPr.  994.  "Personal  execution  for  payment  of  debt  was  introduced 
after  execution  against  land,  and  long  after  execution  against  movables.  Nor 
will  this  appear  singular  when  we  consider  that  the  debtor's  person  cannot,  like 
his  land  or  movables,  be  converted  into  money  for  the  payment  of  debt.  And 
with  regard  to  a  vassal  in  particular,  his  person  cannot  regularly  be  withdrawn 
from  the  service  he  owes  his  superior.  This  would  not  have  been  tolerated  while 
the  feudal  law  was  in  vigor  ;  and  came  to  be  indulged  in  the  decline  of  the  law, 
when  land  was  improved,  and  personal  services  were  less  valued  than  pecuniary 
lasualties."  (Blame's  Law  Tracts,  354.) 

i.  Dig.  Ex.  (C.  2);  Bingham  on  Judgments  and  Ex.  108. 
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the  land  itself. l  This  writ  was  at  law  usually  issued  only  on 
judgments  in  favor  of  the  Crown.  It  was  also  employed 
as  a  writ  of  execution  against  the  goods  and  chattels  of 
a  clerk.  When  issued  against  a  clerk,  it  was  directed  to 
the  bishop  of  the  diocese,  and  after  reciting  that  the  defend- 
ant had  no  lay  fee  nor  goods  and  chattels  on  which  a  levy 
could  be  made,  it  commanded  the  bishop  to  cause  exe- 
cution to  be  made  of  the  goods  and  chattels  of  the  defendant 
in  his  diocese.2  When  issued  against  a  clerk  this  writ  was 

o 

styled  a  levari  facias  de  bonis  ecclesiasticis.  A  sequestari 
facias  could  be  issued  instead  of  a  levari  facias  de  bonis  eccle- 
siasticis,and.  accomplished  the  same  purpose.3  The  statute  of 
13th  Ed.  I,  Ch.  18,  (otherwise  known  as  the  statute  of  "West- 
minster the  second,  chapter  18)  provided  that  when  a  debt 
was  recovered  or  acknowledged  in  the  King's  Court,  or  dam- 
ages awarded,  the  plaintiff  might,  at  his  election,  have  a  writ 
commanding  the  sheriff  to  deliver  to  him  the  chattels  of  the 
debtor  and  one-half  of  his  lands,  to  be  retained  until  the  debt 
is  satisfied.  The  writ  of  execution  issued  at  the  flection  of 
the  plaintiff,  in  pursuance  of  this  statute,  is  called  an  elegit.4 
The  extendi  facias,  or  extent,  is  a  writ  of  execution  by  virtue 

1  Com.  Dig.  Ex.  (C.  3)  ;  3  Bouv.  Inst.  Sec.  3400 ;  Bingham  on  Judgments  and 
Ex.  113;  3  Bl.  Comm.  417.  The  -writ  of  levari  facias  is,  to  a  limited  extent, 
employed  in  the  United  States.  In  Indiana,  it  accomplished  the  objects  usually 
sought  by  a  venditioni  exponas.  (Doe  t;.  Cunningham,  6  Blackf.  430.)  In 
Delaware,  it  is  used  to  enforce  judgments  under  the  mechanics'  lien  laws,  and  to 
eell unproductive  or  unimproved  real  estate.  (Laws  of  Del.  Ed.  of  1874,  pp.  670 
and  678.)  In  Pennsylvania,  it  issues  to  enforce  charges  against  lands,  such  aa 
mortgages,  mechanics'  liens,  and  municipal  charges.  (Brightley's  Purdon's  Di- 
gest, pp.  483, 484,  653,  654,  and  1089  ;  Hart  u.  Homiller,  23  Penn.  St.  39  ;  Pentland 
v.  Kelly,  6  Watts.  &  S.  483.)  This  radical  difference  between  the  common  law 
and  the  American  writ  of  levari  facias  will  be  observed  :  namely,  that  the  former 
authorized  the  taking  of  chattels,  and  the  products  and  profits  of  real  estate, 
while  the  latter  is  not  directed  against  chattels,  nor  against  the  rents  nor  profits 
of  lands,  but  to  authorize  the  sale  of  the  land  itself.  In  Pennsylvania  and  Del- 
aware, if  the  rents  and  profits  of  lands  for  seven  years  be  adjudged  sufficient  to  pay 
the  debt,  "the  lands  are  extended  by  the  writ  of  liberari  facias,  and  possession, 
given  to  the  creditor."  (3  Bouv.  List.  Sec.  3394  ;  Laws  of  Del.  Ed.  of  1874,  p. 
682  ;  Brightley's  Purdon's  Digest,  648,  663-668.) 

2Bouvier's  Die.  Tit.  Levari  Facias;  3  Bl.  Comm.  418. 

8  Bingham  on  Judgt.  and  Ex.  114. 

4  Porter's  Lessee  v.  Cocke,  Peck,  30 ;  Bingham  on  Judgments  and  Ex.  108 ; 
Com.  Dig.  Ex.  (C.  14);  3B1.  Com.  418. 
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of  which  the  goods,  lands,  and  person  of  the  defendant  may 
ut  once  be  seized.  Under  the  elegit,  a  moiety  only  of  the 
lands  of  defendant  were  appropriated  to  the  satisfaction  of 
the  writ,  and  this  appropriation  was  but  temporary.  The 
plaintiff  thereby  became  a  tenant  by  elegit,  and  so  continued 
until,  by  the  profits  of  the  lands,  or  otherwise,  a  satisfaction  of 
the  judgment  was  produced,  when  his  estate  terminated,  and 
the  defendant  again  became  seized  of  the  whole.  Under  an 
extendi  facias,  or  extent,  "  the  sheriff  is  to  cause  the  lauds  to 
be  appraised  to  their  full  extended  value  before  he  delivers 
them  to  the  plaintiff,  that  it  may  be  certainly  known  how 
soon  the  debt  will  be  satisfied."  l 

§  7.  Execution  against  chattels  personal. — It  will  be 
seen  from  the  preceding  section  that  all  the  forms  of  execu- 
tion authorizing  a  levy  on  lands,  or  on  the  profits  of  land,  also 
authorized  a  seizure  of  the  goods  and  chattels  of  the  defend- 
ant. "Where  neither  lands  nor  their  profits  were  sought  to 
be  subjected  to  the  satisfaction  of  the  judgment,  a  writ  of 
fieri  facias  was  issued.  Under  this  writ  the  sheriff  was  au- 
thorized to  seize  and  sell  every  chattel  thing  belonging  to  the 
defendant,  and  not  exempt  from  execution.2  An  important 
difference  existed  in  the  methods  by  which  real  and  personal 
property  were  appropriated  toward  the  satisfaction  of  execu- 
tions. Care  was  taken  that  the  defendant's  realty  should  not 
be  sacrificed  through  a  forced  sale.  Under  the  elegit  the 

1  Bl.  Comra.  420.  "  Land,  when  left  free  to  commerce  by  the  dissolution  of  the 
feudal  fetters,  was  of  course  subject  to  execution  for  payment  of  debt.  This  was 
early  introduced  with  relation  to  the  king.  For  from  Magna  CJiartait  appears  to 
have  been  the  king's  privilege,  failing  goods  and  chattels,  to  take  possession  of  the 
land  till  the  debt  was  paid.  And  from  the  same  chapter  it  appears  that  the  like 
privilege  is  bestowed  upon  a  cautioner,  in  order  to  draw  payment  of  what  sums 
he  is  obliged  to  advance  from  the  principal  debtor.  By  the  Statute  of  Merchants, 
the  same  privilege  is  given  to  merchants ;  and  by  13th  Edw.  I,  Chap.  18,  the 
privilege  is  communicated  to  creditors  in  general ;  but  with  the  following  re- 
markable limitation,  that  they  are  allowed  to  possess  the  half  only  of  the  land. 
By  this  time  it  was  settled  that  the  military  vassal's  power  of  aliening  reached 
thu  half  only  of  hia  freehold,  and  it  was  thought  incongruous  to  take  from  the 
debtor  by  force  of  execution  what  he  himself  could  not  dispose  of,  even  for  tha 
most  valuable  consideration."  (Kame's  Law  Tracts,  339.) 

ZBingham  on  Judgt.  and  Ex.  111. 
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title  remained  in  the  defendant,  while  the  actual  profits  of  a 
moiety  were  applied  to  the  payment  of  the  debt.  Under  the 
extcndi  facias  the  lauds  of  the  debtor  were  first  appraised, 
and  then  set  off  to  the  creditor  at  their  appraised  value. 
"Whichever  writ  the  plaintiff  elected  to  take  out,  the  defend- 
ant might  rest  assured  that  no  more  of  his  real  estate  could 
be  taken  than,  in  the  judgment  of  a  disinterested  jury  of  his 
neighbors,  was  equivalent  in  value  to  the  amount  ol  the  debt. 
In  regard  to  personal  property,  no  such  solicitude  was  ever 
manifested.  The  law  authorized  it  to  be  seized,  and  sold  at 
public  sale  for  whatever  it  might  chance  to  bring.  This 
favoritism  toward  real  estate  has,  in  the  major  portion  of  the 
United  States,  ceased  to  exist ;  but  in  some  of  the  States  the 
policy  of  appraising  lands,  and  then  setting  them  off  to  the 
creditor,  is  still  pursued,  while  in  others  an  appraisement  is 
made,  and  the  sale  is  not  confirmed  unless  it  produces  a  speci- 
fied percentage  of  the  appraised  value. 

§  8.  Writs  carrying  executions  into  effect. — Under  the 
common-law  form  of  procedure,  certain  writs  were  sometimes 
issued  to  compel  or  perfect  the  execution  of  the  original  writ. 
The  most  familiar  of  these  is  the  venditioni  exponas.  This  is 
the  writ  which,  after  a  sheriff  had  levied  on  property  under 
a  fieri  facias,  issued  to  compel  him  to  make  a  sale  of  such 
property.1  The  liberate  is  the  writ  which,  after  the  appraise- 
ment of  lauds,  tenements,  and  chattels,  under  an  extendi 
facias,  commands  the  sheriff  to  deliver  legal  possession  of 
them  to  the  plaintiff.2  But  under  this  writ  actual  possession 
cannot  be  obtained.  It  is  still  necessary  to  resort  to  eject- 
ment, unless  actual  possession  is  voluntarily  relinquished.3 

§  9.  Classification. — We  have  now  described  the  prin- 
cipal writs  of  execution  which  were  employed  at  common  law, 
or  introduced  by  English  statutes.  Most  of  the  terms  which 
we  have  attempted  to  define  have  ceased  to  have  any  place 
in  the  jurisprudence  of  the  greater  portion  of  the  United 

IBouv.  Die;  Com.  Dig.  Ex.  (C.  8). 

2  Bouv.  Die.;  Bingham  on  Judgt.  and  Ex.  115. 

3  Bingham  on  Judgt.  and  Ex.  233. 
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States.  Bentham  reproached  the  legal  procedure  of  his  time 
by  the  following  assertion — an  assertion  no  doubt  well  sup- 
ported in  fact :  "  In  the  sciences,  we  always  go  on  simplifying 
the  processes  of  our  predecessors  :  in  j  urisprudence,  we  always 
go  on  rendering  them  more  complicated.  The  arts  are  per- 
fected by  producing  greater  effects  with  more  easy  means  : 
jurisprudence  is  deteriorated  by  multiplying  means  and 
diminishing  effects."1 

The  American  law  of  executions  is  comparatively  free  from 
this  and  similar  reproaches.  "When  a  judgment  is  for  the  re- 
covery of  money,  we  do  not,  in  most  of  the  States,  resort  to 
one  form  of  execution-to  reach  real  estate,  and  another  form 
to  reach  personal  property.  But  by  one  writ  the  sheriff  ia 
commanded  to  levy  upon  the  personal  property  of  the  de- 
fendant, and  if  sufficient  personal  property  cannot  be  found, 
then  upon  the  real  estate.  In  cases  where  the  statute  so 
authorizes,  the  writ  may  contain  a  clause  directing  the  seizing 
and  imprisonment  of  the  defendant. 

In  the  following  pages  we  shall  not  undertake  to  treat  sepa- 
rately of  each  of  the  several  writs  of  execution  heretofore 
named  ;  but  shall  classify  and  consider  our  subject  as  follows  : 
Part  1  will  treat  of  executions  against  the  property  of  the 
defendant;  Part  2,  of  executions  against  the  person  of  de- 
fendant ;  and  Part  3,  of  executions  to  recover  specific  property 
adjudged  to  belong  to  the  plaintiff.  In  each  of  these  parts 
we  shall  endeavor,  as  far  as  possible,  to  dispose  of  various 
questions  in  the  order  in  which  they  naturally  present  them- 
selves in  the  execution  of  the  writ. 

1  Bentham's  Judicial  Evidence,  by  Dumont,  Ed.  of  1825,  p.  5. 


ISSUING    THE   ORIGINAL   EXECUTION.  1Q 


CHAPTER  n. 

ISSUING  THE  ORIGINAL  EXECUTION. 

FIRST. — OF  THE  COURTS  THAT  MAY  ISSUE   IT. 

$  10.  General  role. 

$11.  Of  American  Courts.  . 

§  12.  Courts  ceasing  to  exist. 

§  13.  Removal  of  record  from  one  Court  to  another. 

§  14.  On  transcripts  from  other  Courts. 

§  15.  Effect  of  issue  from  wrong  Court. 

SECOND. — OF  THE  JUDGMENTS  ON  WHICH  IT  MAY  ISSUB. 

§  16.  General  rule  as  to  judgments. 

$  17.  Orders  and  rules  of  Court. 

§  18.  Lost  or  mutilated  judgment  records. 

$  19.  Satisfied  or  merged  judgments. 

§  20.  Void  judgments. 

THIRD. — FOR  AND  AGAINST  WHOM,   AND  BY  WHOM  ISSUED. 

$  21.     Who  may  sue  out,  and  how  he  may  compel  issuance  of. 
§  22.     Against  whom  may  issue. 
§  23.     By  whom  issued. 

FOURTH. — TIME  FOR  ISSUING. 

$  24.  The  earliest  time  for  issuing. 

§  25.  Consequence  of  premature  issuing. 

$  26.  Consequence  of  issuing  before  expiration  of  stay  by  agreement. 

$  27.  The  latest  time  for  issuing. 

§  28.  The  latest  time  for  issuing,  how  computed. 

§  29.  Validity  of  executions  on  dormant  judgments. 

$  30.  Validity  of  executions  on  dormant  judgments  as  between  the  parties. 

FIFTH. — SUSPENSION   OF  THE  RIGHT  TO  ISSUE  EXECUTION. 

6  31.  By  issue  of  another  writ. 

§  32.  By  stay  of  execution. 

$  33.  Issue  contrary  to  stay. 

$  34.  By  stay  laws,  constitutionality  of. 

$  35.  By  death  of  sole  plaintiff  or  defendant. 

$  36.  By  death  of  one  of  several  plaintiffs  or  defendants. 

$  37.  Abatement  of  writ  by  death. 


11  ISSUING    THE    ORIGINAL    EXECUTION.  §    10 

§  10.    Of  the  Courts  that  may  issue — General  rule. — 

Probably  the  very  first  question  to  be  answered  in  regard  to 
the  proposed  issuing  of  an  execution  is  this  :  does  the  Court 
wherein  the  judgment  has  been  entered  have  authority  to 
enforce  its  judgments  by  the  aid  of  this  writ  ?  And  here  it 
may  be  remarked  that  a  judgment  at  law,  disconnected  from 
the  right  to  issue  execution,  would  be  so  idle  and  worthless  a 
record  that  we  can  scarcely  conceive  that  its  creation  would 
be  encouraged,  or  its  existence  tolerated.  A  tribunal  invest- 
ed with  the  power  to  call  litigants  before  it,  and  to  adjudge 
that  one  of  them  recover  of  the  others  certain  specific  prop- 
erty, or  a  certain  compensation  in  money,  and  yet  without 
any  authority  to  make  its  decision  effective,  would  be  the' 
arena  of  such  solemn  trifling  that  nothing  but  the  most 

O  O 

positive  declaration  made  by  the  law  creating  such  Court 
could  convince  us  of  its  legal  existence.  It  may  be  assumed, 
as  a  general  proposition,  that  every  judicial  tribunal  having 
jurisdiction  to  pronounce  judgment  has  authority  to  award 
execution.  Exceptions  to  this  rule  must  rest  upon  some 
clear  and  positive  statutory  limitation.  "  If  a  Court  is  com- 
petent to  pronounce  judgment  it  must  be  equally  competent 
to  issue  execution  to  obtain  its  satisfaction.  A  Court  without 
the  means  of  executing  its  judgments  and  decrees  would  be 
an  anomaly  in  jurisprudence,  not  deserving  the  name  of  a 
judicial  tribunal.  It  would  be  idle  to  adjudicate  what  could 
not  be  executed ;  and  the  power  to  pronounce  necessarily 
implies  the  power  of  executing."1  But  there  were,  never- 
theless, judicial  tribunals  which  did  not  possess  authority  to 
issue  writs  of  execution  against  the  property  of  the  defendant. 
The  most  important  of  these  tribunals  was  the  Court  of 
Chancery.  This  Court  did  not,  however,  undertake  to  pro- 
nounce a  formal  judgment  directing  that  one  party  should 
recover  of  another.  It  did  not  assume  to  deal  with  the  legal 
rights  of  the  parties.  It  undertook  to  decide  what  was  due 
from  one  party  to  the  other,  not  according  to  law,  but  accord- 
ing to  conscience.  It  then  attempted  to  coerce  the  party 
adjudged  to  be  in  the  wrong  into  .acting  as  became  a  con- 

1  United  States  v.  Drennen,  Hempat.  325. 
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Bcientious  man.  Its  decrees,  unless  for  land,  operated  solely 
in  personam  ;  l  and  were  enforced  solely  by  means  of  process 
for  contempt,  under  which  a  disobedient  party  could  be  im- 
prisoned until  he  became  obedient.  If  he  could  not  be 
seized,  or  if,  being  seized  and  imprisoned,  he  still  refused  to 
comply  with  the  decree,  the  Court  could  issue  a  writ  of 
sequestration,  under  which  commissioners  named  in  the  writ 
sequestered  "  the  personal  property  of  the  defendant  and 
the  rents  and  profits  of  his  real  estate,  and  kept  him 
from  the  enjoyment  of  them  till  he  had  cleared  his 
contempt."  The  English  Courts  of  Chancery,  by  the  statute 
1  and  2  Viet.  Chap.  110,  Sec.  18,  are  authorized  to  issue 
'executions  in  certain  cases.2  In  order  that  a  decree  in  chan- 
cery may,  by  virtue  of  the  provisions  of  this  statute,  be  en- 
forced by  execution  against  the  defendant's  property,  it  must 
contain  the  substantial  elements  of  a  judgment  at  common 
law.  It  must  be  strictly  for  the  payment  of  a  sum  of  money 
from  one  person  to  another.3  The  rule  thus  introduced  into 
the  English  law  is  in  substantial  conformity  with  the  practice 

1  Daiil.  Ch.  Pr.  4th  Am.  Ed.  1031 ;  Noonan  v.  Lee,  2  Black,  499  ;  Orchard  u, 
Hughes  1  Wall.  73. 

2  This  statute  enacts  "  that  all  decrees  and  orders  of  Courts  of  Equity,  and  all 
rules  of  Courts  of  Common  Law,  and  all  orders  of  the  Lord  Chancellor,  or  of  the 
Court  of  Review,  in  matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chancellor 
in  matters  of  lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges,  or  ex- 
penses, shall  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
Superior  Courts  of  Common  Law,  and  the  persons  to  whom  any  such  moneys  or 
costs,  charges  or  expenses,  shall  be  payable,  shall  be  deemed  judgment-creditors 
within  the  meaning  of  this  Act ;  and  all  powers  hereby  given  to  the  judges  of 
the  Superior  Courts  of  Common  Law,  with  respect  to  matters  depending  in  the 
same  Courts,  shall  and  may  be  exercised  by  Courts  of  Equity,  with  respect  to 
matters  therein  depending,  and  by  the  Lord  Chancellor  in  the  Court  of  Review, 
in  matters  of  bankruptcy,  and  by  tho  Lord  Chancellor  in  matters  of  lunacy ;  and 
all  remedies  hereby  given  to  judgment-creditors  are  in  like  manner  given  to 
persons  to  whom  any  moneys  or  costs,  charges  or  expenses,  are  by  such  orders  or 
rules  respectively  directed  to  be  paid."     Executions  on  decrees  under  this  Act 
must  issue  out  of  the  chancery  and  not  out  of  the  common-law  Courts.      (In  re 
Stanford,  4  Scott,  N.  R.  23 ;  3  M.  &  G.  407  ;  6  Jur.  38.) 

8 Garner  v.  Briggs,  4  Jur.  N.  S.  230 ;  S.  C.  6  W.  R.  378 ;  Earl  of  Mansfield 
v.  Ogle,  4  Da  G.  &  J.  38 ;  Shaw  v.  Neale,  20  Beav.  157,  174  ;  S.  C.  1  Jur.  N.  S. 
666  ;  6  H.  L.  Ca.  541 ;  4  Jur.  N.  -S.  695 ;  Chadwick  v.  Holt,  8  De  G.  M.  &  G 
684 ;  S.  C.  2  Jur.  N.  S.  918. 
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adopted  in  the  different  States1  and  also  by  the  Federal 
Courts.2  In  some  instances,  decrees  direct  the  sale  of  certain 
property,  and  make  the  defendant  responsible  for  the  de- 
ficiency remaining  after  the  proceeds  of  the  sale  have  been 
applied  to  the  payment  of  the  plaintiff's  demand.  In  such 
cases,  the  amount  to  be  paid  by  defendant  is  uncertain  and 
contingent ;  and,  therefore,  no  execution  can  issue  against 
him  until  the  sale  has  been  completed  and  the  deficiency 
ascertained.3  "We  have  seen  that  the  authority  of  Courts  of 
Chancery  to  issue  executions  rests  upon  statutes  of  a  very 
modern  date.  The  right  of  Courts  of  Law  to  issue  executions 
may,  we  think,  be  successfully  upheld  in  all  cases  where  the 
power  is  not  clearly  withheld  by  statute.  On  the  other 
hand,  this  power,  in  Courts  of  Chancery,  rests  upon  statutes, 
and  may  be  safely  denied  in  all  cases  where  some  warrant  for 
it  cannot  be  found  in  direct  terms,  or  by  necessary  implica- 
tion, in  the  provisions  of  the  State  statutes.  There  are  other 
Courts,  which,  like  the  Court  of  Chancery,  have  jurisdiction 
to  bring  litigants  before  them  and  to  determine  what  is  due 
from  one  to  the  other  ;  and  which  yet  do  not  profess  to  enter 
a  direct  judgment  that  one  party  shall  recover  from  the  other. 
The  most  common  of  these  are  the  Probate  or  Surrogate 
Courts.  The  decisions  of  these  Courts  are  resjudicata  ;  they 
permanently  establish  the  liability  of  the  parties.  But,  as  in 
Courts  of  Chancery,  the  discharge  of  the  liability  thus  estab- 
lished cannot  be  compelled  by  execution,  unless  the  statute 
has  so  provided.4 

1  Battle  v.  Bering,  7  Yerg.  529 ;  Van  Ness  v.  Cantine,  4  Pai.  55  ;  Bryson  v. 
Petty,  1  Bland,  Ch.  183 ;  Brockway  v.  Copp,  2  Pai.  578  ;  Patrick  v.  Warner,  4 
Pai.  397  ;  Hall  v.  Dana,  2  Aik.  381 ;  Otis  v.  Forman,  1  Barb.  Ch.  33  ;  Wallen  v. 
Williams,  7  Cranch,  602  ;  Colman  v.  Cocke,  6  Band.  618;  McNair  v.  Ragland, 
2  Dev.  Ch.  42 ;  Coombs  v.  Jordan,  3  Bland.  Ch.  321 ;  Bouslough?;.  Bouslough,  68 
Penn.  St.  495  ;  Genl.  St.  Ky.  Ed.  1873,  p.  419,  Art.  4,  Sec.  1. 

2  By  Eighth  Equity  Rule  of  the  United  States  Courts,  "  final  process  to  exe- 
cute  a  decree  may,  if  the  decree  be  solely  for  the  payment  of  money,  be  by  -writ 
of  execution,  in  the  form,  used  by  the  Circuit  Courts  in  suits  at  common  law,  in 
actions  of  assumpsit."  (Desty's  Fed.  Pro.  276.)  An  additional  rule,  numbered  92, 
and  made  in  1864,  provided  for  decree  and  execution  for  balance  due  after  sale  in 
foreclosure  suits.     (Desty's  Fed.  Pro.  310.) 

3  Bank  of  Rochester  v.  Emerson,  10  Pai.  115  ;  Cobb  v~  Thornton,  8  How.  Pr. 
C6. 

4  Stiles  v.  Smith,  5  Pai.  135. 
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§  11.    Of  the  laws  governing  American  Courts. — The 

authority  of  the  several  Courts  of  each  State  to  issue  execu- 
tions is  conferred  by  the  several  statutes,  where  statutory 
regulation  has  been  attempted  ;  and,  in  the  absence  of  such 
regulations,  by  the  rules  of  the  common  law.  The  Federal 
judiciary,  on  the  other  hand,  is  entirely  beyond  the  control  of 
State  laws.  The  Courts  of  the  United  States  issue  executions 
under  the  authority  and  control  of  the  laws  enacted  by  Con- 
gress, of  the  rules  adopted  by  the  Courts  themselves,  and  of 
the  provisions  of  the  common  law,  and  chancery  practice,  as 
adopted  or  modified  by  the  United  States  statutes,  or  by  the 
rules  of  Court.1 

§  12.  Loss  of  power  to  issue  execution. — If  the  exist- 
ence of  a  tribunal  competent  to  pronounce  judgment  neces- 
sarily implies  the  existence  in  that  tribunal  of  the  power  to 
award  execution,  it  would  seem  to  follow,  as  the  negative  of 
this  proposition,  that  the  destruction  of  the  tribunal  would 
necessarily  carry  with  it  the  destruction  of  the  power.  "When 
a  Court  has  ceased  to  exist  by  the  repeal  of  the  act  by  which 
it  was  created,  it  no  longer  has  any  authority  to  issue  ex- 
ecutions.2 

§  13.  Removal  of  record  to  another  Court. — Ordinarily, 
the  Court  where  the  judgment  is  entered  must  issue  execu- 
tion.3 This  Court  may,  however,  continue  in  existence  with 
its  general  power  unimpaired,  and  yet  its  power  to  issue  ex- 
ecution may,  in  a  particular  case,  be  suspended  or  destroyed. 

1  Wayman  v.  Southard,  10  Wheat.  1  ;  Toland  v.  Sprague,  12  Pet.  300 ;  Boyle 
v.  Zacharic,  G  Pet.  G48 ;  Gwinu.  Breedlove,  2  How.  U.  S.  29  ;  The  Steamer  St. 
Lawrence,  1  Black,  522  ;  Robinson  v.  Campbell,  3  Wheat.  222  ;   Noonan  v.  Lee, 
2  Black,  509 ;  McFarlin  v.  Gwin,  3  How.  U.  S.  720  ;  Griffia   v.   Thompson,   2 
How.  U.  S.  344.     For  law  regulating  executions  from  U.  S.  Courts  in  common- 
law  cases,  see  Dssty's  Fed.  Pro.  Sec.  91G  ;  17  U.  S.  Stat.  197  ;  on  judgments  for 
duties,  Desty's  Fed.  Pro.  Sec.  9G2  ;  13  U.  S.  Stat.  494 ;  on  judgments  for  the  use  of 
the  United  States,  Desty,  Sec.  9SG  ;   1  U.  S.  Stat.  515 ;  on  judgments  for  fines  in 
penal  or  criminal  causes,  Desty,  Sec.  1041  ;  17  U.  S.  Stut.  198  ;  in  admiralty,  seo 
Admiralty  Rule  21,  Desty,  p.  320  ;  in  equity,  see  Equity  Rules  8  and  92,  Desty, 
pp.  27G,  310. 

2  Lee  v.  Newkirk,  18  HI.  550  ;  Newkirk  v.  Chapron,  17  111.  34G. 

3  Com.  Dig.  Ex.  (I) ;  Bac.  Ab.  Ex.  (E) ;  Bingham  on  Judgta.  and  Ex.  181. 
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The  most  familiar  illustration  of  this  is  in  the  case  of  an  ap- 
peal to  some  higher  tribunal.  Here,  although  the  appellate 
Court  may  have  affirmed  the  judgment,  the  Court  of  original 
jurisdiction  may  have  no  power  to  issue  execution.  Accord- 
ing to  the  common-law  rule,  whenever  upon  the  prosecution 
of  an  appeal  the  original  record  was  removed  into  another 
Court,  that  Court  alone  was  competent  to  issue  execution.  In 
other  words,  unless  some  statute  has  interposed  to  modify  or 
destroy  the  common-law  rule,  the  Court  having  custody  of 
the  original  record  must  issue  the  execution.1  In  the  United 
States,  the  common-law  rules  in  regard  to  appeals,  including 
the  rules  providing  for  the  means  of  enforcing  the  judgments 
of  appellate  Courts,  have  been  very  generally  displaced  or 
modified  by  statutory  provisions.  We  must,  therefore,  refer 
our  readers  to  the  different  State  statutes  for  further  infor- 
mation concerning  the  respective  powers  of  Courts  of  origi- 
nal and  Courts  of  appellate  jurisdiction,  to  issue  executions  on 
judgments,  after  an  appeal  has  been  prosecuted  to  final  judg- 
ment. 

§  14.   Executions  on  transcripts  from  other  Courts. — 

It  is  not  unusual  for  statutes  to  be  enacted  authorizing  the 
filing  with  the  county  clerk  of  transcripts  of  judgments  ren- 
dered and  entered  by  justices  of  the  peace,  and  providing 
that  executions  may  issue  on  such  transcripts  in  the  same 
manner,  and  by  the  same  person  or  oificer,  as  though  the 
judgment  were  rendered  in  the  Court  wherein  the  transcript  is 
filed.2  This  does  not  transform  the  original  judgment  into  a 
judgment  of  the  higher  Court,  except  for  the  purpose  of  issu- 
ing and  controlling  execution. 3  In  New  York,  an  execution  on 
such  a  transcript  of  judgment  may  be  issued  by  the  plaintiff 
or  his  attorney,  as  in  other  cases.4  The  filing  of  the  tran- 

1  Tidd's  Pr.  994  ;  Altman  v.  Johnson,  2  Mich.  N.  P.  42 ;  Allen  v.  Belcher,  3 
Gilm.  596  ;  Cowperthwaite  v.  Owens,  3  T.  R.  657  ;  Herbert  v.  Alcocke,  I  Lev. 
134 ;  Pringle  v.  Lansdale,  3  McCord,  289  ;  Vicars  v.  Haydon,  Cowp.  843  ;  Cora. 
Dig.  Tit.  Ex.  (I)  1. 

2Ginochio  v.  Figari,  2  Abb.  Pr.  185  ;  4E.  D.  Smith,  227. 

8  People  v.  Doe,  31  Gal.  220 ;  Martin  v.  Mayor  of  New  York,  11  Abb.  Pr.  295 ; 
20  How.  Pr.  86. 

4  McDonald  v.  O'Flynn,  2  Daly,  42.     The  case  of  Brush  v.  Lee,  18  Abb.  Pr. 
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script  does  not  prolong  the  life  of  the  original  judgment. 
The  time  at  which  the  right  to  execution  will  expire  must  he 
computed  from  the  rendition  of  the  judgment,  and  not  from 
the  filing  of  the  transcript.1  When  the  county  clerk  issues 
execution  to  enforce  the  judgment  of  a  justice  of  the  peace, 
his  authority  to  do  so  rests  upon  the  filing  of  the  transcript, 
and  upon  the  existence  of  such  other  facts  as  the  statute  has 
prescribed.  Unless  it  can  he  shown  that  the  law  was  sub- 
.stuntially  complied  with,  the  act  of  the  clerk  is  regarded  as 
without  authority,  and  therefore  as  void.2  A  true  copy  of  the 
judgment,  followed  by  a  certificate  in  the  folio  wing  form  :  "I 
certify  that  the  foregoing  contains  an  entry  made  on  my 
docket,"  and  signed  hy  the  justice  of  the  peace,  is  a  sufficient 
transcript.3  "Where  the  transcript  is  regular,  and  a  sale  has 
been  made  thereunder,  the  justice  will  not,  in  a  collateral 
proceeding,  be  allowed  to  show  that  an  execution  as  set  out 
in  the  transcript  is  not  a  true  copy  of  the  original.4  So  there 
are  statutes  authorizing  transcripts  of  judgments  to  be  sent  to 
other  counties,  sometimes  for  the  purpose  of  making  such  judg- 
ments liens  in  the  counti  es  to  which  the  transcripts  are  sent,  and 
sometimes  to  authorize  the  issue  of  execution  in  such  county. 
"Where  the  latter  is  the  object,  the  authority  to  issue  ex- 
ecution depends  on  compliance  with  the  provisions  of  the 
statute,  and  if  issued  in  the  absence  of  such  compliance,  the 
execution  is  void.5  "Where  the  former  object  is  the  only  one 
at  which  the  statute  aims,  the  power  to  issue  execution  is 
confined  to  the  proper  officers  of  the  county  wherein  the 
judgment  was  rendered.  An  issuing  by  the  clerk  of  the 
county  in  which  the  transcript  is  filed,  is  void.6  In  many  in- 

398,  holding  that  such  an  execution  must  be  issued  by  the  clerk,  \vas  reversed  by 
the  Court  of  Appeals :  see  36  N.  Y.  49 ;  1  Trans.  App.  66  ;  3  Abb.  Pr.  N.  S.  204  ; 
34  How.  Pr.  283. 

1  Kerns  v.  Graves,  26  Cal.  156. 

2Carr  v.  Youse,  39  Mo.  316  ;  Ruby  v.  Hann,  39  Mo.  480 ;  Linderrnan  v.  Edson, 
25  Mo.  105;  Coonce  v.  Munday,  3  Mo.  374;  Burk  u.  Flournay,  4  Mo.  116; 
Wineland  v.  Coonce,  5  Mo.  296. 

8  Franse  v.  Owens,  25  Mo.  329. 

4  Crowley  u.  Wallace,  12  Mo.  143, 

6Colville  r.  Neal,  2  Swan,  89  ;  Morgan  v.  Hannah,  11  Humph.  122  ;  Eason  v 
Cummins,  11  Humph.  iilO. 

6  Seaton  r.  Hamilton,  10  Iowa,  394;  Furman  v.  Dewell,  35  Iowa,  170. 
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stances,  the  Court  wherein  judgment  is  pronounced  is  author- 
ized to  issue  its  execution,  in  certain  contingencies,  to  other 
counties.  Here  the  general  power  to  issue  the  writ  is  conferred 
by  the  judgment.  A  mistake  in  determining  whether  the 
proper  contingency  exists  is  an  error,  which  may  be  corrected 
by  some  appropriate  proceeding,  such  as  by  motion  to  quash 
or  recall  the  writ,  but  cannot  render  the  writ  void.1 

§  15.  Executions  issued  out  of  wrong  Court. — Execu- 
tions issued  by  one  Court  to  enforce  the  judgments  of  another 
Court,  wb.en  there  was  no  authority  so  to  do,  have  been  re- 
garded as  absolute  nullities.2  In  N"ew  York,  an  execution 
issued  out  of  the  Supreme  Court  on  a  judgment  in  the  Court 
of  Common  Pleas.  A  sale  was  made  under  this  writ,  and 
thereafter,  to  aid  the  title  based  on  this  sale,  the  Common 
Pleas  ordered  the  writ  to  be  amended  so  as  to  make  it  an  exe- 
cution of  the  Court  of  Common  Pleas.  The  writ  and  the  sale 
thereunder  were,  nevertheless,  treated  as  void  when  brought 
in  question  in  an  action  of  ejectment  based  thereon.3 

lEarle  v.  Thomas,  14  Tex.  583  ;  Cox  v.  Nelson,  1  Monr.  84;  Lydnor  v.  Rob- 
erts, 13  Tex.  598  ;  McConnell  v.  Brown,  5  Monr.  479 ;  Young  v.  Smith,  10  B. 
Monr.  296;  Commonwealth  v.  O'Cull,  7  J.  J.  Marsh.  149. 

2  Field  v.  Paulding,  3  Abb.  Pr.  139 ;  S.  0.  1  Hilt.  187. 

3  Clarke  v.  Miller,  18  Barb.  270.     The  following  is  from  the  opinion  of  the 
Court  in  this  case :     "  The  rule  is  a  familiar  one,  that  judgments  must  be  exe- 
cuted in  those  Courts  in  which  they  are  rendered.     I  do  not  see  upon  what  prin- 
ciple the  Supreme  Court  could  assume  to  execute  this  judgment,  recovered  in 
the  Common  Pleas.     The  Supreme  Court  possessed  no  power  to  award  a  fieri 
facias  upon  that  judgment,  and  every  execution  that  is  issued  by  the  attorney  is 
regarded  in  law  as  awarded  by  the  Court  out  of  which  it  issues,  just  as  much  as 
if  the  award  was  made  upon  the  record.     It  strikes  me  as  a  strange  proceeding, 
for  the  Supreme  Court  to  award  an  execution  to  the  sheriff,  commanding  him  to 
collect  a  judgment  of  the  County  Court ;  and  I  entertain  no  doubt  but  such  an 
execution  is  absolutely  void.     But  what  is  more  strange  still,  after  the   sheriff 
has  executed  it,  and  sold  the  lands  of  the  defendant,  and  given  a  deed  to  the  pur- 
chaser, the  County  Court  assume  to  say,  We  will  interfere  with  the  process  of  the 
Supreme  Court,  because  that  Court  has  undertaken  to  execute  our  judgment ;  and 
so,  by  an  order,  the  County  Court  change,  I  suppose,  an  execution  of  the  Supreme 
Court,  which  has  been  fully  executed  and  returned,  into  a  process  of  the  County 
Court,  and  declare  in  effect  that  the  child  is  theirs,  although  they  had  no  hand  in 
begetting  it.     The  rule  is  a  familiar  one,  that  every  Court  can  amend  its  own  pro- 
cess.   It  is  said  to  be  a  power  incidental  to  every  Court.     It  is  no  more  than  as- 
suming the  power  to  correct  its  own  proceedings  ;  but  I  am  not  aware  of  any 
power  in  the  County  Court  to  amend  the  process  of  the  Supreme   Court.     Thia 

F.  Ex.— 2- 
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§  16.  On  what  judgments. — Conceding  that  the  Court 
has  general  authority  to  issue  executions,  and  that  nothing 
has  occurred  to  suspend  such  authority,  it  is  now  necessary  to 
inquire  whether  the  judgment  is  one  in  reference  to  which 
this  power  of  the  Court  can  properly  be  invoked  ;  or,  in  other 
words,  on  what  judgments  may  executions  issue  ?  The  gen- 
eral answer  to  this  question  is,  that  the  judgment  must  be 
final  j1  and  must,  in  form,  be  sufficient  to  enable  a  Court  by 
inspection  to  determine  what  has  been  awarded,  from  whom 
the  award  is  to  be  recovered,  and  to  whom  it  is  due.2  Because 
it  does  not  sufficiently  indicate  for  whom  the  recovery  is  to 
be  made,  no  execution  can  issue  on  a  judgment  in  favor  of 
"  the  legatees  of  P.  J.  "3  nor  in  favor  of  "  the  officers  of  the 
Circuit  Court  of  M."4  But  this  rule  does  not  apply  to  a 

process,  being  void,  is  not  amendable.  In  Simon  v.  G-urney,  (1  Petersdorf's  Abr. 
595)  -where  a  fieri  facias  -was  issued  upon  a  judgment  in  the  Common  Pleas,  re- 
turnable in  the  King's  Bench,  but  the  writ  was  tested  in  the  name  of  the  chief 
justice  of  the  Common  Pleas,  the  Court  allowed  the  writ  to  be  amended  by  mak- 
ing it  returnable  in  the  Common  Pleas ;  placing  their  decision  upon  the  express 
grounds  that,  as  the  writ  was  tested  in  the  name  of  the  chief  justice  of  the 
Common  Pleas,  there  was  something  to  amend  by.  The  reason  why  void  pro- 
cess cannot  be  amended  is,  there  is  nothing  to  amend  by."  But  see  Matthews 
v.  Thompson,  3  Ohio,  272. 

iTruett  v.  Legg,  32  Md.  150;  4  Wait's  Pr.  2. 

2  As  to  form  of  judgments,  see  Freeman  on  Judgments,  Sees.  46  to  55.  If  the 
judgment  is  final  and  is  sufficient  in  form,  an  execution  may  issue,  irrespective  of 
the  character  of  the  judgment.  (Thompson  v.  Perryman,  45  Ala.  619  ;  Orrok  v. 
Orrok,  1  Mass.  341 ;  French  v.  French,  4  Mass.  587  ;  Howard  v.  Howard,  15  Mass. 
196 ;  Reynolds  v.  Lowry,  6  Penn.  St.  465  ;  Bank  of  Chester  v.  Ralston,  7  Perm. 
St.  482.)  No  execution  can  issue  onajudgment  condemning  lands  and  awarding  a 
sum  to  be  paid  therefor.  The  plaintiff  may  not  wish  to  take  the  land  at  the 
price  awarded.  If  he  does  not  so  wish, there  is  nothing  compulsory  in  the  nature 
of  the  judgment.  (Chicago  &  M.  R.  R.  Co.  v.  Bull,  20  111.  218  ;  Cook  v.  Com- 
missioners, 61  111.  115. )  In  saying  that,  as  a  general  rule,  an  execution  may  issue 
on  any  final  judgment,  we  must  be  understood  as  assuming  that  the  judgment 
is  not  void.  A  void  judgment  is,  in  legal  contemplation,  no  judgment.  (Freeman 
on  Judgments,  Sec.  117.)  An  execution  issued  on  a  void  judgment  and  an 
execution  issued  without  any  judgment  are  alike  invalid,  for  neither  has  nny 
legal  foundation  on  which  to  rest.  (Albee  v.  Ward,  8  Mass.  79 ;  Nabours  u.  Cocke, 
24  Miss.  44  ;  Fithian  v.  Monks,  43  Mo.  502 ;  Gelston  v.  Thompson,  29  Md.  595  ; 
Mulvey  v.  Carpenter,  8  Ch.  L.  N.  171 ;  Roberts  v.  Stowers,  7  Bush,  295 ;  Mor- 
ris v.  Hogle,  37  111.  150 ;  Johnson  v.  Baker,  38  HI.  98 ;  Chase  v.  Dana,  44  HI. 
262.) 

8  Joseph  v.  Joseph,  5  Ala.  280. 

*  Patterson  v.  The  Officers.  11  Ala.  742. 
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judgment  in  favor  of  C.  "for  the  use  of  the  officers  of  the 
Court"  ;  for  here  the  plaintiff  is  distinctly  specified,  and  the 
other  words  may  be  rejected  as  surplusage.1  The  judgment 
must  also  warrant  the  kind  of  execution  issued.  Hence,  no 
execution  in  personam  can  issue  on  a  judgment  in  rem.2  But 
if  the  judgment  be  in  personam,  and  also  authorize  the  sale  of 
certain  property  for  its  satisfaction,  the  plaintiff  is  not  com- 
pelled to  avail  himself  of  this  property,  but  may  take  out  an 
ordinary  execution,  and  levy  upon  other  property  belonging 
to  the  defendant.3 

• 

§  17.    Executions    on    orders    and    rules    of    Court. — 

"While  at  common  law  it  was  a  well  settled  rule  ' '  that  in  all 
cases  a  judgment  shall  precede  execution,"4  yet  this  rule  is 
now  subject  to  many  statutory  innovations.  In  England,  as 
we  have  seen,5  the  same  statute  which  enabled  Courts  of 
Chancery  to  issue  execution  on  final  decrees  authorized  rules 
of  Courts  of  Law  and  orders  in  chancery  to  be  enforced  by 
execution.  Under  this  statute,  these  orders  and  rules  are 
given  the  effect  of  judgments.  Executions  may  therefore  be 
issued  thereon  without  first  applying  to  the  Court  for  per- 
mission.6 In  one  respect,  these  rules  and  orders  are  more 
favored  than  final  judgments  and  decrees  ;  for  when  more 
than  a  year  and  a  day  have  elapsed  since  their  entry,  no  scire 
facias  nor  special  leave  is  necessary  to  authorize  the  issuing 
of  execution.7  But  the  order  or  rule  on  which  the  execution 

1  McElhaney  v.  Flynn,  23  Ala.  820.     If  the  amount  of  the  judgment  ia  not 
certain  when  entered,  as  if  judgment  be  for  the  penalty  in  a  bond  to  be  released 
on  payment  of  a  smaller  sum,  execution  can  only  be  for  such   smaller  sum, 
(Sprague  v.  Seymour,  15  Johns.  474)  and  cannot  issue  till  the  judgment  has 
been  made  certain  by  ascertaining  that  sum.     (Fitzhugh  v.  Blake,  2  Cranch's 
C.  C.  37  ;  Rusk  v.  Sackett,  28  Wis.  400.) 

2  Chapman  v.  Lemon,  11  How.  Pr.  239. 
8  Bennett  v.  Morehouse,  42  N.  Y.  191. 

4  Washington  v.  Ewing,  Mart.  &  Yerg.  47. 
£  See  Sec.  10. 

6  Wallis  v.  Sheffield,  7  D.  P.  C.  793  ;  3  Jur.  1002,  Exch. ;  Harrison  u.  Hamp- 
lon,  5  D.  &  L.  484 ;  4  C.  B.  745 ;  17  L.  J.  C.  P.  147. 
Tin  re  Spooner,  11  Q.  B.  136  ;  17  L.  J.  R.  N.  S.  Q.  B.  68. 
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is  based  must  be  unconditional ; x  and  made  after  notice  to 
the  party  to  be  charged.2 

So  in  the  United  States,  under  statutes  similar  to  the  En- 
glish statute  just  referred  to,  executions  may  be  issued  upon 
unconditional  orders  of  Court  for  the  payment  of  money.3 

By  this  means  the  purchaser  under  a  decree  in  chancery  is 
sometimes  brought  before  the  Court  by  motion  in  the  original 
suit,  and  compelled  to  pay  his  bid.4 

§  18.   Executions   on  a  lost  or   destroyed   record. — A 

judgment  is  the  sentence  of  the  law  pronounced  by  the  Court. 
The  judgment  necessarily  precedes  its  entry.  The  entry  or 
record  is  not  the  judgment,  but  merely  the  best  evidence  of 
the  fact  that  the  judgment  exists.  As  a  judgment  may  exist 
preceding  the  record  evidence  of  its  existence,  so  it  may  con- 
tinue in  full  force  after  this  evidence  has  been  lost  or  de* 
stroyed.  Hence  the  destruction  or  mutilation  of  the  record 
by  no  means  divests  the  Court,  nor  the  proper  officers  thereof, 
of  authority  to  issue  execution.5 

§  19.    Execution  on  a  merged  or  satisfied  judgment. — 

When  a  judgment  or  decree  has,  by  payment  or  otherwise, 
lost  its  original  force,  the  case  presented  is  very  different 
from  that  where  the  mere  evidence  has  been  lost.  "When 
satisfied,  the  judgment  has  fully  accomplished  its  mission  ; 
and  the  preponderance  of  authority  is  in  favor  of  disregard- 
ing, as  absolutely  void,  all  proceedings  taken  subsequently  to 
the  satisfaction.  The  satisfaction  of  a  judgment,  as  a  matter 
of  course,  must  terminate  the  period  when  execution  can 
properly  issue  ;  it  must  equally  follow,  as  a  matter  of  course, 
that  the  subsequent  issue  of  execution  can,  as  to  the  plaintiff 
and  all  persons  acting  in  concert  with  him  and  having  notice 

IGibbs  v.  Flight,  13  C.  B.  803  ;  17  Jur.  1031  ;  22  L.  J.  C.  P.  1056. 

2  Rickards  v.  Patterson,  8  M.  &  W.  313  ;  10  L.  J.  Exch.  272  ;  5  Jur.  894. 

8  Cal.  C.  C.  P.  Sec.  1007  ;  Ark.  Dig.  Ed.  of  1858,  p.  499,  Sec.  1 ;  Code  Iowa, 
Bee.  302G. 

4  Atkinson  v.  Richardson,  18  Wis.  246  ;  Blackmore  v.  Barker,  2  Swan,  342. 

6  Strain  v.  Murphy,  49  Mo.  340 ;  Faust  v.  Echols,  4  Cold.  400 ;  Fleece  v. 
Groodrum,  1  Duv.  306  ;  Cheesewright  v.  Franks,  7  Dowl.  471 ;  Fischer  v.  Sie- 
rers,  G  Ch.  L.  N.  11. 
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of  the  satisfaction,  afford  no  justification  for  issuing  the  writ 
nor  for  any  act  done  under  its  authority.1  "Whoever  sues 
out  an  execution  on  a  judgment,  which  he  knows  to  be 
paid,  is  liable  for  all  damages  which  he  may  occasion 
the  defendant  thereby  ;  nor  is  it  essential  to  the  mainte- 
nance of  the  action  that  the  wrongful  issue  of  the  execution 
be  shown  to  have  been  the  result  of  actual  malice.2  In  En- 
gland, it  must  be  shown  that  the  writ  issued  without  proba- 
ble cause.3  A  plaintiff  is  also  liable  to  defendant  if  he  per- 
sist in  acting  under  an  execution  after  tender  of  satisfaction 
has  been  made  to  and  refused  by  the  sheriff.4  As  the 
statutes  of  the  several  States  generally,  and  we  believe  uni- 
versally, provide  for  the  entry  of  satisfaction  on  the  record  or 
upon  the  judgment  docket,  and  thus  afford  defendants  ample 
means  of  giving  public  notice  that  an  apparent  obligation, 
evidenced  by  the  public  records,  has  been  canceled,  we  have 
before  expressed,5  and  .must  still  express,  our  dissatisfaction 
with  the  rule  of  law  which  permits  an  execution  issued  upon 
a  judgment  apparently  in  force  to  be  treated  as  void.  Never- 
theless, so  large  a  number  of  cases  may  be  cited  to  show  that 
even  an  innocent  purchaser,  at  an  execution  sale,  must  lose 
his  title  by  parol  proof  of  the  prior  satisfaction  of  the  judg- 
ment, that  we  must  look  to  the  legislature  rather  than  to  the 
judiciary  for  means  of  escape  from  the  hardship  of  this  rule.3 
The  reasoning  by  which  this  rule  of  law  has  been  best  de- 
fended was  thus  stated  in  the  New  York  Court  of  Appeals  : 
"  The  judgment  was  the  sole  foundation  of  the  sheriff's  power 
to  sell  and  convey  the  premises ;  and  if  the  judgment  was 

1  McGuinty  v.  Herrick,  5  Wend.  240  ;  Western  v.  Clark,  37  Mo.  573  ;  Myers 
r.  Cochran,  29  Ind.  256;  Ruckman  v.  Cowell,  1  N.  T.  505;  Keeling  v.  Heard, 
?  Head,  592  ;  Hoffman  v.  Strohecker,  7  Watts,  86. 

2 Brown  v.  Teeter,  Wend.  301  ;  Glover  v.  Horton,  7  Blackf.  295. 

SRoret  v.  Lewis,  5  D.  &  L.  371. 

*  Tiffany  v.  St.  John,  5  Lans.  153 ;  Masson  v.  Sudan,  2  Johns.  Ch.  172. 

6  Freeman  on  Judgments,  Sec.  480. 

6  Burette  v.  Briggs,  47  Mo.  361 ;  Wood  v.  Coloin,  2  Hill,  567  ;  King  v.  Good- 
win, 16  Mass.  G3  ;  Shelly  v.  Lash,  16  Minn.  498;  Swan  v.  Saddlemire,  8  Wend. 
676 ;  Lewis  v.  Palmer,  8  Wend.  368  ;  State  v.  Salyers,  19  Ind.  436 ;  Neilson  v. 
Neilson,  5  Barb.  569  ;  Carpenter  v.  Stillwell,  11  N.  Y.  61 ;  Laval  v.  Rowley,  17 
Ind.  36 ;  Hunter  v.  Stevenson,  1  Hill.  S.  C.  415  ;  Knight  v.  Applegate,  3  Monr. 
535  ;  Murrell  u.  Roberto,  11  Ired.  424 ;  McClure  v.  Logan,  59  Mo.  234. 
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paid  when  he  undertook  to  sell  and  convey,  his  power  was  at 
an  end,  and  all  his  acts  were  without  authority,  and  void. 
The  purchaser,  under  a  power,  is  chargeable  with  notice,  if 
the  power  does  not  exist,  and  purchases  at  his  peril."  1  The 
Supreme  Court  of  Missouri,  quite  recently,  with  less  logic, 
but  equal  emphasis,  announced  as  its  conclusion  on  this  sub- 
ject, that  "  when  an  execution  has  performed  its  office  by  ex- 
tracting full  satisfaction  from  a  portion  of  the  debtor's  property, 
it  cannot  have  sufficient  life  and  vigor  to  deprive  him  of  the 
residue,  and  transfer  the  title  from  him  to  another. " 2  On 
the  other  hand,  it  is  insisted  that  an  execution  regular  on  its 

O 

face,  based  upon  a  judgment  equally  regular,  and  apparently 
in  full  force,  must  be  regarded  as  a  regular  execution ;  that 
while  a  regular  execution  may  be  voidable  it  cannot  be  void  ; 
that  it  must  operate  as  a  sufficient  justification  to  officers  en- 
trusted with  its  execution  ; 3  and  finally,  that  it  cannot  be  the 
means  of  ensnaring  innocent  purchasers  when  nothing  exists 
to  warn  them  that  the  foundation  on  which  it  apparently  rests 
has,  in  fact,  been  swept  away.4  But  the  authorities  sustaining 
this  view  concede  that  when  the  purchaser  has  notice,  the  ex- 
ecution and  sale  are  void.  When  a  judgment  has  been  sued 
upon,  and  the  suit  has  resulted  in  a  second  judgment  against 
the  defendant,  based  upon  the  first,  it  is  impossible  to  state, 
under  the  present  condition  of  the  authorities,  whether  the 
first  is  merged  into  and  extinguished  by  the  second,  or 
whether  both  must  be  regarded  as  in  force  until  one  is  sat- 
isfied by  payment.  "We  see  no  reason  why  the  second 
judgment  should  not  be  regarded  as  a  full  merger  and  satis- 
faction of  the  first ;  and  to  this  view  we  think  the  authorities 
slightly  preponderate.5  But  upon  the  common-law  theory  that 

1  Craft  v.  Merrill,  14  N.  Y.  456. 

2  Burette  v.  Briggs,  47  Mo.  361. 

8  Mason  v.  Vance,  1  Sneed,  178  ;  Lewis  v.  Palmer,  6  Wend.  367. 

4Luddington  v.  Peck,  2  Conn.  700  ;  Boren  v.  H'Gehee,  6  Port.  432  ;  Jackson 
v.  Caldwell,  1  Cow.  C22  ;  Van  Campen  v.  Snyder,  3  How.  Miss.  66  ;  Doe  v.  Inger- 
Boll,  11  S.  &  M.  249  ;  Morton  v.  Academies,  8  S.  &  M.  773;  Banks  v.  Evans,  10 
S.  &  M.  35. 

6  Chitty  v.  Glenn,  3  Monr.  425  ;  Whiting  v.  Beebee,  7  Eng.  549 ;  Freeman  on 
Judgments,  Sees.  215,  216.  In  several  cases  a  statutory  judgment,  arising  by 
force  of  the  law  on  the  forfeiture  of  bonds,  has  been  held  to  be  a  full  discharge 
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no  merger  can  take  place  except  where  the  original  debt  is 
replaced  by  a  debt  of  a  higher  nature,  it  has  frequently  been 
denied  that  one  judgment  can  merge  into  another.1  This 
last  view  has  for  a  long  period,  and  on  many  occasions,  re- 
ceived the  approval  of  the  Courts  of  the  State  of  New  York. 
In  that  State  it  is  certain  that  the  first  judgment  may,  not- 
withstanding the  second,  be  enforced  by  execution  ;2  and  this 
is  also  the  rule  in  Alabama  and  Texas,  at  least  in  regard  to 
statutory  judgments  on  forthcoming  and  delivery  bonds.3 

"Where,  from  any  cause,  a  judgment  is  by  the  record,  or 
by  the  return  of  execution,  shown  to  be  satisfied,  it  would 
certainly  be  very  irregular  to  issue  execution,  although  the 
entry  of  satisfaction  was  made  through  mistake.  In  such 
cases,  if  sufficient  cause  exists  for  vacating  the  apparent  satis- 
faction, application  should  first  be  made  to  the  Court  for  such 
vacation,  and  for  leave  to  issue  execution,  before  any  further 
steps  are  taken  toward  the  enforcement  of  the  judgment.4 
But  it  must  be  admitted  that  due  respect  for  this  rule  has 
not  been  uniformly  enforced.  Thus,  where  plaintiff  executed 
a  satisfaction  piece,  and  delivered  it  to  a  third  person  with 
authority  to  file  it  on  compliance  with  certain  conditions,  and 
it  was  filed  without  such  compliance,  the  Court  held  that  the 
plaintiff  was  entitled  to  issue  execution  without  asking  for 
leave  of  the  Court,  and  while  the  satisfaction  remained 
in  apparent  force.5  The  pendency  of  an  action  upon  a 

of  the  original  judgment.  (Witherspoon  v.  Spring,  3  How.  Miss.  60 ;  King  v. 
Terry,  G  How.  Miss.  513  ;  Brown  v.  Clark,  4  How.  Miss.  4  ;  Bank  of  U.  S.  v. 
Patton,  5  How.  Miss.  200  ;  Wright  v.  Tell,  13  Ark.  503  ;  Hanna  v.  Guy,  3  Bush, 
91 ;  Cook  v.  Armstrong,  25  Miss.  63  ;  Neale  v.  Jeter,  25  Ark.  98  ;  Black  v.  Nettle, 
25  Ark.  606  ;  Lipscomb  v.  Grace,  26  Ark.  234 ;  Commonwealth  v.  Merrigan,  S 
Bush,  132  ;  Joyce  v.  Farquhar,  1  A.  K.  Marsh.  20.) 

1  Weeks  v.  Pearson,  5  N.  H.  324 ;  Griswold  v.  Hill,  2  Pai.  C.  C.  492. 

2  Jackson  v.  Shaffer,  11  Johns.  513  ;   Mumford  v.  Stocker,  1  Cow.   178  ;  Doty 
v.  Russell,  5  Wend.  129 ;  Andrews  v.  Smith,  9  Wend.   53  ;  Bates  v.  Lyons,  7 
Paige,  86  ;  Howard  v.  Sheldon,  11  Paige,  558 ;  Millard  v.  Whitaker,  5  Hill,  408 ; 
Email  v.  Wheaton,  2  Abb.  Pr.  316 ;  S.  C.  4  E.  D.  Smith,  427;  Smith  v.  Ander- 
lon,  18  Md.  520. 

SPattonu.  Hamner,  33  Ala.  307 ;  Colev.  Robertson,  6  Tex.  356. 

4  Foot  v.  Dillaye,  65  Barb.  521 ;  Ackerman  v.  Ackerman,  14  Abb.  Pr.  229. 

6  Anderson  v.  Nicholas,  4  Bx>b.  634. 
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judgment  has  no  effect  upon  the  right  to  issue  execution 
thereon.1 

§  20.    Executions  on  void  judgments  or  orders. — It  is 

not  sufficient  that  the  judgment  on  which  execution  issues 
appears  to  be  final  and  is  perfect  in  form.  It  must  at 
least  be  so  for  valid  as  to  be  impregnable  to  collateral  assault. 
"A  void  judgment  is  in  legal  effect  flo  judgment.  By  it  no 
rights  are  divested.  From  it  no  rights  can  be  obtained. 
Being  worthless  in  itself,  all  proceedings  founded  upon  it  are 
equally  worthless.  It  neither  binds  nor  bars  any  one.  All 
acts  performed  under  it  and  all  claims  flowing  out  of  it  are 
void.  The  parties  attempting  to  enforce  it  may  be  responsi- 
ble as  trespassers.  The  purchaser  at  a  sale  by  virtue  of  its 
authority  finds  himself  without  title  and  without  redress."2 
An  execution  issued  by  a  clerk,  without  the  authority  of  any 
judgment  whatever,  like  that  issued  on  a  void  judgment,  has 
no  validity.3 

§  21.    Who  may  sue  out,  and  how  he  may  compel  its 

issuance. — As  the  judgment  is  the  property  of  the  plaintiff, 
he  alone,  while  the  property  remains  his,  is  entitled  to  exer- 
cise dominion  over  it.  As  a  writ  of  execution  is  the  only 
means  by  which  the  property  can  be  made  productive,  the 
owner  of  the  property  is  necessarily  the  person  entitled  to 
call  for  the  writ ;  to  withhold  the  writ  from  him  is  in  effect 
to  withhold  from  him  the  beneficial  enjoyment  of  his  prop- 
erty ;  and  to  allow  another  to  call  for  or  to  control  the  writ 
is  to  turn  the  dominion  of  property  over  to  one  who  has  no 
right  thereto.  Of  course,  ownership  over  judgments,  like 
ownership  over  all  other  kinds  of  property,  may  be  exercised 
in  person,  or  by  duly  constituted  agents.  But  as  the  plaintiff 

1  Gushing  v.  Arnold,  9  Met.  23  ;  Moor  v.  Towle,  38  Me.  133 ;  Freeman  on 
Judgments,  Sec.  440. 

2Freeman  on  Judgments,  Sec.  117,  citing  Campbell  v.  McCahan,  41  111.  45 ; 
Roberts  v.  Stowers,  7  Bush,  295  ;  Huls  v.  Buntim,  47  111.  397  ;  Sherrill  v.  Good- 
rum,  3  Humph.  430 ;  Andrews  v.  State,  2  Sneed,  550  ;  Hollingsworth  v.  Bag- 
ley,  35  Tex.  345  ;  Morton  v.  Root,  2  Dillon,  C.  C.  312  ;  Com.  Bank  v.  Martin,  9 
S.  &  M.  613 ;  Hargis  v.  Morse,  7  Kans.  417.  See  also  Cornell  v.  Barnes,  7  Hill. 
35 ;  Dawson  v.  Wells,  3  Ind.  398. 

8  Criswell  v.  Ragsdale,  18  Tex.  443. 
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is  the  only  person  entitled  to  the  fruits  of  the  judgment,  no 
execution  can  properly  issue,  except  at  his  instance,  or  that  of 
his  attorney  or  agent.1  Where  a  deputy-clerk  issued  execu- 
tion without  authority  from  the  plaintiff,  and  afterwards  be- 
came the  purchaser  at  a  sale  thereunder,  it  was  held  that  he 
could  take  no  benefit  from  his  purchase,  although  no  actual 
fraud  entered  into  the  transaction  ;  but  that  a  grantee  from 
such  clerk  for  value,  and  without  notice  of  the  irregularity, 
could  not  be  disturbed  in  his  title.2  Until  the  contrary  ia 
shown,  an  execution  will  be  presumed  to  have  issued  at  the 
instance  of  the  plaintiff.3  An  execution  may  be  issued  by  a 
different  attorney  from  the  one  employed  when  judgment 
was  entered,4  though  no  formal  substitution  be  made.  The 
plaintiff  may  control  his  own  execution  free  from  the  inter- 
ference of  his  attorney,  and  of  the  officers  of  the  Court.5 
WTien  the  plaintiff'  has  ceased  to  have  any  interest  in  the 
judgment,  by  reason  of  his  having  it  assigned  to  another,  his 
right  to  control  process  also  ceases.  Whether  the  law  recog- 
nizes the  assignment  as  a  legal,  or  only  as  an  equitable  trans- 
fer, it  nevertheless  allows  the  assignee  to  control  the  execu- 
tion.6 A  stranger  may  acquire  an  equitable  right  to  the 
benefit  of  the  execution,  or  to  the  property  upon  which  it  is 
levied,  and  such  equitable  right  may,  in  most  cases,  give  him 
authority  to  sue  out  and  conduct  the  process,  or  to  object  to- 
its  regularity  or  validity  ;  but  he  cannot  do  so  by  proceedings 
in  the  case  in  his  own  name  upon  or  against  the  process,  for 
the  purpose  of  enforcing  or  abrogating  the  same  :  he  must  do 

INewkirk  u.  Chapron,  17  111.  345  ;  Osgood  v.  Brown,  Freem.  Ch.  292  ;  Wick- 
liflc  v.  Robinson,  18  111.  145  ;  Ex  parte  Hampton,  2  G.  Greene,  137 ;  Nunemacher 
v.  Ingle,  20  Ind.  135  ;  Brush  v.  Lee,  36  N.  Y.  49  ;  McDonald  v.  O'Flynn,  2 
Daly,  42. 

2  Lewis  v.  Phillips,  17  Ind.  108.  Where  after  death  of  plaintiff  execution  was 
taken  out  in  his  name  by  persons  not  appearing  to  have  any  authority  to  do  so, 
the  Court  seemed  inclined  to  the  opinion  that  it  was  void.  (Bellingerv.  Ford,  14 
Barb.  251.)  An  execution  issued  by  a  clerk,  without  authority,  may  be  quashed 
or  enjoined.  (Shackleford  v.  Apperson,  G  Gratt.  451.) 

3Niantic  Bank  v.  Dennis,  37  111.  381. 

4  Cook  v.  Dickerson,  1  Duer.  679  ;  Thorp  v.  Fowler,  5  Cow.  446  ;  Tipping  u. 
Johnson,  2  Bos.  and  P.  357. 

6Reddick  v.  Cloud,  2  Gilm.  670  ;  Morgan  v.  People,  59  HI.  58. 

6  Corriell  v.  Doolittle,  2  G.  Greene,  385. 
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it  in  the  name  of  a  legal  party  to  the  process,  or  one  who  can 
be  made  so.  And  this  authority,  so  derived,  to  use  the  name 
of  a  party  to  the  process  of  a  Court  of  Law,  will  be  so  far 
recognized  by  such  Court  as  to  preclude  the  intervention  of 
such  party  for  the  purpose  of  defeating  it.  Bat  a  Court  of 
Law  cannot  tolerate  the  intromission  of  equitable  claimants 
into  or  against  its  process  as  if  they  were  legal  parties  thereto  ; 
which  would  break  in  upon  its  forms  and  modes  of  adminis- 
tering justice,  and  present  for  its  adjudication  collateral  and, 
indeed,  irrelevant  questions  arising  out  of  the  derivation  of 
their  interests  ;  for  equitable  claimants  can  acquire  no  better 
or  other  right  to  prosecute  or  defend  the  process  under  or 
against  which  they  claim,  than  that  of  the  parties  from  whom 
they  derive  their  interest."1  The  right  to  have  an  execution 
may  be  denied  to  the  plaintiff  by  the  officer  whose  duty  it 
is  to  issue  it.  In  such  case,  the  plaintiff  seems  to  have  his 
choice  between  these  remedies  :  he  may  sue  for  the  damages 
occasioned  by  the  denial  of  his  right ; 2  or  he  may,  by  motion 
or  by  mandamus,  compel  the  issuing  of  the  writ.3  In  Cali- 
fornia, however,  when  the  judgment  is  for  money  only,  the 
plaintiff  cannot  proceed  by  mandamus,  because  the  remedies 
by  motion  and  by  action  against  the  clerk  are  both  adequate.4 

I  22.   Persons  against  -whom  execution  may  issue. — 

"  The  power  and  authority  of  our  Courts  extend  over  every 
class  of  persons  and  every  species  of  property  situate  within 
the  territorial  limits  in  which  those  Courts  are  authorized  to 
act,  and  subject  to  the  same  sovereignty  which  organized  the 
Courts  and  •invested  them  with  judicial  functions.  Every 
subject  is  therefore  liable  to  be  made  a  party  litigant  and  to 
be  bound  bv  the  result  of  the  litigation.  Those  disabilities 

V  <J 

arising  from  infancy,  from  coverture,  or  from  mental  infirmi- 
ties, which  render  parties  incapable  of  being  bound  by  their 

1  Wallop's  Adm.  v.  Scarburgh,  5  Gratt.  4 ;  Haden  u.  Walker,  5  Ala.  88  ;  Fisk 
f .  Lcimoreaux,  48  Mo.  523 ;  Weir  v.  Pennington,  6  Eng.  745. 
2Gaylor  v.  Hunt,  23  Oh.  S.  255. 

3  Terhumo  v.  Barcalow,  G  Halst.  38  ;  Laird  v.  Abrahams,  3  Green,  N.  J.  22  ; 
People  v.  Tale,  22  Barb.  502  ;  Stafford  v.  Union  Bank,  17  How.  U.  S.   275.  See 
Jones  v.  McMahan,  30  Tex.  726. 

4  Good  win  v .  Glazer,  10  Cal.  333  ;  Fulton  v.  Hanna,  40  Cal.  278. 
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contracts,  do  not  have  the  effect  of  exempting  any  person 
from  the  control  of  the  Courts."1  It  would  be  a  contradiction 
of  terms  to  say  that  all  persons  may  be  bound  by  judgments, 
and  then  to  declare  that  some  persons  are  exempt  from  having 
executions  issued  against  them.  The  decisions  in  regard  to 
the  persons  who  may  be  parties  to  judgments  are  not  perfectly 
harmonious  ;  but  wherever,  under  the  law  as  understood  in 
any  particular  State,  a  person  or  class  of  persons  may  be  made 
parties  litigant  and  bound  by  judgments  against  them,  it  must 
follow,  in  the  absence  of  statutes  to  the  contrary,  that  the 
same  persons  may,  by  writs  of  execution,  be  made  to  satisfy 
such  judgments.  In  other  words,  when  a  judgment  is  valid 
against  the  defendant,  an  execution  based  upon  it  must,  unless 
expressly  forbidden  by  statute,  be  equally  valid.  Execution 
may  therefore  issue  against  a  lunatic,2  and  also  against  a 
married  woman.3  There  are,  however,  some  familiar  in- 
stances in  which  the  only  effect  of  a  judgment  is  to  establish 
the  existence  of  a  liability  against  the  defendant ;  and  in 
which  the  plaintiff  cannot  issue  execution,  but  must  obtain 
satisfaction  in  some  other  manner  provided  by  law.  Thus,  a 
judgment  against  a  county  or  a  municipal  corporation  is 
ordinarily  no  more  than  the  mere  establishment  of  a  valid 
claim,  which  it  is  the  duty  of  the  proper  officers  to  provide 
means  of  payment,  out  of  the  revenues  of  the  defendant. 
It  is  error  to  award  or  issue  execution  on  such  a  judgment.4 

1  Freeman  on  Judgments,  Sec.  142.     As  to  judgments  against  married  women, 
lunatics,  infants,  and  deceased  persons,  see  Ib.  Sees.  142—153. 

2  Ex  parte  Leighton,  14  Mass.  207  ;  Thatcher  v.  Dinsmore,  5  Mass.  299. 

3  Moncrief  v.  "Ward,  1C  Abb.  Pr.  354,  note  ;  Baldwin  v.  Kimmel,  1G  Abb.  Pr. 
353 ;  S.  0.  1  Robt.  109  ;  Charles  v.  Lowenstein,  26  How.  Pr.  29 ;  Fox  u.  Hatch, 
14  Vt.  340. 

4  Emcrie  v.  Gilman,  10  Cal.  404  ;  Wilson  v.    The   Commissioners,  7  ~W.   &  S. 
197 ;  Board  of  Supervisors  v.  Edmonds,  76  111.  544  ;  Knox  Co.  v.  Arms,  22  111. 
175  ;  Kingu.  McDrew,  31  111.  418  ;  Gilman  v.  Contra  Costa  County,  8  Cal.  52 ; 
Sharp  v.  Contra  Costa  Co.  34  Cal.  290 ;  The  City  of  Chicago  v.  Hasley,  25  HI. 
595.     In  this  last  case  a  judgment  for  damages  had  been  recovered  against  the 
city  of  Chicago,  and  execution  issued  thereon.     A  motion  to   quash  the   writ 
having  been  made  and  refused,  an  appeal  was  taken  to  the  Supreme  Court,  where 
the  action  of  the  subordinate  Court  was  reversed.     Breese,  J.,  in  pronouncing  the 
opinion  of  the  Court,  said  :  "  There  can  bo  no  doubt  that  the  property  of  a  pri- 
vate corporation  may  be  seized  and  sold  under  afi.  fa.  for  the  payment  of  its  debts, 
as  in  the  case  of  an  individual,  such  corporation  being  bound  to  provide  for  its 
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This  rule  is  not  of  universal  application.  In  "Wisconsin,  an 
execution  may,  in  certain  contingencies,  issue  against  a  county.1 
Judgments  against  an  executor  or  administrator  on  a  cause  of 
action  accrued  against  the  deceased  are  often  very  similar  in 
their  legal  effect  to  a  judgment  against  a  county.  This  is  so 
when  they  merely  establish  the  existence  of  a  valid  claim 
against  the  estate,  which  must  be  paid  in  the  course  of  admin- 
istration. Such  a  judgment  cannot  ordinarily  be  enforced  by 
execution.2  On  the  other  hand,  there  arc  judgments  making 

just  debts,  whether  payment  is  made  by  a  forced  sale  of  its  property  for  that  pur- 
pose, or  with  money  from  its  safe. 

"  The  nature,  objects,  and  liabilities  of  political,  municipal,  or  public  corpora- 
tions, wo  think,  stand  on  different  grounds.  These  corporations  signify  a  com- 
munity, and  are  clothed  with  very  extensive  civil  authority  and  political  power. 
All  municipal  corporations  are  both  public  and  political  bodies.  They  are  the 
embodiment  of  so  imich  political  power  as  may  be  adjudged  necessary,  by  the 
legislature  granting  the  charter,  for  the  proper  government  of  the  people  within 
the  limits  of  the  city  or  town  incorporated,  and  for  the  duo  and  efficient  admin- 
istration of  their  local  affairs.  For  these  purposes,  the  authorities  can  raise 
revenue  by  taxation,  make  public  improvements,  and  defray  the  expenses  there- 
of by  taxation,  exercise  certain  judicial  powers,  and  generally  act  within  their 
limited  .spheres,  as  any  other  political  body,  restrained  only  by  the  charters  cre- 
ating them — beyond  them,  they  cannot  go.  This  power  of  taxation  is  plenary, 
and  furnishes,  ordinarily,  the  only  means  such  corporations  possess  by  which  to- 
pay  their  debts.  They  cannot  be  said  to  possess  property  liable  to  execution,  in 
the  sense  an  individual  owns  property  so  subject,  for  they  have  the  control  of  the 
corporate  property  only  for  corporate  purposes,  and  to  be  used  and  disposed  of  to 
promote  such  purposes,  and  such  only.  Levying  on  and  selling  such  property, 
and  removing  it,  would  work  the  most  serious  injury  in  any  city.  Many  of  our 
cities,  Chicago  especially,  have  costly  water-works,  indispensable  to  the  lives 
and  health  of  the  citizens.  These  works  are  as  much  the  property  of  the  city  as 
any  other  it  may  control,  and,  in  appellee's  view,  liable  to  be  seized  and  sold  on 
execution,  to  the  great  discomfort  and  probable  ruin  of  the  inhabitants.  Fire- 
engines  are  also  indispensable  ;  they  too  can  be  seized  and  sold,  and  a  great  city 
exposed  to  the  ravages  of  fire,  and  all  this  to  enable  one  or  more  creditors  of  the 
city  to  obtain  the  fruits  of  judgments  against  the  city,  which,  by  another  pro- 
cess, not  producing  any  of  these  destructive  inconveniences,  they  could  fully 
obtain.  The  money  raised  by  taxation  could  also  be  levied  upon,  and  the  whole 
business  of  the  city  be  broken  up  and  deranged — its  offices  and  office  furniture, 
its  jails,  hospitals,  and  other  public  buildings,  taken  from  the  corporate  author- 
ities, and  sold  to  strangers,  who  would  have  a  right  to  the  exclusive  possession 
of  them  if  not  redeemed.  In  the  absence  of  an  express  statute  authorizing  a  pro- 
ceeding fraught  with  such  consequences,  we  must  hold  thac  &ji.  fa.  cannot  issue 
against  the  city  of  Chicago." 

1  Savage  v.  Supervisors  of  Crawford  Co.  10  Wis.  49. 

2  Bull  v.  Harris,  31  111.  487  ;  Home  v.  Spivey,  44  Geo.  GIG.     But  an  execution 
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administrators  or  executors  personally  responsible  ,  and  also 
judgments  which,  under  the  law  of  the  State,  or  by  leave  of 
the  Surrogate,  are  to  be  enforced  at  once,  without  waiting  for 
duo  course  of  administration.  On  such  judgments  a  writ  of 
execution  may  issue.  But  no  execution  can  be  properly 
issued  against  any  person  unless  a  judgment  has  been  pro- 
nounced against  him.  Where  the  writ  is  against  one  defend- 
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ant  only,  and  is  not  supported  by  a  judgment  against  him,  it  is 
undoubtedly  void.1  So  where  a  writ  issues  against  several, 
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some  one  of  whom  is  not  embraced  in  the  judgment,  it  has 
been  held  to  be  void  in  toto.2  We  are  inclined  to  doubt  the 
correctness  of  these  decisions,  and  to  believe  that  the  addition 
of  unauthorized  names  is  a  variance  for  which  the  writ  ought 
to  be  quashed  ;  but  that,  if  permitted  to  stand,  it  must  be 
treated  as  binding  on  the  persons  properly  named  therein. 

§  23.  By  whom  issued. — The  awarding  of  an  execution 
is  a  judicial  act.  "  To  award  is  to  adjudge,  to  give  anything 
by  judicial  sentence."  3  "  To  award  an  execution  is  a  judicial 
act,  and  not  a  ministerial  one  ;  no  such  power  is  given  the 
clerk  by  law.*  In  England,  when  he  issues  the  execution  it 
is  by  order  of  the  Court ;  here  it  is  by  virtue  of  the  judg- 
ment, which,  it  is  determined,  awards  the  execution."  4  The 
award  of  execution  need  not  be  mentioned  in  the  judgment ; 
for  it  is  by  law  the  necessary  consequence  of  the  judgment. 
The  award  of  execution,  or,  in  other  words,  the  granting  of 
judgment,  being  a  judicial  act,  the  judge  is  not  personally  lia- 
ble for  errors  committed  by  him  in  its  performance.  But  as 
the  issuing  of  execution  is  a  mere  ministerial  act,  the  officer 
is  liable  for  unlawfully  performing  it.  Hence,  in  Massachu- 
setts, a  justice  of  the  peace,  who,  in  defiance  of  the  statute, 

in  which  the -word  "executor"  or  "  administrator  "  is  added  to  the  defendant's 
name,  without  anything  further  to  indicate  that  it  is  against  the  defendant  in 
bis  representative  capacity,  may  be  treated  as  against  him  personally,  and  levied 
upon  his  property.  (Tinsley  v.  Lee,  51  Geo.  482.) 

1  Terrail  v.  Tinney,  20  La.  An.  444. 

2  Fleming  v.  Dayton,  8  Ired.  453 ;  Blanchard  v.  Blanchard,  3  Ired.  105 ;  Pen- 
uoyer  v.  Brace,  1  Ld.  Eaym.  244. 

3  Johnson  v.  Ball,  1  Yerg.  292. 

4  Daley  u.  Perry,  9  Yerg.  444. 
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issued  execution  within  twenty-four  hours  after  entering  judg- 
ment, was  held  responsible  in  an  action  of  trespass. l  Another 
result,  following  from  the  rule  that  the  issue  of  execution  is 
to  be  regarded  as  a  ministerial  act,  is  that  the  officer  having 
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authority  to  issue  the  writ  need  not  do  it  in  person,  but  may 
delegate  his  authority  to  another.  "It  is  not  indispensable 
to  the  regularity  of  an  execution  that  it  should  be  issued  by 
the  clerk  or  a  duly  qualified  deputy.  If  the  clerk  thinks 
proper,  he  can  engage  the  services  of  an  assistant  to  write  for 
him  ;  and  if  the  execution  is  made  out  and  subscribed  with 
his  name,  by  his  direction,  and  under  his  supervision,  or  if 
made  and  subscribed  with  his  name,  and  afterwards  adopted 
by  him,  it  would,  in  point  of  law,  be  as  much  his  act  as  if  the 
labor  had  been  performed  with  his  own  hand."  The  same 
ruling  has  been  made  in  the  case  of  an  execution  issued  out 
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a  Justice's  Court.3  But  it  seems  to  us  that  a  general  author- 
ity to  issue  execution  cannot  be  delegated,  except  where  the 
law  authorizes  the  appointment  of  a  deputy,  and  such  appoint- 
ment has  been  made  ;  and  that  the  cases  referred  to  go  no  fur- 
ther than  to  sustain  executions  made  so  directly  under  the  eye 
and  control  of  the  officer  that  they  must  be  treafed  as  his  acts. 
Executions  are  usually  issued  by  the  clerk,  when  the  Court 
has  one,  and  by  the  judge  or  justice,  when  the  Court  has  no 
clerk.  In  Kew  York,  they  may  be  issued  b^  the  plaintiff  or 
his  attorney.4  An  execution  issued  by  a  person  having  no 
authority  so  to  do  conferred  on  him  by  law,  nor  by  delegation 
from  some  competent  official,  is  conceded  to  be  void.5  This 
rule  applies  to  executions  which  appear  to  be  issued  by  the 
proper  officer,  but  which,  in  fact,  are  forgeries.6 

§  24.   Earliest  time  for  issuing. — Having  treated  of  the 
Courts  from  which,  and  the  judgments  and  decrees  on  which, 

1  Briggs  v.  Wardwell,  10  Mass.  356.     An  officer  issuing  execution  while  a 
stay  bond  is  in   forco  is  liable  as  a  trespasser.     (Milliken  v.  Brown,  10  S.  &  R. 
188.) 

2  McMahan  v.  Colclough,  2  Ala.  70. 

3  Kyle  v.  Evans,  3  Ala.  482. 

4  Sec.  289,  Code  of  N.  Y. 

6  Seaton  v.  Hamilton,  10  Iowa,  394 ;  Perry  v.  Whipple,  38  Vt.  278  ;  Furman  v. 
Dovvcll,  35  Iowa,  170. 
6  Silvan  v.  Coffee,  20  Tex.  4. 
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and  the  persons  for  and  against  whom,  execution  may  issue, 
we  come  next  to  the  consideration  of  the  time  during  which 
such  issuing  may  properly  be  made.  In  treating  this  subject, 
we  shall  direct  attention,  first,  to  the  earliest  period  at  which 
an  execution  may  properly  issue,  and  the  consequences  of  its 
issuance  before  that  period  ;  and,  second,  to  the  latest  period  at 
which  an  execution  may  properly  issue,  and  the  consequences 
of  its  issuance  after  the  expiration  of  that  period.  As  an  ex- 
ecution is  authorized  for  the  purpose  of  making  effectual  the 
judgment  or  order  of  the  Court,  it  must,  of  course,  follow  rather 
than  precede  the  sentence  which  it  is  designed  to  enforce. 
There  is  generally  no  authority  for  it  prior  to  the  rendition 
of  the  judgment.1  But  to  this  rule  there  are  exceptions, 
arising  in  cases  where  the  entry  of  judgment  is  a  mere  minis- 
terial  act,  as  where,  upon  the  verdict  of  a  jury,  a  justice  of  the 
peace  is  required  by  law  to  enter  judgment  in  conformity 
therewith.  In  such  cases,  the  rendition  of  the  verdict  is  sub- 
stantially the  rendition  of  the  judgment.2  By  the  com- 
mon law,  as  soon  as  final  judgment  was  signed,  and  before 
its  entry  of  record,  execution  might  issue,  "  provided  there 
was  no  writ  of  error  depending,  or  agreement  to  the 
contrary."3  So  in  New  Jersey,  "the  established  practice 
is  that  the  plaintiff  may  issue  his  execution  immediately 
after  the  entry  of  judgment  nisi,  if  he  thinks  proper  to  do  so, 
at  the  risk,  however,  of  having  it  rendered  a  nullity,  by  the 
rule  to  show  cause  being  allowed  absolutely,  and  without 
directing  the  entry  of  final  judgment  for  the  protection  oi 
plaintiff."4  In  California,  execution  may  issue  before  the 
judgment-roll  is  made  up.5  But  it  seems  that  the  commou- 

1  Parker  v.  Frambes,  1   Pen.  156;  Lofton   v.  Champion,  1  Pen.  157;  Lee  v. 
Steelrnan,  Ib.  319 ;  Hector  v.  Gale,  Hardin,  78.     In  Missouri,  execution  cannot 
regularly  issue  until  the  motion  for  a  new  trial  has  been  denied.     (Stephens  v. 
Brown,  56  Mo.  23.) 

2  Freeman  on  Judgments,  2d  Ed.  Sec.  53a ;  Lynch  v.  Kelly,  41  Cal.  232 ;  Fvl- 
ton  v.  Mulliner,  2  Johns.  181 ;  Overall  v.  Pero,  7  Mich.  317  ;  Gaines  v.  Betts,  2 
Doug.  Mich.  98. 

3  Tidd's  Pr.  994.     But  a  writ  tested  before  the  time  of  signing  judgment  i, 
irregular.   (Peacock  u.Day,  3  Dowl.  P.  C.  291 ;  Englehart  v.  Dunbar,  2  Dowl.  P. 
D.  202.) 

4  Erie  Railway  Co.  v.  Ackerson,  33  N.  J.  Law,  33. 
6 Sharp  v.  Lumley,  31  CM.  614. 
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law  practice  never  prevailed  in  New  York  ;  and  that  the 
practice  adopted  in  its  stead  required  the  judgment-roll  to  be 
filed  with  the  clerk  before  issuing  execution.1 

The  docketing  of  judgments  is  required  for  the  purpose  of 
imparting  notice  to  third  persons  of  the  existence  of  the 
judgment  lieu.  It  is  in  no  wise  essential  to  the  existence  of 
the  judgment ; 2  nor  is  it  in  general  regarded  as  a  condition 
precedent  to  the  issue  of  execution3  in  any  case  where  the 
same  is  issued  by  the  Court  wherein  judgment  was  rendered. 
The  period  at  which  execution  may  first  issue  has  been  the 
subject  of  such  varied  statutory  regulation  in  the  different 
States  that  it  cannot  be  fully  treated,  except  by  furnishing 

IBarrie  v.  Dana,  20  Johns.  309;  Chicesfcer  v.  Cande,  3  Cow.  56;  Marvin  v. 
Herrick,  5  Wend.  109  ;  Clute  v.  Clute,  4  Denio,  243 ;  Townshend  v.  Wesson,  4 
Duer,  3i'2  ;  Macomber  v.  Mayor  of  N.  Y.  17  Abb.  Pr.  35  ;  Morris  v.  Patchin,  24 
N.  Y.  398. 

2  Freeman  on  Judgments,  Sec.  343. 

3  Hastings  v.  Cunningham,  39   Cal.  144;    Mollison  v.  Eaton,    1G  Minn.  426; 
Youngs  v.  Morrison,  10  Paige,  325 ;  Corey  v.  Cornelius,  IBarb.  Ch.  583  ;  Clarku. 
Dakin,  2  Barb.  Ch.  36.     The  287th  section  of  the  New  York  Code  of  Procedure 
provides  that  execution  may  issue  "  to  the  sheriff  of  any  county  -where  judgment 
is  docketed."     This  language  might  with  equal  force  be  construed  as  limitation 
or  an  extension  of  the  previous  authority  of  the  Court  to  issue  execution.     It 
may  be  argued,  on  the  one  hand,  that  this  provision  was  designed  solely  to  extend 
the  authority  of  local  Courts,  and  to  enable  them  to  issue  writs  not  only  within  the 
limits  of  their  own  jurisdiction,  but  also  to  other  counties  in  which  the  judgment 
had  been  docketed,  and  this  we  think  the  more  reasonable  construction.  But  Mr. 
Wait  construes  the  provision  as  a  limitation,  for  he  says :  ' '  An  execution  cannot 
regularly  issue  on  a  judgment  for  the  payment  of  money  before  such  judgment 
has  been  docketed."  (4  Wait's  Pr.  6.)     The  cases  cited  by  him  hardly  support 
his  assertion.     In  the  case  of  Stephens  v.  Browning,  1  Code  E,.  123,  a  judgment 
had  been  recovered  in  New  York  City,  and  execution  against  the  real  and  person- 
al property  of  the  defendant  had  issued  to  Oswego  County,  before  any  transcript 
had  been  docketed  in  the  last  named  county.     The  Court  held  that  the  execution 
was  authorized  as  to  the  personal,  and  unauthorized  as  to  the  real,  estate,  and 
permitted  it  to  be  amended  so  as  to  run  against  personalty  only.     In  Stoutten- 
burgh  v.  Vandenburgh,  7  How.  Pr.  229,  a  judgment  was   entered  in  Columbia 
County  and  a  transcript  sent  to  Greene  County.     The  execution  was  received  in. 
Greene  County  one  day  before  the  transcript.     It  was  held  that  the  execution 
became  operative  in  the  hands  of  the  sheriff  from  the  time  the  judgment  was 
actually  docketed  in  Greene  County.     But  the  Court  was  inclined  to  hold  that  in 
all  cases  before  execution  can  be  issued  to  any  county,  judgment  should  be  docket- 
ed.    In  De  Agredau.  Mantel,  1  Abb.  Pr.  135,  as  in  the  case  just  cited,  the  neces- 
sity of  docketing  the  judgment  to  authorize  execution  in  the  county  where  it 
was  entered  was  not  involved ;  but  the  Court  expressed  its  doubt  on  the  subject, 
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extracts  from  each  of  those  statutes.  And  wherever  a  matter 
is  so  much  under  the  control  of  diverse  statutes,  we  think  it 
better  to  turn  the  practitioners  of  each  State  over  to  the  con- 
sideration of  their  own  statutory  compilations  than  to  at- 
tempt the  recompilation  and  republication  of  these  statutes 
as  a  part  of  this  treatise.  TVe  may  say,  however,  in  regard 
to  the  general  policy  of  these  statutes,  that  many  of  them 
authorize  execution  immediately  after  the  entry  of  judgment;  l 
and  that  the  others,  which  postpone  the  right  to  execution  to 
a  later  date,  generally  have  provisions  under  which,  in  cases 
of  emergency,  immediate  execution  may  be  obtained  upon 
applying  to  the  Court  therefor.2 

§  25.    The    consequences  of  the  premature  issuing  of 

an  execution  are  next  to  be  considered.  An  execution  issued 
in  Massachusetts,  in  violation  of  the  statute  directing  that 
"no  execution  shall  be  issued  within  twenty-four  hours  after 
the  entry  of  the  judgment,"  was  adjudged  to  be  void,  and 
the  title  derived  therefrom  was  disregarded.3  In  the  same 
State,  a  justice  of  the  peace  who  issued  execution  within  less 
than  twenty-four  hours  after  the  rendition  of  judgment,  was 
held  liable  therefor  in  an  action  of  trespass.4  But  a  very  de- 
cided preponderance  of  the  authorities  is  against  the  first 
decision  above  referred  to,  and  in  favor  of  the  proposition 


Witt   v.  Swift,  3  How.  Pr.  280;  Carpenters.  Vanscoten,    20  Ind.  52; 
People  v.  Bay  Co.  14  Mich.  169  ;  Sharp  v.  Lumley,  34  Cal.  614. 

2  Formerly  in  New  York  execution  could  not  issue  until  thirty  days  after  entry 
of  judgment.  (Commercial  Bank  u.Ives,  2  Hill,  355  ;  Stone  v.  Green,  3  Hill,  469  ; 
Van  Valkenburgh  v.  Harris,  3  Denio,  162  ;  Bell  v.  Bell,  1  How.  Pr.  71.)    lu 
Pennsylvania,  not  until  ten  days.   (Bobyshall  v.  Openheimer,  4  "Wash.  C.  C.  388.  ) 
Not  until  four  days  in  Georgia.     (Harris  v.  Wetmore,  5  Geo.  64.)     Ten  days  in 
Kentucky.    (Genl.  St.  of  Ky.  Ed.  of   1873,  p.  417,  Sec.    4.)     In  Florida,  the 
same  as  in  Kentucky.    (Bush.  Dig.  of  Fla.  324,  Sec.   3.)     In  Alabama,  as  soon 
after  adjournment  of  Court  as  possible.     (Sec.  3838  of  Code.)     In  Iowa,   may 
issue  on  Sunday  when  plaintiff  would  otherwise  lose  his  debt.     (Sec.  3028,  Iowa 
Code.  )     In  Massachusetts,  execution  cannot  be  taken  out  until  twenty-four  hours 
after  entry  of  judgment.     (Penniman  v.  Cole,  8  Met.  501.)     In  Missouri,  the 
execution  ought  not  to  issue  before  the  determination  of  the  motion  for  a  new 
trial.     (Stephens  v.  Brown,  56  Mo.  23.) 

3  Penniman  v.  Cole,  8  Met.  496. 
4Briggs  v.  Wardwell,  10  Mass.  356. 

F.  Ex.—  3. 
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that  the  premature  issuing  of  an  execution  is  an  irregularity 
merely.  The  execution  is  erroneous,  but,  like  an  erroneous 
judgment,  it  must  be  respected,  and  may  be  enforced,  until  it 
is  vacated  in  some  manner  prescribed  by  law.  No  one  but 
the  defendant  can  complain  of  it ;  ami  even  he  cannot 'do  so 
in  any  collateral  proceeding.1  Under  an  act  of  Congress  pro- 
viding that  "until  the  expiration  of  ten  days,  execution  shall 
not  issue,"  certain  executions  were  collaterally  objected  to,  on 
the  ground  that  they  were  issued  within  ten  days,  but  the 
Court  said  :  "If  irregular,  the  Court  from  which  they  issued 
ought  to  have  been  moved  to  set  them  aside  ;  they  were  not 
void,  because  the  marshal  could  have  justified  under  them, 
and  if  voidable,  the  proper  means  of  destroying  their  efficacy 
have  not  been  pursued."2  When  substantially  the  same 
question  arose  in  Missouri,  Judge  Ryland,  speaking  for  the 
Supreme  Court,  said :  "  The  time  of  doing  the  deed  only  is 
relied  on  as  rendering  it  void.  I  am  satisfied,  from  reason  and 
authority  both,  that  the  time  is  not  so  much  of  the  substance 
of  the  power  and  act  as  to  render  the  act  void."3  So  in  jSTew 
York,  against  the  objection  that  an  execution  had,  contrary 
to  the  statute,  issued  within  thirty  days  after  the  rendition  of 
judgment,  the  Court  of  Appeals  held  that  "  until  set  aside, 
although  issued  without  the  defendant's  consent,  the  process 
was  valid,  and  no  one  could  take  advantage  of  Bulfa  irresni- 
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larity  but  the  defendant  in  the  execution."4  WherQ  the  prac- 
tice requires  the  filing  of  the  judgment-roll  to  precede  the 
issuing  of  execution,  an  execution  is  not  void  because  issued 
before  such  filing  ;  and  where  the  issue  and  filing  are  on  the 
same  day,  the  Court  will  not  make  any  inquiry  in  reference  to 
fractious  of  the  day,  but  will,  as  between  the  parties,  permit 
the  writ  to  stand  in  force.5  But  an  execution  properly  issued 
will  obtain  precedence  over  another  issued  on  the  same  day, 

1  Stewart  v.  Stocker,  13  S.  &  R.  199  ;  Lowbcr  &  Wilmer's  Appeal,  8  W.  &  S. 
389  ;  Wilkinson's  Appeal,  G5  Penn.  St.  190 ;  Lynch  v.  Kelly,  41  Cal.  232  ;  Allen 
v.  Portland  Stago  Co.  8  Greenl.  209. 

2Blaino  v.  Tho  Ship  Charles  Carter,  4  Cranch,  333. 

3  Carson  v.  Walker,  1C  Mo.  85. 

4  Bacon  v.  Cropsey,  7  N.  Y.  199. 

6  Jones  v.  Porter,  G  How.  Pr.  28G  ;  Clute  v.  Clute,  4  Denio,  241 ;  Clute  v.  Chile, 
3  Denio,  '.IG3 ;  Small  v.  McChesiiey,  3  Cow.  19. 
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if  the  judgment-roll  authorizing  the  latter  is  not  filed  until 
after  the  former  is  issued.  In  this  case,  the  Court  will  notice 
a  fraction  of  a  day.1  An  execution  sent  to  the  sheriff,  and 
received  by  him  previous  to  the  filing  of  the  record,  is  not 
prematurely  issued,  if  the  sheriff  be  directed  to  indorse  it  as 
received  of  a  subsequent  day,  and  on  that  day  the  record  be 
signed  and  filed.2 

§  26.  Executions  issued  contrary  to  agreement  be- 
tween the  parties  are  subject  to  the  same  rules  as  other 
premature  executions.  In  !N"orth  Carolina,  the  parties,  by 
consent,  had  a  memorandum  made  upon  the  record,  "  noji.  fa. 
to  issue  until  October,  or  until  ordered."  The  plaintiff  issued 
execution  in  contravention  of  this  agreement.  This  execution 
was  afterwards  collaterally  questioned,  when  the  Court  held 
that  "it  was  not  void,  but  was  a  sufficient  justification  to  the 
sheriff  in  proceeding  under  it  as  if  no  such  memorandum  had 
been  made."3  There  is  no  doubt,  however,  that  Courts  will, 
on  proper  application,  enforce  all  agreements  made  by  the 
parties  for  the  stay  of  execution,  whether  entered  on  the 
record  or  not.  "I  have  known,  if  a  judgment  be  given,  and 
there  is  an  agreement  between  the  parties  not  to  take  out  exe- 
cution till  next  term,  and  they  do  it  before,  that  the  Court 
has  set  all  aside."4  In  New  York,  where  judgment  had  been 
entered  by  confession,  the  Court  afterward  set  aside  the  exe- 
cution, being  convinced,  by  affidavits  filed  on  behalf  of  the 
defendant,  that  the  plaintiff  induced  the  confession  by  agree- 
ing to  stay  execution  for  three  years.5  But  an  agreement 
procured  by  misrepresentations,  or  upon  conditions  which 
were  not  complied  with,  may  be  disregarded  by  the  plaintiff, 
who  may  at  once  issue  execution.  The  Court  will  not,  in  such 
a  case,  iuterefere  in  behalf  of  the  defendant.6 

§  27.  Latest  time  for  issuing. — By  the  common  law,  a 
plaintiff  who  had  obtained  a  judgment  in  a  personal  action 

1  Marvin  v.  Herrick,  5  Wend.  109. 

2  Walters  v.  Sykes,  22  Wend.  566. 

3  Cody  v.  Quinn,  6  Ired.  193. 

^Twisden,  Justice,  iu  Veal  v.  Warner,  1  Mod.  20. 

&Merritt  y.  Baker,  11  How.  Pr.  456. 

fi  Holmes  u.  Delabourdine,  1  Browne,  132. 
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was  compelled  to  attempt  to  execute  it  within  a  year  and  a 
day.     If  he  failed  to  do  so,  the  right  to  execution  upon  that 
judgment  was  forever  gone.     The  judgment  remained  a  mere 
evidence  of  indebtedness,  upon  which  an  action   could  be 
brought.     In  such  action,  it  was  incumbent  on  the  defendant 
to   show  by  what  means,   if  any,  the  judgment   had   been 
satisfied.     The  rule  was  otherwise  in  real  actions.     There  the 
demandant  after  a  year  might  take  out  scire  facias  to  revive 
his  judgment.     By  statute  of  Westminster  2,  13  Ed.  I,  Chap. 
45,  scire  facias  was  given  to  the  plaintiff  to  revive  his  judg- 
ment in  a  personal  action.     But  after  this  statute,  as  before, 
the  time  within  which  an  execution  could  issue-on  the  original 
judgment  was  limited  to  a  year  and  a  day.     In  the  greater 
portion  of  the  United  States  the  common-law  rule  has  been 
displaced  by  statutes.     These  statutes  have  generally  fixed 
the  time  within  which  the  original  execution  can  issue,  at  a 
much  longer  period  than  that  fixed  by  the  common  law.1 
The  requirement  of  the  law,  by  which  plaintiff,  after  delaying 
for  a  year  and  a  day  the  issuing  of  his  original  execution,  is 
compelled  to  sue  out   a  scire  facias  and  obtain  a  judgment 
thereon  before  he  can  have  execution,  is  intended  for  the  pro- 
tection of  the  defendant.     He  need  not  seek  this  protection, 
lie  may,  by  consent,  authorize  the  entry  of  a  judgment  of  re- 
vivor,  without  putting  the  plaintiff  to  his  scire  facias  ;  "  or  he 
may,  by  agreement  with  the  plaintiff,  waive  his  right  to  object 
to  the  issuing  of  execution  after  a  year  and  a  day.     There  is 
no  reason  why  such  an  agreement  should  not  be  enforced. 
Au  execution  issued  within  the  time  agreed  upon  is  regular  ; 

1  In  Connecticut  and  Louisiana,  executions  may  issue  at  any  time  during  the 
life  of  the  parties.  (Denison  v.  Williams,  4  Conn.  404  ;  Harper  v.  Terry,  1C  La. 
An.  21G.)  In  Alabama,  within  one  year.  (Code,  Sec.  3837.)  In  Iowa,  at  any 
time  before  the  judgment  is  barred  by  the  Statute  of  Limitations.  (Sue.  3025  of 
Code.)  In  Illinois,  within  seven  years.  (Hind's  St.  of  111.  G22,  Sec.  G  ;  Stribling 
v.  Prettyman,  57  111.  371  ;  but  see  Chase  r.  Frost,  60  111.  143.)  In  Florida, 
•within  five  years.  (Bush's  Dig.  of  Fla.  51G,  Sec.  228.)  In  Arkansas,  Indiana, 
and  Minnesota,  within  ten  years.  (Hanly  v.  Caneal,  14  Ark.  524 ;  Plough  f. 
Beeves,  33  Ind.  181 ;  Plough  v.  Williams,  33  Ind.  182;  Davidson  v.  Gastou,  16 
Minn.  230.)  In  West  Virginia,  within  two  years.  (Gardner  v.  Landcraft,  G 
WestVa.  3G.) 

2Harmer  v.  Johnson,  14  M.  &  W.  336  •,  3  Dowl.  &  L.  38  ;  9  Jur.  GG9  ;  14  L.  J. 
Exch.  292. 
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uud  the  want  of  scire  facias  cannot  be  urged  against  it  by  any 
person  nor  for  any  purpose. 1 

%  28.   In  computing  the  year  and  a  day  at   common 

law,  the  time  in  which,  by  writ  of  error  or  by  agreement,  the 
execution  was  stayed,  was  excluded  ; 2  and  so  was  the  time 
during  which  the  failure  to  take  out  execution  was  occasioned 
by  the  act  or  fault  of  the  defendant.3  In  the  United  States, 
the  authorities  are  divided  upon  the  question  whether  the  time 
in  which  execution  may  issue  is  extended  either  by  a  stay  of 
proceedings  or  by  any  other  act  of  the  defendant.  In  North 
Carolina,  the  common-law  practice  prevails,  and  the  defendant 
cannot  complain  of  a  delay  occasioned  by  his  agreement.  If 
he  procures  a  stay,  the  execution  may  issue  within  a  year  and 
a  day  after  such  stay  expires.4  The  same  rule  applies  in 
Kentucky,  where  any  definite  stay  has  been  agreed  upon,5  or 
when  any  judgment  or  decree  is  suspended  in  its  operation 
until  some  further  day  after  its  entry.6  The  rule  has  also 
been  frequently  applied  in  the  United  States,  where  the  delay 
was  occasioned  by  an  injunction.7  In  Texas,  a  statute  pur- 
ported to  suspend  the  right  to  execution  ;  but  it  was  finally 
declared  to  be  unconstitutional  and  void.  But  many  judg- 
ment-creditors had,  before  this  decision  was  reached,  res- 
pected the  law,  and  neglected  to  take  out  execution.  In 
fact,  it  was  impossible  to  obtain  execution,  because  no  clerk 
of  any  Court  would  issue  it.  When  the  question  subsequently 

1  Cooper  v.  Norton,   16  L.  J.  Q.  B.  364 ;  Howell  v.  Stratton,  2  Smith,  65 ; 
Morgan  v.  Burgess,  1  Dowl.  N.  S.  850 ;  Morris  v.  Jones,  3  Dowl.  &  R.  603;  2 
Barn.  &  C.  242. 

2  Bac.  Ab.  Ex.  (H) ;    Bellasis  v.  Hanford,  Cro.  Jac.  364 ;  Booth  v.  Booth,  6 
Mod.    288;    Cromwell   v.   Andrews,  Yelv.  7;    Layton  v.    Garnon,  5  Co.  88; 
Watkiua  v.  Haydon,  2  Wm.  Bla.  762 ;  Hiscocks  v.  Kemp,  3  Ad.  &  Ell.  676. 

3  Mitchel  v.  Cue,  2  Burr.  660  ;  Bosworth  ».  Phillips,  2  Wm.  Bla.  784 ;  Bland  v. 
Darley,  3Tj»R.  530. 

4  Wood  v.  Bagley,  12  Ired.  87. 

5  Nicholson  v.  Hansley,  Litt.  Select.  Cas.  300  ;  Pollard  v.  Pollard,  4  Monr.  360. 

6  Long  v.  Morton,  2  A.  K.  Marsh.  40. 

7  Gibbes  v.  Mitchell,  2  Bay,  120 ;  United  States  t;.  Hanford,  19  Johns.  173  ; 
Nolan  v.  Seekright,  6  Munf.  185  ;  Smith  v.  Charlton,  7  Gratt.  447  ;  Eppes  v. 
Randolph,  2  Call.  186 ;  Hutsonpiller  v.  Stover,  12  Gratt.  582  ;  Pennock  v.  Hart, 
8  S.  &  R.  376. 
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arose,  whether  the  time  during  which  this  law  was  supposed 
to  be  valid  should  be  computed  against  the  plaintiff  in  de- 
termining whether  his  judgment  had  become  dormant,  the 
Supreme  Court  said  :  "lie  was  not  bound  to  disregard  this 
law  at  his  peril,  though  it  was  afterward  held  to  be  uncon- 
stitutional, and  it  is  insisted  that,  until  so  held,  none  lost  their 
rights  by  observing  it  as  a  rule  of  action.  It  is  within  the 
knowledge  of  all,  that,  until  the  decision  in  the  case  of  Jones  v. 
McMahan  et  al.,  parties  could  not  procure  executions — the 
clerks  would  not  issue  them  ;  and  we  presume  that  such  a 
construction  will  not  now  be  put  upon  the  law  as  would  have 
compelled  every  judgment-creditor  in  the  State  to  resort  to 
a  mandamus  against  the  clerk,  or  lose  his  right  to  an  execution 

O  O 

on  his  judgment."  l  But  in  California,  the  time  during 
which  a  stay  of  execution  is  in  force,  though  granted  by  the 
Court,  is  computed  as  part  of  the  five  years  within  which  ex- 
ecution may  issue.3  In  the  same  State,  although  no  personal 
execution  can  issue  in  a  foreclosure  suit  until  the  property 
has  been  sold  and  the  deficiency  ascertained,  the  time  in 
which  this  deficiency  is  being  ascertained  is  computed,  and 
plaintiff  can  have  no  execution  after  five  years  from  the  entry 
of  the  original  decree.3  In  oSTew  York,  we  understand  it  to 
be  held  that  "  the  provision  of  the  code,  limiting  the  time 
within  which  execution  may  issue,  as  of  course,  to  five  years, 
applies  only  to  a  case  where  the  right  to  issue  has  continued 
during  that  time."4 

§  29.   Validity  of  executions  on   dormant  judgments. 

— The  consequences  of  issuing  an  execution  after  a  year  and 
a  day  are  the  same  as  the  consequences  of  a  premature  issue. 
The  writ  is  voidable,  but  not  void.  The  defendant  may  take 
proceedings  to  have  it  set  aside.  If  he  chooses  to  interpose 
no  objection  to  the  irregularity,  others  cannot  do  sq  for  him. 

1  Phillips  v.  Lesser,  32  Tex.  750,  followed    in  Sessums  v.  Botts,  34  Tex.  335 ; 
Cravans  v.  Wilson,  35  Tex.  52. 

2  Solomon  v.  Maguire,  29  Cal.  236. 

3  Bowers  v.  Crary,  30  Cal.  623 ;  Stout  v.  Macy,  22  Cal.  649. 

4  Underwood  v.  Green,  10  Alb.  L.  J.  346.    See  Lytle  v.  Cinn.  Manufacturing 
Co.  4  Ohio,  459  ;  Welsh  v.  Childs,  17  Ohio  St.  319. 
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Even  lie  cannot  attack  it  collaterally ;  and  a  levy  and  sale 
made  under  it  are  sufficient  to  transfer  his  title.1  The  deci- 
sions made  under  the  English  statute  requiring  the  original  ex- 
ecution to  issue  within  a  year  and  a  day,  seem  to  be  equally 
applicable  to  cases  where  executions  have  issued  at  too  late  a 
day  under  American  statutes.  It  is  true  that  one  decision  is 
at  variance  with  the  rule,  bat  that  decision  is  a  mere  obiter 
dictum,  apparently  based  upon  a  misapprehension  of  the  con- 
struction uniformly  given  similar  statutes.2  The  statutes  of 
Wisconsin  and  ISTew  York  provide  that,  after  a  period  of  time 
therein  specified,  execution  shall  issue  only  upon  motion,  and 
by  leave  of  the  Court.  In  both  States,  executions  issued 
without  leave  of  the  Court  have  been  sustained.3  The  rea-  * 
I 

1  Pierce  v.  Alsop,  3  Barb.  Ch.  184  ;  Mitchell  u.  Evans,  5  How.  Miss.  548 ;  Brown 
v.  Long,  1  Ired.  Ch.  190 ;  Ingum  v.  Belk,  2  Strob.  208  ;  Mosely  v.  Edwards,  2 
Fla.  440  ;  Overton  v.  Perkins,  Mart.  &  Yerg.  367  ;  Simmons  v.   Wood,  G  Yerg. 
521 ;  Jackson  v.  Bartlett,  8  Johns.  3G4  ;  Willard  u.  Whipple,  40  Vt.  219  ;  Reals 
v.  Botetourt,  10  Gratt.  281 ;  Doe  v.  Harter,  1  Carter,  431 ;  Oxley  v.  Mizle,  3 
Murph.  250  ;  Weaver  v.  Cryer,  1  Dev.  337  ;  Portis  v.  Parker,  22  Tex.  707  ;  An- 
drews v.  Richardson,  21  Tex.  287  ;    Hancock  v.  Metz,  15  Tex.  205 ;  Sydiior  -u. 
Roberts,  13  Tex.  593  ;  Boggess  v.  Howard,  40  Tex.  153  ;  Vastine  v.  Fury,  2  S.  & 
R.  426  ;  Reynolds  v.  Corp,  3  Cai.  271 ;  Patrick  v.  Johnson,  3  Lev.  403 ;  Wood- 
cock v.  Bennett,  1  Cow.  711 ;  Ontario  Bank  v.  Halletb,  8  Cow.  192;  Howard  v. 
Pitt,  1  Salk.  261;  Dawson  v.  Shepherd,  4  Dev.  497 ;  Delisle  v.  Dewitt,  18  U.  C. 
Q.  B.  155 ;  Harris  v.  Cornell,  7  Ch.  L.  N.  345  ;  Richards  v.  Allen,  3  E.  D. 
Smith,  399  ;  Elliott  v.  Knott,  14  Md.  121. 

2  Hay  v.  Hayes,  4G  111.  343. 

3  Selsby  v.  Redlon,  19  Wis.  17  ;  Jones  v.  Davis,  22  Wis.  421,  and  2i  Wis.  229. 
The  following  is  tho  full  opinion  of  the  Supreme  Court  of  Wisconsin  on  this 
subject,   given  in  Mariner  v.  Coon,  16  Wis.  468:  "The  question  presented  by 
this  case  is,  whether  an  execution  issued  upon  a  dormant  judgment,  without 
leave  of  Court,  is  void,  or  only  voidable.      If  void,  no  sale  can  bo  mado  under 
it,  and  the  purchaser  acquires  no  title.     But  if  voidable,  tho  sale  may  bo  valid, 
notwithstanding  the  omission  to  obtain  leave.     We  are  of  opinion  that  such  an 
execution  is  merely  voidable,  and  therefore  that  no  advantage  can  bo  taken  of 
tho  irregularity,  except  in  a  direct  proceeding  to  set  it  aside. 

"  The  rule  at  common  law  is  well  known.  If  the  plaintiff  failed  to  take  out 
execution-  within  a  year  and  a  day,  extended,  in  many  of  the  States,  by  statute, 
to  two  years  from  the  time  the  judgment  became  final,  it  could  not  bo  regularly 
issued  thereafter  without  reviving  the  judgment  by  scire  facias.  Tho  rule  was 
rounded  upon  a  presumption  that  the  judgment  had  teen  satisfied,  which  drove 
the  plaintiff  to  a  new  proceeding  to  show  that  it  had  not ;  and  yet  it  was  inva- 
riably held  that  an  execution  taken  out  after  that  time,  and  without  scire  facias  or 
judgment  of  revivor,  was  not  mill,  but  simply  irregular.  The  defendant  might, 
if  he  desired,  interpose  and  set  it  aside  upon  motion  ;  but  if  ho  uegU-ctod  to  do 
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Boning  on  which  all  these  decisions,  whether  made  under  En- 
glish or  American  statutes,  rests,  is  this  :  the  judgment,  not- 

fo,  it  was  considered  an  implied  admission  that  tho  judgment  was  still  in  full 
force.  Ho  might  waive  tho  irregularity,  and  thus  avoid  the  expense  of  a  scire 
facias.  (See  Irwin's  Lessee  v.  Dundus,  4  How.  79 ;  and  Doo  v.  Harter,  2  Carter, 
[IniL]  252,  and  tho  cases  cited.) 

But  the  Codo  (Sections  192  and  193  of  the  original  act,  now  Sections  one  and 
two  of  Chap  134,  R.  S.)  prescribes  a  different  practice,  and  it  is  upon  this  that 
the  counsel  for  the  defendants  chiefly  relies.    When  tho  execution  in  controversy 
was  issued,  the  period  was  fixed  at  two  years  from  tho  entry  of  judgment.     It 
is  now  enlarged  to  five.     (Laws  1801,  Chap.  140.)     After  that  period  has  elapsed, 
it  is  provided  that '  an  execution  can  be  issued  only  by  the  leavo  of  the  Court, 
upon  motion,'  etc.     This  language  is  said  to  take  away  all  power,  except  it  be 
acquired  in  the  manner  prescribed,  and  to  render  every  process  issued  in  contra- 
vention of  it  void  for  want  of  jurisdiction.     Wero  wo  to  suppose  tho  legisla- 
ture to  be  speaking  with  reference  to  tho  question  of  power,  then  there  is  n%th- 
ing  in  their  language  inconsistent  with  the  position  of  counsel,  and  we  might 
adopt  his  views.     But  we  are  not  at  liberty  to  act  upon  this  supposition.     Upon 
looking  to  the  previous  state  of  tho  law,  and  to  other  provisions  of  the  act,  we 
nee,  very  clearly,  that  it  was  a  matter  of  practice  with  which  tho  legislature 
were  dealing,  a  question  as  to  the  form  of  proceeding  which  should  thenceforth 
bo  pursued,  and  not  ono  which  necessarily  affected  the  jurisdiction  in  case  tho 
new  practice  was  not  complied  with.     By  Section  331  of  the  original  act  (Sec- 
tion 1,  Chap.  1GO,  R.  S.)  tho  writ  of  wire  facias  is  virtually  abolished.     The 
remedies  heretofore  obtainable  in  that  form  may  bo  obtained  by  civil  action 
under  the  provisions  of  the  Code.     But  by  the  particular  provision  of  Section 
two,  Chap.  134,  above  referred  to,  the  remedy  by  motion  to  revive  a  judgment 
which  has  become   dormant  by  lapse  of  time  is  substituted.     Hence  the  peculiar 
significance  of  the  word  '  only,'  upon  which  the  counsel  insists  so  strongly  to 
phow  a  want  of  jurisdiction.     The  execution  shall  be  issued  only  upon  motion  ; 
otherwise  the  plaintiff  might  resort  to  tho  remedy  by  civil  action.     It  appear?, 
therefore,  that  the  consequences  of  a  departure  from  the  practice  prescribed  by 
statute  are  the  same  as  they  were  at  common  law.     It  is  a  simple  irregular- 
ity, which  the  execution-debtor  may  waive,  and  which  it  seems  he  did  do  in  this 
case."     Tho  view  hero  taken  by  the  "Wisconsin  Court  is  supported  by  the  follow- 
ing opinion  of  tho  New    York  Court  of   Appeals  :   "  There   was  always  a  time 
after  which  a  party  who  had  recovered  a  judgment  was  not  at  liberty  to  sue  out 
execution  without  an  application  to  the  Court.     Formerly,  the  time  waa  a  year 
and  a  day  ;  and  tha  form  of  obtaining  an  award  of  execution,  when  one  had  nut 
been  issued  in  time,  was  by  scire  facias  quare  cxecutionem  non.     Afterward,  it 
was  extended  by  tho  Revised  Statu  tes  to  two  years.      (2  R.  S.  3C3,  Sec.  1.)     l^y 
the  Code  it  was  further  extended,  as  we  havo  seen,  to  five  years,  and  the  mo.le 
of  obtaining  leavo  was  an  application  to  the  Court  on  motion.     Under  the  forim  r 
practice,  it  was  well  settled  that  tho  execution,  if  issued  too  late,  was  not  void. 
(Woodcock  v.  Bonnet,  1  Cow.  711.)     It  was  liable  to  be  set  asido  on  motion, 
but  such  motion,  like  all  others,  must  be  made  promptly  ;  and  if  it  appeared  that 
the  defendant  had  consented  to  the  execution  being  issued,  or  if  there  were  any 
eircumatances  which  in  fairness  and  equity  precluded  him  from  availing  himseli 
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withstanding  the  lapse  of  the  year  and  a  day,  or  other  time 
designated,  is,  unless  actually  satisfied,  still  in  force.  From 
the  lapse  of  time,  the  presumption  may  be  indulged  that  a 
satisfaction  has  taken  place,  or  that  some  reason  exists  for  the 
non-issuance  of  execution.  To  give  the  defendant  an  opportu- 
nity of  showing  cause  against  the  execution,  the  plaintiff  is 
required  to  bring  him  before  the  Court  by  scire  facias  or  by 
motion,  and  thus  give  him  an  occasion  to  show  whether  the 
judgment  has  been  satisfied.  But  as  the  power  to  issue  exe- 
cution still  exists,  its  issuance  without  the  scire  facias  or  mo- 
tion is  merely  the  erroneous  exercise  of  a  conceded  power  ; 
and  must,  like  all  other  errors,  be  corrected  by  some  appropri- 
ate proceeding  ;  and,  if  not  so  corrected,  must  be  respected 
as  fully  as  though  free  from  error.  But  there  are  statutes 
under  which  the  time  to  issue  execution  is  limited  absolutely, 
and  no  provision  is  made  for  revivor,  nor  for  any  means  by 
which  further  execution  can  be  obtained  on  that  judgment. 
Under  such  statutes,  we  infer  that,  at  the  expiration  of  the 
statutory  period,  the  power  to  issue  execution  must  also  expire, 
and  therefore  that  a  subsequent  execution  is  void.1  The  Stat- 
ute of  Limitations  may  have  interposed  a  bar  to  the  judg- 
ment, and  have  destroyed  its  vitality.  If,  in  such  a  case, 
execution  should  issue  without  any  order  of  Court,  we  think, 
with  Mr.  Justice  Breese,  of  the  Supreme  Court  of  Illinois, 
that  ''it  would  be  absurd  to  give  &  fieri  facias  more  vitality 
than  the  judgment  on  which  it  issued."2 

§  30.  Validity  of  executions  on  dormant  judgments, 
as  between  the  parties. — The  authorities  cited  in  the  pre- 
ceding section  show  that  the  purchaser  under  an  execution 
based  upon  a  dormant  judgment  will  be  protected.  It  re- 
mains to  us  to  consider  the  effect  of  such  execution  between 

of  the  irregularity,  the  motion  would  not  prevail.  (Morris  v.  Jones,  2  Barn. 
&  Ores.  232.)  There  is  no  reason  why  the  same  practice  should  not  obtain  under 
the  Code."  (Bank  of  Genesee  v.  Spencer,  18  N.  Y.  154  ;  followed  in  "Winebrener 
v.  Johnson,  7  Abb.  Pr.  N.  S.  205:  Union  Bank  of  Troy  u.  Sargent,  35  How.  Fr. 
87  ;S.  C.  53  Barb.  422.) 

1  White  v.  Clark,  8  Cal.  513  ;  Kerns  v.  Graves,  26  Cal.  156  ;  Bates  v.  James,  3 
Duer,  45  ;  Givens  v.  Campbell,  20  Iowa,  79. 

2  Soammon  v.  Swartwout,  35  111.  344. 
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the  parties.  In  the  case  of  Blanchenay  i\  Bart,  in  the  Court 
of  Queen's  Bench,  the  action  was  for  false  imprisonment. 
The  defendant  justified  the  imprisonment  under  a  ca.  sa., 
issued  in  a  suit  of  Burt  r.  Blanchenay  ;  and  the  replication 
showed  the  ca.  sa.  to  have  been  issued  after  a  year  and  a  day, 
without  any  rcvivor  by  scire  facias  or  otherwise.  The  defend- 
ant was  held  to  be  protected  by  his  writ.1  The  only  redress 
which  the  defendant  has,  when  execution  has  improperly 
issued  on  a  dormant  judgment,  is  by  motion  to  quash  such 
execution.  The  defendant,  if  he  does  not  make  such  motion 
in  a  reasonable  time,  by  his  delay  assents  to  the  irregularity. 
"  The  plaintiff  is  put  to  a  scire  facias,  that  the  defendant  may 
have  an  opportunity  of  showing  that  the  debt  is  paid,  and,  ag 
it  is  intended  for  his  benefit,  he  may  dispense  with  the  writ, 
cither  by  express  agreement,  or  by  conduct  which  amounts 
to  a  waiver,  and  this,  in  fact,  is  frequently  done  when  the 
defendant  is  aware  that  the  debt  is  not  paid  or  otherwise 
satisfied.  When  an  irregularity  has  occurred,  it  is  the  duty 
of  the  opposite  party  to  take  advantage  of  the  defect  at  the 
earliest  opportunity  ;  otherwise,  in  consequence  of  his  own 
laches,  he  will  be  decreed  to  have  waived  every  advantage 
arising  from  it.  It  would  be  unjust  that  the  defendant  should 
lie  by  with  a  knowledge  of  an  error,  and  by  this  means 
delay  his  adversary,  and  expose  him  to  unnecessary  trouble 
and  expense.  Courts  are  desirous,  or  should  be,  of  enforcing 
fair  dealing,  and  preventing  trick  and  chicanery,  which  are 

14  Q.  B.  707 ;  3  G.  &  D.  613  ;  7  Jur.  575  ;  12  L.  J.  Q.  B.  291.  In  this  case, 
Lord  Donham,  C.  J.,  delivered  the  judgment  of  the  Court.  After  having 
shortly  stated  the  pleadings,  and,  in  particular,  the  objection  raised  by  the  re- 
plication, that  the  ca.  sa.  was  absolutely  void,  having  issued  on  a  judgment 
more  than  a  year  old  without  a  sci./y.,his  Lordship  said  :  "  The  plaintiff  argues 
that  it  is  absolutely  void  for  this  fault,  relying  on  tho  language  of  this  Court  in 
Mortimer  v.  Piggolt,  2  Dowl.  P.  C.  G15,  in  which  it  was  so  decided.  That  case, 
however,  did  not  require  the  doctrine  now  called  in  question  ;  and  is  actually  re- 
ported in  4  Adolphus  &  Ellis,  363,  note  (d.)  without  its  being  laid  down.  We 
are  now  required  to  reconsider  it,  and  are  satisfied  that  it  is  in  thatrespoct  errone- 
ous. The  defect  amounts  to  an  irregularity,  of  which  the  opposite  party  might 
take  advantage  by  writ  of  error  ;  or,  on  application  to  the  Court,  the  writ  of  ca. 
sa.  might  be  set  aside;  but  it  is  not  a  mere  nullity."  See  also  Reynolds  <•. 
Corp,  3  Cai.  271  ;  Martin  r.  Ridge,  Barnes,  271 ;  "Woodcock  v.  Bennett,  1  Cow. 
737  ;  Jackson  ?-.  DeLancy,  13  Johns.  55J  ;  Doe  v.  Button,  2  Carter,  312  ;  Boggesa 
c.  Howard,  40  Tex.  153. 
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the  disgrace  of  the  law.  Hence,  the  rule  is,  that  the  party 
must  seize  the  earliest  opportunity  of  suggesting  the  error, 
otherwise  it  is  considered  as  waived."  *  While  we  believe  it 
to  follow,  from  the  latest  and  best  considered  cases,  that  an 
execution  issued  after  a  year  and  a  day  is,  until  set  aside, 
valid  between  the  parties  to  the  writ,  yet  there  are  not  want- 
ing several  American  decisions  maintaining  that  such  writ  is 

O  O 

so  far  a  nullity  that  the  plaintiff  who  sued  it  out  can  neither 
justify  under  it  nor  acquire  title  through  it.2 

§  31.    By  the  issue  or  levy  of   another  writ. — By  the 

common  law,  the  various  remedies  to  enforce  the  collection 
of  judgments  were  regarded  as  cumulative.  The  mere  fact 
that  a  ca.  sa.  had  issued  was  no  bar  to  a  fi.  fa.,  nor  was  the 
issuing  of  the  latter  any  bar  to  the  issuing  of  the  former. 
The  plaintiff  took  out  as  many  writs  of  different  kinds  as  he 
thought  best,  he  being  answerable  for  any  abuse  he  might 
make  of  his  process.3  "  A.  fieri  facias  and  a  capias  ad  satisfaci- 
cndinn  may  issue,  at  the  same  time,  against  the  goods  and 
person  of  a  defendant.  So,  a  party,  having  sued  out  one  writ 
of  execution,  may,  before  it  is  executed,  abandon  that  writ, 
and  sue  out  another  of  a  different  sort ;  or  he  may  have  sev- 
eral writs  of  the  same  sort" running  at  the  same  time,  in  order 

O  * 

to  take  the  defendant,  or  his  goods,  in  different  counties."4 
But  while  executions  of  different  sorts  may  issue  contempo- 
raneously, and  while  the  prior  issue  of  one  is  no  obstacle  to 
issuing  the  other,  it  is  equally  clear  that  they  cannot  be  con- 
temporaneously executed.5  If  one  execution  is  levied  on  the 
defendant's  property,  and  under  another  his  person  is  seized, 
both  cannot  stand.  In  Pennsylvania,  the  plaintiff,  under  such 

1  Bailey  v.  Wagoner,  17  S.  &  R.  327. 

2Waite  v.  Dolby,  8  Humph.  408;  Hoskins  v.  Helm,  4  Litt.  309;  Weaver  v. 
Cryer,  1  Dcv.  Law.  338. 

3  Primrose  v.  Gibsou,  2  D.  &  R.  193 ;  S.  C.  16  E.  C.  L.  78  ;  Pontius  v.  Nesbit, 
40  Penn.  St.  309  ;  Commonwealth  v.  Lelar,  13  Penn  St.  22 ;  Davies  v.  Scott,  2 
Miles,  52 ;  Allison  v.  Rheam,  3  S.  &  R.  142  ;  McNair  v.  Ragland,  2  Dev.  Ch.  42. 

*  Tidd's  Pr.  995  ;  McNair  v.  Ragland,  2  Dev.  Eq.  42  ;  Hammond  v.  Mather, 
2  Cow.  45G ;  Sec.  2843,  Code  of  Ala. 

5  Miller  v.  Parnell,  6  Taunt.  370 ;  2  Marsh.  78 ;  IE.  Com.  L.  G58 ;  Hodgkin- 
eon  v.  Walley,  2  Tyrw.  174  ;  Cutter  v.  Colver,  3  Cow.  30  ;  McGehe  v.  Handley. 
5  How.  Miss.  629. 
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s,  is  allowed  to  elect  which  he  will  abandon.1  If, 
under  the  English  practice,  the  fieri  facias  is  levied  on  any 
property,  though  entirely  insufficient  to  satisfy  the  execution, 
the  ca.  sa.  cannot  be  served  until  after  the  fi.  fa.  is  returned.2 
"Taking  the  defendant  in  execution,  like  a  levy  upon  suffi- 
cient goods,  operates  as  a  suspension  of  the  judgment  for  the 
time  being.  But  if  there  be  two  or  more  defendants,  the 
taking  of  one  of  them  in  execution  does  not  suspend  the 
plaintiff's  right  to  take  the  others."3  Whenever  the  judg- 
ment is  suspended,  the  right  to  sue  out  execution  must  also 
be  suspended.  This  suspension  is  not,  we  think,  so  absolute 
as  to  entirely  destroy  the  power  to  issue  execution.  A  fi.  fa. 
issued  while  the  defendant  is  in  custody  under  a  ca.  sa.,  though 
erroneous,  is  not  void.4  The  taking  out  of  an  elegit  author- 
ized the  seizing  of  a  moiety  of  the  defendant's  lauds,  to  be 
held  until  the  profits  of  such  moiety  should  pay  the  debt. 

1  Young  v.  Taylor,  2  Binn.  218  ;  Grant  v.  Potts,  2  Miles,  164. 

2  Hodgkinson  v.  Walley,  1  Tyr.  174  ;  2  C.  &  J.  86  ;  1  D.  P.  C.  298. 

3  Freeman  on  Judgments,  Sec.  477,  citing  Fassett  v.  Tallmadge,  15  Abb.  Pr. 
205  ;  Bank  of  Beloit  v.  Beale,  7  Bosw.  611  ;  Penn  v.  Remsen,  24  How.  Pr.  503. 
See  also  Sharpe  v.  Speckenagle,  3  S.  &  R.  465  ;  Bowrell  v.  Zigler,  10  Ohio,  306  ; 
Ilockhill  v.  Hanna,  15  How.  U.  S.  IDG  ;  Rogers  v.  Marshall,  4  Leigh,  432. 

4  Tayloe  v.  Thompson,  5  Pet.  369  ;  Jeanes  v.  Wilkins,  1  Yes.  Sen.  195.     In  the 
case  last  cited,  Lord  Chancellor  Hardwicke  said  :  "To  avoid  the  sale  and  title  of 
the  defendant,  it  must  be  proved  that  the  ft.  fa.  was  void,  and  conveyed  no  au- 
thority to  the  sheriff,  for  it  might  ba  irregular  ;  and  yet,  if  sufficient  to  indem- 
nify the  sheriff  so  that  he  might  justify  in  an  action  of  trespass,  he  might  convey 
a  good  title,  notwithstanding  the  writ  might  be  afterward  sst  aside.     It  is  said 
that,  by  law,  during  the  existence  of  the  capias  and  the  person  in  custody,  a^. 
fa.  ought  not  to  be  taken  out,  and  certainly  it  ought  not  ;  although,  if  the  de- 
fendant dies,  the  plaintiff  may  have  a  new  execution,  as  upon  the  Statute  21  J. 
I;  yet  while  that  continues,  resort  cannot  bo  to  any  other   execution  ;    and  the 
Court,  without  putting  the  party  to  his  audita  qnerela,  would  (as  I  apprehend) 
Bet  it  aside  on  motion.     But  yet  that  Ji.  fa.  was  not  void,  and  tho  sheriff  might 
justify  taking  this  leasehold  by  that  writ  ;  and  so  may  the  purchaser,  under  the 
sheriff,  who  gains  a  title  ;  otherwise  it  would  bo  very  hard,  if  it  should  bo   at 
the  peril  of  purchaser  under  a  Ji..  fa.,  whether  the  proceedings  were  regular  or 
not  ;  and  the  law  is  the   same,  although  the  fi.  fa.  issued  in  a  different   county 
from  that  wherein  tho  body  was  taken  into  custody.  '  '     But  these  views  have  been 
repudiated  in  tho  case  of  Kennedy  v.  Duncklee,  1  Gray,  70,  where  it  is  held  that  a 
fi.  fa.,  issued  while  defendant  is  in  custody,  is,  in  legal  effect,  issued  on  a  satis- 
fied judgment  ;  and  that  no  title  can  bo  divested  thereby,  whether  the  purchaser 
has  notice  or  not.     This  last  case  is  but  a  re-affinnanco  of  the  doctrines  of  the 
prior  case  of  King  v.  Goodwin,  16  Mass.  63. 
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The  law  presumed  that  this  payment  would,  in  time,  be  ac- 
complished, and  therefore  regarded  the  extending  of  any 
lands  under  an  elegit,  however  trivial  their  value,  as  a  satis- 
faction of  the  judgment,  and  therefore  as  a  bar  to  the  right 
to  take  out  any  further  execution.  It  was,  at  an  early  day, 
sometimes  contended  that  the  mere  suing  out  of  an  elegit 
precluded  the  plaintiff  from  afterward  having  any  other  writ. 
But  it  was  afterward  well  settled  that  when,  "  under  this  writ, 
execution  can  only  be  had  of  goods,  because  there  are  no 
lands,  and  such  goods  are  insufficient  to  satisfy  the  debt  (nihil) 
being  returned  as  to  the  lands  ;  a  ca.  sa.,  or  other  writ,  may 
then  be  had  after  the  elegit,  for  such  elegit  is,  in  this  case,  no 
more  in  effect  than  a  fieri  facias."  1 

§  32.  Stay  of  execution. — After  the  commencement, 
and  before  the  termination,  of  the  period  provided  by  law  for 
the  issuing  of  execution,  the  plaintiff  may  be  prevented  from 
immediately  reaping  the  fruits  of  his  judgment,  by  a  stay  of 
execution.  This  stay  may  either  be  granted  by  order  of  the 
Court,  or  may  be  created  by  compliance  with  the  provisions 
of  some  statute  under  which  the  plaintiff  is  allowed  to  prose- 
cute proceedings  for  the  reversal  of  the  judgment,  or  by  which 
he  may  temporarily  arrest  its  enforcement  by  giving  adequate 
security  for  its  final  payment.  Each  Court  has  such  general 
control  of  its  process  as  enables  it  to  act  for  the  prevention  of 
all  abuse  thereof.2  Hence  it  may,  to  prevent  the  annoyance 
which  might  be  occasioned  by  the  attempted  execution  of  a 
void  judgment,  either  stay  or  arrest  the  process  ;3  and  may, 
where  it  is  clear  that  the  judgment  ought  not  to  be  further  en- 
forced, order  a  perpetual  stay  of  execution.4  When  an  appel- 

1  Bingham  on  Judgments  and  Executions,  176 ;  Foster  v.  Jackson,  Hob.  58  ; 
Crawley  v.  Lidgeat,    Cro.  Jac.  338  ;  Lancaster  v.  Fideler,  2  Ld.  Raym.  1451 ; 
Knowles  v.  Palmer,  Cro.  Eliz.  160 ;  Beacon  v.  Peck,  1  Str.  226. 

2  Robinson  v.  Yon,  8  Fla.  350 ;  Sawin  v.  Mt.  Vernon  Bank,  2  R.  I.  332 ;  Rob- 
inson  v.  Chesseldine,  4  Scam.  332. 

3  Sanchez  v.  Carriaga,  31  Cal.  170:  Ketchum  v.  Crippen,  37  Cal.  223;  Mur- 
docku.  DoVries,  37  Cal.  527 ;  Logan  v.  Hillegass,  1G  Cal.  200. 

^Keeler  v.  King,  1  Barb.  390;  Rutland  v.  Pippin,  7  Ala.  469;  Lansing  v. 
Orcott,  16  Johns.  4 ;  Welch  v.  Tittsworth,  22  How.  Pr.  475  ;  Baker  v.  Taylor, 
1  Cow.  165 ;  Palmer  v.  Hutchins,  1  Cow.  42  ;  Davis  v.  Tiffany,  1  Hill,  643 ; 
Harrison  v.  Soles,  6  Penn.  St.  393 ;  Marsh  v.  Haywood,  6  Humph.  210  ;  Smith 
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late  Court  has  affirmed  a  judgment  and  remitted  the  case  to  the 
subordinate  Court,  the  latter  has  no  right  to  stay  execution.1 
The  power  of  Courts  to  temporarily  stay  the  issuing  of  exe- 
cution is  exercised  in  an  almost  infinite  variety  of  circum- 
stances, in  order  that  the  ends  of  justice  may  be  accomplished. 
In  some  of  the  States,  stay  laws  are  in  force,  under  which  de- 
fendants, on  giving  security,  may  delay  the  issuing  of  execu- 
tion. These  laws,  and  the  proceedings  necessary  to  secure 
the  benefits  thereof,  are  so  purely  the  result  of  diverse  local 
legislation  that  we  shall  not  undertake  to  treat  of  them  in  this 

O 

work.  A  party  moving  for  a-new  trial,  or  prosecuting  an  ap- 
peal from  a  judgment,  ordinarily  finds  it  necessary  to  obtain  a 
stay  of  execution.  Neither  of  these  proceedings  results  in 
such  stay,2  until  the  undertaking  or  other  security  required  by 
statute  has  been,  given;3  but  in  New  York  it  seems  a  stay  may 
be  granted  without  security,  when  it  appears  that  appellant  is 
amply  able  to  respond  to  any  judgment  that  may  be  given.4 
At  common  law  no  undertaking  nor  other  security  was  re- 
quired. A  writ  of  error5  or  a  ccrtiorarif  from  the  time  of  its 
allowance,  operated  as  a  supersedeas,  and  avoided  all  proceed- 
ings thereafter  taken,  though  consummated  before  any  notice 
was  given  of  the  allowance  of  the  writ.  At  the  present  time 
the  rule  is  otherwise,  both  in  England7  and  in  the  United 
States.8  No  order  will  be  made  staying  execution  until  secu- 

v.  Page,  15  Johns.  3D5 ;  Monroe  v.  Upton,  50  N.  Y.  593  ;  Cornell  v.  Dakin,  38  N. 
Y.  253 ;  7  Trans.  App.  32. 

1  Marysvillo  u.  Buchanan,  3  Gal.  212 ;  Dibrell  v.  Eastland,  3  Ycrg.  507. 

2  Castro  v.  lilies,  22  Tex.  479;  Tucker  v.  State,   11  M<1.  32-2;    Branigan    v. 
Eos?,  3  Gilm.  123  ;  Johnston  v.  Goldsboro,  3  Gilm.  499 ;  People  u.   Loucks,  23 
Cal.  G3. 

8 Fulton  v.  Hanna,  40  Cal.  278  ;  Ela  v.  Welch,  9  Wis.  35. 

4Folhamus  v.  Moser,  7  Robt.  443. 

5Cleghorn  v.  Desanges,  Gow.  GG ;  Jacques  u.  Nixon,  1  T.  R.  279  ;  Caproii  u. 
Archer,  1  Burr,  340  ;  Perkins  v.  "Wollastin,  Salk.  322  ;  Thorpe  v.  Beer,  2  B.  & 
Aid.  373  ;  Hawkins  v.  Jones,  5  Taunt.  204. 

6  Gardiner  v.  Murray,  4  Ycates,  5GO  ;  Kiugslaml  v.  Gould,  1  Halst.  1G1 ;  Muira 
v.  Sparks,  2  South,  513  ;  Case  v.  Shepherd,  2  Johns.  Ca.  27  ;  Mayor  of  Macon  v. 
Shaw,  11  Gco.  1G2. 

7  Bickncll  v.  Longstaff,  G  T.  R.  455  ;  Attcnbury  v.  Smith,  2  D.  &  R.  85  ;  Smith 
r.  Howard,  2  D.  &  R.  -c 3  ;  Abraham  v.  Pugh,  5  B.  &  Aid.  903  ;  Smith  v.  Shep- 
herd, 5  T.  R.  9. 

8  Stockton  v.  Bishop,  2  How.  U.  S.  74 ;  Pratt  v.  Stage  Co.  2G  Iowa,  241 ;  Jack- 


47  ISSUING   THE   OR.  -5INAL   EXECUTION.  §  33 

rity  has  been  given  to  indemnify  the  party  whose  writ  is  thus 
suspended,  for  the  injury  which  may  be  occasioned  thereby. 
The  supersedeas  arising  from  the  allowance  of  a  writ  of  error 
or  of  a  certiorari  may  operate  to  prevent  the  issue  of  an  exe- 
cution, or  to  prevent  its  service  when  it  has  already  been 
issued.  At  common  law,  however,  the  supersedeas  on  a  writ 
of  error  or  of  certiorari  did  not  abate  a  writ  which  had  already 
been  partly  executed.  Hence,  where  a  levy  had  already  been 
made,  it  was  the  duty  of  the  officer  to  proceed  to  sell  the 
property.1  In  the  United  States,  this  rule  of  the  common 
law  has  been  very  generally  supplanted  by  statutory  provi- 
sions, by  virtue  of  which  a  sufficient  undertaking  on  appeal, 
while  it  does  not  usually  destroy  existing  levies  or  liens,  sus- 
pends all  farther  proceedings  until  the  final  disposition  of  the 
appeal.3  In  order  to  obtain  a  stay  of  execution,  the  proceed- 
ings prescribed  by  statute  must  be  strictly  pursued.3  A  stay 
in  favor  of  one  of  the  defendants  does  not  suspend  the  right 
to  issue  execution  against  the  others.4  A  motion  to  vacate  a 
judgment,  or  to  quash  an  execution,  does  not  stay  proceedings.5 
Where  a  stay  is  desired,  pending  the  hearing  of  the  motion, 
an  order  of  the  Court  to  that  effect  should  be  obtained.  A 
supersedeas  should  be  granted  by  the  Court  having  at  the  timo 
the  custody  of  the  record.6 

§  33.  Execution  issued  pending  a  stay. — An  execution 
issued  pending  a  stay  thereof  granted  by  the  Court  or  by  a 

eon  v.  Schaiiber,  7  Cow.  417 ;  Bonnell  v.  Neely,  43  HI.  288 ;  Jones  v.  M.  &  A. 
R.  R  Co.  5  How.  Miss.  407. 

1  Charter  v.  Peeter,  Cro.  E.  597  ;  Meriton  v.  Stevens,  Willis,  271 ;  Blanchard  v. 
Myers,  9  Johns.  G5  ;  Kinnie  v.  Whitford,  17  Johns.  34 ;    Patchin  v.  The  Mayor, 
13  Wend.  G64;  Payfer  v.  Bissell,  3  Hill,  239;  Mayor  of  Macon   v.  Shaw,  14 
Geo.  1G2. 

2  Dclafielcl  v.  Sandford,  3  Cow.  473 ;  North  Western   Co.  v.  Landes,  G  Minn. 
564.     In  Alabama,  the  proceeding  for  a  supersedeas  is  by  petition.     (Shearer  f. 
Boyd,  10  Ala.  281 ;  Spence  v.  Walker,  7  Ala.  5G8  ;  Powell  v.  Washington,  15  Ala. 
803.) 

SErio  City  Bank  v.  Compton,  27  Penn.  St.  195;  The  Roanoake,  3  Blatchf. 
390 ;  Penn.  R  R  Co.  v.  Commonwealth,  39  Penn.  St.  403. 

*Shoetz  v.  Hnber,  31  Leg.  Tnt.  2J  ,  G  Leg.  Gaz.  68. 

6  Spang  v.  Commonwealth,  and  Commonwealth  v.  Freedley,  12  Penn.  St.  358  ; 
Bryan  v.  Berry,  8  Cal.  130. 

6 Payne  v.  Thompson,  48  Ala.  535. 
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statute  is,  of  course,  irregular,  and  may  be  quashed  on  motion. 
But  it  may  happen  that  for  want  of  such  motion  the  execution 
is  never  arrested,  and  property  is  seized  and  sold  thereunder. 
In  such  case,  as  in  all  other  cases  of  irregular  execution,  the 
authorities  are  conflicting,  some  asserting  that  the  writ,  having 

O '  O  '  O 

erroneously  issued,  remains  in  force  till  the  error  is  corrected,1 
and  others  maintaining  that  the  Court,  for  the  time  being, 
having  no  power  to  issue  the  execution,  the  writ  is  void.2  In 
New  York,  the  stay  of  execution  resulting  from  an  appeal 
bond  does  not  terminate  when  the  judgment  of  the  appellate 
Court  is  orally  pronounced  and  entered  on  the  minutes.  To 
supersede  the  stay  there  must  be  a  formal  judgment  entered 
by  the  clerk.  An  execution  issued  before  the  entry  of  this 
formal  judgment,  though  irregular,  will  not  be  vacated  except 
upon  prompt  application,  and,  if  not  vacated,  will  be  treated 
as  valid.3 

§  34.  The  constitutionality  of  stay  laws. — It  is  well 
known  that  a  distinction  has  been  made,  by  judges  and  by 
writers  upon  constitutional  law,  between  laws  impairing  the 
obligation  of  contracts  and»laws  regulating  the  remedies  by 
which  those  contracts  may  be  enforced.  By  this  distinction 
the  former  laws  have  been  avoided  and  the  latter  upheld. 
There  is  so  intimate  a  connection  between  a  right  and  the 
means  by  which  it  may  be  enfor.ced,  that  the  justness  of  this 
distinction  may  well  be  doubted  ;  for  substantially  we  destroy 
aright  when  we  destroy  the  legal  methods  of  enforcing  it,  and 
we  abridge  or  enlarge  the  right  when  we  abridge  or  enlarge 
those  methods.  The  right  to  judgment  ought  necessarily  to 
be  inseparable  from  the  right  to  speedy  execution  ;  and  hence 
all  laws  professing  to  postpone  or  suspend  the  right  to  execu- 
tion, whether  in  regard  to  pre-existing  judgments,  or  in  re- 
gard to  judgments  on  pre-existing  contracts,  ought  not  to  be 
enforced  when  their  manifest  tendency  is  to  diminish  the 

1  Swigart  v.  Hurber,  4  Scam.  3G4 ;  Sheetz  u.  Huber,  6  Leg.  Gaz.  G8 ;  31  Leg. 
Int.  28. 

2Milliken  v.  Brown,  10  S.  &  R.  188. 

SBowman  v.  Tallman,  23  How.  Pr.  483  ;  3  Eobt.  633  ;  2  Robt.  632  ;  Lentilhon 
v.  Mayor,  1  Code  R.  N.  S.  111. 
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plaintiff's  opportunities  for  reaping  the  fruits  of  his  judgment. 
It  is,  however,  quite  certain  that  some  alteration  may  be 
made  in  the  laws  allowing  execution,  by  which  the  time  for 
their  issue  may  be  somewhat  postponed,  and  the  chances  of 
the  plaintiff's  obtaining  satisfaction  somewhat  diminished. 
!STo  sufficiently  exact  test  can  be  made  by  which  to  determine 
precisely  what  laws  are  prohibited  and  what  upheld.  The 
most  that  can  be  said  is  that  no  change  in  the  remedy  will 
be  enforced  where  it  amounts  to  a  substantial  denial  of  the 
right.  "  It  is  difficult,  perhaps,  to  draw  a  line  that  would  be 
applicable  in  all  cases  between  legitimate  alterations  of  the 
remedy,  and  provisions  which,  in  the  form  of  remedy,  impair 
the  right.  But  it  is  manifest  that  the  obligation  of  the  con- 
tract, and  the  rights  of  a  party  under  it,  may,  in  effect,  be 
destroyed  by  denying  a  remedy  altogether  ;  or  may  be  seri- 
ously impaired  by  burdening  the  proceedings  with  new  con- 
ditions and  restrictions,  so  as  to  make  the  remedy  hardly 
worth  pursuing.  And  no  one,  we  presume,  would  say  that 
there  is  any  substantial  difference  between  a  retrospective 
law  declaring  a  particular  coL',ract  or  class  of  contracts  to  be 
abrogated  and  void,  and  one  which  took  away  all  remedy  to 
enforce  them,  or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  pursue  it."1  Laws  regulating 
judgments  and  judgment  liens,  together  with  the  time  and 
manner  of  their  enforcement  by  execution,  are  said  to  affect 
the  remedy  merely,3  and  are  therefore  sometimes  given  a 
retrospective  operation.  This,  however,  is  true  only  of  those 
statutory  changes  in  which  the  prime  object  does  not  appear 
to  be  to  delay  the  judgment-creditor,  or  to  compel  him  to 
accept  an  inadequate  satisfaction  of  his  debt.  In  times  of 
great  financial  embarrassment,  the  legislatures  of  several  of 
the  States  have  attempted  to  protect  judgment  and  other 
debtors  from  a  sacrifice  of  their  property  at  forced  sale,  and 
have  enacted  laws,  some  of  which  provided  that  no  execution 
should  be  issued  nor  enforced  within  certain  periods  ;  and 
others  provided  that  such  execution  could  issue  only  when 

1  Bronson  v.  Elnzie,  1  How.  U.  S.  317. 

2  Bank  of  U.  S.  v.  Long-worth,  1  McLean,  35. 

F.  Ex.— 4. 
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plaintiff  was  willing  to  accept  payment  in  bank-notes, 
or  other  depreciated  currency.  These  statutes,  though 
prompted  by  motives  of  the  most  humane  character,  aud  per- 
haps even  sustainable  on  grounds  of  public  policy,  are  liable 
to  the  most  unanswerable  constitutional  objections.  They 
either,  for  months  or  years,  take  from  the  creditor  all  remedy, 
or  coerce  him  into  accepting  something  different  from  and 
less  valuable  than  that  contemplated  by  his  original  contract. 
They  have  therefore  been  almost  uniformly  declared  to  pos- 
sess no  validity,  on  the  ground  that  in  their  operation  they 
must  necessarily  impair  the  obligation  of  contracts.1  Nor  can 

1  Dormire  v.  Cogly,  8  Blackf.  177  ;  Strong  v.  Daniel,  5  Ind.  348  ;  Gentry  v. 
Baily,  1  Mo.  1G4 ;  Brown  v.  "Ward,  1  Mo.  209  ;  Bumgardner  v.  Circuit  Court,  4 
Mo.  50 ;  Lapsley  v.  Brashears,  4  Litt.  47 ;  Hudspeth  v.  Davis,  41  Ala.  389  ; 
Pool  v.  Young,  7  Monr.  588  ;  Miller  v.  Gibson,  G3  N.  C.  G35 ;  Ex  parto  Pollard 
and  "Woods,  40  Ala.  77  ;  Stevens  v.  Andrews,  31  Mo.  205  ;  Jacobs  v.  Smallwood, 
G3N.  C.  112;  Taylor  v.  Stearns,  18  Gratt.  244;  Garlington  r.  Priest,  13  Fla. 
559 ;  Crittenden  v.  Jones,  1  Car.  Law  Repos.  385  ;  State  v.  Carew,  13  Rich. 
506 ;  Jones  v.  McMahan,  30  Tex.  720  ;  CofFman  v.  Bank  of  Kentucky,  40  Miss. 
30  ;  Grayson  v.  Lilly,  7  Monr.  10  ;  Stephenson  v.  Barnett,  7  Monr.  50.  "Does 
an  act  to  suspend  execution  impair  "  Cation  of  contracts  made  before  it  ? 

What  the  obligation  of  a  contract  is, ay  bo  discerned  by  considering  what  it  is 

that  makes  the  obligation.  The  contract  alone  has  not  any  legal  obligation,  and 
why  ?  Because  there  is  no  law  to  enforco  it.  The  contract  is  mad  a  by  the 
parties,  and  if  sanctioned  by  law,  it  promises  to  enforce  performance  should  the 
party  decline  performance  himself.  The  law  is  the  source  of  the  obligation,  and 
the  extent  of  the  obligation  is  defined  by  the  law  in  use  at  the  time  the  contract 
is  made.  If  this  law  direct  a  specific  execution,  and  a  subsequent  act  declare 
that  there  shall  not  be  a  specific  execution,  tho  obligation  of  the  contract  is 
lessened  and  impaired.  If  the  law  in  being  at  the  date  of  the  contract  give  an 
equivalent  in  money,  and  a  subsequent  law  say  tho  equivalent  should  not  bo  in 
money,  such  act  would  impair  tho  obligation  of  tho  contract.  If  tho  law  in  being 
at  the  date  of  the  contract  give  immediate  execution  on  tho  rendition  of  tho 
judgment,  a  subsequent  act,  declaring  that  tho  execution  should  not  issue  for 
two  years,  would  lessen  or  impair  the  contract  equally  as  rrmch  in  principle  as  if 
it  suspended  execution  forever  ;  in  which  latter  case,  tho  legal  obligation  of  tha 
contract  would  bo  wholly  extinguished.  Tho  legislature  may  alter  remedies  ; 
but  they  must  not,  so  far  as  regards  antecedent  contracts,  bo  rendered  loss  effi- 
cacious or  more  dilatory  than  those  ordained  by  the  law  in  being  when  the  con- 
tract was  made,  if  such  alteration  be  the  direct  and  special  object  of  the  legisla- 
ture, apparent  in  an  act  made  for  tho  purpose.  Though  possibly,  if  such 
alteration  wero  tho  consequence  of  a  general  law,  and  merely  incidental  to  it, 
whic:h  law  had  not  tho  alteration  for  its  object,  it  might  not  bj  subject  to  the  im- 
putation of  constitutional  repugnance.  The  legislature  may  regulate  contracts 
of  all  sorts,  but  the  regulation  must  bo  before,  not  after,  tho  time  when  tho  con- 
tracts are  made."  (Towiisend  r.  Townsend,  1  Peck.  13.)  In  treating  a  similar 
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one  creditor  be  compelled  to  stay  execution  because  others 
are  willing  to  do  so.  Hence,  an  act  authorizing  a  Court  to 
staj  execution  upon  the  written  assent  of  more  than  two- 
thirds  of  the  defendant's  creditors  is  unconstitutional.1  Dur- 
ing the  late  civil  war,  statutes  were  enacted  in  several  States 
for  the  purpose  of  staying  execution  against  volunteers  in 
the  service  of  the  United  States.  As  the  tendency  of  these 
statutes  was  to  encourage  enlistments,  and  thereby  to  aid  in 
the  preservation  of  the  Federal  Government,  it  was  perfectly 
natural  that  the  Courts  should  seek,  if  possible,  to  sustain 
them.  These  statutes  were  generally  upheld,2  except  where 
they  were  held  to  authorize  an  indefinite  stay  of  execution,3 
or  where  the  defendants  had  agreed  to  waive  the  right  to  such 
stay.4  There  can  be  no  doubt  of  the  validity  of  stay  lawa 
when  applied  to  proceedings  upon  contracts  made  after  their 
passage.  In  such  cases,  the  stay  law  does  not  impair  the 
obligation  of  the  contract ;  but  is  rather  to  be  regarded  as 
part  of  the  considerations  and  conditions  upon  which  the 
contract  was  made,  and  as  becoming  a  part  of  the  contract 
itself.5 

question,  in  Blair  v.  "Williams,  4  Litt.  46,  the  Court  of  Appeals  in  Kentucky 
said  :  "Does,  then,  the  act  of  assembly  in  question  impair  that  obligation  ?  By 
the  law  as  it  stood  at  the  date  of  tho  contract,  the  defendants  wero  allowed  to 
replcvy  tho  debt  but  for  three  months  only,  and  tho  money,  if  not  then  paid,  was 
required  to  bo  made  of  their  estate,  "without  further  delay  ;  but,  by  the  act  in 
question,  they  are  allowed  to  replevy  tho  debt  for  two  years,  or  enter  into  a  re- 
cognizance for  tho  payment  of  the  money  within  that  time.  And  surely  it 
cannot  require  argument  to  prove  that  the  latter  ant  impairs  the  obligation  im- 
posed by  tho  former  law.  Indeed,  the  avowed  object  of  the  act  in  question  was 
to  relieve  the  debtor  from  the  obligation  he  was  under,  to  pay  his  debt  in  the 
time  prescribed  by  the  former  law,  and  give  him  further  time  of  payment ;  and, 
according  to  any  sense  of  the  word,  tho  act  in  question  must  impair  tho  obliga- 
tion imposed  by  tho  former  law,  and  is,  therefore,  unconstitutional  and  void,  as 
it  relates  to  the  contract  between  tho  parties  in  this  case,  as  well  as  to  all  con- 
tracts made  previous  to  tho  passage  of  the  act." 

1  Bunn  v.  Gorgas,  41  Penn.  St.  441. 

2McCormick  v.  Eusch,  15  Iowa,  127  ;  Breitenbach  v.  Bush,  44  Penn.  St.  313  ; 
Coxe's  Exr.  v.  Martin,  44  Penn.  St.  322. 

3  Hasbrouok  v.  Shipman,  1G  Wis.  296  ;  Clark  v.  Martin,  3  Grant's  Cases,  393  ; 
8.  C.  49  Penn.  St.  299. 

4Billmeyer  v.  Evans,  40  Penn.  St.  324  ;  Lewis  v.  Lewis,  47  Penii.  St.  127. 

6  Barry  r.  Isemau,  14  Rich.  129  ;  "Wardlaw  r.  Buzzard,  15  Rich.  158  ;  Burns  u. 
Crawford,  31  Mo.  333  ;  Donnellu.  Stephens,  35  Mo.  441. 
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§  35.  Death  of  sole  plaintiff  or  defendant. — The  time 
within  which  execution  may  ordinarily  be  sued  out  may  be  af- 
fected by  the  death  either  of  a  sole  plaintiff  or  of  a  sole  defend- 
ant. Upon  the  happening  of  either  of  these  events,  the  right  to 
issue  process  is  suspended,  and  so  remains  until  the  judgment 
can  be  revived  by  scire  facias,  or  until  the  proper  representa- 
tives of  the  deceased  can,  in  some  appropriate  manner,  be 
brought  before  the  Court,  and  made  parties  to  the  record.1 
But  it  must  be  remembered  that,  under  the  English  practice, 
the  teste  of  the  execution  and  the  actual  date  of  its  issuing 

O 

were  often  different.  Upon  the  entry  of  judgment  in  any 
part  of  the  term,  or  during  vacation,  an  execution  could  issue 
tested  the  first  day  of  the  term.  The  execution  was  treated 
as  if  actually  issued  on  the  day  of  its  teste  ;  and  the  death  of 
the  plaintiff'  or  defendant,  subsequently  to  the  teste,  had  110 
other  effect  beyond  what  it  would  have  had  if  occurring  sub- 
sequently to  the  actual  issuing  of  the  writ.2  "When  the  term 
at  which  judgment  was  entered  had  entirely  passed,  the  right 
to  teste  executions  as  of  that  term  ended.  Hence,  if  de- 
fendant died  subsequently  to  the  lapse  of  the  term,  or  if  dy- 
ing during  the  term,  no  execution  was  sued  out  against  him 
until  the  succeeding  term,  a  revivor  of  the  judgment  by 
scire  facias  became  necessary  to  entitle  plaintiff"  to  sue  out  exe- 
cution.3 If,  however,  the  teste  of  the  writ,  where  it  is  issued 
under  the  English  practice,  or  the  actual  date  of  its  issue  where 
the  fiction  of  the  English  law  is  not  enforced,  be  subsequent  to 
the  death  of  a  sole  plaintiff',  in  whose  name  it  issues,  then  there 
can  be  no  doubt  that  the  writ  is  irregular.  By  the  common 

1  Hubert  v.  Williams,  Walk.  175 ;  Wilson  v.  Kirkland,  Walk.  155  ;  Davis  v. 
Helm,  3  S.  &  M.  17;  McMahon  v.  Glasscock,  5  Tcrg.  304;  Miller  v.  Doan,  19 
Mo.  G50  ;  Swearingen  v.  Ebcrius,  7  Mo.  421. 

2  Cleve  v.  Veer,  Cro.  Car.  459 ;  Bragner  v.  Langmead,  7  T.  R.  20,  explaining 
und  modifying  Heapy  u.  Parris,  6  T.  R.  368 ;  Collingsworth  v.  Horn,  4  Stew.  &  P. 
240  ;  Center  i>.  Belliughurst,  1  Cow.  34 ;  Fox  v.  Lamar,  2  Brev.  417  ;  Robinson 
v.  Tongue,  3  P.  Wms.  398  ;  Preston  v.  Surgoine,  Peck,  81 ;  Battle  v.  Bering,  7 
Yerg.   531;  Waghorne  ^.Langmead,  1  Bos.  &  P.  571;  Nichols  v.  Chapman,  9 
Wend.  452 ;  Hay  v.  Fowler,  1  How.  Pr.  127  ;  Black  v.  Planters'  Bank,  4  Humph. 
367  ;  Day  v.  Rice,  19  Wend.  644 ;  Den  v.  Hillman,  2  Halst.  180  ;  Davis  v.  Helm, 
3  S.  &  M.  34. 

3  Cooper  v.  May,  1  Harring.  18. 
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law,  however,  the  Court  still  has  power  to  award  execution 
upon  the  revival  of  the  judgment  by  scire  facias.  The  power 
of  the  Court  seems  to  be  as  ample,  and  to  be  properly  in- 
voked in  the  same  manner,  as  when  judgment  becomes  dor- 
mant for  want  of  execution  within  a  year  and  a  day.  If  an 
execution  issued  without  scire  facias  is  not  void  in  the  latter 
case,  it  ought,  upon  principles  equally  applicable  to  both,  to 
be  upheld  in  the  former  case.  This  view  has  been  accepted 
by  some  judicial  tribunals,  and  has  led  to  the  declaration  that 
an  execution  in  the  name  of  a  deceased  plaintiff,  though 
voidable,  is  not  void.1  But,  on  the  other  hand,  it  has  been 
maintained  that,  by  the  death  of  the  plaintiff,  the  judgment 
also  dies,  subject,  however,  to  resurrection  by  scire  facias, 
and  that,  until  so  resurrected,  "its  life  is  suspended,  and 
the  authority  which  it  gave  to  issue  execution  for  the 
time  being  withdrawn,  and  the  judgment  stands  as  if  it  never 
had  been  rendered."2  In  Wisconsin,  by  statute,  execution 
after  the  death  of  plaintiff  may  issue  in  the  same  manner  and 
with  the  same  effect  as  though  he  were  still  living  ; 3  and  in 
some  other  States  the  death  of  a  sole  plaintiff  does  not  render 
a,  scire  facias  necessary.4  The  issuing  of  executions  against 

1  Day  v.  Sharp,  4  Whart.  341 ;  Hughes  v.  Wilkinson,  37  Miss.  491 ;  Darling- 
ton v.  Speakman,  9  Watts  &  S.  182 ;  Wilson  v.  Campbell,  33  Ala.  249. 

2  Stewart  v.  Nuckolls,  15  Ala.  231 ;  Graham  v.  Chandler,  15  Ala.  345;  Brown 
v.  Parker,  15  HI.  309  ;  Pickett  v.  Hartsock,  15  111.  279  ;  Laffin  v.  Herrington,  16 
IU.  302. 

3  Holmes  v.  Mclndoe,  20  Wis.  667. 

4  In  Kentucky,  as  soon  as  an  administrator  or  executor  of  deceased  plaintiff  is 
appointed,    the  clerk   may   issue   execution,  making   indorsement  showing  the 
change  in  the  parties.     (Morgan  u.  Winn,  17  B.  Monr.  244;  Venableu.  Smith,  1 
Duval,  195.)     In  New  York,  "prior  to  1866,  if  a  plaintiff  died  afbcr  judgment 
in  his  favor  and  before  execution  issued,  no  execution  issued  upon  the  applicatiun 
of  his  personal  representatives,  and  the  remedy  was  not  by  execution,  but  by  an 
action  in  the  nature  of  scire  facias,  under  Section  428  of  the  Code.    (See  Ireland 
v.  Litchfield,  22  How.  Pr.  178 ;  S.  C.  8  Bosw.  634  ;  Jay  u.  Martin,  2  Duer,  654 ; 
Wheeler  v.  Dakin,  12  How.  Pr.  537  ;  Bellinger  v.  Ford,  21  Barb.  311 ;  Thurston 
u.  King.  1  Abb.  Pr.  126;  Nims  v.  Sabine,  44  How.  Pr.  252.)     But   since   the 
amendment  of  Section  283  of  the  Code  in  1866,  the  personal  representatives  of  a 
deceased  judgment-creditor  have  all  the  rights  and  remedies  by  execution  which 
the  creditor  had  whilo  living."     (4  Wait's  Pr.  7  F.)     (Sec   also   Section  2834 
Code  of  Ala. ;  Kurd's  111.  Dig.  626,  Sec.  37  ;  Sec.  3130,  Iowa  Code  ;  Wagner's  St. 
»f  Mo.  791 ;    Gaston  v.  White,  46   Mo.  486  ;   Fowler  i\  Burdett,  20  Tex.  34; 
Thompson  r.  Ross,  26   Miss.    198 ;  Landes  v.  Perkins,  12   Mo.  238  ;  Rooks  v. 
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sole  defendants,  bearing  date  after  their  death,  has  also  given 
rise  to  diverse  decisions  ;  but  upon  this  point  the  authorities 
arc  much  more  unevenly  divided  than  upon  that  arising  where 
execution  has  issued  after  the  death  of  a  sole  plaintiff.  Some 
of  the  authorities  deny  that  the  death  of  the  defendant  is  an 
extinguishment  of  the  power  to  issue  execution  ;  and  affirm 
that  a  writ  thereafter  issued,  without  revivor  of  the  judgment, 
though  voidable,  is  not  void.1  These  authorities,  while  sus- 
tainable on  principle,  are  borne  down  by  the  weight  of  oppos- 
ing authority.2 

§  36.  Issue  after  death  of  one  of  several  plaintiffs  or 
defendants. — We  will  next  consider  the  effect  of  the  death 
of  one  of  several  defendants,  or  of  one  of  several  plaintiffs, 
after  judgment,  and  before  the  date  at  which  the  execution  is 
issued  or  tested.  "Where  counsel  insisted  that  "where  there 
are  two  or  more  judgment-creditors,  and  before  execution 
issues  one  of  them  dies,  the  survivors  are  put  to  their  scire 
facias  before  they  can  have  execution  upon  their  judgment," 
the  Court  replied  that  "no  authority  has  been  produced  in 
support  of  this  principle,  but,  on  the  contrary,  the  course  of 
the  books  shows  that  the  proper  mode  of  proceeding  in  such 
case  would  be  to  take  out  the  execution  conformed  to  the 
judgment,  in  the  name  of  all  the  creditors,  without  regarding 
the  death  of  any  one."  Probably,  however,  in  a  case  like  the 
present,  on  suggestion  made  to  the  Court  of  the  death  of  one 
of  the  creditors  in  a  judgment,  where  the  interest  survived 

Williams,  13  La.  An.  374  ;  Trail  v.  Snouffer,  G  Md.  308  ;  Darlington  v.  Speak- 
man,  9  W.  &  S.  182.) 

1  Drake  v.  Collins,  5   How.  Miss.  256;  Shelton   v.  Hamilton,  23  Miss.  497; 
Hodge  ?-.  Mitchell,  27  Miss.  5G4  ;  Hughes  v.  "Wilkinson,  37  Miss.  491 ;  Wight 
v.  Wallbaum,  39  111.  554  ;  Elliott  v.  Kiiott,  14  Md.  121 ;  Butler  v.  Haynes,  Jr., 

3  N.  II.  21  ;  Spccr  v.  Sample,  4  Watts,  3G7. 

2  Massie's  Heirs  u.  Long,  2  Ohio,  288  ;  Samuel  v.  Zachcry,  4  Ired.  377  ;  Cart- 
ney  v.  Heed,  5  Ohio,  221 ;  Houston  v.  Guilders,  24  La.  An.  472  ;  Beach  v.  Dennis, 
47  Ala.  2G2 ;  Lucas  v.  Price,  4  Ala.  G70 ;  Collier  v.  Windham,   27  Ala.  291 ; 
Whittock's  Admr.  v.  Whittock's  Creditors,  25  Ala.  543  j  Gwynn  v.  Latimcr,  4 
Ycrg.  22  ;  Erwiii'n  Lessee  v.  Dundas,  4  How.  U.  S.  58  ;  Mitchell  v.  St.  Maxent, 

4  Wall.  237 ;  Whitehead  v.  Cummins,  2  Carter,  58  ;  The  State  v.   Michaels,  8 
Blackf.  436     Hildreth  v   Thompson,  16  Mass    191 ;  Pickett  v.  Hartsock,  15  III 
879. 


55  ISSUING    THE    ORIGINAL    EXECUTION.  §  36 

after  judgment  and  before  the  issuing  of  an  execution,  the 
execution  would  be  ordered  to  issue  in  the  name  of  the  sur- 
vivor only.1  A  judgment  recovered  in  favor  of  two  or  more 
persons  would,  on  the  death  of  one  or  more,  become  vested 
in  the  survivor  or  survivors,2  who  would  be  entitled  to  issue 
execution  or  to  maintain  an  action  on  the  judgment.  The 
death  of  part  of  the  plaintiffs  introduces  no  new  parties  to  the 
record,  and  therefore  creates  no  necessity  for  a  revivor  by 
tdre  facias.  The  general  rule  in  regard  to  revivor  is,  that  it 
is  indispensable  whenever  a  new  party  is  to  be  charged  or 
benefited  by  the  judgment.  "  Where  any  new  person  is 
either  to  be  better  or  worse  by  the  execution,  there  must  be  a 
scire  facias,  because  he  is  a  stranger,  to  make  him  party  to 
the  judgment,  as  in  case  of  executor  and  administrator  ; 
otherwise,  where  the  execution  is  neither  to  charge  nor  ben- 
efit any  new  party,  as  is  this  case,  where  there  is  a  sur- 
vivorship ;  for  there  is  no  reason  why  death  should  make 
the  condition  of  the  survivors  better  than  before."3  When 
one  of  several  judgment-defendants  dies,  satisfaction  may 
be  sought  solely  by  seizing  the  persons  or  levying  on 
the  personal  estate  of  the  survivors,  in  which  cases  no 
scire  facias  is  needful  to  authorize  the  issue  of  execution.4 
But  it  is  otherwise  if  the  heir  of  the  deceased  is  to  be 
pursued.5  In  order  that  the  execution  may  conform  to  the 
judgment,  it  issues  against  all  the  defendants,  although  it,  for 
all  practical  purposes,  amounts  to  no  more  than  an  execution 

1  Hamilton  v.  Lyman,  9  Mass.  18;  Bowdoin  v.  Jordan,  9  Mass.  160;  Gush- 
man  v.  Carpenter,  8  Gush.  388  ;  Withers  v.  Harris,  Ld.  Raym.  808  ;  Howell  i>. 
Eldridge,  21  Wend.  678. 

%  Freeman  on  Cotenancy  and  Partition,  Sec.  362. 

SPennoir  v.  Brace,  1  Salk.  319  ;  S.  C.  Penoyer  v.  Brace,  Ld.  Raym.  244  ; 
Mitchell  v.  Smith,  1  Litt.  243;  Johnston  v.  Lynch,  3  Bibb,  337. 

4  Day  v.  Rice,  19  Wend.  644.;  Cheatham  v.  Brien,  3  Head,  553;  Carahan  v. 
Brown,  6  Blackf.  93  ;  Johnston  v.  Lynch,  3  Bibb,  334 ;  Wado  v.  Natt,  41  Miss. 
248  ;  Howell  v.  Eldridge,  21  Wend.  678  ;  Thompson  v.  Bondurant,  15  Ala.  346  ; 
Payne  r.  Payne,  8  B.  Monr.  392 ;  Martin  v.  Branch  Bank,  15  Ala.  587  ;  Hil- 
dreth  v.  Thompson,  16  Mass.  193,  note. 

«  Thus,  in  Pennoir  ?>.  Brace,  1  Salk.  319,"  Holt,  C.  J.,  held  thata  cajnas  orfi.Ja. 
being  in  the  personalty,  might  survive,  and  might  be  sued  against  the  survivors 
without  a  scire  facias  ;  otherwise  of  an  eleyit,  for  there  the  heir  in  to  be  contrib- 
utory." 


§  36  ISSUING   THE   ORIGINAL   EXECUTION.  56 

against  the  survivors.  Under  the  common-law  system  of 
procedure,  a  certain  kind  of  writs  issued  against  the  persons 
of  the  defendants,  another  kind  against  the  personal  estate  of 
defendants,  and  still  another  kind  was  necessary  to  author- 
ize satisfaction  to  be  made  out  of  their  real  estate.  The  two 
former,  being  personal  in  their  nature,  could  issue  after  the 
death  of  one  of  the  defendants  without  any  reviver.  Bat 
with  the  latter  the  rule  was  otherwise.  If  an  elegit  issued, 
it  must  have  been  against  both  the  defendants,  to  be  executed 
on  the  lauds  of  both.  Each  defendant  had  the  right  to  insist 
that  one-half  of  the  land  of  his  codefendaut  be  extended,  in 
order  that  the  burden  might  be  lighter  on  him.  "But  if 
one  defendant  died  before  execution  issued,  the  lands 
descended  and  the  title  vested  in  the  heir.  He  had  the  risrht 

o 

to  show  cause  (as  he  had  never  had  a  day  in  Court)  why  the 
judgment  was  not  a  charge  on  his  land,  and  therefore  a  notice 
or  scire  facias  must  issue  to  him  before  his  lauds  could  be 
taken  in  execution.  The  lands  of  the  surviving  defendant 
being  chargeable  jointly  with  the  lauds  of  the  deceased  de- 
fendant, and  he  having  the  right  to  insist  that  this  charge 

*  o  o  o 

should  be  equally  divided  between  them,  the  plaintiff  in  ex- 
ecution could  not  extend  his  land  without  a  sci.  fa.  If,  there- 
fore, the  goods  of  the  survivor  were  not  sufficient  to  satisfy 
the  debt,  the  plaintiff  could  not  proceed  by  his  writ  of  elegit; 
neither  against  the  heir  of  tjie  deceased  defendant,  because 
he  was  entitled  to  have  a  day  in  Court  ;  or  against  the  surviv- 
ing defendant,  because  he  had  the  right  to  show  that  the 

O  O 

laud,  descended  to  the  heir  of  his  codefendaut,  was  jointly 
liable,  with  his  own,  to  pay  and  satisfy  the  charge.  Hence 
arose  the  necessity  of  a  sci.  fa.  against  the  surviving  defend- 
ant, before  his  lauds  could  be  taken  in  execution."  *  In  the 
United  States,  the  elegit  has  fallen  into  disuse,  even  in  those 
States  where  it  was  once  employed. 

An  execution  against  two  or  more  defendants  may  be  levied 
upon  the  real  as  well  as  upon  the  personal  estate  of  either  ; 
and  there  is  no  provision  of  law  under  which  a  defendant  can 
compel  an  execution  to  be  levied  on  the  real  estate  of  his  co- 

1  Martin  v.  Branch  Bank,  15  Ala.  594. 
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defendant  as  well  as  upon  his  own.  But  in  some  cases  the 
difference  between  the  manner  in  which  real  estate  is  sub- 
jected to  execution  under  our  statutes  from  that  under  which 
it  was  so  subjected  under  the  English  statute,  has  been  over- 
looked ;  and  it  has  therefore  been  held  that  an  execution  can- 
not be  levied  on  the  real  estate  of  the  surviving  defendant  until 
there  has  been  a  scire  facias  against  the  heirs  of  the  deceased 
codefendant ;  and,  if  so  levied,  the  levy  and  sale  are  unau- 
thorized and  void. l  But  we  think  that  the  reasoning  of  Judge 
Dargan,  in  pronouncing  the  opinion  of  the  Supreme  Court  of 
Alabama,  sufficiently  demonstrates  that  these  cases  ought  not 
to  be  followed.  He  said  :  "  Under  our  statutes,  judgments 
are  joint  and  several,  and  executions  may  be  levied  on  the 
lands  of  one  of  the  defendants  alone  without  any  levy  on  the 
lauds  of  the  other,  as,  at  the  common  law,  they  could  be  levied 
on  the  goods  of  one  alone,  notwithstanding  the  other  had 
goods  liable  to  execution.  The  decisions,  therefore,  of  the 
English  Courts,  under  their  statute,  ought  not  to  be  adopted 
here,  as  ours  is  entirely  different  in  its  legal  consequences,  and 
places  lands  on  the  same  footing  with  personal  property  in 
reference  to  the  payment  of  judgments  ;  that  is,  they  may  be 
absolutely  sold  under  the  same  process,  and  a  perfect  title 
passed  to  the  purchaser  ;  and  the  land  of  one  may  be  sold, 
though  no  levy  is  made  on  that  of  the  other.  It  thus  being 
the  right  of  plaintiff  to  sell  the  laud  of  one,  without  reference 
to  the  other,  as,  at  common  law,  he  could  sell  the  goods  of  one 
without  making  any  levy  on  the  goods  of  the  other,  I  cannot 
myself  see  any  reason  for  a  sci.fa.  against  a  surviving  defend- 
ant, for  it  would  answer  no  purpose,  and  would  not  benefit 
him.  The  question  here  raised  has  never  before  been  made 
in  this  Court,  and  we  feel  bound  to  decide  it  upon  our  own 
statutes  ;  and  we  believe  that  a  just  construction  of  them 
warrants  us  in  saying,  that  the  lauds  of  a  survivor  may  be  sold 
under  execution  issued  after  the  death  of  a  codefeudant, 
without  a  scire  facias."  2 

1  Woodcock  v.  Bennett,  1  Cow.  738  ;  Erwin's  Lessee  v.  Dundas,  4  How.  TJ.  S. 
77  ;  Banks  v.  Hector,  24  Ark.  49G. 

2  Martin  v.  Branch  Bank,  15  Ala.  594  ;  Hardinu.  McCause,  53  Mo.  255  ;  Wade 
>.  Watt.  41  Miss.  248. 
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§  37.  Abatement  of  writ  by  death  of  a  party. — We 
liuvc  already  stated  that  the  death  of  a  plaintiff,  or  of  a  de- 
fendant, subsequently  to  the  teste  of  an  execution,  had  no 
other  effect  than  if  such  death  had  occurred  subsequently  to 
the  actual  issuing  of  the  writ.  We  shall  now  consider  whether 
the  death  of  a  plaintiff  or  defendant  had  any  effect  on  an  ex- 
oeution  previously  issued,  and  if  so,  in  what  cases  and  to  what 
extent.  The  common-law  rule,  in  the  event  of  the  death  of 
a  plaintiff',  as  thus  expressed  and  explained  in  an  early  case, 
is  sustained  by  all  the  authorities:  "There  is  a  difference 
betwixt  a  judicial  writ  after  judgment,  to  do  execution,  and 
u  writ  original  ;  for  the  writ  judicial,  to  make  execution,  shall 
not  abate,  nor  is  abateable,  by  the  death  of  him  who  sues  it  ; 
as  it  is  the  common  course  of  a  capias  ad  satisfaciendum,  or  a 
fieri  facias,  upon  judgment  issueth,  the  sheriff  shall  execute 
it,  although  the  party  who  sued  it  died  before  the  return  of 
the  writ ;  and  although  the  death  be  before  or  after  execution, 
if  it  be  after  the  teste  of  the  writ,  it  is  well  enough  ;  as  where 
a  capias  ad  satisfaciendum  is  sued,  and  the  party  taken,  before 
or  after  the  death  of  him  who  sued  it,  and  before  the  day  of 
return  ;  or  if  a  fieri  facias  be  awarded,  and  the  money  levied 
by  the  sheriff,  and  the  plaintiff  dies  before  the  return-day  of 
the  writ,  yet  the  executor,  or  his  administrator,  shall  have 
the  benefit,  and  is  to  have  the  mouev  ;  and  it  is  no  return 

V  7 

to  say  that  the  plaintiff  is  dead  ;  and  therefore  that  he  did 
not  execute  it."1  When  a  writ  is  once  sued  out  against 
the  personal  property  of  the  defendant,  the  sheriff  need  not, 
and  in  fact  cannot,  take  any  notice  of  the  subsequent  death  of 
the  defendant.  From  its  teste  at  common  law,  and  from  its 
delivery  to  the  officer  under  statutes  where  the  common-law 
fiction  of  relation  to  the  day  of  teste  has  been  abolished,  the 

1  Becker  v.  Becker,  47  Barb.  498  ;  Fox  v.  Lamar,  2  Brev.  417 ;  Cleve  u.  Veer, 
Cro.  Car.  450 ;  Ellis  v.  Griffith,  1C  Mees.  &  W.  10G ;  4  D.  &  L.  279 ;  10  Jur. 
1014  ;  1G  L.  J.  Exch.  CG  ;  Gregory  v.  Chadvvell,  3  Cold.  390 ;  Clerk  v.  Withers, 

0  Mod.  200,  and  11  Mod.  35;  Brayner  v   Langraead,  7  T.  R.  20;  Neil  v.  Gaul, 

1  Cold.   39G  ;  Murray  v.  Buchanan,  7  Blackf.  549  ;  Clereu.  Withers,  Ld.  Raym. 
1073;  Thoroughgood's  Case,  Noy.  73  ;  Commonwealth  u.  Whitney,  10  Pick.  434, 
Buckner  v.  Terrill,  Litt.  Select  Cas.  29 ;  Gaston  v.  White,  46  Mo.  48G.     But  in 
Kentucky,   the  writ  abates   unless   levied  or  replevied  in  plaintiff 's  lifetime. 
(Wagnon  v.  McCoy,  2  Bibb.  198  ;  Huey  v.  Bidden,  3  Dana,  488.) 
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writ  is  deemed  to  be  in  process  of  execution  ;  and  wlien  its 
execution  is  commenced  during  the  life  of  defendant,  either 
in  fact  or  in  contemplation  of  law,  it  must  proceed.  The 
officer  may  therefore  seize  the  chattels  of  the  defendant, 
though  they  have  come  into  the  possession  of  his  executor  or 
administrator.1  "With  respect  to  the  real  estate  of  the  defend- 
ant, the  rule,  according  to  a  decided  preponderance  of  the 
authorities,  is  the  same  as  that  applicable  to  his  personal 
t- -tate.  An  elesrit  bearing  teste  in  the  defendant's  lifetime 

o  o 

may,  after  his  death,  be  extended  on  his  real  estate,  and  the 
same  is  true  of  any  other  writ,  so  tested,  which  may  be  em- 
ployed to  make  real  estate  answerable  for  the  defendant's 
debt.2  In  Kentucky,  the  death  of  a  defendant  at  any 
time  before  sale  abates  the  execution  both  as  to  real  and 
to  personal  estate  ;  but  this  result  was  not  attained  in  that 
8  ate  through  any  peculiar  interpretation  of  the  common  law. 
It  was  owing  to  a  construction  given  a  local  statute.3  In  Xew 
York,  it  has  been  held  that  the  real  estate  of  the  defendant 
cannot  be  sold  under  an  execution  tested  before,  but  issued 
after,  his  death.4  As  this  decision  is  not  supported  by  any 
local  statute,  it  must  be  conceded  to  be  contrary  to  a  strong  and 
overpowering  current  of  authorities.  But  when  execution  has 
in  fact  issued,  and  the  sheriff  has  taken  steps  for  its  enforce- 
ment, it  is  settled,  even  in  Xew  York,  that  the  death  of  the 
defendant  cannot  arrest  the  process.5  In  Texas,  executions 

1  Parker  p.  Mosse,  Cro.  Eliz.  181  ;  Parsons  v.  Gill,  Ld.  Raym.  695  ;  Eaton  v. 
Southby,  Willes,  131 ;  Waghorne  v.  Lang-mead,  1  Bos.  &  P.  571 ;  Hney  i*.  Red* 
den,  3  Dana,  4SS  ;  Grosvenor  r.  Gold,  9  Mass.  21-4 ;  Xeedham's  Case,  12  Hod.  5  ; 
Thompson  r.  Boss,  26  Miss.  200  ;  Odes  u.  Woodward,  Ld.  Raym.  850 ;  Dodge  v. 
Mack,  22  HI.  95 ;  Logsdon  i\  Spivey,  54  HI.  104 ;  Craig  v.  Fox,  16  Ohio,  563 ; 
Arnold  u.  Fuller,  1  Ohio,  453. 

2  Tidd's  Pr.  1034  ;  Sprott  r.  Reid,  3  G.  Greene,  492  ;  Doe  v.  Heath,  7  Blackf. 
156  ;  Erwin's  Lessee  >.-.  Dundas,  4  How.  U.  S.  76  ;  Bleecker  r.  Bond,  4  Wash.  C. 
C.  6 ;  Doe  v.  Hayes,  4  Ind.  117  ;  Hanson  v.  Barnes,  3  Gill.  &  J.  359  ;  Jones  u. 
Jones,  1  Bland,   443  ;   Mundy  v.  Bryan,  18  Mo.  29  ;  Dew  v .  Hillman,  2  Halst. 
180;  Aycock  v.  Harrison,  65  X.  C.  8  ;  Hurt  v.  Nave,  49  Ala.  459. 

8 Huston  i'.  Duncan,  1  Bush,  205  ;  Holeman  v.  Holeman,  2  Bush,  514  ;  Wag- 
non  v.  McCoy,  2  Bibb,  198  ;  Bristow  r.  Payton,  2  Monr.  91. 

IStymets  v.  Brooks,  10  "Wend.  210.  See  also  Overton  v.  Perkins,  10  Yerg. 
328,  and  Rutherford  v.  Reed,  6  Humph.  423. 

6  "Wood  r.  Morehouse,  45  N.  Y.  373,  affirming      Lans.  405. 
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seem  to  abate  on  the  death  of  the  defendant,  whether  levied 
or  not,  and  to  be  thereafter  regarded  as  absolutely  void.1 

1  Conkrite  v.  Hart,  10  Tex.  140  ;  Chandler  v.  Burdett,  20  Tex.  42  ;  McMillej 
v.  Butler,  20  Tex.  402  ;  but  the  authority  of  these  cases  is  somewhat  shaken  in 
Webb  v.  Mallard,  27  Tex.  20. 
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$  38.  Essential  parts  of  the  writ. 

$  39.  Omission  of  the  style  of  the  writ. 

$  40.  To  whom  directed. 

§  41.  Words  commanding  levy. 

$  42.  The  description  of  the  judgment. 

$  43.  Consequence  of  variance  between  execution,  and  the  judgment. 

$  44.  Designating  the  return-day. 

$  45.  Clause  of  attestation. 

$  46.  The  seal. 

§  47.  Alteration  subsequent  to  issue  of  writ. 

§  38.  The  essential  parts  of  the  writ.  — In  the  pre- 
ceding chapter,  we  have  seen  that,  before  an  original  ex- 
ecution can  properly  issue,  there  must  be  :  1st.  A  Court 
competent  to  issue  the  writ ;  2d.  A  judgment,  decree,  or 
order  which  the  law  authorizes  to  be  put  in  execution  by  aid 
of  the  writ ;  3d.  A  demand  for  the  writ,  made  to  the  proper 
officer,  by  the  proper  person,  against  a  defendant  whose  prop- 
erty is  subject  to  execution  ;  4th.  The  time  allowed  for  issu- 
ing the  writ  must  have  commenced,  and  must  be  still  unex- 
pired  ;  and  5th.  Nothing  must  have  occurred  to  suspend  or 
postpone  the  right  to  execution.  When  inquiries  in  regard  to 
these  five  pre-requisites  have  all  been  answered  in  the  affirma- 
tive, the  right  to  an  execution  must  be  conceded.  The  next 
inquiries  are  in  regard  to  the  writ  itself — what  must  its  con- 
tents be,  and  in  what  form  and  order  shall  they  be  set  forth?  * 
In  most  of  the  States,  provision  is  made  by  statute  for  the  form 
and  contents  of  executions.2  It  has  been  held  that  where  the 

1  For  forms  of  writs  at  common  law,  see  Bing.  on  Judgments  and  Eat.  384 
,456. 

2  Cal.  Code  of  Procedure,  Sec.  682  ;  Ohio,  Sees.  423  and  518  ;  Texas  Pr.  756  ; 
Dig.  of  Ark.  Ed.  of    1858,  p.  500,  Sec.  6 ;  St.  of  Conn.  Rev.  of'  1875,  p.  453 ; 
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statute  provides  a  form,  that  form  must  be  strictly  followed, 
especially  by  justices  of  the  peace.1  But  we  apprehend  that 
this  decision  was  made  under  a  misconception  of  the  true 
purposes  of  such  statutes,  and  that  it  cannot  be  regarded  as  a 
correct  interpretation  of  the  law.  The  object  of  these  stat- 
utes is  to  enumerate  the  substantial  elements  of  the  writ, 
rather  than  to  command  adherence  to  a  prescribed  form.  A 
writ  of  execution  is  simply  an  authorization  proceeding  from 
and  directed  to  some  competent  authority,  by  which  the  for- 
mer requires  the  latter  to  do  some  act.  To  accomplish  its 
purpose,  it  must  necessarily  state  with  certainty  the  act  to 
be  done.  Whenever  a  writ  shows  the  authority  whence  it 
proceeded,  and  is  directed  to  an  officer  competent  to  execute 
it,  giving  directions  sufficient,  if  followed,  to  result  in  the 
proper  execution  of  the  judgment,  we  apprehend  that  it  will 
be  almost  uniformly  upheld  ;  and  that,  instead  of  requiring 
unusual  strictness  from  justices  of  the  peace,  the  writs  of 
those  officers  will  be  granted  unusual  indulgence.2  The  form 
of  execution  most  usually  adopted  contains  the  following  par- 
ticulars :  1st.  It  purports  to  issue  in  the  name  of  some  sov- 
ereign power  ;  in  England,  the  name  of  the  reigning  monarch 

is  used  ;  in  the  United  States,  the  name  is  the  State  of , 

or  the  people  of  the  State  of ;  2d.  It  is  addressed  to 

the  sheriff,  or  to  some  other  officer  competent  to  execute  it  ; 
3d.  It  commands  the  officer  to  do  some  act  ;  4th.  It  shows 
the  purpose  for  which  the  act  is  to  be  done,  or,  in  other  words, 
the  judgment  of  which  satisfaction  is  sought  ;  5th.  It  usu- 
ally directs  a  time  and  place  in  which  and  to  which  a  return 
must  be  made  ;  Gth.  It  closes  with  a  clause  of  attestation. 
We  shall  now  separately  consider  each  of  these  particulars 
for  the  purpose  of  ascertaining  the  consequence  of  variances 
or  omissions  therein. 

Sec.  2837,  Codo  Ala.;  Bush's  Fla.  Dig.  518,  Sec.  234;  Kurd's  Dig.  HI.  650,  Sec. 
85 ;  Sees.  3033  to  303G,  Codo  Iowa. 

1  Strccter  v.  Frank,  4  Ch?ndler,  93. 

2  Burdick  u.  Shiglcy,  30  Iowa,  G3  ;  Cooley  v.  Brayton,  16  Iowa,  10 ;  Dean  v. 
Goddard,  13  Iowa,  292  ;  McMahaii  v.  Colclough,  2  Ala.  68  ;  Chase  v.  Plymouth, 
20  Vt.  469  ;  Morrison  '  .  Austin,  li  Wis.    601.     A  fieri  facias  in  debt  upon  a 
judgment  in  assumpsit  ia  not  void.     (Elmsley  ".  McKenzie,  9  U.  C.  Q.  B.  559.J 
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§  39.  Omission  of  the  style  of  the  writ. — Although  it 
has  always  been  the  custom  in  England  to  issue  the  writ  in 
the  name  of  the  reigning  sovereign,  and  in  the  greater  por- 
tion of  the  United  States  in  the  name  of  the  State  or  the 
people  of  the  State,  we  have  met  with  no  decision  determin- 
ing the  effect  of  an  omission  or  variance  in  this  respect.  "We 
are  inclined  to  regard  these  words  as  a  formal  rather  than  as 
a  substantial  part  of  the  writ.  The  parts  which  follow  suffi- 
ciently show  the  authority  under  which  the  writ  is  issued. 

§  40.  To  whom  directed. — "  By  the  ancient  law  of  the 
land,  all  writs  (except  to  some  few  particular  jurisdictions) 
are  directed  to  the  sheriff  of  the  county  where  the  cause  of 
suit  arose  ;  and  cannot  be  directed  to  any  other  person,  unless 
it  be  in  special  cases,  where  there  is  good  cause  of  exception 
against  the  sheriff,1  and  there  the  writ  shall  be  directed  to- 
the  coroner,  who  then  standeth  in  the  place  of  the  sheriff:  as 
where  it  is  alleged  that  the  sheriff  is  of  kin  to  any  party  in  the 
writ  ;  or  where  the  sheriff  is  himself  a  party  to  the  suit, 
whether  plaintiff  or  defendant ;  also,  in  some  cases  where  the 
sheriff  maketh  default  of  serving  process."  2  "When  the  writ 
issues  to  the  coroner  it  need  not  disclose  the  reason  why  it  is 
not  issued  to  the  sheriff. 3  A  sale  made  by  a  sheriff  under  a 
writ  issued  upon  a  judgment  in  favor  of  himself,  is  void.4 

§  41.  Words  commanding  levy. — In  Indiana,  an  execu- 
tion recited  the  rendition  of  the  judgment,  and  added  "  by 
levy  and  sale  of  the  goods  "  of  the  judgment-defendant,  "and 
make  due  return  thereof  within  six  months  from  date."  It 
did  not  contain  any  other  words  of  command  or  direction. 
The  Supreme  Court  of  the  State  held  that  this  writ  did  not 

1  "Walter  v.  Damson,  24  Vt.  551 ;  Perm  v.  Isherwood,  5  Gill.  206. 

2  Bing.  on  Judgt.  and  Ex.  222.     In  Texas,  process  issues  to  a  constable  when 
the  sheriff  is  disqualified.     (McClano  v.  Rogers,  42  Tex.  214.) 

3  Bastard  v.  Trutch,  5  N.  &  M.  100  ;  4  D.  P.  C.  G ;  3  Ad.  &  E.  451 ;  1  H.  & 
W.  321.     See  Moss  v.  Thompson,  17  Mo.  405.     A  -writ  directed  to  the  coroner, 
becauso  of  a  vacancy  in  the  sheriff's  office,  may  be  turned  over  to  tho  new  sheriff 
after  his  appointment.     (Carr  v.  Touse,  3D  Mo.  346.)     A  writ  directed  to  the 

constable  of  seems  to  have  been  regarded  as  invalid  in  Hall  v.  Moor, 

A.ddison's  R.  376. 

4  Collais  v.  McLeod,  8  Ired.  221 ;  Elston  v.  Bret,  Moore,  547 ;  Ilowlet's  Caso 
Dyer,  183a  ;  Chambers  v.  Thomas,  1  Litt.  268. 
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justify  the  officer  to  whom  it  was  directed  and  delivered,  in 
levying  on  the  property  of  the  defendant.1 

§  42.  Describing  the  judgment. — In  regard  to  these 
particulars  just  considered  in  the  last  three  sections,  very  little 
litigation  has  arisen.  We  now  come  to  the  fourth  and  most 
important  particular — one  in  regard  to  which  omissions  and 
variances  are  most  likely  to  occur,  and  which  therefore  is 
most  likely  to  furnish  frequent  occasion  for  judicial  determin- 
ation. In  this  part  of  the  execution  the  same  precision  must 
be  attained  as  is  necessary  in  the  entry  of  a  judgment.  It 
must  show  for  and  against  whom  the  execution  issues  ;  the 
amount  or  amounts  to  be  taken  from  the  latter  for  the  benefit 
of  the  former ;  and  should  also  show  the  date  at  which  and 
the  Court  wherein  the  judgment  was  rendered.  No  execu- 
tion can  be  proper  in  form  unless,  with  reference  to  these 
particulars,  it  exactly  pursues  the  judgment.2  Hence,  an  ex- 
ecution against  a  man  in  his  private  capacity  cannot  properly 
issue  on  a  judgment  against  him  as  administrator ;  and  a 
sale  thereunder  has  been  held  to  pass  no  title.  So  in  regard 
to  the  number  of  the  plaintiffs,  the  execution  should  agree 
with  the  judgment,  and  not  on  any  account  specify  more  nor 
less  names  than  are  to  be  found  in  the  judgment  entry.3  It 
is  indispensable  that  the  execution  should  show  upon  whose 
property  it  is  to  be  levied.  If  it  does  not,  it  is  worthless, 
and  cannot  support  title  derived  through  a  sale  there- 
under.4 The  execution  must,  on  its  face,  appear  to  be  against 
all  the  defendants,  notwithstanding  from  death,  bankruptcy, 
or  some  other  cause,  no  levy  can  be  made  on  the  property  of 
some.5  The  execution  ought  also  to  state  the  name  of  each 
defendant  as  it  is  set  forth  in  the  judgment.  If  the  name  be 

1  Gaskill  v.  Aldrich,  41  Ind.  338. 

2  Reese  v.  Burt's  Adm.  39  Geo.  565 ;  Hightower  v.  Handlin,  27  Ark.  20  ;  Jen- 
nings u.  Pray,  8  Yerg.  Si ;  Kneib  v.  Graves,  72  Perm.  St.  104  ;  Bain  u.  Chris- 
man,  27  Mo.  293  ;  Wilson  v.  Renter,  29  Iowa,  176. 

3  Tanner  v.  Grant,  10  Bush,  362;  Home  v.  Spivey,  44  Geo.  G16 ;  Palmer  v. 
Palmer,  2  Conn.  462  ;  Wilson  v.  McGee,  2  A.  K.  Marsh.  600 ;  Beazley  v.  Dunn, 
8.  Rich.  313. 

4  Douglas  c.  Whiting,  28  111.  362. 

5  Lluu  v.  Hamilton,  31 N.  J.  Law,  305  ;  Saundera  v.  Gallaher,  2  Humph.  445 ; 
Fanners  and  Mechanics'  National  Bank  v.  Crane,  15  Abb.  Pr.  N.  S.  43i  ;  Clarke 
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incorrectly  stated  in  the  judgment,  there  is  not,  until  the 
judgment  is  amended,  any  authority  for  execution  against 
defendant  in  his  true  name.1  An  execution  in  the  name  of 
"Win.  Barnes,  guardian,  is  not  supported  by  a  judgment  in  the 
name  of  Charity,  Penelope,  and  Sarah  Newsom  by  their 
guardian,  Wm.  Barnes.2  It  is  indispensable  that  the  amount 
to  be  collected  should  be  specified  in  the  writ,  otherwise  the 
officer  has  no  authority  to  collect  anything,  nor  to  make  any 
levy  or  sale.3  The  amount,  when  given,  should  not  vary  from 
the  judgment.  An  execution  varying  from  the  judgment  is 
irregular,  although  the  amount  for  which  it  issues  is  less  than 

O  O 

that  authorized  by  the  judgment.4  It  has  been  held  that  a 
variance  between  the  true  date  of  the  judgment  and  that  set 
forth  in  the  execution  renders  the  latter  a  nullity  ; 5  but  we 
shall  hereafter  show  that  this  is  not  sustained  by  authority. 
In  Massachusetts,  an  execution  issued  by  a  justice  of  the 
peace,  and  signed  by  him  in  his  official  capacity,  recited  that 
the  judgment  was  recovered  before  him  as  "trial  justice," 
when  there  was  no  such  officer  known  to  the  law.  The  Court 
held  this  execution  to  be  void,  because  "it  purports  to  be  on 
a  judgment  recovered  before  a  tribunal  which  then  had  no 
existence."  6 

v.  Clement,  G  T.  R.  525  ;  Raynes  v.  Jones,  9  M.  &  W.  104  ;  1  D.  N.  S.  373  ;  6 
Jur.  133;  Johnston  v.  Lynch,  3  Bibb,  334;  Erwin  v.  Dundas,  4  How.  U.  S.  58  ; 
Sheetz  v.  Wynkoop,  74  Penn.  St.  198  ;  Conn  v.  Fender,  1  S.  &  M.  386  ;  Shaffer  v. 
Watkins,7  W.  &  S.  219;  Cumberland  Coal  Co.  v.  Jeffries,  26  Md.  526;  Mort- 
land  v.  Himes,  8  Penn.  St.  265  ;  Lee  v.  Crossna,  6  Humph.  281.  The  writ 
should  also  issue  in  the  names  of  all  the  plaintiffs,  though  one  be  dead.  (Stewart 
v.  Cunningham,  22  Ala.  626.)  Omitting  the  name  of  a  defendant  from  an  alias 
writ  is  fatal  to  the  continuance  of  its  lien  against  him.  (Brem  v.  Jamieson,  70  N. 
C.  566.)  Where  execution  is  stayed  as  against  one  defendant,  because  he  is  a 
soldier,  it  may  be  enforced  against  the  others.  (Sheetz  v.  "Winkoop,  74  Penn.  St. 
198.) 
1  Farnham  v.  Hildreth,  32  Barb.  277 ;  Bank  of  U.  S.  v.  McKenney,  3  Cranch. 

C.  C.  173.     But  the  insertion  of  a  middle  initial  in  the  execution  when  there  is 
none  in  the  judgment  is  immaterial.    (McMahon  v.  Colclough,  2  Ala.  68.) 

2Newsom  v.  Newsom,  4  Ired.  381. 

3  Maxwell  v.  King,  3  Yerg.  460. 

4  Webber  v.  Hutchins,  8  M.  &  W.  319  ;  1  D.  N.  S.  95 ;  King  v.  Birch,  2  Gale  & 

D.  513 ;  Cobbold  v.  Chilver,  4  Scott.  N.  R.  678  ;  1  D.  N.  S.  726 ;  4  M.  &  G.  162  ; 
15  Jur.  346. 

5  Cutler  v.  "Walsworth,  7  Conn.  6 ;  Rider  v.  Alexander,  1  Chip.  267. 

6  Palmer  v.  Crosby,  11  Gray,  46. 

F.  Ex.— 5. 
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§  43.    Consequences  of  variance  between  the  writ  and 
judgment. — The  decisions  in  regard  to  the  consequences  of 
issui  ng  an  execution,  in  which  the  judgment  on  which  it  is  based 
is  misdescribed  in  one  or  more  particulars,  are  not  entirely  in 
harmony  with  one  another.     This  is  particularly  the  case  when 
the  error  in  the  writ  has  not  been  corrected  in  any  manner,  and 
the  oilicer  has  proceeded  to  make  a  levy  and  sale.     Here  it 
must  follow  that  the  error  must  be  overlooked,  or  the  pur- 
chaser must  be  made  to  severely  suffer  for  that  for  which  he 
is  not  justlj'  blamable.     There  are  loose  remarks  in  the  early 
reports,  to  the  effect  that  an  irregular  execution  is  void,  while 
an  erroneous  execution  is  merely  voidable.     No  test  is  there, 
or  elsewhere,  prescribed  by  which  to  determine  one  from  the 
other.   Courts  have  often,  without  any  want  of  logical  acumen, 
arrived  at  the  conclusion  that  an  execution  issued  contrary  to 
established  rules  of  practice,  or  in  a  form  different  from  that 
prescribed  by  those  rules,  is  not  regularly  issued,  and  there- 
fore must  be   deemed  "an  irregular  execution ";  and  they 
have  therefore,  not  unfrequently,  under  the  authority  of  the 
loose  remarks  just  referred  to,   held  such  executions  to   be 
void.     There  can  be  no  just  distinction  made  between  an  ir- 
regular and  an  erroneous  execution,  for  an  erroneous  execu- 
tion is  necessarily  irregular,  and  an  irregular  execution  is  nec- 
essarily erroneous.     There  is  a  just  distinction  between  exe- 
cutions issued  without  authority,  and  executions  issued  under 
an  authority  which  is  erroneously  pursued  ;  but  these  two 
classes  of  executions  cannot  be  accurately  designated  as  irreg- 
ular and  erroneous.     The  former  class    is    void  ;    the  latter 
may,  with  equal  propriety,  be  termed  either  irregular  or  er- 
roneous.    When  an  execution  can  properly  issue,  a  mistake 
made  by  the  officer,  in  performing  the  duty  of  issuing  it,  is 
necessarily  a  mere  error  or  irregularity.     It  is,  however,  nec- 
essary that  an  execution  should  have  a  judgment  to  support 
it ;  and  that  it  should  appear  from  the  execution  what  judg- 
ment is  intended  to  be  enforced.     The  reason  why  the  de- 
scription of  the  judgment  is  inserted  in  the  writ  is,  that  the 
officer  may  know  what  he  is  to  enforce,  and  that  the  writ  may, 
by  inspection,  be  connected  with  the  authority,  for  its  issu- 
ance.    "When  a  sale  has  been  made  by  a  sheriff,  we  appre- 
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hend  that  the  purchaser  need  show,  in  support  of  his  title, 
nothing  except  a  judgment,  an  execution  thereon,  and  a  sale 
and  conveyance  under  such  execution.  "When  the  execution 
is  offered  in  evidence,  it  may  vary  from  the  judgment  in  some 
respects,  and  correspond  with  it  in  others.  The  question,  then, 
before  the  Court  is,  did  this  execution  issue  on  this  judgment  ? 
If,  from  the  whole  writ,  taken  in  connection  with  other  facts, 
the  Court  feels  assured  that  the  execution  offered  in  evidence 
was  intended,  issued,  and  enforced  as  an  execution  upon  the 
judgment  shown  to  the  Court,  then  we  apprehend  that  the 
writ  oug  ht  to  be  received  and  respected. l  When  an  execution 
is  not  in  proper  form,  or  when  it  misrecites  the  judgment,  as 
no  one  but  the  defendant  can  be  injured,  no  one  but  he  ought 
to  be  allowed  to  complain  ;  and  his  complaints  ought  not  to 
be  heard  when,  by  his  apathy,  he  has  allowed  the  rights  of 
third  persons  to  attach  themselves  to  the  execution,  or  even 
when  he  has  allowed  plaintiff  to  be  placed  in  a  worse  situation 
than  though  prompt  complaint  had  been  made.  "Where 
sufficient  appeared  on  the  face  of  the  execution  to  connect  it 
with  the  judgment,  Courts  have  frequently  disregarded  vari- 
ances in  the  names  of  the  parties,2  in  the  date,3  or  in  the 
amount  of  the  judgment.4 

1  Hunt  v.  Loucks,  38  Gal.  372 ;  Miles  v.  Knott,  12  GUI.  &  J.  442  ;  McCollum 
v.  Hubbcrfc,  13  Ala.  282 ;  Doe  v.  Gildart,  4  How.  Miss.  267  ;  Barker  v.  Planters' 
Bank,  5  How.  Miss.  566  ;  Keeler  v.  Neal,  2  Watts.  424 ;  Durham  v.  Heaton,  29 
111.  264 ;  Graham  v.  Price,  3  A.  K.  Marsh.  522  ;  Jackson,  v.  Streeter,  5  Cow.  529 ; 
Healy  v.  Preston,  14  How.  Pr.  20;  Jackson  v.  "Walker,  4  Wend.  462  ;  Jackson 
v.  Anderson,  4  Wend.  474  ;  Sprott  v.  Reid,  3  G.  Greene,  489  ;  Jackson  v.  Davis, 
18  Johns.  7. 

2  Barnes  v.  Hayes,  1  Swan,  304;  Blake  v.  Blanchard,   48  Me.  297;  Lee  v. 
Crossna,  G  Humph.  281 ;  Hayes  v.  Bernard,  33  111.  297 ;  Couch  v.  Atkinson,  32 
Ala.  G33 ;  Morso  v.  Dewey,  3  N.  H.  535  ;  Thornton  v.  Lane,  11  Geo.  459  ;  Lewis 
v.  A  very,  C  Vt.  239  ;  Holmes  v.  Mclndoe,  20  Wis.  G57. 

3  Perkins  v.  Spaulding,  2  Gibbs,  157  ;  Stewart  v.  Severance,  43  Mo.  322  ;  Bank 
of  Whitehall  v.  Pettis,    13  Vt.  335  ;  Brown  v.  Batts,  13  Wend.  30 ;  Liebig  v 
Rawson,  1  Scam.  272  ;  Hull  v.  Blaisdell,  1  Scam.  332  ;  Swift  v.  Agnes,  33  Wis. 
228 ;  Alexander  v.  Miller,  18  Tex.  S93 ;  Mollisou  v.  Eaton,  16  Minn.  426. 

4  Harris  v.  Alcock,  10  G.  &  J.  223  ;  Perry  v.  Whipplc,  33  Vt.  278,  where  the 
rarianco  was  twenty-five  cents ;  Sanders  r.  Ky.  Ins.  Co.  4  Bibb.  471,  where  tho 
variances  waa  ono  cent ;  Doo  v.  Hue,  4  Blackf.  233,  where  execution  for  §25.06 
issued  011  judgment  for  §24.34  ;  Trotter  u.  Nelson,  1  Swan,  7,  where  execution 
for  $319.03  issued  on  judgment  for  $328.18  ;  Cunningham  v.  Felker,  26  Iowa, 
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In  Delaware,  a  judgment  was  recovered  for  $400,  payable  in 
three  annual  installments.     An  execution  on  this  judgment 

117,  -where,  on  judgment  for  §201  debt  and  $7.15  costs,  execution  issued  for 
$201.50  debt  and  $8.40  costs  ;  J:ickson  v.  Pratt,  10  Johns.  381 ;  Peck  v.  Tiffany, 
2  N.  Y.  451 ;  Peetr.  Coweiihaven,  14  Abb.  Pr.  56,  where  execution  was  for  §100 
more  than  duo  on  judgment ;  Brace  v.  Show,  16  B.  Monr.  43,  where  execution 
omitted  interest  given  by  the  judgment ;  Avery  v.  Bowman,  40  N.  H.  453 ; 
Jackson  v.  "Walker,  4  Wend.  462  ;  Becker  v.  Quigg,  54  111.  390  ;  Jackson  v.  Page, 
4  Wend.  58S  ;  Parmleo  v.  Hitchcock,  12  Wend.  96,  where  it  was  held  to  bo  the 
duty  of  the  sheriff  to  execute  a  writ  for  $186.71,  though  the  judgment  whereon 
the  writ  issued  was  for  $133.59  ;  Miles  v.  Knott,  12  Gill.  &  J.  442,  where  the 
judgment  was  for  $235. 83J,  and  tho  writ  for  $295. 83$  ;  Durham  v.  Heaton,  28 
111.  264,  where  execution  for  $4,113.56  issued  on  judgment  for  $3,441.41.  The 
case  in  which  the  largest  variance  in  amount  has  occurred,  so  far  as  wo  know,  is 
that  of  Hunt  v.  Loucks,  33  Cal.  372.  This  case  was  an  action  of  ejectment,  in 
which  the  execution  was  offered  in  evidence  as  part  of  the  plaintiff's  claim  of 
title.  We  give  the  following  extracts  from  the  opinion  of  the  Court,  delivered 
by  Judge  Sanderson :  "  The  ground  of  tho  first  objection  was,  that  the  execution 
called  for  $695  more  than  the  face  of  tho  judgment.  Was  it  for  that  reason  void, 
and  therefore  the  sale  also?  We  think  it  was  only  voidable,  and  therefore  the 
«ale  valt<l. 

"It  cannot  be  denied  that  to  sustain  a  title  founded  upon  a  sheriff's  sale,  a 
judgment  must  be  produced ;  an  execution,  which  the  judge  can  affirm,  was 
issued  upon  the  judgment  produced,  and  a  deed  which  was  given  in  pursuance 
of  the  execution  and  the  sale  under  it.  Unless  it  appear  that  the  judgment,  exe- 
cution, and  deed  are  links  of  the  same  chain,  the  title  will  fail.  But  a  question 
of  variance  between  them  must  not  be  confounded  with  the  question  of  their 
validity.  The  two  propositions  are  quite  separate  and  distinct.  The  former  is 
a  question  of  identity  only — the  latter  assumes  or  concedes  the  identity,  and  goes 
only  to  the  validity  of  the  suspected  instrument.  If  the  execxition  differs  so 
materially  from  the  judgment  that  the  judge  cannot  affirm  that  the  former  was 
issued  upon  tho  latter,  his  conclusion  is,  not  that  the  execution  is  void,  but  that 
it  was  not  issued  upon  the  judgment  which  has  been  exhibited  with  it.  The 
conditions  upon  which  the  two  questions  arise  aro  not  only  different,  but  the 
question  of  void,  or  voidable,  does  not  arise  until  the  question  of  variance  has 
been  considered. 

"That  this  execution  was  issued  upon  tho  judgment  which  was  exhibited  with 
it  docs  not  admit  of  a  rational  doubt.  The  recitals  in  the  execution  correspond 
with  the  judgment  in  every  particular,  except  as  to  the  amount ;  the  Court,  tho 
date,  the  parties,  tho  general  character  of  the  judgment,  are  all  correctly  stated 
in  the  execution  ;  and  it  is  not  pretended  that  there  is,  or  was,  any  other  judg- 
ment of  tho  same  Court,  of  tho  same  date,  between  tho  same  parties,  and  of  tho 
Bame  general  character  upon  which  tho  execution  could  have  been  issued.  Such 
being  tho  case,  there  is  no  rational  ground  for  saying  that  tho  judgment  and  exe- 
cution aro  not  parts  of  the  same  judicial  proceedings ;  and  we  do  not  understand 
counsel  as  disputing  this  proposition,  but  as  conceding  it,  and  insisting  only 
that  tho  execution  is  void,  because  it  calls  for  too  much  money. 

"  That,  as  a  general  rule,  an  execution  must  follow  the  judgment,  and  conform 
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issued  for  the  whole,  when  a  part  only  was  due,  and  was  lev- 
ied on  the  property  of  the  defendant.  This  writ  was  claimed 

* 

to  it,  and  that  if  it  varies  materially  from  it,  it  will  be  set  aside,  or  quashed,  or 
amended,  as  the  case  may  be,  upon  tho  motion  of  the  parties  to  it,  who  are  prej- 
udiced by  the  error,  is  undoubtedly  true,  :is  appears  by  the  cases  cited  by  coun- 
sel. But  that,  and  nothing  more,  being  shown,  we  have  made  but  little  pro- 
gress in  the  present  case.  The  question  is  not  as  to  what  the  Court  would  have 
done  with  this  execution  if  the  defendants  in  the  judgment  had  moved  to  set 
it  aside,  to  quash,  or  amend  it,  as  they  might  have  done.  If  such  was  the  ques- 
tion, it  could  be  readily  answered.  The  Court  would  not  have  set  it  aside,  but 
would  have  allowed  it  to  be  amended  so  as  to  conform  to  the  judgment ;  that  is 
to  say,  it  would  have  quashed  it  only  as  to  tho  excess.  (Stevenson  v.  Castle,  1 
Chit.  319 ;  Ring  v.  Harrison,  15  East.  615  ;  Morrys  v.  Leake,  8  J.  R.  416,  Note 
A  ;  McCollum  v.  Hubbert,  13  Ala.  282.)  But  quite  a  different  question  is  here 
presented — one  which  rests  upon  entirely  different  conditions,  and  involves  alto- 
gether different  principles.  It  is  as  to  what  ought  to  be  done  with  such  an  exe- 
cution when  it  comes  before  tho  Court  collaterally  as  evidence  of  title  in  an  action 
which  is  not  even  between  the  parties  to  the  execution,  but  between  entire 
strangers  to  it,  and  where  it  is  not  pretended  that  the  execution  was  ever,  at  any 
time,  even  after  the  sale,  set  aside  upon  the  application  of  the  parties,  who  alone 
were  injured  by  the  error."  His  honor  next  proceeded  to  consider  various  in- 
stances of  void  and  voidable  executions,  and  the  method  by  which  the  latter 
could  be  avoided.  He  also  referred  to  various  cases  involving  variances  between 
judgments  and  executions,  and  closed  as  follows :  "We  regard  the  foregoing 
cases  as  establishing,  beyond  a  rational  doubt,  the  proposition  that  an  execution 
which  is  amendable  is  not  void,  and  that  an  execution  which  merely  calls  for  too 
much  money  is  amendable.  It  is  true,  that  the  difference  between  the  judgments 
and  executions  were  not  so  great  as  in  the  present  case,  but  no  reference  was 
made  in  any  of  them  to  the  maxim,  de  minimis  non  curat  lex,  nor  has  that  max- 
im, for  obvious  reasons,  any  application  to  questions  of  this  character — it  goes 
only  to  the  question  whether  the  amount  in  dispute  is  too  trifling  to  attract  the 
eye  of  the  Court,  and  in  no  respect  illustrates  or  controls  a  question  of  void  or 
voidable  process.  To  allow  the  amount  of  the  excess — as  much  or  little — to  af- 
fect such  a  question,  is  not  only  to  invoke  a  principle  wholly  irrelevant  to  it, 
but  to  proclaim  that,  in  relation  to  a  most  important  matter,  there  is  no  settled 
rule — that,  if  there  is  any  variance  at  all,  that  circumstance  does  not  establish 
the  character  of  the  execution  as  void  or  voidable,  but  its  character  must  depend 
upon  the  varying  notions  of  judges  as  to  what  is  or  is  not  a  trifle,  which  is  to  say, 
that  the  validity  of  judicial  process  is  not  to  depend  upon  established  rules  of  law, 
but  upon  judicial  discretion  ;  or,  in  other  words,  the  purchaser  is  not  to  be  told, 
in  round  terms  which  he  can  understand,  that  the  execution  is  or  is  not  voidf 
und  that  he  will  or  will  not  get  a  title  if  ha  buys,  but  that  if  he  buys  he  must 
take  the  chances,  and  wait  until  his  title  comes,  as  it  surely  will,  baforo  tho  ju- 
iicial  eye,  for  inspection,  when  he  will  be  fully  informed  as  to  what,  in  /its  CUSP,  is 
ft  trifle  or  is  not,  and  that  accordingly  he  has  or  has  not  got  a  title.  If  it  be  the  pol- 
icy of  the  law  to  uphold  judicial  sales,  wo  know  of  no  way  by  which  lhat  policy 
can  be  more  effectually  defeated  than  by  the  adoption  of  such  a  rule  of  decision. 
Wo  say  adoption,  because  we  are  certain  that  no  such  rule  yet  exists.  The  case.i 
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to  be  void,  but  the  Court,  after  argument,  admitted  it,  saying  : 
"The  distinction  is  between  void  and  voidable  process;  be- 
tween such  as  is  merely  irregular  and  Such  as  is  absolutely  void. 
Process  issued  on  a  judgment  payable  by  installments,  after 
any  of  them,  but  before  all  of  them,  are  due,  and  command- 
ing the  sheriff  to  levy  the  whole  debt,  would  be  merely  irreg- 
ular, and  it  would  not  be  competent  for  any  one  collaterally 
to  question  it,  and  much  less  the  sheriff  who  executes  it ;  but 
it  is  even  doubtful  whether  the  writ  is  irregular."1  There 
must,  however,  in  each  case,  be  sufficient  to  convince  the  Court 
that  the  judgment  offered  in  evidence  and  that  attempted  to 
be  recited  in  the  execution  are  one  and  the  same.  Hence, 
where  the  judgment  offered  in  evidence  was  rendered  in  a 
different  year,  and  for  a  different  amount  from  that  recited 
in  the  execution,  and  no  proof  was  offered  to  show  that  but 
one  judgment  had  been  rendered  between  the  parties,  the 
variance  was  regarded  as  fatal.2  A  similar  result  followed 

to  which  wo  have  referred  make  no  mention  of  such  a  rule — they  all  proceed  upon 
the  theory  that,  in  respect  to  mere  variances  between  the  judgment  and  the  exe- 
cution, the  latter  is  amendable,  and  is,  therefore,  not  void,  but  voidable,  only. 

"  That  executions  which  are  merely  voidable  cannot  be  attacked  collaterally, 
admits  of  no  debate,  where,  as  in  this  State,  the  common  law  controls  tho  ques- 
tion. A  collateral  attack  can  no  more  be  made  upon  an  erroneous  execution 
than  upon  an  erroneous  judgment.  Like  an  erroneous  judgment,  an  erroneous 
execution  is  valid  until  set  aside  upon  a  direct  proceeding  brought  for  that  pur- 
pose ;  and,  until  set  aside,  all  acts  which  have  been  done  under  it  are  also  valid. 
In  a  collateral  action,  it  cannot  be  brought  in  question,  even  by  a  party  to  it, 
much  less,  as  in  this  case,  by  a  stranger  to  it.  Even  directly  it  cannot  be  at- 
tacked by  a  stranger,  for  it  does  not  lie  in  the  mouth  of  A  to  say  by  it  B  has 
been  made  to  pay  too  much  money,  and  that  therefore  all  proceedings  under  it 
arc  null  and  void.  That  is  a  question  which  concerns  B  only,  and  if  he  is  con- 
tent, A  cannot  complain.  Nor,  if  B,  who  is  bound  to  know  of  the  variance 
between  the  judgment  and  the  execution,  does  not  interpose  by  motion  for  its 
correction,  ought  he  to  be  allowed  to  question  the  title  of  a  purchaser  under  it — 
it  may  be  years  afterwards?  He  has  a  remedy,  by  motion  to  amend,  or  by  ac- 
tion to  recover  the  excess  of  tho  levy  from  the  plaintiff  in  the  execution,  and  tho 
clerk,  also ;  besides,  with  full  knowledge  of  all  defects,  he  has  allowed  the 
eheriff,  acting  as  his  agent  in  tho  matter,  to  sell,  and  the  purchaser  to  buy, 
without  opening  his  lips,  and  in  all  fairness  and  justice  to  tho  latter,  he  must 
keep  them  closed  forever."  But  in  Hastings  v.  Johnson,  1  Nev.  G13,  and  Col- 
lais  v.  McLeod,  8  Ired.  221,  executions  materially  in  excess  of  the  judgment* 
on  which  they  issued  were  adjudged  to  be  void. 

1  State  v.  Platt,  5  Hairing.  429. 

2  Harmon  v.  Lamed,  58  111.  1G7. 
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whore  there  was  a  variance  in  the  names  of  the  parties  and 
in  the  amount  of  the  judgment.1 

§  44.  Designating  the  return-day. — The  period  within 
which  the  execution  is  to  be  returned  differs  in  the  different 
States,  being  regulated  by  local  statutes.  At  common  law, 
the  time  for  the  return  was  designated  in  the  writ,  and  this 
practice  still  obtains  in  most,  but  not  in  all,  of  the  States.  It  has 
sometimes  been  held  that  an  error  in  the  return-day,  or,  in 
other  words,  the  designation  in  the  writ  of  a  return-day  at  a 
time  different  from  that  designated  by  law,  was  fatal.2  But 
this  view  is  entirely  without  the  support  of  reason,  and  is  now 
opposed  by  a  decisive  majority  of  the  reported  adjudications 
upon  this  subject.3  In  fact,  there  is  no  mere  matter  of  form 

1  Crittenden  v.  Leitensdorfer,  35  Mo.  239.  In  this  case,  the  judgment  recited 
in.  the  execution  was  in  favor  of  Robt.  Campbell,  surviving  partner  of  "Wm.  & 
Robt.  Campbell,  against  Eugene  Leitensdorfer,  Jacob  Haughton,  Antoine  Vien, 
Aaron  Bowers,  and  Euphrosine  Leitensdorfer,  for  $7,600.76.  The  judgment  of- 
fered in  evidence  was  in  favor  of  Wm.  &  Robt.  Campbell  against  Eugene  Leitens- 
dorfer and  Jacob  Haughton,  for  $7,676.00. 

2Fifield  v.  Richardson,  3i  Vt.  410 ;  Ex  parte  Hatch,  2  Aik.  28  ;  Bond  v.  Wil- 
der, 16  Vt.  393  ;  Ticksut  v.  Cilley,  3  Vt.  415  ;  Jameson  v.  Paddock,  14  Vt.  491 ; 
West  v.  Hughes,  1  Har.  &  J.  6,  in  which  case,  no  return-day  was  named  ;  Har- 
ris v.  West,  25  Miss.  156.  This  last  case  is  irreconcilable  with  the  later  caso  of 
Brown  v.  Thomas,  26  Miss.  335. 

3  Brown  v.  Hunt,  31  Ala.  146 ;  Chambers  v.  Stone,  9  Ala.  260  ;  Woffordu.  Rob- 
inson, 7  Ala.  489 ;  Stephens  ?;.  Dennison,  1  Oregon,  19 ;  Wilson  v.  Huston,  4 
Bibb,  332 ;  Cramer  v.  Van  Alstyne,  9  Johns.  386  ;  How  v.  Kane,  2  Chandler,  233 ; 
Campbell  v.  Gumming,  2  Burr,  1187 ;  Stone  v.  Martin,  2  Denio,  185,  where  the 
return-day  fell  on  Sunday  ;  Williams  v.  Rogers,  5  Johns.  166,  overruling  Drake 
v.  Miller,  Coleman's  Cas.  85  ;  Milburn  v.  State,  11  Mo.  188  ;  Brown  v.  Thomas, 
26  Miss.  335,  where  no  time  was  fixed  for  the  return ;  Williams  v.  Hogeboom, 
8  Pai.  469.  In  this  last  case,  Chancellor  Wai  worth  said  :  "  As  every  Court  of 
Record,  of  general  jurisdiction,  must  judge  of  the  regularity  of  its  own  proceed- 
ings, if  the  mistake  in  the  return-day  of  this  execution  did  not  render  the  pro- 
cess actually  void,  the  remedy  of  the  defendant,  if  he  has  any,  is  by  application 
to  set  aside  the  execution  for  the  irregularity.  And  it  now  appears  to  be  fully 
fettled  in  this  State,  as  well  as  in  England,  that  a  mistake  in  the  return-day  of 
an  execution  issuing  out  of  a  Court  of  Record  of  general  jurisdiction  is  not  void  ; 
but  it  is  only  voidable  upon  an  application  to  set  the  same  aside  for  irregularity. 
(See  Atkinson  v.  Newton,  2  Bos.  &  P.  336  ;  Reddell  v.  Pateman,  1  Gale's  Exo. 
Rep.  104.)  I  am  satisfied,  therefore,  that  a  neglect  to  make  an  execution  re- 
turnable at  the  end  of  sixty  days  from  the  receipt  thereof  by  the  sheriff,  renders 
it  it  regular  merely.  And  that  the  execution  is  not  void,  so  as  to  make  the  attor- 
ney issuing  it,  and  the  pirty  in  whose  favor  it  is  issued.  trespassers ;  without  tha 
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from  which  a  departure  could  be  of  less  detriment  to  the 
parties.  The  provision  for  a  return-day  is  beneficial  mainly, 
if  not  solely,  to  the  plaintiff,  because  it  fixes  a  time  when  he 
may  expect  to  obtain  the  fruits  of  his  judgment,  by  compel- 
ling the  sheriff  to  have  the  writ  satisfied,  if  satisfaction  can 
be  had.  The  defendant  has  no  interest  in  the  return-day, 
for  the  writ,  as  soon  as  sued  out,  may  and  ought  to  be  levied, 
whether  it  be  returnable  in  ten  days  or  in  six  months.  And 
whether  the  time  for  the  return-day  be  material  to  defendant 
or  immaterial,  he  ought  not  to  be  precluded  from  waiving 
his  rights ;  and  if  he  does  waive  them,  either  in  express 
terms,  or  by  silent  acquiescence,  the  waiver  ought  to  be  irre- 
vocable. An  execution  issued  January  7th,  1842,  was,  by  mis- 
take, made  returnable  on  the  first  Monday  in  July,  1841.  A 
motion  against  the  sheriff  and  his  sureties  was  made  for  not 
returning  the  execution  according  to  law,  which  motion  he 
resisted,  011  the  ground  that  the  writ  was  returnable  on  an 
impossible  day.  The  Court  said  :  "  There  is  no  question  the 
clerk  committed  a  mistake  both  in  the  year  and  the  Monday 
of  the  month,  in  stating  the  time  for  the  return,  but  this  did 
not  affect  the  sheriff,  or  make  it  less  his  duty  to  make  the 
money  and  return  the  process  according  to  law."1 

§  45.  Clause  of  attestation. — The  execution  closed  with 
a  clause  of  attestation,  as  "  Witness,  Edward  Lord  Ellen- 
borough,  at  Westminster,  the day  of ,  in  the 

year  of  our  reign."  In  the  English  Court  of  King's  Bench  a 
writ  of  fieri  facias  need  only  be  sealed  ;  "  but  in  the  Common 
Pleas,  all  executions  are  required  to  be  signed  by  the  pro- 
thonotary,  and  must  be  so  signed  before  they  are  sealed." 
Defects  in  the  clause  of  attestation,  unless  we  may  except  the 
seal  and  signature,  are  regarded  as  defects  in  matters  of  form, 

necessity  of  an  application  to  the  Court,  to  set  aside  the  execution  for  the  irreg- 
ularity ;  and  where  tho  irregularity  may  be  cured  by  such  Court  by  amend- 
ment." 

1  Samples  v.  Walker,  9  Ala.  726. 

2Tidd's  Pr.  999;  Binghamon  Judgt.  and  Ex.  190.  InNcw  York,  an  execution 
Deed  not  contain  auy  teste  nor  direction  to  return.  (Carpenter  v.  Simmons,  J 
Robt.  3GO  ;  S.  0.  28  How.  Pr.  12.) 
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and  therefore  as  not  affecting  the  validity  of  the  writ.1  In 
Georgia,  a  writ  was  erroneously  dated,  so  that  the  person  in 
whose  name  it  was  tested  was  not  the  judge  at  the  date  of 
the  teste.  This  writ  was  held  not  to  be  void,  and  the  sheriff 
was  not  permitted  to  avail  himself  of  the  irregularity  as  an 
excuse  for  not  serving  the  writ.2  At  the  common  law,  a 
judgment  was  deemed  to  he  entered  on  the  first  day  of  the 
term.  The  execution  might  bear  teste  any  time  after  the 
supposed  entry  of  thejudgmeut.  "Every  writ  of  execution,  in 
the  case  of  a  common  person,  must  bear  teste  in  term  time  : 
for  being  the  process  of  the  Court  in  which  judgment  is 
given,  they  have  no  authority  for  awarding  it  at  any  other 
time.  "When  judgment  is  entered  up  in  vacation,  it  relates 
in  point  of  form  to  the  first  day  of  the  preceding  term,  and 
execution  may  be  sued  out  on  it  by  a  writ  tested  as  of  the 
preceding  term  ;  for  the  plaintiff  having  run  through  the 
whole  course  of  a  judicial  proceeding,  and  his  cause  being 
ripe  for  execution,  it  would  be  unreasonable  to  oblige  him  to 
wait  till  the  ensuing  term,  by  which  he  might  be  disappointed 
of  the  effect  of  his  judgment."  3  In  the  United  States,  the 
theory  of  the  common  law,  that  the  execution  is  issued  by  the 
Court  and  is  a  judicial  act,  does  not,  as  a  general  rule,  prevail. 
With  us  it  is  a  ministerial  act,  to  be  performed  by  the  clerk 
of  the  Court ;  and  which  may  be  performed  out  of  term  time 
as  well  as  within  term  time.  We  are  therefore  under  no 
necessity  of  giving  our  writs  a  fictitious  date.  We  have  also 
very  generally  abolished  the  common-law  fiction  that  a  judg- 
ment is  entered  at  the  commencement  of  the  term.  In  most 
of  the  States,  the  proper  date  for  the  writ  is  that  at  which  it 
was  in  fact  taken  out.4  If  the  date  is  stated  according  to  the 
year  of  the  commonwealth,  the  year  of  Christ  may  be 
omitted.5  In  Ohio,  it  has  been  held  that  an  execution  signed 
by  the  deputy  clerk,  without  using  the  name  of  the  principal, 

1 A  -writ  tested  on  a  -wrong  day  is  a  nullity  in  New  Brunswick.     (Power  v. 
Johnson,  2  Kerr,  43.) 

2  Jordan  v.  Porterfield,  19  Geo.  139. 

3  Bingham  on  Judgment  and  Ex.  187. 
Mollison  v.  Eaton,  16  Minn.  426. 

6  Craig  v.  Johnson,  Hardin,  520. 
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\vas  valid.1     The  signature  of  a  justice  of  the  peace  to  an  exe- 
cution issued  by  him  is  indispensable.2 

§  46.  The  seal. — The  effect  of  the  failure  to  affix  the  seal 
of  the  Court  to  an  execution  is  a  subject  upon  which  the  au- 
thorities are  too  evenly  divided  to  warrant  us  in  expressing  a 
very  decided  opinion.  The  question  has  been  much  more 
frequently  determined  than  discussed  by  the  Courts.  The 
conclusions  on  either  side  have  been  announced  with  a  curt- 
ness  and  dogmatism  that  disdained  argument  and  explanation, 
and  cared  neither  to  deal  with  logic  nor  delve  for  precedents. 
On  the  one  side,  the  theory  seems  to  be  that  before  the  seal 
is  affixed  there  can  be  no  writ ;  that  without  the  seal  there 
can  be  no  legal  command  to  execute  the  judgment  of  the 
Court  ;  that  an  officer,  acting  in  the  absence  of  the  seal,  acts 
in  the  absence  of  the  writ,  and  that,  so  acting,  whatever  he 
does  is  unjustifiable  and  void.3  On  the  other  side,  it  is  as- 
sumed that  the  omission  of  the  seal  is  the  omission  of  a  mat- 
ter of  form  rather  than  of  substance  ;  that  it  can  be  corrected 
by  amendment,  on  application  to  the  Court ;  and  that,  being 
an  amendable  error,  it  cannot  utterly  avoid  the  writ.  This 
view  seems  to  us  to  merit  more  support  than  it  has  received, 
and  to  be  better  sustained  by  reason  than  it  is  by  authority.4 
When,  after  the  lapse  of  a  long  period,  a  writ  is  offered  in 
evidence,  a  very  slight  and  indistinct  impression  will  be  pre- 
sumed to  have  been  made  by  a  seal.5 

§  47.  A  material  alteration  in  a  writ,  made  by  plaintiff 
after  its  issue,  without  leave  of  the  Court,  will,  no  doubt, 
make  the  writ  void  as  against  the  plaintiff  and  all  others  hav- 

1  Chapin  v.  Allison,  15  Ohio,  566. 
2Huggins  v.  Ketchum,  4  Dev.  &  Bat.  414. 

3  Insurance    Co.  v.  Hallock,  G  Wall.  556 ;  Boal  v.  King,  6  Ohio,  11 ;  Swott  v. 
Patrick,  2  Fairf.  177 ;  Huthins  v.  Edson,  1  N.  H.  139 ;  Shackleford  v.   McEea, 
3  Hawks,  226  ;  Seawell  u.'Bank  of  Cape  Fear,  3  Dev.  279. 

4  Dover  u.  Akin,  40  Geo.  429  ;  Corwith  v.  Bank  of  Illinois,  18  Wis.  560  ;  Sa- 
bin   v.   Austin,    19   Wis.   421;  People  v.  Dunning,!  "Wend.    16;  Dorainick  v. 
Backer,  3  Barb.  17  ;  Arnold  v.  Nye,  23  Mich.  286 ;  Sawyer  v.  Baker,  3  Greenl. 
J9  ;  Purcell  v.  McFarland,  1  Ired.  34. 

6  Heighway  v.  Pendleton,  15  Ohio,  755. 
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ing  notice  of  the  unauthorized  alteration.1  The  alteration  of 
an  original  into  an  alias  writ  is  said  to  make  it  void  ; 2  but 
this  rule  will  not  be  allowed  to  so  operate  as  to  destroy  the 
protection  due  to  a  sheriff  or  constable  to  whom  the  writ  was 
delivered  for  execution.3 

1  Trigg  v.  Ross,  35  Mo.   165 ;   People  v.  Lamborn,  1  Scam.  123 ;  White  v. 
Jones,  38  111.  159. 

2  Johnson  v.  Winslow,  Kerr,  N.  B.  53. 

3  Faria  u.  State,  3  Ohio  St.  153. 
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CHAPTER  IV. 

ISSUING  ALIAS  AND  PLURIES  WHITS. 

$  48.  Classification  of  cases  in  which  may  issue. 

$  49.  The  former  writ  ought  to  be  returned. 

$  50.  The  levy  under  the  former  writ  must  be  disposed  of. 

$  51.  May  issue  after  year  and  a  day  without  scire  facias. 

$  52.  When  may  issue  without  return  of  former  writ. 

$  53.  Issued,  when  judgment  was  satisfied,  fraudulently  or  by  mistake. 

$  54.  After  sale  under  void  writ,  or  where  defendant  had  no  title. 

$  55.  Form  of,  and  consequence  of  errors  in. 

$  56.  Notice  to  obtain. 

§  48.  Classification  of  cases  in  -which  an  alias  -writ 
may  issue. — The  plaintiff  is  uot  limited  to  his  original  or 
first  writ  of  execution,  but  may  call  to  his  aid  such  further 
writs  as  may  be  necessary  to  enable  him  to  obtain  a  full  sat- 
isfaction of  his  demand.  The  second  writ  is  usually  called 
an  alias,  and  writs  issued  subsequently  to  the  alias  are  pluries 
writs.  An  alias  or  pluries  may  usually  be  issued  as  of  course, 
without  leave  of  the  Court,  but  there  are  circumstances  in 
which  it  is  first  necessary  to  obtain  such  leave.  An  alias  or 
pluries  writ  is  proper  :  1st.  "When  the  preceding  writ  has  been 
returned  unsatisfied  in  whole  or  in  part ;  2d.  When  the  pre- 
ceding writ  has  not  been  returned,  and  a  sufficient  reason  ex- 

^j  * 

ists  for  the  issuing  of  another  writ  without  requiring  a  return  of 
the  former  ;  3d.  Where  a  former  writ  has  been  returned  sat- 
isfied, when  no  satisfaction  has  in  fact  been  made.  In  the 
first  case,  the  writ  may  issue  as  of  course  ;  but  in  the  last  two 
cases  there  is  usually  a  necessity  of  obtaining  an  order  of 

Court. 

* 

§  49.   Necessary  that  former  -writ  shall  be  returned. — 

It  is  obvious,  that  to  allow  plaintiff  successive  writs  of  execu- 
tion to  the  same  county,  without  requiring  him  to  give  any 
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account  of  his  proceedings  under  former  writs,  would  be 
likely  to  lead  to  great  confusion  and  abuse  in  the  execution 
of  process.  As  between  different  kinds  of  writs,  it  is  clear 
that  plaintiff  may,  at  the  common  law,  sue  out  one  kind  with- 
out returning  another.  Hence,  a  plaintiff  having  taken  a 
fieri  facias  may  issue  a  ca.  sa.,  even  where  an  attempted  levy 
has  been  made  under  the  former,  but  abandoned  because  the 
property  had  been  previously  seized  under  other  process,  or  is 
from  any  other  cause  no  longer  liable  to  seizure.1  But  if  the 
levy  be  consummated,  there  must  be  a  return  of  the  fi.  fa. 
before  the  ca.  sa.  can  issue,  although  the  levy  was  abandoned 
or  proved  unproductive.2  In  some  of  the  United  States,  the 
plaintiff  is,  by  statute,  allowed  at  his  own  cost  to  take  out  a 
second  execution  without  returmno;  the  first.3  But  where  no 

O  • 

statute  has  interposed  to  change  the  rule  of  the  common  law, 
it  is  clear,  in  this  country  as  well  as  in  England,  that  no  exe- 
cution can  regularly  issue,  if  any  attempt  has  been  made  to 
execute  a  former  writ  to  which  no  return  has  been  made.4 
The  rule  probably  goes  farther  when  the  second  writ  is  of 
the  same  nature  as  the  first,  and  prohibits  the  issuing,  with- 
out leave  of  the  Court,  of  any  alias  or  pluries  execution, 
while  the  former  writ  is  unreturned,  no  matter  whether  a  levy 
has  been  made  or  not  ;5  and  to  support  this  prohibition  it  has 

IDicas  v.  Warner,  3  M.  &  Scott,  814;    10  Bing.  341;  Steele  v.  Murray,  1 
Blackf.  179  ;  Edmond  v.  Boss,  9  Price,  5. 

2  Hudson  v.  Dangerfield,  2  La.  66 ;  Miller  v.  Parnell,  6  Taunt.  370  ;  2  Marsh. 
78 ;  Dennis  v.  Wells,  Cro.  Eliz.  344 ;  Lawes  v.  Codrington,  1   Dowl.  P.  C.  30 ; 
Turner  v.  Walker,  3  Gill.  &  J.  377  ;  Wilson  v.  Kingston,  2  Chitty,  203  ;  Scott  v. 
Hill,  2  Murph.  143  ;  Arnold  v.  Fuller,  1  Ohio,  458  ;  Purdon  v.  Purdon,  2  Miles, 
173. 

3  Webb  v.  Bumpass,  9  Port.  201 ;  Fryer  u.  Dennis,  3  Ala.  254 ;    Hopkins  v. 
Land,  4  Ala.  427  ;  Windrum  v.  Parker,  2  Leigh,  361. 

4  Allen  v.  Johnson,  4  J.  J.  M.  235  ;  Gist  v.  Wilson,  2  Watts,  30  ;  Cupston  v. 
Field,  3  Wend.  382 ;  Marshall  v.  Moore,  36  HI.  321 ;    Babcock  v.   McCamant, 
53  111.  215  ;  Dorland  v.  Dorland,  5  Cow.  417  ;  Ledyard  v.  Buckle,  5   Hill,  571 ; 
Corning  v.  Burdick,  4  McLean,  133  ;    McMurrich  v.  Thompson,  1  U.  C.  Pr.  R. 
258  ;  Cairns  v.  Smith,  8  Johns.  337  ;  Chapman  v.  Bowlby,  8  M.  &  W.  248 ;  1  D. 
N  S.  83 ;  Coppendale  v.  Debonaire,  Barnes,  213 ;  but  see  Green  v.  Elgie,  3  B.  & 
A-dd.  437  ;  Franklin  v.  Hodgkinson,  3  D.  &  L.  554 ;  10  Jur.  249  ;  15  L.  J.  Q. 
B.  132. 

6  Waters  v.  Caton,  1  H.  &  McH.  407  ;  Corning  v.  Burdick,  4  McL.  133  ;  Oviat 
D.  Vyner,  Salk.  318  ;  Cutler  v.  Colver,  3  Cow.  30. 
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been  maintained  that,  after  the  issuing  of  execution,  a  pre- 
sumption arises,  and  continues  till  rebutted  by  the  officer's  re- 
turn, that  the  judgment  has  been  satisfied  by  levy  on  suffi- 
cient goods.1 

§  50.  There  must  be  no  outstanding  levy. — If  a  writ 
has  been  issued  and  its  execution  commenced,  it  must  first  be 
completed  before  a  new  writ  can  issue.  This  rule  applies 
equally  whether  the  old  writ  has  been  returned  or  not.  A 
levy  upon  property  is,  to  the  extent  of  the  levy,  a  satisfaction 
of  the  j  udgment.  Therefore,  if  the  return  shows  that  property 
has  been  levied  under  the  writ,  and  has  not  been  released  nor 
sold,  it  cannot  be  known  to  what  extent  the  writ  is  satisfied, 
nor  for  what  amount  the  alias  should  issue.  The  proper  pro- 
ceeding in  such  case  is  to  issue  a  writ  of  venditioni  exponas,  by 
which  the  property  seized  may  be  sold.2 

§  51.  May  issue  after  year  and.  a  day  without  scire 
facias. — The  provisions  of  the  common  law,  that  execution 
may  issue  within  a  year  and  a  day  after  judgment,  and  pro- 
visions of  a  like  nature  in  the  statutes  of  the  various  States  of 
these  United  States,  have  no  application  to  alias  and  pluries 
writs.  In  some  of  the  States  the  time  within  which  these 
writs  may  be  sued  out  is  limited  by  statute.  But,  in  the 
absence  of  statutory  regulation  to  the  contrary,  if  an  original 
execution  is  issued  within  the  time  prescribed  by  law,  and  is 
thereafter  returned  unsatisfied,  it  is  no  longer  necessary  a3 
between  the  original  parties  to  revive  the  judgment  by  scire 
facias.  An  alias  writ  may  issue  at  any  time  subsequent  to 
such  return,  and  while  the  judgment  remains  in  force.3  It 
has  even  been  held  that  this  rule  could  be  invoked  when  the 

1  Bishop  v.  Spruance,  4  Hairing.  114. 

2  Bibcock  u.  McCamant,  53  111.  214  ;  Freeman  v.  Brown,  7  Monr.  2G2. 

8  Jordan  v.  Petty,  5  Fla.  32G ;  Dowsman  u.  Potter,  1  Mo.  518;  Pierce  u. 
Crane,  4  How.  Pr.  257  ;  McSmith  v.  Van  Deusen,  9  How.  Pr.  245  ;  Lindell  u. 
Ceiiton,  G  Mo.  3G1 ;  Clemens  v.  Brown,  9  Mo.  718  ;  Flanagan  v.  Tiiien,  53  Barb. 
687  ;  Mitchell  v.  Chestnut,  31  Md.  521  ;  Thorp  u.  Fowler,  5  Cow.  44G ;  Craig  u. 
Johnson,  Hardin,  520  ;  Lampsett  v.  Whitney,  2  Suam.  441  ;  Payno  v.  Payne's 
Ex.  8  B.  Monr.  301  ;  J^wett  v.  Hoogland,  30  Ala.  71G  ;  Bank  of  Miss.  v.  Catlett, 
5  How.  Miss.  175 ;  Abby  v.  Com.  Bank  of  New  Orleans,  31  Miss.  434. 
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original  writ,  though  issued  by  the  clerk,  was  never  in  the 
sheriff's  hands.1  The  soundness  of  this  decision  may  well  be 
doubted.  The  reason  of  the  law  requiring  plaintiff  to  revive 
his  judgment  by  scire  facias  after  a  year  and  a  day  has  passed 
without  the  issuing  of  a  writ,  was  that  it  seems  improbable 
that  plaintiff  would  remain  so  long  inactive  unless  the  judg- 
ment had  been  paid.  He  is  therefore  not  allowed  to  proceed 
without  giving  defendant  notice.  The  mere  taking  of  the 
writ  from  the  clerk's  office  shows  a  degree  of  inaction 
scarcely  less  than  that  shown  where  the  writ  is  not  called  for 
at  all.2 

§  52.  When  may  issue  -without  return  of  former 
writ. — The  issuing  of  an  alias  writ  is  no  doubt  always  within 
the  power  of  the  Court,  while  the  judgment  continues  in 
force.  This  power  will  be  exercised,  under  the  discretion  of 
the  Court,  in  a  great  variety  of  cases.  It  may  often  happen 
that  the  execution  has  not  been  returned,  and,  through  some 
accident,  cannot  be.  In  all  such  cases,  the  Court  may,  no 
doubt,  on  a  proper  showing,  allow  an  alias  or  pluries  to  issue, 
without  requiring  the  return  of  the  former  writ.3 

§  53.    On   judgment   satisfied  by  fraud  or  mistake. — 

A  mistake  may  occur  in  issuing  a  writ  by  which  the  amount 
directed  to  be  collected  may  be  less  than  that  to  which  plaint- 
iff is  entitled  under  his  judgment.  In  such  an  event,  the 
plaintiff  is  not  without  remedy.  The  Court  will  not  harass  the 
defendant  with  the  trouble  and  expense  of  two  writs  without 
imposing  on  plaintiff  such  terms  as  may  be  requisite  to  indem- 
nify the  former  from  all  loss  arising  from  the  negligence  or 
mistake  of  the  latter.  Bat  if,  after  notice  of  the  mistake, 
the  defendant  persists  in  his  refusal  to  pay  the  balance  due,  a 
new  writ  will  be  ordered.4  But  where  an  execution  issued 

1  Nicholson  v.  Housley,  Litt.  Select  Cas.  301. 

2  Kellcy  v.  Vincent,  8  Ohio  St.  415  ;  deciding  that  "  suing  out  execution  "  re- 
quires actual  or  constructive  delivery  of  the  writ  to  the  sheriff. 

3  In  Georgia,  "where  an  original  execution  was  returned,  and  then  lost,  it  was 
held  that  the  alias  ought  not  to  have  issued  without  an  order  of  Court.    (Wat- 
eon  v.  Halsted,  9  Geo.  275.) 

4  Hunt  v.Passmore.  2  Dowl.  P.  C.  414  ;  Langdon  v.  Langdon,  1  Root,  454 ;  The 
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for  the  proper  sum,  and  by  the  plaintiff's  directions  a  levy 
was  made  for  a  smaller  amount,  it  was  held  that  no  further 
\vritshould  issue.  "An  execution,"  said  the  Court,  "is  an 
entire  thing.  If  a  plaintiff  in  a  judgment  issues  an  execu- 
tion, and  directs  an  amount  less  than  the  whole  sum  to  which 
lie  is  entitled  to  be  levied,  he  cannot  subsequently  issue 
another  execution  for  the  balance.  It  cannot  be  permitted 
that  a  defendant  should  be  harassed  by  repeated  executions. "  l 
If  a  motion  is  made  to  vacate  an  entry  of  satisfaction,  because 
made  by  an  attorney  without  authority,  the  Supreme  Court 
will  not  review  the  action  of  the  subordinate  Court,  if  there 
was  a  conflict  of  evidence.2 

§  54.  After  sale  under  void  writ,  or  -where  defendant 
had  no  title. — An  execution  may  be  returned  satisfied,  and 
yet  it  may  turn  out  that  no  actual  satisfaction  has  taken  place. 
This  may  happen  :  1st.  "Wlieu  the  writ  or  the  levy  is  void,  and 
therefore  does  not  transfer  the  title  to  the  property  seized  and 
sold  under  it ;  2d.  When  the  entry  of  satisfaction  was  made, 
either  wrongfully  or  by  mistake  ;  and  3d.  When  the  property 
sold  was  purchased  by  the  plaintiff',  but  did  not  belong  to  the 
defendant,  and  plaintiff  has  therefore  been  compelled  to  ac- 
count for  it  to  the  true  owner.  In  the  first  class  of  cases,  the 
void  writ  is,  in  legal  effect,  no  writ ;  and  when  the  defendant 
has  not  lost,  nor  the  plaintiff"  acquired,  anything  by  the  writ, 
it  is  not  to  be  disputed  that  a  new  writ  may  and  ought  to 
issue.3  In  cases  of  the  second  class,  the  propriety  of  order- 
ing a  second  writ  is  also  indisputable.  "Every  Court  has 
control  over  its  process,  and  of  entries  upon  its  records  ;  and 
whenever  process  is  irregularly  issued,  or  the  entry  of  the  sat- 

Peoplo  v.  Judges  of  Chatauque,  1  "Wend.  73.  See  also  Moore  v.  Edwards,  1 
Bailey,  23  ;  Sims  v.  Campbell,  1  McCord's  Ch.  53. 

1  Tho  People  v.  Onondaga  C.  P.  3  Wend.  331. 

2  Fuller  v.  Baker,  48  Gal.  G32. 

SHughea  v.  Streeter.  24  111.  G47 ;  Field  v.  Paulding,  3  Abb.  Pr.  139 ;  S.  C.  1 
Hill,  187  ;  citing  Suydam  v.  Holden,  decided  by  N.  Y.  Court  of  Appeals  in  Oct. 
1853,  and  not  reported;  Freeman  on  Judgta  Sec.  478,  citing  Stoyel  v.  Cady,  4 
Day,  225  ;  Arnold  v.  Fuller,  1  Ohio,  466  ;  Townsend  v.  Smith,  20  Tex.  465; 
Tato  v.  Anderson,  9  Mass.  92 ;  Gooch  v.  Atkins,  14  Mass.  379 ;  Ladd  v.  Blunt, 
4  Mass.  402. 
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isf action  of  a  judgment  is  improperly  made,  the  Court  has 
power  to  inquire  into  the  subject,  and  to  cause  the  former  to 
be  set  aside,  and  the  latter  to  be  vacated.  It  is  believed  to  be 
the  uniform  practice  to  do  so  on  motion.  This,  it  is  true,  5s  a 
summary  mode  of  procedure,  and  important  rights  and  inter- 
ests, and  difficult  questions,  may  be  involved,  which  are  sum- 
marily tried  by  the  Court  without  the  intervention  of  a  jury, 
but  these  objections  have  not  been  regarded  as  sufficient  to 
prevent  Courts  from  exercising  their  jurisdiction  in  this  man- 
ner.!J1  In  Kentucky,  an  agent  of  the  plaintiff,  through  mis- 
take, indorsed  a  credit  on  an  execution.  Some  time  after- 
ward, the  plaintiff  sued  out  another  writ,  disregarding  this  in- 
dorsement. A  motion  having  been  made  to  quash  this  last 
writ,  the  Court  of  Appeals  said:  "We  do  not  understand 
that  a  receipt  indorsed  upon  execution,  by  an  agent,  so  nec- 
essarily precludes  the  plaintiff  from  taking  out  another  execu- 
tion, as  that  he  will  have  to  cause  the  receipt  to  be  erased  by 
order  of  the  Court  before  he  can  legally  obtain  another.  It, 
no  doubt,  will  be  much  the  most  prudent  for  clerks  to  refuse 
a  new  execution,  under  such  circumstances,  without  an  order 
of  Court.  But  if  a  second  execution  does  go,  and  it  turns 
out  that  plaintiff  was  entitled  to  it,  we  do  not  think  the  is- 
suing of  it  should  be  treated  as  irregular,  and  subject  the 
proceedings  under  it  to  be  quashed."2  But  no  doubt 
the  better  opinion  is,  that  when  a  judgment  appears  to  be  satis- 
fied of  record,  this  satisfaction  ought  to  be  vacated  before  any- 
thing further  is  done  under  the  judgment.3  Where  property 
is  levied  on,  but  returned  unsold  for  want  of  title,  the  sup- 
posed satisfaction  presumed  to  arise  from  the  levy  is  shown  to 
have  been  no  satisfaction  whatever.  Therefore,  another  writ 
may  issue.4  The  statute  22  Henry  VDJ,  Ch.  5,  gave  a  rem- 

1  Wilson  v.  Stilwell,  14  Ohio  S.  467;    see  also  Laughlin  v.  Fairbanks,  8  Mo. 
367.     In  both  these  cases,  satisfaction  had  been  acknowledged  by  persons  who 
were  not  entitled  to  the  fruits  of  the  judgments.    (McMichael  v.  Branch  Bank, 
14  Ala.  496  ;  Aycock  v.  Harrison,  63  N.  C.  145  ;  Anderson  v.  Nicholas,  4  Kobt. 
630.) 

2  Frankfort  Bank  v.  Markley,  1  Dana,  373. 

3  Poor  v.  Deaver,  1  Ired.   391;  Hughea  v.  Streeter,  24  El.  647;  Snead  u. 
Rhodes,  2  Dev,  &  Bat.  386 ;  Rikeman  v.  Kohn,  48  Geo.  183. 

4  Peddlor  v.  Hollinshead,  9  S.  &.  K.  277  ;  Coleman  v.  Mansfield,  1  Miles,  56. 

F.  Ex.— 6. 
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edy  to  the  creditor  to  whom  the  debtor's  land  had  been  de- 
livered, under  un  elegit,  when  the  tenant,  by  elegit,  was  there- 
after evicted  without  any  fault  on  his  part.  It  has  been  held, 
in  Xew  York,  that  this  statute  became  a  part  of  the  common 
law  of  that  State,  because  it  was  a  part  of  the  general  law  of 
England  when  the  colony  was  settled  under  the  charter  of 
the  Puke  of  York  ;  and  further,  that  when  the  elegit  was 
abolished  in  that  State,  the  equitable  principles  of  the  statute 
of  Ileury  VIII  remained  in  force,  and  were  so  far  applicable 
to  sales  under  execution  as  to  entitle  plaintiff  to  equitable  re- 
lief on  the  failure  of  title  to  property  purchased  by  him  under 
execution,  against  defendant.1  The  provisions  of  the  statute 
of  Ileury  VIII  were  re-enacted  in  the  territory  comprising 
the  present  States  of  Massachusetts,  Maine,  and  Kew  Hamp- 
shire. In  those  States,  it  is  clear  that,  when  plaintiff  wholly 
loses  the  lands  taken  by  him  under  an  extent  or  sold  under  exe- 
cution on  account  of  the  invalidity  of  defendant's  title,  or  of 
the  proceedings  under  the  writ,  he  may,  by  scire  facias,  ob- 
tain a  new  execution  for  the  whole  debt ; 2  and  when  it  turns 
out  that  defendant  had  a  less  estate  than  that  extended,  the 
plaintiff  may  obtain  execution  to  compensate  him  for  the  dif- 
ference between  the  value  of  the  estate  extended  and  the  es- 
tate obtained.3  But  it  must,  in  all  cases,  be  clear  that  the 
plaintiff  has  lost  the  benefit  of  his  purchase.4  But  there  fre- 
quently arise  cases  to  which  no  statute  like  that  of  Henry 
VIH  can  be  applied,  either  because  no  such  statute  is  in 
force  in  the  State,  or  because  the  property  sold  is  not  of  the 
kind  contemplated  by  the  statute.  "  In  such  a  case,  if  the 

1  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  586. 

2  Perry  v.  Terry,  2  Gray,  326  ;  Dewing  v.  Duranfc,  10  Met.  29  ;  Barker  v.  "Wen- 
dell, 12  N.  H.  119  ;    Green  v.  Bailey,  3  N.  H.  33  ;  Pillsbury  v.  Smyth,  25  Me. 
427  ;  Dennis  v.  Arnold,  12  Met.  449  ;  Stewart  v.  Allen,  5  Me.  103 ;  Ware  v.  Pike, 
12  Me.  303.     See  Rev.  St.  Me.  1871,  p.  573,  Sec.  18  ;  Grosvenor  v.  Chcslcy,  48  Me. 
369 ;  Soulc  v.  Buck,  55  Me.  30  ;  Gen.  St.  Mass.  1860,  p.  519,  Sec.  22 ;  Kcndrick 
v.  "Wentworth,  14  Mass.  57 ;  Wilson  v.  Green,  19  Pick.  433,  where  tho  rule  waa 
applied  to  personal  property  ;  Dennis  v.  Sayles,  11  Met.  233  ;  Gcnl.  Stat.  Vt.  1863, 
p.    368,  Sees.  43-52  ;    Pratt  v.  Jones,  25  Vt.  303  ;  Baxter  v.  Shaw,  28  Vt.  569, 
Royco  v.  Strong,  11  Vt.  248  ;  Bell  v.  Roberts,  13  Vt.  5S2  ;  Hydo  v.  Taylor,  II 
Vt.  599  ;  Briggs  v.  Green,  33  Vt.  565. 

3  Coos  Bank  v.  Brooks,  2  N.  H.  148  ;  Soule  v.  Buck,  55  Me.  30- 

4  Batchelder  v.  Wasson,  8  N.  H.  121. 
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plaintiff  be  the  purchaser,  a  satisfaction  is  produced  without 
any  resulting  benefit  to  the  plaintiff  or  any  detriment  to  the 
defendant.  The  question  then  arises,  Is  this  satisfaction  ir- 
revocable, or  may  the  plaintiff  have  it  vacated,  and  procure 
a  new  execution  ?  Upon  this  question,  the  authorities  are 
quite  evenly  divided,  and  are  clearly  irreconcilable.  On  the 
one  hand,  it  is  insisted  that,  as  the  maxim  caveat  emptor  ap- 
plies to  all  purchasers  at  sheriffs'  sales,  the  purchaser  takes  all 
risks  ;  and,  therefore,  that  he  cannot  have  the  sale,  and  the  sat- 
isfaction thereby  produced,  vacated  on  account  of  the  failure 
of  defendant's  title.  On  the  contrary,  it  is  claimed  that  '  the 
doctrine  of  caveat  emptor  has  its  legitimate  effect  in  precluding 
any  idea  of  warranty  by  the  defendant  in  execution,  or  by  the 
sheriff';  and,  therefore,  that  it  interposes  no  obstacle  to  pre- 
vent the  plaintiff  from  obtaining  that  relief  to  which,  upon 
principles  of  natural  justice,  he  seems  entitled."  1 

§  55.  Form  of  alias. — An  alias  writ  should  contain  all 
the  particulars  embraced  in  an  original  writ  ;  and,  in  addition, 
should  show  the  issue  of  the  former  writ,  the  amount  realized 
thereon,  and  the  sum  remaining  due  and  for  which  the  officer 
is  to  levy.2  As  the  alias  cannot  properly  issue  before  the 
return  of  the  original,  it  ought  not  to  be  tested  before  such 

1  Freeman  on  Judgments,  Sec.  478.     The  following  cases  deny  the  plaintiff's 
light  to  another  execution  when  the  property  sold  to  him  under  the  first  did  not 
belong  to  defendant  :   Haleombo  v.  Loudermilk,  3  Jones,  491  ;  Vattier  v.  Lytle's 
Ex.  G  Ohio,  482  ;  Freeman  v.  Caldwell,  10  Watts,  10  ;  Salmon  v.  Trice,  13  Ohio, 
383  ;  Hollistcr  v.  Dillon,  4  Ohio  S.  205  ;   and  tho  following  cases  affirm  such 
right :  Whiting  v.  Bradley,  2  N.  II.  70;  Maguiro  v.  Marks,  28  Mo.  193  ;  Adama 
v.  Farmcter,  5  Cow.  280  ;  Richardson  v.  McDougall,  19  Wend.  80  ;  Townsend 
v.  Smith,  20  Tex.  4G5 ;  Andrews  v.  Richardson,  21  Tex.  287 ;   Bitter  v.  Hen- 
uhaw,  7  Iowa,  08  ;  Tudor  v.  Taylor,  20  Vt.  Ill ;  Cross  v.  Zane,  47  Cal.  602.     In 
Piper  v.  Elwood,  4  Denio,  1G5,  plaintiff  was  allowed  to  recover  in  an  action  on 
a  judgment  which  had  been  satisfied,  on  proving  that  the  satisfaction  was  pro- 
duced by  n,  side  of  property  which  defendant  had  recovered  because  it  was  exempt 
from  execution.    In  Tennessee,  tho  revival  of  judgment  where  it  was  satisfied  by 
gale  of  property  not  belonging  to  defendant,  is  provided  for  by  statute.     (Eddo  v. 
Cowan,  1  Sneed,  290;  Swaggerty  v.  Smith,  1  Heisk.  403.) 

2  Chapman  v.  Bowlby,  8  M.  &  W.  240  ;  Leo  v.  Neilson,  3  U.  C.  Law  J.  72 ; 
Oviat  v.  Vyner,  Salk.  318 ;   Smith  u.  Jones,  2  All.   17G  ;  Watson  v.  Halsted,  9 
&eo.  275 ;  BinghamonJudgt.  and  Ex.  260:  Scott  u.  Allen,  1  Tex.  508  ;  Maupin 
f.  Emmons,  47  Mo.  304. 
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return.  Mere  errors  in  issuing  an  alias  or  pluries  writ, 
whether  in  regard  to  its  form  or  to  the  time  and  manner  of 
its  issue,  while  they  may  make  it  voidable,  do  not  render  it 
void.1 

§  56.  Notice  of  motion  for. — "Where  the  original  exe- 
cution has  been  returned  unsatisfied,  wholly  or  in  part,  an 
alias  may  issue  without  any  notice  to  the  defendant.2  'In 
Massachusetts,  it  seems  to  be  the  usual  practice,  before  issuing 
an  alias  on  a  judgment  for  alimony,  to  give  defendant  notice, 
that  he  may  have  an  opportunity  of  showing  that  payment 
has  been  made  ; 3  but  the  Court  may,  in  its  discretion,  issue 
an  alias  without  such  notice.4  "When  the  application  for  an 
alias  is  made  without  returning  the  original,  as  where  the 
latter  is  alleged  to  be  lost,  notice  should  'be  given  to  the 
defendant.5 

1  Bammel  v.  Watson,  2  Vroom,  281 ;  Rushin  v.  Shields,  11  Geo.  636 ;  The 
State  v.  Pago,  1  Speers,  408 ;  Bryant  v.  Johnson,  24  Me.  307  ;  Mace  v.  Ihitton,  2 
Ind.  309. 

2  Johnson  v.  Huntington,  13  Conn.  50. 
SNewcomb  v.  Ncwcomb,  12  Gray,  28. 
4Chaso  v.  Chase,  105  Mass.  385. 

6Douw  v.  Burt,  1  "Wend.  89.  NOTE. — Renewing  Executions.  Sometimes 
the  renewal  of  executions  is  authorized  by  statute.  Where  this  is  the  case,  there 
Beems  to  bo  no  necessity  for  the  return  of  original  and  the  issue  of  alias  writs. 
Ajiy  memorandum  or  indorsement  made  on  the  writ  by  the  proper  officer,  indi- 
uating  that  he  intends  that  it  shall  continue  in  force,  may  be  treated  as  a  renewal, 
and  as  authorizing  the  officer  to  proceed  either  to  make  new  levies  or  to  dispose 
of  those  already  made.  (Wickham  v.  Miller,  12  Johns.  320  ;  Chapman  v.  Fuller, 
7  Barb.  70  ;  Preston  v.  Lcavitt,  G  Wend.  663 ;  Wilson  v.  Gale,  4  Wend.  623.  In 
Connecticut,  the  practice  has  always  prevailed  of  renewing  executions  by  erasing 
the  original  date  and  inserting  a  subsequent  one.  (Roberts  v.  Church,  17  Conn. 
142. )  This  practice  is  irregular  in  Vermont,  but  a  writ  so  altered  is  noj;  void. 
(Sawyer  v.  Doane,  19  Vt.  598.)  In  Illinois,  and  in  most  of  the  other  States,  the 
renewal  of  an  execution  is  not  sanctioned  by  statute,  and  is  therefore  legally  im- 
possible. (Calhoun  County  v.  Birch,  27  HI.  440.) 
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CHAPTER  V. 

THE  WRIT  OF  VENDITTONI  EXPONAa 

$  57.  Definition  and  object. 

$  58.  Gives  no  authority. 

$  59.  May  issue  with  a.  fieri  facias  clause. 

$  60.  Effect  of  sale  under. 

$  61.  Collateral  attack. 

$  62.  To  whom  directed. 

§  57.  Definition  of  object. — The  venditioni  exponas  is 
sometimes  spoken  of  as  a  branch  of  the  writ  of  fieri  facias.1 
It  is  issued  when  an  original,  alias,  or  pluries  writ  of  fieri  facias 
is  returned  with  an  indorsement,  showing  that  the  officer  has 
levied  on  property,  and  has  the  same  in  his  hands  unsold.  In 
all  such  cases,  the  plaintiff  may  wish  to  compel  a  sale  of  the 
property  levied,  in  order  that  he  may  have  it  applied  to  the 
satisfaction  of  his  debt,  and  may,  in  case  it  does  not  produce 
a  complete  satisfaction,  have  execution  for  the  sum  remaining 
unpaid.  Without  this  writ,  the  plaintiff's  remedy  against 
the  officer  would  be  inadequate  ;  with  the  aid  of  the  writ, 
Huch  remedy  is  complete.  The  officer  is  bound  to  return  the 
writ  of  fieri  facias  by  the  return-day  thereof,  and  is  liable  to 
suit  if  he  does  not  return  it,  either  executed  or  with  a  suffi- 
cient excuse  for  not  executing  it.  In  case  he  returns  that  he 
has  made  a  levy,  and  gives  sufficient  excuse  for  not  having 
sold  the  property  levied,  then  the  plaintiff  may,  by  procuring 
a  writ  of  venditioni  exponas,  compel  him  to  proceed  with  the 
eale.  This  writ  is,  therefore,  properly  defined  as  the  writ 
which  compels  an  officer  to  proceed  with  the  sale  of  property 
levied  upon  under  a  fieri  facias.* 

1  Hughes  v.  Rees,  7  Dowl.  P.  C.  56  ;  4  M.  &  W.  468  ;  1  H.  &  H.  347. 

2  Cameron  v.  Reynolds,  Cowp.  40G  ;  "Welch  i\  Sullivan,  8  Cal.  165 ;  Holmea  u. 
Mcludoe,  20  Wis.  657  ;  Bellingall  u.  Duncan,  3  Gilm.  477  ;  LockriJge  u.  Bald- 
win, 20  Tex.  3J3  ;  Frisch  v.  Miller.  5  Perm.  St.  310. 
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§  58.  Gave  the  officer  no  authority. — The  venditioni 
exponas  was  so  frequently  issued  as  to  create  the  impres- 
sion that  it  was  a  writ  of  authorization  as  well  as  of  compul- 
sion, and  was  necessary  to  enable  the  officer  to  proceed  with 
the  sale.  Such  was  not  the  fact  ;  it  gave  the  officer  no  au- 
thority not  previously  possessed  by  him.1  Notwithstanding 
the  return  of  the  fieri  facias,  he  could  sell  the  property  levied 
on  as  well  without  as  with  a  venditioni  exponas.  If  he  was 
willing  to  proceed,  the  issue  of  this  writ  was  a  clear  super- 
fluity.2 Where  a  levy  had  been  made,  and  thereafter  a  su- 
persedeas  issued,  it  was  held  that  the  levy,  having  been  com- 
menced, gave  the  officer  a  special  property  which  the  super- 
sedeas  did  not  affect,  and  that  he  could,  therefore,  by  a  vendi- 
tioni exponas,  be  compelled  to  proceed  with  the  sale.3  If  the 
property  mentioned  in  the  venditioni  exponas  was  sold  with- 
out satisfying  the  judgment,  the  proper  remedy  was  to  pro- 
cure an  alias  fieri  facias  for  the  balance  due.4 

§  59.  May  have  fieri  facias  clause. — The  venditioni  ex- 
ponas could  be  issued  with  a  fieri  facias  clause.  It  then 
united  the  powers  of  the  two  writs,  compelling  the  sale  of 
the  property  under  levy,  and  authorizing  the  seizure  and  sale 
of  such  other  property  as  might  be  necessary  to  satisfy  the 
judgment.  But  if  the  fieri  facias  clause  was  not  inserted,  its 
omission  could  not  be  treated  as  a  clerical  error,  to  be  there- 
after cured  by  amendment.  A  levy  and  sale,  where  there  is 
no  fieri  facias  clause,  are  therefore  entirely  unauthorized  and 
absolutely  void.5  The  property  must  be  sold  under  the  ven- 

1  Manahan  u.    Sammon,   3  Md.  463  ;  Buehler  u.  Rogers,    68    Penn.  St.    9 ; 
Young  u.  Smith,  23  Tex.  598  ;  Smith  u.  Spencer,  3  Ired.  256  ;  Cummins  v.  Webb, 
4  Pike,  229  ;  Borden  v.  Tillman,  39  Tex.  262. 

2  Ayre  v.  Aden,  Cro.  Jac.  73 ;  Irvin  u.  Pickett,  3  Bibb,  3i3  ;  Clerk  v.  Withers, 
Ld.  Raym.  1073  ;  Colyer  v.  Higgins,  1  Duvall,  7  ;  Keith  u.  Wilson,  3  Met.  Ky. 
204.     But  it  has  sometimes  been  held  that  a  venditioni  was  essential  to  author- 
ize the  eale  of  lands.     (Porter  v.  Neelan,  4  Yeates,  108.) 

8 Charters.  Peeter,  Cro.  Eliz.  597;  Milton  v.  Edrington,  1  Dyer,  986;  Over- 
ton  v.  Perkins,  Mart.  &  Yerg.  367. 

*  Den  on  dem.  of  Smith  v.  Fore,  10  Ired.  37  ;  Chambers  u.  Dollar,  29  U.  C. 
ft.  B.  59'J. 

6Maupin  v.  Emmooa,  47  Mo.  304;  Quinn  v.  Wiswall,  7  Ala.  645;  Zug  u 
Uughlin,  23  Ind.  170  ;  Lee  u.  Howes,  30  U.  C.  Q.  B.  292. 


87  WRIT    OF   VENDITIOXI    EXPONAS.  §§  60-62 

Aitioni  before  seizure  can  be  made  under  the  fieri  facias 
clause.1 

§  60.    The  effect  of  a  sale  under  a  venditioni  exponas 

is  the  same  as  though  the  sale  had  been  made  under  the 
original  writ  before  the  return-day.  The  purchaser  can  ob- 
tain no  better  nor  greater  title  than  would  have  passed  under 
the  original  writ ; 2  but,  on  the  other  hand,  the  lieu  of  the 
original  writ,  and  of  the  levy  thereunder,  continue  under  the 
venditioni  exponas,  and  confer  as  ample  a  title  as  could  have 
been  transferred  under  and  by  virtue  of  such  original  liens. 


3 


§  61.  Collateral  attack. — A  venditioni  exponas  is  as  little 
liable  to  collateral  attack  and  as  much  subject  to  amend- 
ments as  the  original  writ.  Thus,  where  it  was  issued  under 
the  seal  of  the  Court,  but  without  the  clerk's  signature,  this 
omission  was  regarded  as  a  clerical  error,  proper  for  amend- 
ment, but  not  destroying  the  validity  of  the  writ.4  So,  where 
the  writ  omitted  some  of  the  articles  which  were  sold  under 
it,  it  was  amended  after  forty  years  to  sustain  the  sale,  it  ap- 
pearing that  all  the  articles  were  levied  on  under  the  fieri 
facias.5  In  such  a  case,  there  is  no  need  of  an  amendment ; 
for  as  the  officer  has  authority  to  sell  without  any  venditioni 
exponaS)  he  cannot  be  said  to  have  less  authority  because  of 
informalities  in  the  writ,  whether  of  form  or  substance.6 

§  62.  To  whom  directed. — This  writ  is  usually  directed 
to  the  officer  who  made  the  levy,  whether  he  continues  in 
office  or  not.  It  may,  however,  be  directed  to  and  executed 
by  his  successor  in  office,  if  the  levy  be  upon  real  estate  ; 7  but 
the  authorities  make  a  distinction  between  cases  where  the 

1  Canaday  u.  Nuttall,  2  Ired.  Eq.  265 ;  Dan  v.  Nichols,  63  N.  C.  107. 

2Badham  v.  Cox,  11  Ired.  456. 

3  Yarborough  v.  State  Bank,  2  Dev.  23  ;  Zug  v.  Langhlin,  23  Ind.  170 ;  Doe  «. 
Hayes,  4  Ind.  117  ;  Taylor  u.  Mumford,  3  Humph.  66. 

*  McCormack  v.  Meason,  1  Serg.  &  R.  92. 

•5  De  Haas  v.  Bunn,  2  Penn.  St.  335.  See  also  Chambers  v.  Dollar,  29  U.  O.  Q. 
U.  599. 

«  See  Sec.  58. 

7Bellingall  v.  Duncan,  3  Gilm.  477  ;  Sumner  v.  Moore,  2  McLean,  59  ;  Holme* 
t.  Mclndoc,  20  Wis.  G57  ;  Tarkiugton  r.  Alexand.-r,  2  Dev.  &  B.  87. 
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venditioni  is  issued  for  the  sale  of  personal  property,  and 
where  it  is  issued  for  the  sale  of  land.  In  cases  of  the  former 
class,  the  venditioni  must  go  to  the  officer  who  made  the 
seizure  ;  for  by  the  seizure  he  acquired  a  special  property  in 
the  chattels,  and  a  right  to  their  possession."  *  But  there  are 
Borne  American  authorities  which  insist  that  a  venditioni  to  sell 
lands  must  issue  to  the  sheriff  in  office  instead  of  to  the  one 
who  made  the  levy.2 

1  Clark  v.  Sawyer,  48  Cal.  138 ;  Purl  v.  Duval,  5  Har.  &  J.  69. 

2  Bank  of  Tennessee  v.  Beatty,  3  Sneed,  305 ;  Lesley  v.  Gardner,  3  Watts  &  8. 
314. 
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§  63.  Power  of  is  liberally  exercised. — The  power  of 
Courts  to  amend  executions  was,  until  a  comparatively  recent 
date,  either  doubted  altogether,  or  affirmed  with  great  hesi- 
tation. Thus,  Mi1.  Bingham,  in  his  work  on  Judgments  and 
Executions,  says  nothing  upon  this  subject,  except  the  follow- 
ing :  "But,  it  seems,  a  judicial  writ  may,  in  some  instances, 
be  amended  by  the  roll,  on  leave  from  the  Court."  *  No  sub- 
sequent author,  in  his  treatment  of  this  topic,  can  hope  to 
excel  Mr.  Biugham  in  brevity,  caution,  and  uncertainty. 
But  the  power  to  amend  executions,  and  the  limits  within 
which  it  would  be  exercised,  were  much  better  established 
and  understood  in  Mr.  Bingham's  time  than  his  cautious 
sentence  and  his  single  citation  of  authority  indicate.  At 
the  present  day,  the  power  to  amend  executions  so  as  to  cor- 
rect clerical  misprisious  is  universally  conceded,  and  frequently 
invoked.  "  Indeed,  it  is  very  difficult  to  prescribe  limits  to 
this  salutary  power  possessed  by  the  Courts,  of  permitting 
amendments  in  their  process,  whether  mesne  or  final.  It  is  a 
power  exercised  for  the  promotion  of  justice,  with  no  parsi- 

1  Bingham  on  Judgt.  and  Ex.  186. 
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monious  hand  ;  yet  where  its  allowance  would  be  destructive 
of  the  rights  of  innocent  third  persons,  the  Court  will  scan 
well  the  grounds  on  which  its  action  is  sought."1  "When 
we  advert  to  the  doctrine  of  amendments,  and  the  cases  which. 
have  been  decided  on  that  subject,  it  will  be  perceived  that 
the  object  of  the  whole  system  is  to  provide  a  remedy  for 
casual  omissions  or  negligence  of  different  officers  of  the 

o     o 

Court ;  in  a  word,  to  enable  the  party  to  do  that  which  the 
law  and  the  facts  in  the  case  would  have  authorized,  or  did 
require,  the  officers  to  have  done.  The  decisions  on  this  sub- 
ject are  so  numerous,  and  amendments  so  common,  and  I  may 
almost  say  unlimited,  that  the  difficulty  is  in  selecting  such 
cases  as  seem  most  directly  to  apply  to  the  subject  before  us.  "2 

§  64.  Amendments  for  matters  of  form. — When  we 
come  to  examine  the  different  decisions  in  reference  to 
amending  executions,  we  find  them  so  various  and  compre- 
hensive as  to  fully  justify  the  remarks  quoted  in  the  preced- 
ing section.  These  decisions,  though  not  perfectly  harmoni- 
ous, are  as  nearly  so  as,  from  our  previous  knowledge  of 
judicial  doubts  and  dissensions,  we  could  expect  to  find  them. 
In  the  chapter  on  the  form  of  an  original  execution,  we  have 
stated  that  every  execution  usually  embraces  six  different 
parts.  We  think  that  each  of  these  parts  may  be  amended, 
at  any  time,  where  the  amendment  proper  to  be  made  can  be 
ascertained,  either  from  reference  to  the  record,  or  to  the  ex- 
isting law  prescribing  the  form  and  contents  of  the  writ. 

§  65.  Amending  the  direction  to  the  officer.— Where  a 
writ  is  directed  to  an  improper  officer,  but  executed  by  the 
proper  officer,  the  error  in  the  direction  does  not  vitiate  the 
writ,  and  may  be  cured  by  amendment.3  Where  such  an 

1  Cawthorn  v.   Knight,   11  Ala.    582 ;  McCollum  v.  Hubbert,  13  Ala.  284 ; 
Meyer  v.  Ring,  1  H.  Bla.  541  ;  Simon  v.  Gurney,  5  Taunt.  605  ;  Atkinson  v. 
Newton,   2  Bos.  &  P.  336  ;  Deloach  v.  Tho  State  Bank,  27  Ala.  444.     Amend- 
ments may  be  made  in  matters  of  form,  but  not  of  substance.     (Blanks  v.  Rec- 
tor, 24  Ark.  496.) 

2  Bordeaux  v.  The  Treasurers,  3  McCord,  144. 

3  Rollins  v.  Rich,  27  Me.  557  ;  Walden  v.  Davison,  15  Wend.  678  ;  Hearsay  v. 
Bradbury,  9  Mass.  95  ;  Wood  v.  Ross,  11  Mass.  277. 
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error  had  been  committed,  the  Court  said  :  "  This  is  a  judi- 
cial writ,  and  the  erroneous  direction  is  a  mere  misprisiou  of 
our  own  clerk.  Judicial  writs  are  more  absolutely  under  the 
control  of  the  Court  than  original  writs.  Let  the  amendment 
be  made." 


i 


§  66.    Amending    omission   of   -words  of    command. — 

"Where  the  law  authorized  executions  to  be  levied  on  lauds 
and  tenements  as  well  as  on  goods  and  chattels,  a  writ  issued, 
commanding  a  levy  on  goods  and  chattels,  but  omitting  the 
words  "  lands  and  tenements."  Under  this  writ,  lands  were 
sold,  and  a  conveyance  made  in  pursuance  of  the  sale.  About 
fifteen  years  afterward,  this  writ  and  deed,  having  been 
offered  in  evidence,  were  objected  to  for  this  defect,  where- 
upon the  Court  held  as  follows:  "By  an  act  of  the  legisla- 
ture, real  estate,  quoad  hoc,  is  put  on  the  same  footing  with 
personal,  and  a  plaintiff  has  the  same  right  to  have  his  judg- 
ment levied  as  well  of  the  one  as  the  other.  An  execution  is 
the  process  which  the  law  gives  to  enforce  a  judgment,  and 
ought  to  pursue  the  law.  It  is  a  remedy  which  a  plaintiff  has 
a  right  to  ask  of  the  Court,  and  which  the  Court  is  bound  to 
extend  to  him  to  the  utmost  extent  of  the  law.  The  omis- 
sion, therefore,  of  the  words  'lauds  and  tenements,'  etc.,  in 
the  execution  in  the  case  of  "Williams  r.  Robertson,  is  clearly 
a  clerical  mistake  :  considering  it,  therefore,  as  the  act  of  the 
Court,  and  not  of  the  party,  I  should  be  disposed  to  think,  if 
it  were  necessary,  that  the  Court  would — even  at  this  day — 
entertain  a  motion  to  amend  it,  so  as  to  render  it  consistent 
with,  and  make  it  as  efficient  as,  the  law  itself."2 

§  67.  Amendments  to  conform  executions  to  the  judg- 
ments on  which  they  were  entered  have  been  of  very  fre- 
quent occurrence.  By  such  amendments,  a  variance  in  the 
name  of  the  plaintiff,3  or  of  the  defendant,4  or  in  the  date,5  or 

1  Campbell  v.  Stiles,  9  Mass.  217.    See  Atkinson  v.  Gatcher,  23  Ark.  101 ;  Sim- 
coke  v.  Frederick,  1  Ind.  54  ;  Cook  v.  Morrell,  31  Me.  120. 
2Toomer  v.  Purkey,  1  Cons.  Ct.  R.  324  ;  Treasurers  v.  Bordeaux,  3  McCord, 

Mi. 

3  Bunk  of  Kentucky  v.  Lacy,  1  Monr.  7  ;  Mackie  v.  Smith,  4  Taunt.  32X 
*  Brown  u.  Hammond,  Barnes,  10  .  Vogt  r.  Ticknor,  48  N.  H.  242. 
6  Chaso  v.  Gilman,  15  Me.  66. 
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amount 1  of  the  judgment,  may  bo  corrected  ;  or  the  iiame  of 
a  party  may  be  entirely  stricken  out  when  its  insertion  was 
not  warranted  by  the  judgment ; 2  or  a  name  improperly 
omitted  may  be  inserted.3  The  style  of  the  writ  may  also  be 
amended  so  as  to  agree  with  the  form  prescribed  by  statute.4 

g  68.    Amending  errors  in  regard  to  the  return-day. — 

Where  the  law  designates  the  return-day,  the  omission  to 
designate  it  in  the  writ  is,  according  to  the  majority  of  the  au- 
thorities, a  mere  clerical  misprision,  of  no  serious  consequence. 
Whether  the  return-day  be  improperly  designated  or  alto- 
gether omitted,  the  writ  need  not  be  quashed,  but  may  be 
amended  so  as  to  make  it  to  be  what  it  should  have  been  in 
the  first  instance.6 

§  69.  The  clause  of  attestation  may  also  be  amended.6 
Thus,  an  execution  tested  after  the  defendant's  death  may  be 
amended  so  as  to  bear  teste  of  the  first  day  of  the  term  ; 7  or 
if  tested  out  of  term,  may  be  amended  so  aa  to  be  tested  in 

1  Stevenson  v.  Castle,  1  Chitty,  349  ;  Laroche  v.  Wasbrough,  2  T.  R.  737  ;  Doe 
v.  Rue,  4  Blackf .  2G3 ;  McCall  v.  Trevor,  4  Blackf .  496  ;  Hutchens  t;.  Doe,  3  Ind. 
528 ;  Black  v.  Wistar,  4  Ball.  267 ;  Saunders  v.  Smith,  3  Kelly,  121 ;  Sheppard 
v.  Malloy,  12  Ala.  561  ;  Holmes  v.  Williams,  3  Cai.  98  ;  Waggoner  v.  Dubois, 
19  Ohio,  104  ;  Bissell  v.  Kip,  5  Johns.  100 ;  Wright  v.  Wright,  G  Mo.  415  ;  Paine 
v.  Spratlcy,  5  Kans.  525  ;  King  v.  Harrison,  15  East.  615  ;  Murphy  v.  Lewis, 
Hemp.  17  ;  Robb  v.  Halsey,  11  S.  &  M.  140 ;  Smith  v.  Keen,  26  Me.  411 ;  Hunt 
v.  Loucks,  38  Cal.  376  ;  Spence  v.  Rutledge,  11  Ala.  557  ;  Williams  v.  Waring, 
5  Tyrwh.  1128  ;  C.  M.  &  R.  354 ;  Bicknell  v.  Witherell,  1  Q.  B.  914. 

2 Goodman  v.  Walker,  38  Ala.  142  ;  Deloach  v.  State  Bank,  27  Ala.  437  ;  Green 
i).  Cole,  13  Ircd.  425  ;  Andress  v.  Roberts,  18  Ala.  387  ;  Thompson  v.  Bondurant, 
15  Ala.  346  ;  Cawthorn  v.  Knight,  11  Ala.  579. 

8  Shaffer  u.  Watkins,  7  Watts  &  S.  219  ;  Morse  v.  Dewey,  3  N.  H.  535 ;  Porter 
v.  Goodman,  1  Cow.  413. 

4  Thompson  v.  Bickford,  19  Minn.  17  ;  Hanna  v.  Russell,  12  Minn.  80. 

6  Furtado  v.  Miller,  Barnes,    213;  Kidd  v.  Crowell,  17  Ala.  647;   Renbel  v. 
Preston,  5  East,  291 ;  Walker  v.  Hawkey,  1  Marshall,  399 ;  Harrell  v.  Martin, 
4  Ala.  CoO;    Harris  v.  West,  25  Miss.  156;   SaWders  v.  Smith,  3  Kelly,  121; 
Cramer  v.  Van  Alstync,  9  Johns.  386  ;  Shoemaker  v.  Kiiorr,  1  Ball.  197 ;  Berthon 
v.  Kceley,  4  Yeates,  205. 

eiluines  v.  McCormack,  5  Ark.  663;  People  v.  Montgomery,  C.  P.  18  Wend. 
633  ;  Newnham  r.  Law,  5  T.  R.  577  ;  En^lehart  r.  Dunbar,  2  Dowl.  P.  C.  202  ; 
Rex  v.  Sheriff,  1  Marsh.  344  ;  Jackson  v.  Bowling,  10  Ark.  578  ;  Ripley  w. 
Warren,  2  Pick.  592. 

7  Center  v.  Billinghurst,  1  Cow.  33  ;  Lunez>.  Beltauoover,  Taney,  110. 
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term  time.1  So,  if  the  Court,  place,  or  time  at  which  the 
writ  is  to  be  returned  is  improperly  stated,  the  writ  may  be 
amended.2  And  in  case  the  clause  of  attestation  be  entirely 
omitted,  it  may  be  inserted  as  an  amendment  to  the  original 
writ.3  So,  if  the  writ'be  attested  in  the  name  of  the  wrens: 

7  O 

person  as  chief  justice,  it  may  be  amended  by  striking  out 
euch  name  and  inserting  the  proper  one.4  The  signature  of 
the  clerk  may  be  added  as  an  amendment.6 

§  70.  Amendment  by  affixing  seal. — There  are  author- 
ities of  a  very  high  character 6  affirming  that  the  affixing  of 
the  seal  of  the  Court  is  essential  to  the  validity  of  the  original 
writ.  "Where  this  view  is  sustained,  a  motion  to  amend  by 
affixing  the  seal  would  be  unavailing  for  no  amendment  could 

c?  o  * 

operate  to  the  extent  of  giving  life  to  a  writ  which  theretofore 
was  dead  in  law.  But  where  this  view  is  not  maintained,  the 
seal  of  the  Court,  having  been  omitted  at  the  issuing  of  the 
writ,  may  afterward  be  affixed  as  an  amendment.7 

§  71.    The   time  within  which  an  execution  may   be 

amended  has  no  limit.  A  sale  of  property  may  have  been 
made  under  execution,  and  for  years  may  have  been  confirmed 
by  the  silent  acquiescence  of  all  the  parties  in  interest.  After 

1  Jones  v.  Cook,   1   Cow.  313 ;  Meyer  v.  King,  1  H.  Bla.  541 ;  Berthon  v. 
Keeley,  4  Yeates,  205 ;  Baker  v.  Smith,  4  Yeates,  185  ;  Shoemaker  «.  Knorr,  1 
Dall.  197. 

2  Van  Dusen  v.  Brower,  6  Cow.  50 ;  Inman  v.  Griswold,  1  Co-w.  199  ;  Atkin- 
*on  v.  Newton,  2  Bos.  &  P.  336  ;  Hart  u.  Weston,  5  Burr.  2588  ;  Stone  v.  Mar- 
tin, 2  Denio,  185;  Hall  v.  Ayer,  9  Abb.  Pr.  220;   Hunt  v.  Kendrick,  2  "W. 
Bla.  836  ;  Simon  v.  Gurney,  5  Taunt.  605 ;  1  Marsh.  237  ;  Boyd  v.  Vanderkemp, 
1  Barb.  Ch.  273 ;  Forward  v.  Marsh,  18  Ala.  645  ;  Harrison  u.  Agricultural 
Bank,  2  S.  &  M.  307. 

8  Mclntyre  v.  Rowan,  3  Johns.  144. 

4  Ross  v.  Luther,  4  Cow.  158  ;  Brown  v.  Aplin,  1  Cow.  203 ;  U.  S.  v,  Hanford, 
19  Johns.  173  ;  Henry  v.  Henry,  1  How.  Pr.  167 ;  Spooner  v.  Frost,  1  How.  Pr. 
192  ;  Nash  r.  Brophy,  13  Met.  476. 

6  Whiting  v.  Beebe,  12  Ark.  421. 

6  See  Sec.  46. 

7  Sawyer  v.  Baker,  3  Greenl.  29  ;  Bridewell  v.  Mooney,  25  Ark.  524  ;  Dominick 
v.  Backer,  3  Barb.  17 ;  Arnold  v.  Nye,  23  Mich.  286  ;  Corwith  v.  State  Bank  of 
Illinois,  18  Wis.  560  ;  Puroell  v.  McFarland,  1  Ired.  34;  Clark  v.  Hellen,  1 
[red.  421. 
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time  has  thus  elapsed,  the  execution  may,  for  the  first  time, 
be  made  subject,to  objection  for  some  amendable  informality. 
In  such  a  case,  the  Court,  irrespective  of  the  lapse*  of  time, 
will  cither  disregard  the  informality  or  order  the  execution 
to  be  amended.  When  the  amendment  is  made,  the  writ  has 
the  same  force  as  though  originally  issued  in  due  form.1 

§  72.  Persons  against  whom  amendments  may  be 
made. — In  quite  a  number  of  cases  the  general  declaration  is 
made  that  an  amendment  of  a  writ  will  not  be  made  when  it 
will  prejudice  the  interests  of  third  persons.2  On  examining 
these  cases,  it  will  generally  be  found  that  the  third  persons 
against  whom  the  Court  refused  to  authorize  an  amendment 
were  not  in  a  situation  entitling  them  to  any  partiality  from 
the  Court.  They  were,  in  most  cases,  either  the  assignees  in 
bankruptcy  of  the  defendant,  or  his  personal  representatives, 
the  assignment  on  the  one  hand,  and  the  defendant's  decease 
on  the  other,  having  taken  place  subsequently  to  the  issue  of 
the  writ  sought  to  be  amended.  Neither  the  assignees  nor 

o  o 

representatives  were  purchasers  for  value,  nor  in  any  respect 
the  holders  of  any  special  equities  ;  and,  being  the  mere  suc- 
cessors of  the  defendant's  interests,  we  cannot  understand 
why  they  were  in  condition  to  resist  anything  to  which  his 
resistance,  if  made  prior  to  the  assignment  or  decease,  would 
have  been  unavailing.  But  conceding  the  rule  to  be  too  well 

O  O 

established  by  authority  to  be  overthrown  by  argument,  we 
conceive  that  it  must  be  given  a  very  restricted  application, 

1  Cluggago  v.  Duncan,  1  S.  &  R.  Ill ;  Morse  v.  Dowey,  3  N.  H.  535  ;  Abels  v. 
Wcstervelt,  24  How.  P.  231 ;  Bordeaux  v.  Treasurers,  3  McCord,  142  ;  Toomcr  v. 
Purkey,   1  Cons.  Rep.   323  ;   Porter  v.  Goodman,  1  Cow.  413 ;  McCormack  v. 
Melton,  1  Ad.  &  El.  331  ;  Thorpe  r.  Hook,  1  Dowl.  P.  C.  501 ;  Sicklcr  r.  Over- 
ton,  3  Pcnn.  St.  325  ;  Jackson  v.  Anderson,  4  Wend.  474  ;  Donn  v.  Leconey,  1  Coxe, 
N.  J.  Ill  ;  Hunt  v.  Kendrick,  2  "W.  Bla.  833  ;  Mackio  v.  Smith,  4  Taunt.  322 ; 
Saundcrs  u.  Smith,  3  Geo.  121 ;  Phelpa  v.  Ball,  1  Johns.  Cas.  31  ;  Colcman's  Cas. 
CG  ;    Cherry  v.  Woolard,  1  Ircd.  438  ;   Suydam  r.  McCoon,   Coleman's  Cas.  59  ; 
Lewis  r.  Lindley,  23  111.  147  ;  Durham  v.  Heaton,  28  111.  2G4. 

2  Brooks  v.  Hodson,  7  Man.  &  G.  520  ;  8  Scott,  N.  R.  223  ;  Hunt  v.  Pasman, 
4  M.  &  Sel.  329 ;  Phillips  v.  Tanner,  G  Bing.   237  ;  3  M.  &  P.   562  ;  Levitt  v. 
Kibble-white,  G  Taunt.  483  ;  Webber  v.  Hutchins,  8  Mees.  &  W.  319  ;  Johnson 
v.  Dobell,  1  M.  &  P.  28  ;  Capo  Fear  Bank  v.  Williamson,  2  Ired.  147  ;  Ohio  Life 
tns.  Co.  v.  Urbana  Ins.  Co.  13  Ohio,  220. 
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and  must  be  confined  to  those  instances  where  a  motion  to 
quash  the  writ  is  promptly  made,  and  where  no  one  but  the 
plaintiff  can  be  injured  by  refusing  the  amendment.  There 
are  two  classes  of  third  persons  whose  interests  may  be 
affected  by  a  proposed  amendment:  namely,  those  who  have 
derived  title  from  the  defendant,  and  are  therefore  interested 
in  avoiding  the  writ ;  and  secondly,  those  who  have  made 
purchases,  and  are  deraigning  title  by  aid  of  the  writ,  and 
therefore  interested  in  maintaining  its  validity.  The  latter 
class  will  110  doubt  be  protected  by  amending  the  writ,  if  it 
be  amendable.  In  fact,  it  seems,  so  far  as  their  interests  are 
involved,  superfluous  to  order  an  amendment  ;  for  where  an 
amendment  is  proper,  it  will,  in  collateral  proceedings,  be 
treated  as  if  actually  made.1  In  determining  whether  au 
amendment  should  be  allowed  against  the  objection  of  third 
persons,  an  inquiry  must  be  made  whether  such  persons  had  * 
any  actual  or  gonstructive  notice  of  the  facts  upon  which  the 
claim  to  the  amendment  is  based.  If,  by  inspecting  the  whole 
record  in  the  case,  they  could  have  ascertained  that  the  pro- 
posed amendment  would  be  authorized,  they  must  be  re- 
garded as  charged  with  constructive  notice,  and  as  holding 
their  interest  in  subordination  to  the  right  of  amendment.2 
"The  subsequent  purchaser  or  creditor  being  chargeable  with 
constructive  notice  of  what  is  contained  on  the  record — if  he 
has  there  sufficient  to  show  him  that  all  the  requisitions  of 
the  statute  have  probably  been  complied  with,  and  he  will, 
notwithstanding,  attempt  to  procure  a  title,  under  the  debtor, 
he  should  stand  chargeable  with  notice  of  all  facts,  the  ex- 
istence of  which  is  indicated  and  rendered  probable  by  what 
is  stated  in  the  record,  and  the  existence  of  which  can  be 
satisfactorily  shown  to  the  Court.  And  in  such  cases  amend- 

1  Denn  v.  Lecony,  Coxe,  111 ;  Stephens  v.  White,  2  Wash.  Va.  203  ;  Williams 
v.  Brown,  28  Iowa,  247 ;  Hunt  v.  Loucks,  33  Cal.  372 ;  Coolcy  v.  Bray  ton,  16 
Iowa,  10 ;  Corwith  v.  State  Bank  of  111.  18  Wis.  SCO  ;  Durham  v.  Heaton,  28 
111.  264  ;  Morrell  v.  Cook,  31  Me.  120 ;  Doe  v.  Giddart,  4  How.  Miss.  2G7  ; 
Toomer  v.  Purkey,  1  Const.  Ct.  324  ;  Hubbell  v.  Fogartie,  1  Hill,  S.  C.  167 ; 
Giles  v.  Pratt,  1  Hill,  S.  C.  239;  Owen  v.  Simpson,  3  Watts,  87;  Morse  u. 
Dewey,  3  N.  H.  535  ;  Sabin  v.  Austin,  10  Wis.  421. 

2Fairfield  v.  Paine,  23  Me.  498;  Rollins  u.  Rich,  27  Me.  557. 
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ments  should  be  allowed,  notwithstanding  the   intervening 
interests  of  such  purchaser  or  creditor."  1 

1  Wliittier  v.  Varney,  10  N.  H.  301. 
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§  73.   Void  or  voidable  executions  may  be  quashed. — 

Whenever  an  execution  has  been  improperly  issued,  the 
most  speedy  and  convenient,  and  in  most  cases  the  only 
remedy  of  him  against  whom  it  runs,  is  by  motion  to  quash 
or  set  it  aside.  Executions  which  are  liable  to  be  thus 
vacated  are  divided  into  two  great  classes,  namely,  void  and 
voidable.  A  void  writ  is  one  which  can  have  no  force  what- 
ever, unless  perhaps  as  a  justification  to  an  officer  having  no 
notice  of  its  invalidity  ;  while  a  voidable  writ  is  one  which, 
though  erroneous,  is  valid  until  vacated  by  some  proper  pro- 
ceeding. It  is  true  that  these  definitions  may  be  of  no 
material  assistance  in  enabling  the  practitioner  to  determine 
whether  a  particular  writ  belongs  to  the  one  class  or  to  the 
other  ;  for  they  state  rather  the  result  of  the  writ  when  ad- 
judged to  belong  to  one  of  these  classes  than  the  indicia  by 
which  it  may  be  properly  classified.  Nor,  in  view  of  the 
many  conflicting  decisions,  is  it  possible  to  state  these  indicia 
with  any  degree  of  confidence.  An  execution  from  a  Court 
having  no  authority  to  issue  executions,  or  from  a  Court  no 
longer  in  existence,  or  upon  a  void  judgment,  or  a  judgment 
never  rendered,  would  undoubtedly  be  void.  The  same 
may  be  affirmed  of  executions  issued  by  some  one  having  no 

F.  Ex.— 7. 
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authority  to  issue  executions.  Executions  on  satisfied  judg- 
ments ;  or  against  a  defendant  whose  property  cannot  bo 
taken  in  execution  ;  or  for  or  against  a  sole  plaintiff'  or  defend- 
ant who  died  prior  to  the  teste  of  the  writ,  when  there  has 
been  no  revivor,  are,  according  to  a  preponderance  of  the 
authorities,  void.  Various  errors  in  issuing  the  writ,  as  at  an 
improper  time,  or  in  an  improper  form,  may  be  urged  as 
grounds  for  declaring  it  void,  and  will  be  received  with  dif- 
ferent degrees  of  attention  in  different  Courts.  The  decisions 
upon  these  subjects  have  been  considered  in  the  second  and 
third  chapters  of  this  work.  "When  a  writ  is  void,  it  can 
derive  no  validity  from  the  defendant's  inaction.  He  is  not 
compelled  to  move  to  have  it  vacated.  He  may  disregard  it 
altogether,  and  may,  at  any  time,  successfully  resist  any 
claims  based  upon  it.  It  may,  however,  be  employed  to 
cloud  his  title,  or  to  subject  him  to  various  annoyances.  The 
better  course  for  him  is  to  have  it  quashed.  And  that  Courts 
will  vacate  void  process,  and  also  process  based  on  void  judg- 
ments, and  thereby  relieve  the  defendant  from  annoyance, 
there  can  be  no  doubt.1 

§  74.  Notice  of  motion  for. — Whenever  the  defendant 
seeks  to  have  a  writ  against  him  quashed,  he  should  apply  to 
the  Court  on  motion,  giving  his  adversary  notice  of  the  in 
tended  application,  and  of  the  grounds  upon  which  it  is  based. 
The  party  whose  writ  is  sought  to  be  vacated,  and  any  pur- 
chaser deraigning  title  therefrom,  are  entitled  to  this  notice, 
and  any  action  against  them  in  its  absence  is  erroneous. 
This  is  particularly  the  case  where  the  existence  of  the 
irregularity  complained  of  cannot  be  determined  from  an 
inspection  of  the  record.2 

§  75.    Who  may  apply  for,  and  to  -what  Court. — The 

general  rule  that  none  but  the  parties  to  a  suit  will  be  allowed 

1  Mabry  v.  State,  9  Yerg.  208  ;  Avery  v.  Babcock,  35  111.  175. 

2Dazey  v.  Orr,  1  Scam.  535;  Iron  v.  Callard,  1  A.  K.  M.  423;  Bentley  v. 
Cummins,  8  Ark.  490  ;  Osburn  u.  Cloud,  21  Iowa,  238  ;  Eckstein  v.  Caldcrwood, 
34  Cal.  658  ;  Linn  v.  Hamilton,  34  N.  J.  Law,  305 ;  Payne  v.  Payne's  Ex.  8  B. 
Monr.  391 ;  Maun  v.  Nichols,  1  S.  &M.  257  ;  State  Bank  v.  Marsh,  10  Ark.  129  ; 
McKissac.k  u.  Davis,  18  Ala.  315;  Irons  v.  McQuewen,  27  Peun.  St.  196  ;  Lyster 
v.  Brewer,  13  Iowa,  40 1. 
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to  interfere  with  its  management,  is  equally  applicable  to  the 
writ  of  execution  which  may  be  issued  at  the  termination  of 
the  action.  None  but  the  parties  to  the  writ,  who  are  liable 
to  be  injured  by  it,  can  complain  of  irregularities  by  which 
it  may  be  infected.  Hence,  no  stranger  to  the  action  can  ob- 
tain an  order  quashing  the  execution. l  Application  to  quash  a 
writ  must  always  be  presented  to  the  Court  whence  it  issued. 
One  Court  will  not  entertain  a  motion  to  set  aside  the  process 
of  another  Court.2 

§  76.    The  time  -within  which  a  motion  to  quash  an 

execution  may  be  made  appears  to  have  no  limit.  The  motion 
may  be  made  and  granted  after  the  writ  has  been  returned 
fully  executed.3  But  while  Courts  have  the  power  to  quash 
executions  at  any  time,  they  are  not  disposed  to  exercise  this 
power  in  behalf  of  the  negligent.  They  require  motions  in 
ordinary  cases  to  be  made  and  prosecuted  with  diligence  ;  and 
where  the  error  complained  of  consists  in  a  mere  irregularity, 
any  considerable  delay  on  the  part  of  the  applicant  will  be 
treated  as  a  waiver  of  the  irregularity,  and  an  irrevocable 
renunciation  of  his  right  to  quash  the  writ.4 

§  77.  Grounds  for  quashing. — We  have  already  en- 
deavored to  show  the  time  and  circumstances  in  which  execu- 
tions may  properly  issue  ; 5  and  have  at  the  same  time  at- 
tempted to  show  the  consequences  of  any  irregularity  in  such 
issuing  when  the  writ  was,  by  the  parties,  permitted  to  stand. 
In  case,  however,  that  the  party  against  whom  the  writ  runs 
seeks  to  avail  himself  of  its  erroneous  issuance,  he  may  do  so 
by  a  motion  to  quash  ;  and  such  motion,  at  least  when 

IBonnell  v.  Neely,  43  El.  288  ;  Fiske  v.  Lamoreux,  48  Mo.  523 ;  Gouverneur 
i'.  Warner,  2  Sandf.  624 ;  Oakley  v.  Becker,  2  Cow.  454 ;  Howland  u.  Ralph,  3 
Johns.  20  ;  Frink  v.  Morrison,  13  Abb.  Pr.  80 ;  Perrin  v.  Bowes,  5  U.  C.  Law, 
J.  (O.  S.)  138  ;  Wallop  u.  Scarburgh,  5  Gratt.  1. 

2Pettu3  v.  Elgin,  11  Mo.  411  ;  McDonald  v.  Tilmann,  17  Mo.  603  ;  Nelson  u. 
Brown,  23  Mo.  13. 

SPhickney  v.  Hegeman,  53  N.  Y.  31 ;  Page  v.  Ccleman,  9  Port.  275  ;  Isaacs  v. 
The  Judge,  5  Stew.  &  P.  408. 

4  Hapgood  v.  Goddard,  26  Vt.  401 ;  McKinney  v.  Scott,  1  Bibb,  155  ;  Murph- 
rey  v.  Wood,  2  Jones,  63  ;  DeCrano  v.  Musselman,  27  Leg.  Int.  358. 

5  See  Chapter  II. 
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promptly  made,  will  ordinarily  be  granted.  Hence,  a  motion 
to  quash  will  prevail  when  the  judgment  on  which  it  issued 
was  satisfied,1  or  the  writ  was  issued  by  the  clerk  without  the 
direction  of  the  proper  authority,2  or  before  the  time  for 
issuing  had  arrived,3  or  after  a  year  and  a  day  without  reviv- 
ing the  judgment,4  or  when,  in  the  absence  of  such  revivor, 
the  writ  was  tested  after  the  death  of  a  sole  plaintiff',5  or  of  a 
sole  defendant,6  or  after  the  marriage  of  a  female,  she  being 
sole  plaintiff',7  or  when  issued  after  the  defendant  had,  in 
bankruptcy  proceedings,  been  discharged  from  all  further 
liability  under  the  judgment  ;8  but  not  when  defendant  had 
merely  tendered  the  plaintiff'  the  amount  of  the  judgment, 
without  bringing  the  money  into  Court.9 

§  78.  Quashing  for  errors  in  form. — The  quashing  of 
executions  which  were  authorized  to  be  issued  at  the  time 
when  they  were  sued  out,  but  which  are  not  in  proper  form, 
is  a  question  upon  which  the  practice  of  the  Courts  is  variant. 
For  substantial  irregularities  in  the  form  of  the  writ,  such  as 
are  of  so  serious  a  character  as  to  be  incurable  by  amendment, 
there  can  be  no  doubt  of  the  propriety  of  setting  aside  the 
whole  writ.  But  what  irregularities  are  substantial  in  this 

1  McHenry  v.  Watkins,  12  111.  233 ;  Russell  v.  Hugunin,  1  Scam.  562  ;  Adams 
r.  Smallwood,  8  Jones,  258  ;  Barnes  v.  Robinson,  4  Yerg.  186. 

2  Shackleford  v.  Apperson,  6  Gratt.  451. 

3  Allen  v.  Portland  Stage  Company,  8  Greenl.  207  ;  Bartlett  v.  Stinton,  L.  R. 
1  C.  P.  483  ;  3  L.  J.  R.  C.  P.  (N.  S.)  238. 

4  Bacon  v.  Red,  27  Miss.  469  ;  Bolton  v.  Landsdown,  21  Mo.  399  ;  Azcarati  v. 
Fitzsimmons,  3  Wash.  C.  C.  134  ;  Lytle  v.  Cinn.  Manf.  Co.  4  Ohio,  459  ;  Rey- 
nolds v.  Corp,  3  Cai.  270  ;  Blayer  v.  Baldwin,  2  Wils.  82 ;  Sympson  v.  Gray, 
Barnes,  197  ;  NOG  r.  Conyers,  G  J.  J.  Marsh.  514 ;  Goodtitle  v.  Badtitle,  9  Dowl. 
P.  C.  1009  ;  Moore  v.  Bell,  13  Ala.  469  ;  Trail  v.  Snouffcr,  6  Md.  308. 

5"Wingate  r.  Gibson,  1  Murph.  492  ;  Harwood  T.  Murphy,  1  Green,  N.  J.  193. 

6  Bently  v.  Cummings,  4  Eng.  487  ;  Davis  v.  Helm,  3  S.  &  M.  17  ;  Harrington 
v.  O'Reily,  9  S.  &  M.  216.   A  fieri  facias  issued  at  two  o'clock  p.  M.  was  set  aside 
on  showing  that  the  defendant  died  at  eleven  o'clock  A.  M.  of  the  same  day. 
(Chick  v.  Smith,  8  Dowl.  P.  C.  337  ;  4  Jur.  86. ) 

7  Johnsonv.  Parmlee,  17  Johns.  271. 

8 Linn  v.  Hamilton,  34  N.  J.  L.  305  ;  Davis  v.  Shapley,  1  B.  &  Ad.  54  ;  Bar- 
row v.  Poile,  1  B.  &  Ad.  629  ;  Humphreys  v.  Knight,  6  Bing.  572 ;  Alcott  v. 
Avery,  1  Barb.  Ch.  347. 

9  Shumaker  v:  Nichols,  6  Gratt.  592. 
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sense,  and  to  this  extent,  is  something  about  which  the  Courts 
do  not  usually  agree,  as  we  have  shown  in  the  chapter  on  the 
form  of  original  executions.  The  vast  majority  of  writs  liable 
to  objection  for  matters  of  form  are  capable  of  being  set  right 
by  comparison  with  the  judgment.  The  informality  is  usually 
a  clerical  misprision  for  which  the  parties  are  not  justly 
blamable,  and  which  is  not  so  culpable  that  it  ought  to  be 
followed  by  any  severe  penalty.  In  all  probability,  it  has  not 
injured  the  complainant ;  and,  if  capable  of  inflicting  such 
injury,  its  power  to  do  so  may  be  destroyed  by  an  amendment 
making  it  conform  to  the  judgment.  Numerous  cases  may, 
no  doubt,  be  found  in  the  reports,  in  which,  for  harmless  in- 
formalities or  variances,  writs  have  been  quashed.  The 
decisions,  however,  show  a  tendency,  strong  at  the  first  and 
still  increasing,  to  correct  rather  than  to  destroy  ;  to  respond 
to  a  motion  to  quash  by  refusing  such  motion,  and  ordering 
the  writ  to  be  so  amended  as  to  free  it  from  all  objection,1 
whenever  this  can  be  done  by  reference  to  the  record.  There 
are  cases  which  seem  to  affirm  the  general  proposition  that 
an  execution  will  be  quashed  for  a  variance  between  it  and 
the  judgment.2  In  Kentucky,  when  an  execution  was  issued 
for  too  small  an  amount,  it  was  said  that  the  proper  remedy 
of  the  plaintiff  was  by  motion  to  quash.3  !N"o  doubt  there  are 
other  reported  cases,  in  which  the  proposition  that  an  execu- 
tion may  be  quashed  because  for  either  too  large  or  too 
small4  an  amount,  finds  encouragement.  But  the  preponder- 
ance of  authority,  both  English  and  American,  negatives  this 
proposition,  and  establishes  the  rule  that  for  variance  in 
amount  an  execution  may  be  corrected  by  the  record,  but 
will  not  be  entirely  set  aside.5  In  Texas,  an  error  in  the  style 

1  Newnham  v.  Law,  5  T.  R.  577 ;  Shaw  v.  Maxwell,  6  T.  R.  450 ;  Mouya  v. 
Leake,  8  T.  R.  416,  note  a ;  Stevenson  v.  Castle,  1  Chitty,  349  ;  Saunders  u.  Ky. 
Ins.  Co.  4  Bibb,  471  ;  Mitchell  v.  Chesnut,  31  Md.  521  ;  Goodman  v.  "Walker, 
38  Ala.  142  ;  Deloach  v.  State  Bank,  27  Ala.  437 ;  Thompson  v.  Bondurant,  15 
Ala.  346 ;  Shepard  v.  Malloy,  12  Ala.  561. 

2Noe  v.  Lawless,  6  J.  J.  Marsh.  514 ;  Reese  v.  Burts,  39  Geo.  565;  Newman 
i'.  Willitts,  60  111.  519. 

3 Brown  v.  Julian,  5  J.  J.  Marsh.  312. 

4Cobbold  v.  Childer,  4  Scott,  N.  R.  678 ;  4  M.  &  G-.  62  ;  1  D.  N.  S.  726  ; 
Webber  v.  Hutchins,  8  M.  &  W.  319  ;  1  D.  N.  S.  95. 

6Mouys  v.  Leake,  8  T.  R.    416   note  a  ;   King  r.  Harrison,   15   East.  r>15  , 
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of  the  writ  has  been  spoken  of  as  a  possible  ground  for  quash- 
ing, but  no  positive  opinion  was  required  or  given.1  In  Ken- 
tucky, an  execution  in  detinue  may  be  quashed  when  it  is  for 
the  value  of  the  property,  instead  of  being  for  the  return  or 
for  the  value  in  case  a  return  cannot  be  had.2  Executions 
have  also  been  quashed  for  varying  from  the  judgment  in 
being  against  a  party  not  named  in  the  judgment,3  or  in  in- 
correctly stating  the  name  of  the  plaintiff.4  An  erroneous 
taxation  of  costs,  or  an  erroneous  indorsement  on  an  execution, 
furnishes  no  ground  for  quashing  the  writ.  The  former 
error  may  be  corrected  on  motion  to  retax  costs,5  and  the 
latter  by  quashing  the  indorsement.6  An  execution  not  sub- 
scribed by  the  plaintiff  nor  by  his  attorney,  where  the  law 
requires  it  to  be  subscribed  by  one  or  the  other,  may  be 
quashed.7 

§  79.  In  Georgia,  by  affidavit  of  illegality.— The  judi- 
ciary act  of  the  State  of  Georgia  of  the  year  1799,  makes 
provisions,  "in all  cases  where  execution  issued  illegally,"  by 
which  plaintiff  might  make  affidavit  of  such  illegality,  and 
thereby  procure  a  suspension  of  the  proceedings  until  the 
alleged  illegality  could  be  determined  by  the  Court.  This 
act  was  construed  to  provide  a  remedy  where  there  was  any- 
thing illegal  either  in  issuing  the  execution,  or  in  subsequent 
proceedings  under  it.8  This  was  a  forced  interpretation,  by 
which  the  word  "  issued  "  was  given  an  effect  equivalent  to 
the  words  "  issued,  or  is  proceeding."  The  statute  has  since 
been  amended  in  such  a  manner  that  it  no  longer  requires 

Miirphy  v.  Lewis,  Hemp.  17  ;  Todd  v.  McClanahan's  Heirs,  1  J.  J.  Marsh.  356 ; 
Knight  v.  Applegate'a  Heirs,  3  Monr.  338  ;  Commonwealth  v.  Hamilton,  4 
Monr.  133  ;  Sheppard  v.  Malloy,  12  Ala.  561 ;  Hunt  v.  Loucks,  38  Cal.  376 : 
Hollingsworth  v.  Floyd,  2  Harris  &  G.  87 ;  Tilby  v.  Best,  16  East.  163. 

IPortis  r.  Packer,  8  Tex.  23. 

2  Boyd  v.  Williams,  5  J.  J.  Marsh.  56. 

8  Morrel  v.  Earner,  4  Litt.  10  ;  Treadwell  v.  Herndon,  41  Miss.  38 ;  Grayham 
».  Roberds,  7  Ala.  719 ;  Bridges  v.  Caldwell,  2  A.  K.  Marsh.  195. 

4  Jennings  v.  Pray,  8  Yerg.  85  ;  Smith  v.  Knight,  11  Ala.  618. 

6  Walton  v.  Brashears,  4  Bibb,  18. 

«  McGowan  v.  Hoy,  2  Dana,  347. 

VBoncsteel  v.  Orvis,  23  Wis.  506. 

8  Robinson  v.  Banks,  17  Gco.  211. 
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judicial  aid  to  extend  its  provisions.1  As  the  law  now  stands, 
the  defendant,  whose  property  or  person  has  been  taken 
under  execution,  may  make  an  affidavit  stating  the  illegality, 
and  deliver  the  same  to  the  officer,  together  with  security  for 
the  forthcoming  of  the  property  levied  upon.  The  proceed- 
ings are  then  stayed,  and  the  officer  must  return  the  execu- 
tion and  bond  and  affidavit  to  Court.  If  the  facts  stated  in 
the  affidavit  are  controverted,  a  jury  is  called  upon  to  de- 
termine such  controversy.  The  proceeding  by  illegality  can- 
not reach  any  proceedings  prior  to  the  judgment,2  unless  the 
Court  did  not  acquire  jurisdiction  of  the  defendant.3  The 
affidavit  must  contain  all  the  grounds  of  illegality  of  which 
the  defendant  intends  to  complain.  No  amendment  will  be 
allowed,4  except  for  the  purpose  of  inserting  such  new 
grounds  as  the  defendant  by  his  oath  shows  were  not  within 
his  knowledge  when  the  original  affidavit  was  made.5  The 
affidavit  must  be  made  by  the  party  upon  whose  person  or 
property  the  writ  is  being  executed,  or  by  his  agent  or 
attorney.  It  cannot  be  made  by  a  codefeudant,  in  his  own 
name,  when  neither  he  nor  his  property  has  been  molested  by 
the  writ.6  The  grounds  upon  which  the  defendant  can  pre- 
vail, when  his  objections  are  directed  to  the  issuing  of  the 
writ,  seem  to  be  none  other  than  would  be  sufficient  in  other 
States  under  an  ordinary  motion  to  quash  the  writ.  Thus,  an 
affidavit  of  illegality  cannot  be  sustained  because  of  an  imma- 
terial variance,7  nor  because  the  writ  was  signed  by  the 
deputy  clerk  and  without  affixing  seal  of  the  Court.8  But 
the  affidavit  of  illegality  reaches  one  error  not  to  be  remedied 
by  a  motion  to  quash  :  namely,  an  error  committed  by  the 
officer  in  the  execution  of  the  writ.9 

1  Code  of  Geo.  Sees.  3614  to  3621,  revised  by  Irwin. 

2Manghamu.  Reed,  11  Geo.   137;  Emory  v.  Smith,  51  Geo.  323;  Mayor  v. 
Trustees,  7  Geo.  204 ;  Swinny  v.  Watkins,  22  Geo.  570. 
3 Parker  v.  Jennings,  26  Geo.  140 ;  Brown,  v.  Gill,  49  Geo.  549. 
4  Hurst  v.  Mason,  2  Kelly,  367. 
5Higgs  v.  Huson,  8  Geo.  317. 

6  Van  Dyke  v.  Besser,  34  Geo.  268. 

7  Mitchell  v.  Printup,  19  Geo.  579. 

8  Dever  v.  Akin,  40  Geo.  429. 

SRobinson  r.  Banks,  17  Geo.  211 ;  Force  v.  Dahlonega  T.  &  L.  Co.  22  Geo. 
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§  80.  The  consequences  of  an  order  quashing  a  writ 
of  execution  are  of  a  very  serious  character  to  the  plaintiff. 
Where  a  purchase  has  been  made  under  a  writ  by  a  stranger 
to  the  action,  Courts  will  not  usually  quash  it  where  the  pur- 
chase has  been  made  in  good  faith.1  Nor  will  the  quashing 
of  a  voidable  writ  leave  the  officer  without  protection  for  the 
acts  previously  done  under  its  authority.  But  where  a  writ 
is  irregularly  issued,  the  plaintiff  is  regarded  as  in  fault.  The 
order  quashing  it,  unless  so  formed  as  to  protect  the  plaintiff, 
leaves  him  in  the  same  condition  as  if  he  had  acted  without 
any  writ  whatever.  His  acts,  which,  while  the  writ  stood, 
were  lawful,  become,  by  the  vacation  of  the  writ,  mere  tres- 
passes. He  and  his  attorney  who  took  out  the  writ  may  be 
prosecuted  as  trespassers,  and  the  quashed  writ  cannot  be 
used  in  their  defense.2 

1  Bryan  v.  Berry,  8  Cal.  130 ;  Day  v.  Graham,  1  Gilm.  435. 

2  Freeman  on  Judgments,  Sec.  1046  ;  Turner  v.  Felgate,  1  Lev.  95  ;  Parsons 
v.  Loyd,  3  Wila.  341 ;  2  W.  Bla.  845  ;  Chapman  v.  Dyetfc,  11  Wend.  31 ;  Kerr  v. 
Mount,  28  N.  Y.  G59  ;  Hayden  v.  Shed,  11  Mass.  500  ;    Codrington  u.  Lloyd,  8 
A.  &  E.  449  ;  3  N.  &  P.  442  ;  1  W.  W.  &  H.  358  ;  2  Jur.  593 ;  Barker  v.  Braham, 
3  Wils.  368 ;  Young  v.  Bircher,  31  Mo.  136. 
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CHAPTER  Vin. 

PROCEEDINGS  TO  OBTAIN  EXECUTION  ON  DORMANT  JUDGMENTS* 

FIRST — BY  SCIRE  FACIAS. 

$  81.  Object  and  definition  of  the  writ. 

$  82.  In  what  actions  it  may  issue. 

$  83.  When  necessary. 

$  84.  Change  in  the  parties,  other  than  by  death. 

$  85.  Change  in  parties  occasioned  by  death. 

$  86.  Parties  plaintiff. 

$  87.  Parties  defendant. 

$  88.  Form  of  the  writ,  and  amendments  thereto. 

$  89.  Service  of  the  writ. 

$  90.  Proceedings  on  return  of  the  writ ;  defenses  received. 

$  91.  Time  in  which  the  writ  must  be  sued  out. 

$  92.  Irregular  writs. 

$  93.  Second,  scire  facias. 

$  94.  Form  of  execution  on  scire  facias. 

SECOND— BY  MOTION. 

$  95.     Motion  and  notice  as  a  substitute  for  set.  fa. 

$  96.     On  death  of  one  of  the  parties. 

$  97.     On  judgment  dormant  by  lapse  of  time. 

§  81.  Object  and  definition. — Before  a  judgment  is  either 
satisfied  by  payment  or  barred  by  lapse  of  time,  it  may  be- 
come temporarily  inoperative  so  far  as  the  right  to  issue- 
execution  is  concerned,  and  so  continue  until  something  is 
done  by  which  such  right  is  revived.  In  this  condition  it  is 
usually  called  a  dormant  judgment.  This  dormancy  in. 
judgments  was,  at  the  common  law,  usually  created  either  by 
a  change  in  the  parties  plaintiff  or  defendant,  or  by  the  lapse 
of  time  without  the  issuing  of  execution.  ""Where  any  new 
xjersou  (that  is,  one  not  originally  party  to  the  judgment)  is 
to  be  charged  or  benefited  by  the  execution,  or  where  more 
than  a  year  and  a  day  have  elapsed  since  the  signing  of  judg- 
ment, and  that  delay  has  not  been  caused  by  the  party 
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chargeable,  new  measures  become  necessary  before  execution 
ran  bo  proceeded  in."  1  There  were  also  cases  in  which  exe- 
cution was  to  be  issued  in  certain  contingencies  only,  and  in 
which  it  became  necessary  to  establish  the  existence  of  the 
contingency  before  the  writ  could  be  regularly  sued  out.  So, 
the  judgment  might  have  been  satisfied,  through  fraud  or 
mistake,  or  by  an  extent  upon  property  not  belonging  to  the 
defendant,  and  it  might  therefore  be  necessary  to  set  aside 
the  apparent  satisfaction  and  to  obtain  leave  to  issue  further 
execution.  "When  from  any  cause  it  became  necessary  to 
apply  to  a  Court  for  a  revivor  of  the  right  to  issue  execution, 
the  remedy  of  the  plaintiff  was  by  scire  facias.  According  to 
Mr.  Bingham's  definition,  "a  scire.  facias  is  a  judicial  writ, 
founded  on  some  matter  of  record,  and  having  for  its  object 
the  prevention  of  undue  surprise  by  interposing  itself  as  a 
warning  between  judgment  and  execution — whenever  any 
new  party  is  to  be  charged  or  benefited  by  such  execution — 
whenever  such  execution  is  contingent,  after  judgment  on  the 
existence  of  certain  circumstances,  to  be  first  proved  by  the 
party  charging  ;  and,  lastly,  whenever  execution  has  been 
delayed  beyond  a  year  and  a  day  after  judgment  signed,  that 
delay  not  arising  from  the  party  charged."  2  But  perhaps  a 
better  definition  of  scire  facias,  as  the  term  will  be  used  in 
this  chapter,  is  this  :  it  is  a  writ  issued  out  of  the  Court 
wherein  a  judgment  has  been  entered3  or  to  which  the  record 
has  been  removed,  reciting  such  judgment,  suggesting  the 
grounds  requisite  to  entitle  plaintiff  to  execution,  and  requir- 

1  Bingham  on  Judgt.  and  Ex.  118  ;  Foster  on  Scire  Facias,  6. 

2  Bingham  on  Judgt.  and  Ex.  122.     It  was  formerly  held  that  an  elegit  might 
issue  after  a  year  and  a  day.     (Seymour  v.  Grenville,  Garth.  283.)     But  this 
decision  has  since  been  overruled.     (Putland  v.  Newman,  6  Maule  &  S.  179 ; 
Eutland  v.  Newman,  2  Chitty,  384.) 

8  A  scire  facias,  being  founded  on  some  record,  must  be  issued  out  of  the  Court 
where  that  record  is.  Hence,  a  scire  facias,  to  obtain  execution  on  a  judgment, 
must  issue  out  of  and  be  returnable  to  the  Court  where  the  record  of  such  judg- 
ment is,  and  whence  the  execution  must  issue  if  the  plaintiff  in  the  scire  facias 
prevails.  (Walker  v.  "Wells,  17  Geo.  647;  Grimke  v.  Mayrant,  2  Brev.  202; 
Osgood  v.  Thurston,  23  Pick.  110  ;  Tiudall  v.  Carson,  1  Harr.  N.  J.  94  ;  Barren 
r.  Pagles,  G  Ala.  422  ;  Carlton  v.  Young,  1  Aik.  332 ;  Wilson  v.  Tierman,  3 
Mo.  577  ;  Vallanco  v.  Sawyer,  4  Greenl.  62  ;  Treasurer  v,  Erwin,  Brayt.  218; 
2  Sellon's  Pr.  198  ;  Foster  on  Sciro  Facias,  19.) 


107  PROCEEDINGS    ON    DORMANT    JUDGMENTS.  §  81 

ing  the  defendant  to  make  known  the  reason,  if  any  there  be, 
why  such  execution  should  not  issue.1     "  The  writ,  therefore, 
presents  the  plaintiff's  whole  case,  and  constitutes  the  decla- 
ration to  which  the  defendant  must  plead. "       "  A  scire  facias 
to  revive  a  judgment  is  not  an  original  but  a  judicial  writ, 
founded  on  some  matter  of  record,  to  enforce  execution  of  it ; 
and,  properly  speaking,  is  only  the  continuation  of  an  action — 
a  step  leading  to  the  execution  of  a  judgment  already  obtained, 
and  enforcing  the  original  demand  for  which  the  action  was 
brought.     It  creates  nothing  anew,  but  may  be  said  to  re- 
animate that  which  before  had  existence,  but  whose  vital 
powers  and  faculties  are,  as  it  were,  suspended,  and  without 
its  salutary  influence  would  be  lost. "  3     A  scire  facias  is  some- 
times and  for  some  purposes  spoken  of  as  an  action.4     But  the 
object  sought,  and  the  result  accomplished  by  a  scire  facias 
to  revive  a  judgment,  both  show,  beyond  all  doubt,  that  it  is 
not  a  new  action,  but  merely  a  continuation  of  an  old  one.5 
No  cause  of  action,  beyond  the  old  judgment,  can  be  asserted. 
JSTo  grounds  of  defense,  anterior  to  the  old  judgment,  can  be 
brought  forward.     No  relief,  beyond  that  embraced  in  the 
old  judgment,  can  be  obtained  ;  and  finally,  the  judgment  en- 
tered upon  the  scire  facias  is  simply  "  that  the  plaintiff  have 
execution  for  the  judgment  mentioned  in  the  said  scire  facias, 
and  his  costs."6     In-  Pennsylvania,  the  practice  in  scire  facias 

1  Bing.  on  Judgt.  and  Ex.  123-4. 

2  Bouv.  Die.  Tit.  Scire  Facias,  5  ;  Hicks  v.  State,  3  Pike,  313  ;  Blake  v.  Dode- 
mead,  2  Str.  776  ;  Ogden  v.  Smith,  14  Ala.  428 ;  Jackson  v.  Tanner,  18  Wend. 
526. 

3  Brown  v.  Harley,  2  Fla.  164  ;  2  Sellon's  Pr.  188. 

*Fenner  v.  Evans,  1  T.  R.  267  ;  Winter  v.  Kretchman,  2  T.  R.  46  ;  Farrell 
v.  Gleeson,  11  C.  &  F.  702;  Bilbo  v.  Allen,  4  Heisk.  31;  Swancy  v.  Scott,  9 
Humph.  340  ;  State  Bank  v.  Vance,  9  Yerg.  471. 

5  Dickey  v.  Craig,  5Pai.  283;  Dickinson  v.  Allison,  10  Geo.  557  ;  Reynolds  v. 
Rogers,  5  Ohio,  169  ;  Potter  v.  Titcomb,  13  Me.  36  ;  Treasurers  v.  Foster,  7  Vt. 
52  ;  Wolf  v.  Pounsford,  4  Ham.  397  ;  Comstock  v.  Holbrook,  16  Gray,  111 ;  In- 
gram v.  Belk,  2  Strob.  207 ;  Wright  v.  Nutt,  1  T.  R.  388  ;  Phillips  ?;.  Brown,  6 
T.  R.  283;  Denegre  v.  Haun,  13  Iowa,  240;  Fitzhugh  v.  Blake,  2  Cranch  C.  C. 
37 ;  Hopkins  v.  Howard,  12  Tex.  7  ;  Foster  on  Scire  Facias,  11  and  18  ;  Cocks  v. 
Brewer,  11  M.  &  W.  56 ;  2  Dowl.  N.  S.  759. 

6  Vredenberg  v.  Snyder,  6  Iowa,  39  ;  Woolston  v.  Gale,  4  Halst.  32  ;  Camp  u. 
Gainer,  8  Tex.   372  ;    Tindall  v.  Carson,  1  Harr.  &  J.  94  ;  Murray  v.  Baker,  5 
B.  Monr.    172 ;  Walton  v.  Vanderhoof,   Pennington,  73 ;  Hanly  v.  Adams,  15 
Ark.  232. 
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and  tLe  judgment  therein  are  different  from  what  they  are 
under  common-law  forms  of  procedure,  and  accomplish  results 
very  similar  to  those  brought  about  by  an  action  on  a  judg- 
ment.1 

§  82.  In  what  actions  may  be  sued  out. — By  the  com- 
mon law,  a  plaintiff  who  failed  to  take  out  execution  in  a  per- 
sonal action  within  a  year  and  a  day,  had  no  means  of  obtaining 
execution  upon  that  judgment.  The  right  to  execution,  when 
once  lost  through  his  delay,  could  not  be  restored.  His  only 
remedy  was  to  commence  an  action  on  his  judgment,  and 
thereby  procure  a  new  judgment.  The  necessity  of  bringing 
a  new  action  was  obviated  by  the  Statute  "Westminster  2,  Ch. 
45,  by  which  a  scire  facias  was  given  in  all  personal  actions. 
Independently  of  statute,  the  right  to  a  scire  facias  to  obtain 
execution  of  a  judgment  in  a  real  action  was  accorded  by  the 
common  law.  And  this  remark  is  equally  true  of  actions  of 
ejectment  and  actions  of  a  mixed  nature,  in  all  of  which  scire 
facias  was  authorized  and  required  to  obtain  execution  after 
a  year  and  a  day.2  It  is  said  that  there  are  some  actions  in 
which  execution  may  be  taken  out  after  a  year  and  a  day 
without  a  scire  facias.  "It  is  well  settled  that  it  does  not  ap- 
ply to  judgments  entered  by  confession  under  a  warrant  of 
attorney,  but  only  to  actions  and  judgments  thereon  by  default, 
confession,  or  on  demurrer,  under  the  Statute  of  8  and  9  Wil- 
liam III,  Chap.  11,  Sec.  8."  3  In  Kentucky,  it  has  been  held 
that  where  a  decree  is  for  the  payment  of  a  sum  certain,  and 
may  therefore  be  enforced  by  execution,  it  may  be  revived 
by  scire  facias.4  But,  in  other  States,  the  opinion  prevails, 
that  as  a  scire  facias  is  a  purely  legal  proceeding,  it  cannot  be 

1  Custer  v.  Detterer,  3  Watts  &  S.  28  ;  Collingwood  v.  Carson,  2  Watts  &  S. 
220  ;  Shaefer  v.  Child,  7  Watts,  84  ;  Maus  v.  Maus,  5  Watts,  315 ;  Tries  v.  Wat- 
eon,  5  Serg.  &  R.  220. 

22  Sellon's  Pr.  189;  Hess  v.  Sims,  1  Yerg.  143;  Withers  v.  Harris,  2  Ld. 
Raym.  806  ;  1  Salk.  258  ;  7  Mod.  64  ;  Proprietors  v.  Davis,  1  Greenl.  309  ;  Proc- 
tor v.  Johnson,  2  Sulk.  600;  Foster  on  Scire  Facias,  2-6. 

8  Jones  v.  Dilworth,  63  Penn.  St.  447  ;  Longstreth  u.  Gray,  1  Watts,  60 ;  Skid- 
more  r.  Bradford,  4  Penu.  St.  296. 

*  Logan  v.  Cloyd,  1  A.  K.  Marsh.  201. 
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employed  in  a  case  in  equity,  unless  authorized  by  statute,1 
nor  to  revive  a  decree  of  a  Probate  Court.2 

§  83.  When  necessary. — "We  have  already  shown  thai 
scire  facias  issued  in  three  cases  :  1st.  To  revive  an  ordinary 
judgment  between  the  parties ;  2d.  To  obtain  execution 
where  a  new  party  was  to  be  charged  or  benefited  ;  and  3d. 
To  obtain  execution  on  a  contingent  judgment  upon  the  hap 
pening  of  the  contingency.  In  this  chapter,  we  shall  treat 
only  of  the  first  and  second  classes  of  cases.  In  the  chapters 
on  issuing  original  and  alias  writs  we  have  already  considered 
in  what  instances  it  is  necessary  to  sue  out  a  scire  facias  be- 
tween the  original  parties  to  the  judgment ;  and  have  found 
that,  as  to  original  writs,  the  scire  facias  was  necessary  after 
the  lapse  of  a  year  and  a  day,  except  where  the  delay  had 
been  occasioned  by  the  defendant ; 3  while,  if  the  original 
issued  within  a  year  and  a  day,  and  was  returned,  the  right 
to  issue  alias  writs  could  be  continued  to  any  distance  of  time 
during  the  life  of  the  judgment.4  "Within  a  year  and  a  day, 
it  often  became  necessary  to  obtain  execution  by  scire  facias, 
even  as  between  the  original  parties.  The  judgment  might 
be  satisfied  through  fraud  or  mistake,  or  by  a  sale  to  plaintiff 
of  property  to  which  defendant  had  no  title.  In  these  and 
other  cases,  where  the  plaintiff's  right  to  execution  seemed  to 
be  extinguished,  but  in  which  he  had,  in  fact,  obtained  no 
satisfaction,  or  but  a  partial  satisfaction,  he  could,  by  scire 
facias,  bring  the  defendant  before  the  Court,  vacate  the  entry 

1  Curtia  v.  Haun,  14  Ohio,  185 ;  Jeffreys  v.  Yarborough,  1  Dev.  Eq.  506. 

2  Kirby  v.  Anders,  26  Ala.  466  ;  Hurst  v.  Williamson,  42  Ala.  296. 

3  See  Sees.  27,  28  ;  also  2  Sellon's  Pr.  189 ;  Foster  on  Scire  Facias,  8-10  and 
6G-97  ;  Tidd'B  Pr.  1104. 

4  See  Sec.  51 ;  also  2  Sellon's  Pr.  189  ;  Tidd's  Pr.   1104  ;  Heed  v.  Williams,  3 
A.  K.  Marsh.  521 ;  Dodge  v.  Casey,  1  Miles,  13  ;  Clemens  v.  Brown,  9  Mo.  718  ; 
Blayer  v.  Baldwin,  2  Wils.  83 ;  Seymour  v.  Greenvill,    Garth.  283 ;    Thorp  v. 
Fowler,  5  Cow.  446  ;  Downsman  v.  Potter,  1  Mo.  518  ;  Craig  r.  Johnson,  Hardin, 
520 ;  Cook  v.  Batthurst,  2  Show.  235 ;  Aires  v.  Hardress,  1  Str.  100 ;  Scull  v. 
Godbolt,  4  Ala.  326  ;  Bank  of  Miss.  v.  Catlett,  5  How.  Miss.  175 ;    Lindell  v. 
Benton,  6  Mo.  3G1;  Jewett  v .  Hoogland,  30  Ala.  716;  Abbey  v.  Comm.  Bank, 
31  Miss.  434  ;  Foster  on  Scire  Facias,  84  ;  Messick  v.  Russel,  3  Harring.  13  ;  Jor- 
dan v.  Petty,  5  Fla.  326 ;  Bracken  u.  Wood,  12  Ark.  605 :  Kellogg  v.  Buckler, 
17  Geo.  187 ;  Strawbridge  v.  Mann,  17  Geo.  454. 
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upon  the  record,  or  make  it  conform  to  the  facts,  and  obtain 
execution. l 

8  84.  When  the  parties  have  been  changed  -without 
death  of  either. — The  changes  in  the  parties  to  a  judgment 
which,  at  the  common  law,  rendered  a  scire  facias  essential, 
usually  occurred  through  the  death  either  of  a  plaintiff' or  of 
a  defendant,  and  sometimes,  hut  more  rarely,  by  the  introduc- 
tion of  a  new  party  by  other  means  than  by  the  death  of 
either  of  the  original  parties.  The  latter  class  of  cases  was 
created  chiefly,  if  not  exclusively,  by  either  marriage  or  bank- 
ruptcy. If  a /erne  sole  recovered  judgment,  "  and  she,  before 
execution  taken  out,  marries,  the  husband  and  wife  must  sue 
out  a  sci.  fa.  and  get  judgment  thereon  quod  habeani  execu- 
tionem;  and  if,  after  such  judgment,  but  before  execution,  the 
wife  dies,  the  husband  alone  may  have  a  sci.  fa.  and  go  on  to 
execution."2  By  the  scire  facias  the  judgment  becomes  the 
property  of  the  husband.  "  So,  vice  versa,  if  judgment  be 
recovered  against  a,  feme  sole,  and  she  marries,  a  sci.  fa.  must 
be  sued  out  against  the  husband  and  wife,  and  judgment  had 
against  them  ;  and  if  the  wife  then  dies,  a  new  sci.  fa.  may 
issue  against  the  husband  only,  and  he  will  be  chargeable, 
though  he  was  not  liable  upon  the  first  judgment."3  "In 
cases  of  bankruptcy  a  sci.  fa.  is  necessary  before  proceeding 
to  execution,  inasmuch  as  a  new  party  (the  assignees)  are 
benefited  by  the  execution,  and  ought  therefore  to  show  that 
they  have  due  authority  to  assume  that  benefit."4 

§  85.  Change  in  the  parties  by  death. — Whether  the 
death  of  a  plaintiff  or  of  a  defendant  renders  a  sci.  fa.  neces- 
sary is  to  be  determined  by  ascertaining  whether,  through 
such  death,  a  new  party  is  charged  or  benefited  by  the  judg- 

1  Sec  Sees.  03,  54 ;  also  Arnold  v.  Fuller,  1  Ham.  458 ;  Steward  v.  Allen,  5 
Greejil.  103;  Wilson  v.  Green,  19  Pick.  433;  Foster  on  Scire  Facias,  47-57  ;  Dew- 
ing v.  Durant,  10  Gray,  29. 

2  2  Scllon's  Tr.  194 ;   Bing.  on  Judgt.  and  Ex.  138 ;  Johnson  v.  Parralee,  17 
Johns.  271 ;  Woodyer  v.  Freshman,  1  Salk.  116. 

82  Sellon's  Pr.  194  ;  Miles'  Case,  1  Mod.  179  ;  Obrian  v.  Kamm,  Carth.  30;  3 
Mod.  18G. 
4  Bing  on  Judgt.  and  Ex.  141 ;  2  Sellon'a  Pr.  195. 


HI  PROCEEDINGS   ON    DORMANT   JUDGMENTS.  §  86 

i 

ment.  "Whenever  a  sole  plaintiff  or  a  sole  defendant  dies,  it 
is  obvious  that  the  judgment  cannot  be  enforced  without 
affecting  some  new  party.  Here,  then,  it  is  clear  that  a  sci. 
fa.  is  necessary.  Upon  the  death  of  one  of  several  co- 
plaintiffs  or  codefendants  in  a  personal  action,  the  doctrine  of 
survivorship  applies.  The  judgment,  on  the  death  of  one  of 
the  plaintiffs,  may  be  executed  for  the  benefit  of  the  sur- 
vivors, in  which  case,  as  no  new  party  is  benefited,  no  sci  fa. 
need  be  prosecuted.  On  the  death  of  one  of  the  defendants 
in  a  personal  action,  satisfaction  may  be  sought  of  the  sur- 
vivors ;  in  which  case  a  reviver  would  be  useless.  If  satis- 
faction be  sought  from  the  property  of  the  deceased  defend- 
ant, a  new  party  is  necessarily  interested,  and  must  first  be 
proceeded  against  by  scire  facias.  But  in  all  actions  pertain- 
ing to  the  possession  or  title  of  real  estate,  the  death  of  one  of 
several  plaintiffs,  or  of  one  of  several  defendants,  introduces 
some  new  party  in  interest,  and  renders  a  sci.  fa.  indispensa- 
ble.1 

§  86.  Parties  plaintiff. — As  the  scire  facias  must  pursue 
the  judgment,  it  follows  that  all  the  plaintiffs,  while  all  are 
living,  must  join  in  the  writ.  Except  in  the  case  of  the 
death,  marriage,  or  bankruptcy  of  the  plaintiff,  a  scire  facias 
must,  by  the  common  law,  be  prosecuted  in  the  name  of  the 
plaintiff ; 2  but  by  statute  this  right  has  sometimes  been  given 
to  the  assignee  or  equitable  owner  of  the  judgment.3  When 
a  sole  plaintiff  dies,  the  sci.  fa.  must  be  prosecuted  by  the 
person  who  represents  the  deceased.  If  the  judgment  be  in 
a  personal  action,  the  sci.  fa.  should  be  by  the  executor  or 
administrator  ;  if  in  a  real  action,  or  an  action  for  the  posses- 
sion of  realty,  it  should  be  by  the  heir.  "  In  a  mixed  action, 
it  is  said,  if  the  lands  to  be  recovered  be  fee-simple,  the  heir 
and  the  executor  shall  join  in  the  scire  facias,  and  the  heir 
have  execution  as  to  the  lands,  and  the  executor  execution 
as  to  the  damages."  4 

1  Foster  on  Scire  Facias,  175-177 ;  Withers  v.  Harris,  7  Mod.  68 ;  Sir  Wm. 
Herbert's  Case,  3  Rep.  14  ;  Lampton  v.  Collingwood,  4  Mod.  315 ;  Wright  v. 
Maddock,  8  Q.  B.  122. 

2  McKinney  v.  Mehaffey,  7  Watts  &  S.  276. 

3  Murphy  v.  Cochran,  1  Hill,  339  ;  Clark  v.  Digges,  5  Gill,  118. 
*  Foster  on  Scire  Facias,  189. 
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§  87.   Parties  defendant. — In  determining  who  must  be 

o 

parties  defendant  in  a  writ  of  scire  facias,  we  may  consider 
the  question,  first,  with  reference  to  the  original  defendants  in 
the  suit,  and  second,  with  reference  to  new  persons  who  are 
to  be  affected  by  the  proposed  revivor.  A  scire  facias  should 
conform  to  the  judgment,  and  must  therefore  be  joint  when 
the  judgment  is  joint.  Where  there  is  a  judgment  against 
two  or  more  defendants  it  may  be  revived  against  one  alone 
if  he  consents  thereto  ;  for  as  he  is  the  sole  person  injured  by 
such  revivor,  he  is  the  sole  person  who  can  object,  and  even 
his  objection  should  be  interposed  before  the  judgment  on 
the  sci.  fa.  is  entered  against  him.1  In  an  early  English  case, 
one  of  two  judgment-debtors  having  died,  a  sci.  fa.  was  pros- 
ecuted against  the  survivor  alone,  correctly  describing  the 
original  judgment,  and  suggesting  the  death  of  the  other 
defendant.  This  sci.  fa.  was  sustained,  because  it  was  said 
that  the  Court  could  not  know  but  that  the  plaintiff  intended 
to  take  out  a  fi.  fa.  and  levy  it  on  the  personal  estate  of  the 
survivor,  which  he  could  lawfully  do  ;  but,  at  the  same  time, 
the  Court  stated  that  the  plaintiff  could  not  be  allowed  to  take 
out  and  execute  an  elegit  on  such  revived  judgment.2  But,  at 
the  present  day,  the  rule  seems  to  almost  universally  prevail, 
that  where  there  is  a  joint  judgment  against  two  or  more, 
there  must,  unless  the  nonjoinder  is  waived,  be  a  joint  scire 
facias.  The  judgment  must  be  revived  against  all  the  defend- 
ants, when  all  are  still  living  ;  and  when  one  has  died,  his 
representatives  must  be  made  parties  in  his  stead.  The 
plaintiff  can  neither  proceed  against  the  survivors  without 
joining  the  representatives  of  the  deceased,  nor  against  the 
representatives  of  the  deceased  without  joining  the  sur- 
vivors.3 And  it  is  said  that  a  discontinuance  as  to  any  of  the 

1  Edwards'  Appeal,  66  Peon.  St.  89. 

2Edsar  v.  Smart,  T.  Raym.  56. 

3  Foster  oil  Scire  Facias,  20 ;  Swainsbury  v.  Pringle,  10  Barn.  &  C.  751 ; 
Grenell  v.  Sharp,  4  Whart.  344 ;  M' Afeo  v.  Patterson,  2  S.  &  M.  172  ;  Fowler  v. 
Rickerby,  9  Dowl.  P.  C.  682  ;  Murray  v.  Baker,  5  B.  Monr.  172  ;  Gray  v.  Mc- 
Dowell, 5  Monr.  501 ;  Holder  v.  Commonwealth,  3  A.  K.  Marsh.  407  ;  Panton 
v.  Hall,  Salk.  598 ;  Rex  v.  Chapman,  3  Anst.  811  ;  Henderson  v.  Vanhook,  24 
Tex.  358  ;  Austin  v.  Reynolds,  13  Tex.  544 ;  Mitchell  v.  Smith,  1  Litt.  243 ; 
Coleman  v.  Edwards,  2  Bibb,  5!)5  ;  Williams  v.  Fowler,  3  Monr.  316  ;  Bolinger 
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necessary  parties  to  a  scire  facias  operates  as  a  discontinuance 
as  to  all. l  Strangers  to  the  original  judgment  may  be  affected 
by  its  revivor  against  the  original  defendant ;  and  this  may 
happen  whenever  he  sells  or  encumbers  the  lauds  upon  which 
the  judgment  is  a  lien.  Whether  those  who  have  thus  ac- 
quired interests  under  the  defendant  must  be  joined  with  him 
in  the  scire  facias  is  a  disputed  question,  upon  which  the 
authorities  are  somewhat  meager.  In  Maryland,  it  seems 
that,  although  the  defendant  be  living,  the  judgment  cannot 
be  revived  against  him  so  as  to  affect  his  grantees  unless  they 
are  made  parties.2  But  in  Pennsylvania  and  in  New  York 
an  opposite  view  has  been  taken,  one  showing  that  it  is  only 
"in  the  case  of  the  death  of  the  original  defendant  that  the 
ter-tenants  are  to  be  made  parties,  and  not  where  the  original 
defendant  is  living."  3  This  view,  we  think,  is  sustained  by 
the  books  of  practice.  In  none  of  these  works  do  we  find 
any  reference  to  any  case  in  which  the  successors  in  interest  of 
a  living  defendant  need  be  summoned  as  terre-tenants.  On 
the  contrary,  it  seems  always  to  be  assumed  that  the  only 
instances  in  which  it  can  be  necessary  to  summon  others  than 
the  original  defendants,  are  where  new  persons  have  become 

v.  Fowler,  14  Ark.  27 ;  Greer  v.  Sbate  Bank,  5  Eng.  456  ;  2  Saund.  51  note  4,  to 
case  of  Tretheny  v.  Ackland ;  but,  in  Alabama,  plaintiff  may  discontinue  as 
against  either  defendant  (Hanson  v.  Jacks,  22  Ala.  549)  ;  and  in  Arkansas,  may 
proceed  against  a  survivor  without  joining  the  representatives  of  a  deceased 
defendant  (Finn  v.  Crabtree,  7  Eng.  597).  But  when  a  scire  facias  recites  tha 
judgment  properly,  and  calls  on  all  the  defendants  to  show  cause,  and  when  part 
are  summoned  it  appears  that  the  others  are  insolvent,  or  dead,  or  out  of  tha 
State,  or  have  nothing,  it  has  been  held  that  judgment  might  be  entered  against 
those  summoned  ;  and  "  that  the  award  of  execution  is  not  necessarily  to  pur- 
sue the  form  of  the  scire  facias,  but  may  be  accommodated  to  what  shall  ba 
judicially  ascertained  to  be  the  law  fit  for  enforcing  the  judgment ;  and,  also, 
that  if  it  appear  of  record  that  one  of  the  defendants  to  the  judgment  cannot  ba 
summoned  and  need  not  be  summoned,  for  that  he  has  not  the  ability  to  be  con- 
tributory  to  the  payment  of  the  judgment,  the  execution  for  the  whole  may 
rightfully  issue  against  the  other."  (Binford  v.  Alston,  4  Dev.  355.) 

1  Morton's  Executors  v.  Croghan's  Terre-tenants,  20  Johns.  106;  M'Afee  v. 
Patterson,  2  S.  &  M.  172. 

2Doub  v.  Barnes,  4  Gill.  11,  explaining  Murphy  v.  Cord,  12  Gill.  &  J.  182. 
Soe  also  Lusk  v.  Davidson,  3  Pen.  &  W.  229. 

3  Young  v.  Taylor,  2  Binn.  228 ;  Jackson  v.  Shaffer,  11  Johns.  513 ;  Kighter  u. 
Eittenhouse,  3  Rawle,  278. 

F.  Ex.— 8. 
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interested,  either  through  the  death,  marriage,  or  bankruptcy 
of  the  defendant. 

Upon  the  death  of  a  defendant,  leaving  a  judgment  which 
is  not  a  lien  on  any  real  estate,  no  one  but  his  personal  rep- 
resentative need  be  a  party  to  the  scire  facias.  But  where  the 
judgment  is  for  the  possession,  or  affects  the  title,  or  is  a  lien 
on  real  estate,  the  rule  is  different ;  and  it  becomes  necessary 
to  warn  all  persons  whose  interests  in  the  real  estate  are  liable 
to  be  prejudiced  by  a  revivor.  In  Kew  York,  it  is  said  to  be 
improper  to  join  the  heirs  with  the  personal  representatives  of 
the  deceased.1  But  in  other  States  the  heirs,  personal  repre- 
sentatives, and  terre-tenants  of  the  deceased  may  all  be  joined 
in  one  sci.  /a.2  In  ejectment,  where  the  judgment  is  for  the 
possession  of  lauds  and  for  damages,  both  the  heirs  and  repre- 
sentatives of  the  deceased  are  necessary  parties  to  its  re- 
vivor ; 3  but  where  the  judgment  is  for  possession  alone,  the 
personal  representatives  need  not  be  warned.4  If  the  judg- 
ment be  for  money,  it  is  primarily  chargeable  against  the  ex- 
ecutor, and  no  revivor  ousrht  to  be  entered  against  the  heirs 

o  o 

until  after  a  return  of  nihil  as  to  the  executor.5  None  but 
those  who  are  made  parties  to  the  scire  facias  are  affected  by 
the  judgment  of  revivor.6  One  about  to  prosecute  a  scire 
facias  to  revive  a  judgment  lien  against  the  successors  in  in- 
terest of  a  deceased  defendant,  in  determiuiug  who  are  to  be 
made  parties,  must  be  governed  by  the  same  principles  which 
would  be  applicable  to  the  foreclosure  of  a  mortgage  or  other 
lieu.  lie  must  bring  in  all  persons  holding  title  under  the 
defendant,  but  subordinate  to  the  lieu  ;  but  he  need  not  and 
cannot  proceed  against  persons  whose  claims  are  adverse  to 
the  defendant's  title,  or  paramount  to  the  lieu.7  "  It  is  the 

1  Lee  v.  McClosky,  44  How.  Pr.  60. 

2  Galloway  v.  Eubank,  4  J.  J.  Marsh.  286 ;  Reynolds  v.  Henderson,  2  Gilm. 
110 ;  Rowland  v.  Harbaugh,  5  Watts,  365. 

3  Mitchell  v.  Smith,  1  Litt.  243. 

4  Thompson  v.  Dougherty,  3  J.  J.  Marsh.  564 ;  Waldon  v.  Craig,  14  Pet.  147. 
6  Pantoii  v.  Hall,  Garth.  107;   Alston  u.  Munford,  1  Brock.  266;  Brown  v. 

Webb,  1  "Watts,  411 ;  Bing.  on  Judgt.  and  Ex.  131 ;  Roland  u.  Harbaugh,  5 
Watts,  365. 

6  Campbell  u.  Rawdon,  19  Barb.  494. 

7  Morton  v.  Croghan,  20  Johns.  106;  Lusk  v.  Davidson,  3  Pen.  &  "W.  229; 
Polk  v.  Pendleton,  31  M'd.  118. 
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asual  way  to  join  the  heir  and  terre-tenants  in  the  writ  of 
scire  facias  ;  but  it  is  said  that  if  it  be  returned  that  the  heir 
has  no  lands,  the  writ  may  proceed  against  the  tenants  of  the 
lands  without  him,  and  it  may  be  against  the  tenants  of  the 
lands  generally,  without  naming  them,  or  against  them  by 
name,  but  the  former  is  the  usual  form  ;  for  if  the  plaintiff 
undertakes  to  name  them,  he  must  name  them  all,  and  if  he 
do  not,  those  who  are  named  may  plead  in  abatement.  It 
seems,  however,  to  be  the  better  opinion  that  the  terre-teu- 
auts  alone  are  not  to  be  charged  until  the  heir  be  summoned7 
or  it  be  returned  that  there  is  no  heir,  or  that  the  heir  hath 
not  any  lauds  to  be  charged."  l 

§  88.  Form  of  the  -writ. — The  writ  of  scire  facias  an- 
swered the  double  purpose  of  a  writ  and  of  a  declaration.2 
Its  form,  therefore,  necessarily  varied  to  correspond  to  the 
various  contingencies  in  which  it  mi^ht  issue.  It  was  di- 

»_?  <J 

rected  to  the  sheriff,  and  recited  :  1st.  The  recovery  of  a 
judgment,  showing  the  Court,  amount,  and  parties  ;  2d.  The 
change,  if  any,  in  the  parties  to  the  judgment,  stating  what 
new  parties  had  become  interested  :  3d.  That,  notwithstand- 
ing the  judgment,  execution  still  remains  to  be  done  ;  4th. 
That  plaintiff  demands  that  he  be  provided  with  a  proper 
remedy  ;  5th.  It  commanded  the  officer  to  make  known  to 
the  defendant,  or  other  persons  designated  in  the  writ,  that 
he  should  be  before  the  Court,  at  a  date  specified,  to  show 
cause  why  plaintiff  ought  not  to  have  execution  of  the  judg- 
ment. The  heirs  and  terre-tenauts  of  the  deceased  need  not 
be  specifically  named.3  In  case  they  are  not  so  named,  the 
writ  may  command  the  sheriff  as  follows  :  "  That  by  honest 
and  lawful  men  of  your  bailiwick,  you  make  known  to  the 
heirs  of  the  said  C  D,  and  a"lso  to  the  tenants  of  all  the  lauds 
and  tenements  in  your  bailiwick,  of  which  said  C  I),  or  any 
person  in  trust  for  him,  was  or  were  seized  ou  the day 

1  Foster  on  Scire  Facias,  190. 

2  Foster  on  Scire  Facias,  349  ;  Blake  v.  Dodemead,  2  Stra.  775  ;  Bank  of  Scot- 
land v.  Fen-wick,  1  Exch.  796  ;  Nunn  v.  Claxton,  3  Exch.  715  ;  State  v.  Robin- 
Bon,  8  Yerg.  370;  Farris  v.  People,  58  111.  26. 

3  Seawell  u.  Williams,  5  Hayw.  280. 
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of  ,  on  which  day  the  judgment  aforesaid  was  given, 

or  at  any  time  after."  1  The  writ  does  not  show  what  lands 
it  is  claimed  should  be  sold  to  satisfy  the  judgment.2  The 
return  to  the  writ  should  state  the  names  of  the  terre-teuants 
summoned,  and  also  of  what  lands  each  is  the  tenant.  The 
judgment  on  the  scire  facias  must,  as  well  as  the  officer's  re- 
turn, state  what  lands  are  held  to  be  liable.  By  means  of 
this  return  and  judgment,  the  vagueness  of  the  writ  is  made 
certain,  and  the  lauds  subject  to  execution  are  sufficiently 
identified.  The  writ  need  not  negative  the  various  matters 
which,  if  existing,  would  constitute  a  defense,  because  it  is 
the  business  of  the  defendant  to  plead  these  if  he  wishes  to 
make  them  available.3  A  scire  facias  seems  to  be  subject  to 
amendment  to  the  same  extent  as  an  original  execution.4 

§  89.  Serving  the  writ. — "  Although  the  intent  of  the 
sci.fa.  is  to  give  the  party  against  whom  execution  is  about 
to  issue,  notice  or  warning  thereof,  yet  by  the  general  prac- 
tice it  is  wholly  defeated,  for  the  defendant  may  be  sum- 
moned or  not,  as  the  party  thinks  fit ;  and  indeed,  the  usual 
way  is  to  revive  the  judgment  without  giving  the  party  any 
notice."  5-  "  On  the  return-day  of  the  writ,  the  sheriff  either 
returns  '  scire  fed, '  that  is,  that  he  has  warned  the  party  ;  or 
'nihil,'  that  is,  that  the  party  has  nothing  by  which  he  can 
warn  him.  Where  the  sheriff  returns  '  nihil,'  the  party  must 
sue  out  a  second,  or  alias  writ  of  sci.  fa.,  and  if  the  sheriff 

1  For  forms  of  -writs  of  scire  facias,  see  Tidd's  Forms,  305-335  ;  Foster  on  Scire 
Facias,  379-388 ;  Tillinghast'a  Forms,  39-58. 

2  Commercial  Bank  v.  Kendall,  13  Sm.  &  M.  278;  Union  Bank  v.  Meigs,  5 
Ham.  312.     But  in  Tennessee,  before  a  scire  facias  can  issue  against  heirs,  it 
must  be  suggested  to  the  Court  that  certain  real   estate  has  descended  to  them, 
etc.     (Hillman  v.  Hickerson,  3  Head,  573  ;  Frierson  v.  Harris,  5  Cold.  146.) 

8  Rogers  v.  Denham,  2  Gratt,  200. 

4  Thompson  v.  Dougherty,  3  J.  J.  11.  564 ;  Arrison  v.  Commonwealth,  1  Watts, 
374 ;  Eainey  v.  Commonwealth,  10  Watts.  343 ;  Holland  v.  Phillips,  2  P.  &  D. 
336  ;  10  Ad.  &  El.  149  ;  Foster  on  Scire  Facias,  375  ;  Buxom  v.  Hoskins,  6  Mod. 
264 ;  Rex  v.  Ayre,  1  Str.  43 ;  Hex  v.  Aires,  10  Mod.  259w  ;  Thorpe  v.  Hook,  1 
Dowl.  P.  C.  501 ;  Klos  v.  Dodd,  4  Dowl.  P.  C.  67 ;  Baker  v.  Neaver,  1  Cr.  & 
Mee,  112;  3  Tyrwh.  233  ;  Webb  v.  Taylor,  1  D.  &  L.  676;  Anthony  u.  Hum- 
phries, 4  Eng.  176  ;  Bryant  v.  Smith,  7  Cold.  113. 

6  Sellon's  Pr.  197  ;  Bing.  on  Judgt.  and  Ex.  126. 
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returns  nihil  also  to  the  second  writ,  and  the  party  do  not 
appear,  there  shall  be  judgment  against  him."  1  In  other 
words,  two  returns  nihil  are  equivalent  to  one  return  of  scire 
fed,2  with  this  exception,  that  when  a  judgment  is  revived 
without  any  actual  notice,  the  defendants  may,  either  on 
motion  or  by  audita  querela,  be  relieved  if  the  revivor  waa 
improper.3 

But  the  constructive  service  of  scire  facias  by  two  returns 
of  nihilj  or  not  found,  operates  against  those  defendants  only 
whose  names  are  stated  in  the  writ.  To  a  scire  facias  against 
the  heirs  and  terre-tenants,  "  the  sheriff  returns,  either  that 
there  are  none,  or  that  he  has  warned  them  to  appear  ;  in  the 
latter  case,  if  the  writ  be  general  against  the  terre-tenants 
without  naming  them,  the  sheriff  should  return  that  he  has 
warned  certain  persons,  describing  them,  being  tenants  of  all 
the  lands  in  his  bailiwick,  or  certain  persons  tenants  of  cer- 
tain lauds,  and  that  there  are  no  others."  4  The  methods  of 
warning  the  defendants  in  scire  facias  have  been  modified  by 
statutes  in  many  of  the  States  where  the  writ  is  still  em- 
ployed.5 Unless  the  service  of  the  writ  is  made  in  some  of 
the  methods  authorized  by  law,  the  judgment  of  revivor  is 
inoperative.6 

IBing.  on  Judgt.  and  Ex.  124. 

2  Barratt  v.  Cleydon,  Dyer,  168;  Ratcliffe's  Case,  Dyer,  172;  dimming  v. 
Eden,  1  Cow.  70  ;  2  Wm.  Saund.  72s,  note  to  Underbill  u.  Devereaux ; 
Chambers  v.  Carson,  2  Whart.  9 ;  Warden  v.  Tainter,  4  "Watts,  274  ;  Compher  t 
Anawalt,  2  Watts,  490 ;  Bromley  v,  Littleton,  Yelv.  113  ;  Barcock  v.  Thomp- 
son, Styles,  281,  '288 ;  Sans  v.  People,  3  Gilm.  327  ;  Andrews  v.  Harper,  8  Mod. 
227 ;  Randal  v.  Wale,  Cro.  Jac.  59  ;  Besimer  v.  People,  15  111.  440 ;  Dunlevy  v. 
Ross,  Wright,  287  ;  Woodford  v.  Bromfield,  1  Murph.  187  ;  Choat  v.  People,  ID 
HI.  63  ;  Kearns  v.  The  State,  3  Blackf.  334  ;  Cox  v.  McFerron,  Breese,  10.  But 
under  more  recent  rules  and  decisions,  a  judgment  will  not  be  entered  on  two 
nihils  unless  efforts  have  been  made  to  summon  the  defendants.  (Sabine  u. 
Field,  1  Cr.  &  M.  466  ;  Foster  on  Scire  Facias,  355.) 

8  Anonymous,  Salk.  93;  Ludlow  v.  Lennard,  2  Ld.  Raym.  1295;  Wharton 
u.  Richardson,  2  Str.  1075  ;  Randal  v.  Wale,  Cro.  Jac.  59 ;  Wicket  v.  Cremer,  1 
Ld.  Raym.  439  ;  Salk.  264  ;  12  Mod.  240 ;  Holt  v.  Frank,  1  M.  &  Sel.  199  ;  Fos- 
ker  on  Scire  Facias,  357. 

42  Wm.  Saund.  72  R. ;  Cumming  v.  Eden,  1  Cow.  70. 

6  Calloway  v.  Eubank,  4  J.  J.  Marsh.  280;  Combs  v.  Youg,  4  Yerg.  218; 
Crutchfield  u.  Stewart,  10  Yerg.  237  ;  Rice  v.  Talmadge,  20  Vt.  378  ;  Comstock 
v.  Holbrook,  16  Gray,  111. 

6 Simmons  v  Wood,  6  Yerg.  518  ;  People  v.  The  Judges,  1  Wend.  19. 
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b  90.  Proceedings  on  return  of  the  writ  —  Defenses 
•which  may  be  made. — If  the  party  summoned  makes  no 
appearance,  judgment  will  be  entered  against  him.  "  So, 
where  a  sci.  fa.  is  sued  out  on  a  joint  judgment  against  two, 
if  it  be  returned  that  one  was  summoned,  and  he  makes  de- 
fault, and  that  the  other  has  nothing,  the  plaintiff  may  have 
execution  for  the  whole  against  him  who  was  summoned,  and 
made  default.  So  if  it  be  returned  that  one  of  them  is  dead, 
and  the  other  was  summoned,  and  he  makes  default."1  If 
the  defendant  appears,  the  plaintiff  may  declare  against  him. 
The  so-called  declaration  is,  however,  nothing  more  than  a 
recital  setting  forth  a  copy  of  the  writ,  and  praying  for  exe- 
cution thereon.2  The  defendant  may  plead  either  in  bar  or 
in  abatement.3  "Thus,  to  a  sdre  facias  on  a  judgment,  the 
defendant  may  plead  mil  tiel  record,  or  payment,  or  a  release, 
or  that  the  debt  and  damages  were  levied  ft.  /«.,  or  that  his 
lands  were  extended  for  them  upon  an  elegit,  or  his  person 
taken  in  execution  on  a  capias  ad  satisfaciendum.  So,  a  terre- 
tenaut  may  plead  in  bar  to  a  scire  facias  anything  which 
shows  his  lands  not  liable  to  execution,  or  non-joinder  of  other 
terre-teuauts.  A  defendant  may  plead  to  a  scire  facias  any- 
thing which  has  been  done  under  the  Original  judgment 
which  exonerates  him  from  liability. "  4  "  The  principles  of 
estoppel,  attached  to  final  adjudications,  are  as  operative  and 
conclusive  in  proceedings  in  scire  facias  as  in  any  other  cases. 
No  defense  can  be  made  which  existed  anterior  to  the  judg 
ment"  ; 5  nor  can  such  judgment  be  questioned  on  account  of 

1  Bing.  on  Judgt.  and  Ex.  125. 

2  See  Tidd's  Forms,  adapted  to  State  of  N.  Y.  342  ;  People  v.  Society  for  Propa- 
gating1 the  Gospel,  1  Paine  C.  C.  G52. 

8  Alice  v.  Gale,  10  Mod.  112 ;  Bex.  v.  Hare,  1  Str.  146. 

4  Foster  on  Sci.  Fa.  353 ;  Phillipson  v.  Tempest,  1  Dowl.  &  L.  209  ;  Giles  v. 
Hutt,  5  Dowl.  &  L.  387  ;  1  Exch.  704 ,  Mouiiteney  v.  Andrews,  Clift.  G75  ;  4 
Leon,  104 ;  Clusccck  u.  Morgan,  1  Lev.  92  ;  Scott  v.  Peacock,  1  Salk.  271 ;  Holmes 
v.  Newlunds,  5  B.  B.  370 ;  Jefferson  v.  Morton,  2  Wm.  Saund.  G  ;  Clerk  v.  Withers, 
Ld.  Raym.  1075.  The  pendency  of  a  writ  of  error  is  said  not  to  bar  a  scire  faciat 
to  make  an  executor  a  party  to  the  judgment.  (Snook  v.  Mattock,  6  Nev.  &  M. 
783  ;  5  Ad.  &  El.  239  ;  2  H.  &  W.  188.) 

6  Freeman  on  Judgts.  Sec.  445 ;  Bowen  v.  Bonner,  45  Miss.  10;  Allen  v.  An- 
drews, Cro.  Eliz.  283  :  Cook  v.  Jones,  Cowp.  727  ;  Proctor  v.  Johnson,  2  Sulk.  600 
Camp  v.  Baker,  40  Geo    148;    Koon  v.  Ivey,  8  Rich.  37;  McFarland  v.  Irwin 
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any  error  or  irregularity  in  its  rendition.1  The  principle  of 
res  judicata  is,  however,  on  scire  facias,  as  in  other  cases,  con- 
fined to  the  parties  to  the  suit,  and  their  privies  in  person  or 
in  estate.2  A  terre-teuant  cannot  successfully  defend  a  scire 
facias  on  the  ground  that  he  purchased  the  lauds  sought  to  be 
charged  without  having  any  actual  notice  of  the  judgment.3 
There  are  cases  which  declare,  in  general  terms,  that  terre- 
tenants,  and  other  strangers  to  the  judgment,  may  falsify  it 
for  fraud  or  irregularity  in  its  rendition.4  But  we  apprehend 
that  the  doctrine  of  these  decisions  must  be  confined  to  such 
strangers  as  were  prejudiced  by  the  judgment  when  it  was 
entered.  For,  if  the  defendant  was  properly  before  the  Court 
so  as  to  give  it  jurisdiction,  he  could  not  attack  the  judgment 
collaterally  for  fraud  and  irregularity  ;  and  certainly  he  could 
not,  after  judgment,  transmit  to  others  a  right  which  he  did 
not  possess,  or  which  he  had  forfeited  through  his  own  want 
of  diligence.  But  where  the  original  judgment  was  procured 
or  suffered  with  the  view  of  prejudicing  third  persons,  they 
may  be  allowed  to  avoid  it  on  scire  facias ;  5  for  "whenever 

8  Johns.  77  ;  Davidson  v.  Thornton,  7  Penn.  St.  128  ;  Alden  v.  Bogart,  2  Grant's 
Cases,  400;  West  v.  Button,  1  Salk.  2;  Ld.  Raym.  853;  Bradford  v.  Bradford, 
5  Conn.  127  ;  Heller  v.  Jones,  4  Binn.  61 ;  Sigourney  v.  Stockwell,  4  Met.  518  ; 
The  U.  S.  v.  Thompson,  Gilpin,  G14 ;  Hubbard  v.  Manning,  Kirby,  256 ;  Car- 
desa  v.  Humes,  5  Serg.  &  R.  65  ;  Watkins  v.  State,  7  Miss.  334 ;  Dickson  v.  "Wil- 
kinson, 3  How.  TJ.  S.  57  ;  Miller  v.  Shackelford,  16  Ala.  95  ;  Mathews  v.  JTosby, 
13  S.  &  M.  422 ;  Person  v.  Valentine,  13  S.  &  M.  551 ;  Duncan  v.  Hargove,  22 
Ala.  150  ;  Smith  v.  Eaton,  36  Me.  298 ;  Ferebee  v.  Doxey,  6  Ired.  448  ;  Thomas 
v.  Williams,  3  Dowl.  P.  C.  655  ;  Baylis  v.  Hay  ward,  5  N.  &  M.  613  ;  4  Ad.  & 
El.  256.  One  who  fails  to  plead  his  infancy  in  the  original  action  cannot  plead 
it  against  the  sci.  fa.  (Kempt;.  Cook,  6  Md.  305.)  The  same  rule  applies  to  a  de- 
fendant who  neglected  to  plead  his  discharge  in  insolvency.  (Moore  v.  Garret- 
eon,  6  Md.  444.) 

1  Langston  v.  Abney,  43  Miss.  164 ;  M'Afea  v.  Patterson,  2  S.  &  M.  595  ;   An- 
thony v.  Humphries,  4  Eng.  76. 

2  Griswoldu.  Stewart,  4  Cow.  459.     In  Massachusetts,  a  judgment  by  default 
against  a  person  summoned  as  a  trustee  is  not  final,  and  he  may,  on  scire  facias, 
show  that  he  was  not,  in  fact,  chargeable.     (Brown  v.  Neale,  3  Allen,  74.) 

8  Ridge  v.  Prather,  1  Blackf.  401. 

*  Proctor  v.  Johnson,  1  Ld.  Raym.  669  ;  2  Salk.  600  ;  Ulrich  v.  Voneida,  1  Pen. 
&  W.  250 ;  Griswold  v.  Stewart,  4  Cow.  458. 

5  Phillipson  v.  Earl  of  Egreinont,  6  Q.  B.  587  ;  14  L.  J.  Q.  B.  25  ;  Bosanquet 
v.  Graham,  6  Q.  B.  601,  note  ;  Dodgson  v.  Scott,  2  Exch.  457 ;  G  Dow.  &  L.  27  ; 
17  L.  J.  Exch.  321. 
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a  judgment  or  decree  is  procured  through  the  fraud  of  either 
of  the  parties,  or  by  the  collusion  of  both,  for  the  purpose  of 
defrauding  some  third  person,  he  may  escape  from  the  injury 
thus  attempted  by  showing,  even  in  a  collateral  proceeding, 
the  fraud  or  collusion  by  which  the  judgment  was  obtained." l 

%  91.  Time  in  which  the  writ  must  be  sued  out. — In 

England,  a  scire  facias  cannot  be  sued  out  to  revive  a  judg- 
ment, except  within  twenty  years,  unless  in  the  meantime 
some  payment  thereon  has  been  made,  or  some  written 
acknowledgment  of  the  continuing  force  of  the  judgment  has 
been  given,  in  which  cases  the  scire  facias  must  be  sued  out 
within  twenty  years  after  the  last  payment  or  acknowledg- 
ment.2 If  the  judgment  be  less  than  seven  years  old,  the 
writ  issues,  of  course  ;  but  after  that  period,  and  before  the 
judgment  is  ten  years  old,  "  a  side  bar  or  treasury  rule  must 
be  obtained.  If  the  judgment  be  between  ten  and  fifteen 
years  of  age,  a  scire  facias  is  not  allowed  without  a  motion  in 
term,  or  a  judge's  order  in  vacation.  If  between  fifteen  and 
twenty  years  old,  there  must  first  be  a  rule  to  show  cause. 
In  the  United  States,  the  Statutes  of  Limitation  applicable  to 
proceedings  on  scire  facias  prescribe  different  terms  in  the 
different  States.3 

§  92.  An  irregular  or  erroneous  scire  facias,  like  an 
irregular  or  erroneous  execution,  is  voidable,  but  not  void. 
If  the  irregularity  is  not  taken  advantage  of  in  some  appro- 
priate method,  the  judgment  of  revivor  is  valid.  It  cannot 
be  collaterally  assailed,  and  will  support  title  derived  from  an 
execution  issued  by  its  authority.4 

§  93.  Second  scire  facias. — "  If  the  plaintiff  who  sues 
out  a  scire  facias  to  revive  a  judgment  does  not  proceed  upon 

1  Freeman  on  Judgments,  Sec.  336. 

2  Foster  on  Scirc  Facias,  14,  29. 

SMulliken  r.  Duvall,  7  Gill  &  J.  355  ;  Clark  v.  Sexton,  23  "Wend.  477  ;  Lang- 
ham  v.  Grigsby,  9  Tex.  493 ;  Furst  u.  Overdeer,  3  "Watts  &  S.  470  ;  Green's  Ap- 
peal, G  Watts  &  S.  327  ;  Sec.  2833  Code  Ala. ;  Lansing  r.  Lyons,  9  Johns.  84 ; 
Bank  of  N.  Y.  v.  Eden,  17  Johns.  105. 

*  Jackson  v.  Robins,  1G  Johns.  537  ;  Jackson  v.  Delaney,  13  Johns.  537  ;  Jack- 
eon  v.  Bartlett,  8  Johns.  3G5. 
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it  within  a  year  and  a  day,  it  is  a  discontinuance  of  it,  and  the 
plaintiff  must  commence  by  scire  facias  de  novo.  So,  if  he- 
does  not  sue  out  execution  on  a  judgment  on  scire  facias 
within  a  year,  he  must  revive  it  again."  l 

§  94.  Form  of  execution. — "When  the  judgment  has 
been  revived  by  scire  facias,  the  form  of  the  execution  must 
be  changed  to  correspond  to  the  changed  state  of  the  record. 
It  should  show  the  judgment  on  the  scire  facias  as  well  as  the 
original  judgment.  The  fieri  facias  should  refer  to  and  pro- 
fess to  be  founded  on  the  judgment  in  the  suit  by  sci.  fa.;  and 
this  is  true  whether  the  sci.  fa.  was  necessary  or  "  entirely 
supererogatory. ' ' 2 

§  95.  Motion  and  notice  as  a  substitute  for  scire 
facias. — It  is  obvious  that  the  objects  sought  and  accom- 
plished by  the  writ  of  scire  facias,  in  reference  to  the  revivor 
of  dormant  judgments,  could  be  as  readily  obtained  by  a  mere 
motion  and  order  in  the  original  suit.  Practically,  a  writ  of 
sci.  fa.  is  nothing  beyond  a  notice  to  parties  in  interest  that 
the  applicant  will,  at  a  stated  time,  apply  for  a  writ  of  execu- 
tion, which  notice  is  accompanied  by  a  statement  of  the 
grounds  upon  which  the  application  will  be  based.  A  notice 
prepared  and  signed  by  the  plaintiff  or  his  attorney,  and 
served  by  copy  on  the  defendants  in  the  suit,  if  living,  or  ou 
their  representatives,  if  dead,  would  accomplish  every  useful 
purpose  accomplished  by  a  writ  ;  while  the  order  of  the 
Court,  made  after  hearing  the  motion  specified  in  the  notice, 
would  afford  relief  as  adequate  as  could  be  granted  by  a 
judgment  on  scire  facias.  Proceedings  by  scire  facias  to  re- 
vive dormant  judgments  are  gradually  becoming  obsolete, 
though  the  writ  is  still  employed  in  about  one-half  of  the 
States  of  this  Union.  In  those  States  where  this  writ  is  not 
in  use,  the  relief  which  it  formerly  afforded  is  obtained  on 
motion. 

§  96.  On  death  of  one  of  the  parties. — When  a  sole 
plaintiff  has  died  after  final  judgment,  the  administrator,  or 

IVanderheyden  u.  G-arJenier,  9  Johns.  79  ;  Foster  011  Sc-iro  FucLis,  27. 
2  Richardson  u.  McDouyrall,  19  Wond.  80;  D.ivis  r.  Morton,  1  Biug.  133. 
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other  person  authorized  to  represent  the  deceased,  may  apply 
to  the  Court,  show  the  death  of  the  deceased  and  the  appoint- 
ment of  the  applicant,  and  procure  an  order  entitling  him  to 
sue  out  and  control  the  execution  ;  or,  in  some  States,  the 
executor  or  administrator  may  obtain  execution  on  presenting 
his  letters  testamentaiy  or  of  administration  to  the  clerk  of 
the  Court.  So,  ou  the  death  of  defendant,  his  representatives 
may  on  motion  he  brought  before  the  Court  to  show  cause 
why  execution  ought  not  to  issue  ;  and,  in  some  States,  where 
the  judgment  is  for  the  recovery  of  real  or  personal  property, 
or  for  the  enforcement  of  a  hen  thereon,  execution  may  issue 
notwithstanding  the  death  of  defendant,  and  without  leave  of 
the  Court.  The  provisions  in  the  different  States,  on  this 
subject,  are  so  diverse,  that  we  shall  not  attempt  to  make  any 
detailed  statement  of  them. 

§  97.  Execution  on  judgment  dormant  by  lapse  of 
time. — When  a  judgment  has  become  dormant  from  lapse  of 
time,  a  motion  may  be  made  to  the  Court  for  leave  to  issue 
execution.  Usually,  no  pleadings  are  required.  A  notice  of 
the  motion,  describing  the  judgment  with  sufficient  certainty 
to  inform  the  defendant,  and  other  persons  interested,  of  what 
execution  is  demanded,  is  all  that  is  required  to  authorize  the 
Court  to  act. J  In  some  States,  the  notice  must  be  accompanied 
by  an  affidavit,2  while  in  others  not  even  a  notice  of  the  mo- 
tion need  be  given.3  The  defendant  cannot  resist  the  appli- 
cation by  urging  any  matter  existing  anterior  to  the  judg- 
ment. The  execution  must  issue  unless  the  judgment  has 
been  satisfied,  or  ceased  to  be  in  force  through  lapse  of  time, 
or  the  defendant  has  by  some  means  been  released  from  his 
liability.4  It  is  no  answer  that  the  defendant  has  judgments 
or  other  counter-claims  against  the  plaintiff.5  The  plaintiff 
must  show,  to  the  satisfaction  of  the  Court,  that  the  judgment 

1  Simpson  v.  Wilson,  1G  Ind.  428  ;  Vcnden  v.  Coleman,  23  Ind.  49 ;  Plough  v. 
Rcovcs,  33  Ind.  181  ;  Plough  v.  Williams,  33  Ind.  182. 

2  Turner  v.  Keller,  38  Mo.  332. 

3  Bryan  v.  Stidger,  17  Cal.  270. 

4  Lee  v.  Watkins,  13  How.  Pr.  178  ;  3  Abb.  Pr.  243. 
6  Betta  v.  Garr,  2G  N.  Y.  383. 
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has  not  been  paid,  and  that  he  is  still  entitled  to  have  it  en- 
forced.1 In  New  York,  where  the  facts  on  which  the  right  to 
execution  is  based  are  disputed,  the  refusal  of  the  Court  to 
order  the  writ  to  issue  will  not  be  reviewed  on  appeal ;  but 
the  plaintiff  will  be  turned  over  to  his  remedy  by  action  on 
the  judgment.2  The  application  must  be  made  during  the 
lives  of  the  parties,3  after  the  judgment  has  become  dormant,4 
and  before  it  has  become  barred  by  the  Statute  of  Limitations.5 
In  New  York,  if  an  original  execution  is  issued  within  five 
years,  an  alias  writ  may  issue  at  any  time  thereafter  without 
leave  of  the  Court.  This  is  clear  under  provisions  of  Section 
284  of  the  Code  of  Procedure,  as  amended  in  1858.  Before 
this  amendment,  this  section  provided  that  "  after  the  lapse 
of  five  years  from  the  entry  of  judgment,  an  execution  can  be 
issued  only  by  leave  of  the  Court."  The  Courts  were  very 
evenly  divided  upon  the  effect  of  this  language.  On  the  one 
side,  it  was  contended  that  the  common-law  rule  was  still  in 
force,  allowing  an  alias  to  issue  at  any  time,  if  an  original  writ 
issued  within  the  time  specified  by  law  ; 6  on  the  other  side, 
it  was  insisted  that  the  terms  of  the  statute  embraced  alias  as 
well  as  original  writs,  and  therefore  that  no  execution  could 
regularly  issue,  after  five  years,  without  leave  of  the  Court.7 
This  last  view  met  the  concurrence  of  the  Supreme  Court  of 
Missouri  when  construing  a  similar  statute,  in  a  case  in  which, 
in  referring  to  the  common-law  rule,  the  Court  said  :  "  Cer- 

^  ' 

tainly  we  ought  not  to  adopt  this  worn-out  rule  in  the  con- 
struction of  a  new  statute,  which,  after  extending  the  year  to 
five  years,  prohibits  the  issuing  of  execution  after  that  period, 
unless  by  leave  upon  motion  after  notice  to  the  adverse  party. 
We  cannot,  and  ought  not,  in  this  manner,  partially  repeal 

1  Reeves  v.  Plough,  46  Ind.  350. 

2Shuman  v.  Strauss,  52  N.  Y.  404. 

8  Ireland  v.  Litchfield,  22  How.  Pr.  178  ;  8  Bosw.  634. 

4  Wilgus  v.  Bloodgood,  33  How.  Pr.  289 ;  Field  v.  Paulding,  3  Abb.  Pr.  139  j 
1  Hilt.  187. 

6  Kennedy  v.  Mills,  4  Abb.  Pr.  132. 

6  Pierce  v.  Crane,  4  How.  Pr.  257  ;  McSmith  v.  Van  Dozen,  9  How.  Pr.  245 ; 
Kress  v.  Ellis,  14  How.  Pr.  392  ;  Redmond  v.  Wheeler,  2  Abb.  Pr.  117. 

TCurriev.  Noyes,  1  Code  R.  N.  S.  198,-  Swift  v.  Flanagan,  12  How.  Pr.  438; 
Bacia  v.  Nestle,  13  How.  Pr.  572. 
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the  statute,  by  declaring  that  the  prohibition  does  not  apply- 
to  a  case  like  the  present,  where  an  execution  has  been  sued 
out  within  five  years,  although  more  than  five  years  have 
eince  elapsed  without  any  proceeding  upon  the  judgment."  * 

• 

IBolton  v.  Lansdown,  21  Mo.  402. 
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CHAPTER  IX. 

INQUIRIES    CONCERNING    THE    DUTIES    AND    LIABILITIES   OP 
OFFICERS    ON   RECEIVING   WRITS    OF   EXECUTION. 

$     98.  First  duty  of  officer  on  receipt  of  the  writ. 

$     99.  Inquiries  by  officer  into  validity  of  the  writ. 

$  100.  How  far  officer  must  inquire  into  the  jurisdiction  of  the  Court. 

$  101.  The  officer  need  not  look  behind  the  writ. 

$  102.  Whether  the  officer's  knowledge  of  void  nature  of  writ  is  material. 

$  103.  Officer  must  execute  voidable  process  ;  otherwise,  if  it  be  void. 

§  104.  Officer  must  see  that  the  writ  is  enforceable  in  his  county. 

§  105.  Suspension  or  satisfaction  of  writ  in  officer's  hands. 

$  106.  When  the  authority  of  the  officer  terminates. 

§  107.  When  the  writ  must  be  executed. 

§  108.  Who  may  control  the  writ. 

§  98.   The  first  duty  of  officer  on  receipt  of  -writ. — 

So  far,  our  inquiries  have  been  in  regard  to  the  form  and 
issue  of  execution  against  the  property  of  defendants.  We 
will  now  assume  that  the  plaintiff  has  procured  an  exe- 
cution to  be  issued.  For  the  purpose  of  our  future  inves- 
tigations, it  will,  in  general,  be  immaterial  to  ascertain 
whether  the  writ  is  an  original  or  an  alias  ;  whether  it 
was  sued  out  on  the  original  judgment  before  the  same  be- 
came dormant,  or  after  such  judgment  had  been  dormant  and 
was  duly  revived  by  scire  facias,  or  by  some  similar  proceed- 
ing sanctioned  by  statute.  The  two  officers  who  have  most 
to  do  with  writs  of  execution  are  the  clerks  by  whom  such 
writs  are  issued,  and  the  sheriffs  or  constables  by  whom  they 
are  enforced.  The  preceding  chapters  of  this  work  have 
been  mainly  employed  in  the  consideration  of  matters  falling 
within  the  duties  of  the  clerks  ;  the  remaining  chapters  will 
be  very  largely  occupied  by  questions  connected  with  the 
duties  of  sheriffs  and  constables.  After  the  plaintiff  procures 
his  execution,  his  next  step  will  be  to  place  it  in  the  hands  of 
the  proper  officer  for  service.  This  officer  is  usually  required, 
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on  receiving  the  writ,  to  indorse  thereon  the  precise  time  at 
which  it  came  into  his  hands.  This  requirement  is  useful, 
because  it  furnishes  data  by  which  to  determine  the  priority 
of  conflicting  writs,  and  preserves  evidence  by  which  to  ascer- 
tain the  exact  period  when  the  officer's  rights  and  responsi- 
bilities :  began.  The  negligence  of  the  sheriff  in  this  respect 
has  no  effect  whatever  upon  the  validity  of  the  writ,  nor  of 
any  subsequent  proceedings  taken  in  the  enforcement  thereof,2 
for  the  date  of  delivery  may  be  ascertained  by  any  compe- 
tent evidence. 

§  99.  Inquiries  to  be  made  by  officer  before  executing 
writ. — Before  making  any  attempt  to  execute  the  writ,  a 
prudent  officer  will  stop  to  make  such  inquiries  as  are  neces- 
sary to  satisfy  him  whether  it  is  one  which  he  is  authorized 
by  law  to  enforce  ;  whether  it  will  protect  him  while  acting 
in  obedience  to  its  commands,  or  will  leave  him  as  a  tres- 
passer without  any  legal  justification.  He  may,  if  he  sees 
proper  so  to  do,  after  ascertaining  that  the  writ  is  one  under 
which  he  can  justify,  proceed  further,  and  inquire  whether 
it  is  one  which  he  is  bound  to  execute.  We  shall  devote  this 
chapter  to  inquiries  likely  to  be  made  after  the  issue  of  the 
writ,  and  before  any  active  steps  are  taken  for  its  enforce- 
ment. 

8  100.  Inquiries  regarding  the  jurisdiction  of  the 
Court. — "While  sheriffs,  and  other  officers  acting  in  a  similar 
capacity,  are  protected  to  a  very  grea,t  extent,  they,  like  other 
persons,  are  bound  to  know  the  law.  They  must  know  the 
general  jurisdiction  of  the  Courts  whose  process  they  are 
called  to  enforce  ;  for  if  a  writ  be  placed  in  their  hands  which 
the  Court  had  no  authority  under  any  circumstances  to  issue,3 
or  if  the  Court  had  authority  to  issue  similar  writs,  but  it  ap- 

1  "Williams  v.  Lowndes,  1  Hall,  579. 

2  Halo's  Appeal,  41  Term.  St.  439  ;  Johnson  v.  McLano,  7  Blackf .  501 ;  Hestei 
v.  Keith,  1  Ala.  316  ;  Fletcher  v.  Pratt,  4  Vt.  182  ;  Ulrich  v.  Dreyer,  2  Watts, 
303  ;  DoWitt  v.  Dunn,  15  Tex.  106. 

3  Shergold  v.  Holloway,  2  Strange,  1002 ;  Brown  v.  Compton,  8  T.  R.  424 ; 
Allen  v.  Greenlee,  2  Dov.  370 ;  Howard  v.  Clark,  43  Mo.  341 ;   Batchelder   v 
Currier.  45  N.  H.  460. 
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pears,  from  this  particular  writ,  that  the  subject-matter  of  the 
action  was  one  over  which  the  Court  had  no  jurisdiction,  then 
the  writ  is  absolutely  void,  and  cannot  justify  any  one  in 
obeying  its  commands.1  The  officer  must  examine  the  writ, 
and  when  it  appears  therefrom  that  the  judgment  was  void, 
either  for  want  of  jurisdiction  over  the  subject-matter  of 
the  suit,  or  over  the  parties  thereto,  he  must,  if  he  would 
protect  himself  from  liability,  refuse  to  proceed  under  the 
writ.2 

IHull  v.  Blaisdell,  1  Scam.  332 ;  "Wise  v.  Withers,  3  Cranch,  331  ;  Pearce  t>. 
Atwood,  13  Mass.  324  ;  Brown  u.  Compton,  8  T.  R.  424  ;  Stevens  v.  Wilkins,  6 
Penn.  St.  260  ;  Fisher  v.  McGirr,  1  Gray,  45 ;  Howard  v.  Clark,  43  Mo.  344 ; 
Entick  v.  Carrington,  2  Wils.  275 ;  Groome  v.  Forrester,  5  Maule  &'S.  314. 

2  Baldwin  u.  Hamilton,  3  Wis.  747;  Garratt  v.  Merely,  1  Q.  B.  18  ;  Campbell 
v.  Webb,  11  Md.  482 ;  Grumon  v.  Raymond,  1  Conn.  48  ;  Howard  v.  Gossett,  10 
Q.  B.  359 ;  Tobin  u.  Addison,  2  Strob.  3.  In  the  case  of  Dynes  v.  Hoover,  20 
How.  U.  S.  80,  the  action  was  brought  against  a  ministerial  officer  for  execut- 
ing the  sentence  of  a  Court-martial.  It  appeared,  however,  that  the  Court 
had  jurisdiction,  and  the  officer  was  therefore  held  not  liable.  The  Court  under- 
took, however,  to  state  the  general  rules  governing  ministerial  officers,  and,  in 
doing  so,  said :  ' '  That  where  a  Court  has  no  jurisdiction  over  the  subject-matter 
it  tries,  and  assumes  it ;  or  where  an  inferior  Court  has  jurisdiction  over  the  sub- 
ject-matter, but  is  bound  to  adopt  certain  rules  in  its  proceedings,  from  which  it 
deviates,  whereby  the  proceedings  are  rendered  coram  non  judice,  that  trespass  for 
false  imprisonment  is  the  proper  remedy,  where  the  liberty  of  the  citizen  has 
been  restrained  by  process  of  the  Court,  or  by  the  execution  of  its  judgment. 
Such  is  the  law  in  either  case,  in  respect  to  the  Court  which  acts  without  hav- 
ing jurisdiction  over  the  subject-matter ;  or  which,  having  jurisdiction,  disre- 
gards the  rules  of  proceeding  enjoined  by  the  law  for  its  exercise,  so  as  to  render 
the  case  coram  non  judice.  (Cole's  Case,  John.  W.  171 ;  Dawson  v.  Gill,  1  East, 
64 ;  Smith  u.  Baucher,  Hardin,  71 ;  Martin  v.  Marshall,  Hob.  G8 ;  Weaver  v. 
Clifford,  2  Bui.  64;  2  Wils.  385.)  In  both  cases,  the  law  is,  that  an  officer  ex- 
ecuting the  process  of  a  Cour-t  which  has  acted  without  jurisdiction  over  the  sub- 
ject-matter, becomes  a  trespasser,  it  boing  better  for  the  peace  of  society,  and 
its  interests  of  every  kind,  that  the  responsibility  of  determining  whether  the 
Court  has  or  has  not  jurisdiction,  should  be  upon  the  officer,  than  that  a  void 
writ  should  be  executed.  This  Court,  so  far  back  as  the  year  1806,  said,  in  the 
case  of  Wise  v.  Withers,  3  Cr.  331,  p.  337  of  that  case :  '  It  follows,  from  this 
opinion,  that  a  Court-martial  has  no  jurisdiction  over  a  justice  of  the  peace  as  a 
militia-man  ;  he  could  never  be  legally  enrolled  ;  and  it  is  a  principle  that  a 
decision  of  such  a  tribunal,  inacasec/earZ?/  without  its  jurisdiction,  cannot  pro- 
tect the  officer  who  executes  it.  The  Court  and  the  officers  are  all  trespassei-s.' 
(2  Brown,  124 ;  10  Cr.  G9  ;  Mark's  Rep.  118  ;  8  Term  R.  424  ;  4  Mass.  R.  234.)" 
An  officer  cannot  justify  under  a  writ  which  is  not  valid  in  form.  (Taylor  v. 
Morrison,  7  C.  L.  N.  376.) 
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§  101.    Officer   need   not   look    behind   the    writ. — The 

sheriff  may  limit  his  inquiries  to  an  inspection  of  the  writ.  If 
the  writ  is  issued  by  the  proper  officer,  in  due  form,  and  ap- 
pears to  proceed  from  a  Court  competent  to  exercise  jurisdic- 
tion over  the  subject-matter  of  the  suit ;  to  grant  the  relief 
granted  and  enforce  it  by  the  writ  issued  ;  and  there  is 
nothing  on  the  face  of  the  writ  showing  a  want  of  jurisdiction 
over  the  person  of  the  defendant,  or  showing  the  writ  to  be 
clearly  illegal  from  some  other  cause,  the  officer  may  safely 
proceed.  That  from  some  cause,  not  shown  in  the  writ,  the 
judgment  or  writ  was  irregular  or  void,  will  be  of  no  conse- 
quence to  him.1  He  can  justify  upon  producing  the  writ.  It 

• 

1  Sprague  v.  Birchard,  1  Wis.  457 ;  "Warner  v.  Shed,  10  Johns.  138 ;  Rue  v. 
Perry,  63  Barb.  40  ;  Gray  v.  Kimball,  42  Me.  299  ;  Earl  v.  Camp,  16  "Wend.  5G2 ; 
Billings  v.  Russell,  23  Penn.  St.  189  ;  Mason  v.  Vance,  1  Sneed,  178  ;  Hill  v. 
Bateman,  2  Strange,  710 ;  State  v.  Crow,  6  Eng.  642 ;  McDonald  v.  Wilkie,  13 
HI.  22  ;  Andrews  v.  Morris,  1  Ad.  &  El.  N.  S.  4 ;  McLean  v.  Cook,  23  Wis.  364 : 
Clark  v.  May,  2  Gray,  410  Donahue  v.  Shed,  8  Met.  326 ;  Hargett  v.  Black- 
ehear,  Tayl.  N.  C.  107 ;  Harmon  v.  Gould,  Wright's  Ohio  R.  709  ;  Churchill  v. 
Churchill,  12  Vt.  661  ;  Higdon  v.  Conway,  12  Mo.  295  ;  Taylor  v.  Alexander,  6 
Hamm.  145  ;  Cady  v.  Quinn,  6  Ired.  191 ;  Howard  v.  Clark,  43  Mo.  344  ;  Brown 
c .  Henderson,  1  Mo.  134 ;  Smith  v.  Miles,  1  Hemp.  34  ;  "Whitney  v.  Jcnkinson,  3 
Wis.  407  ;  Twitchell  v.  Shaw,  10  Cush.  48 ;  Allen  v.  Corlew,  10  Kans.  70 ; 
Crockett  v.  Latimer,  1  Humph.  273 ;  Carter  v.  Purrington,  2  All.  226  ;  Young 
v.  Wise,  7  Wis.  128;  State  v.  Giles,  10  Wis.  101 ;  Bogert  v.  Phelps,  14  Wis.  88; 
Milburu  v.  Gilman,  11  Mo.  64 ;  Johnson  v.  Fox,  51  Ga.  270  ;  Woods  v.  Davis,  34 
N.  H.  328  ;  Keniston  v.  Little,  10  Foster,  318  ;  Blanchard  v.  Goss,  2  N.  H.  491 ; 
Ortman  v.  Greenman,  4  Mich.  291  ;  McElhaney  v.  Flynn,  23  Ala.  819 ;  Averett 
v.  Thompson,  15  Ala.  678 ;  Cogburn  v.  Spence,  15  Ala.  549  ;  Dixon  v.  Watkins, 
4  Eng.  139 ;  Bickerstaff  v.  Doub,  19  Gal.  109  ;  Watson  v.  Watson,  9  Conn.  Ill ; 
Carter  v.  Clark,  28  Conn.  512 ;  Neth  v.  Crofut,  30  Conn.  580 ;  Barnes  v.  Barber, 
1  Gilm.  401 ;  Parker  v.  Smith,  1  Gilm.  411 ;  McDonald  v.  Wilkie,  13  111.  22  ; 
Hunt  v.  Ballew,  9  B.  Monr.  390 ;  Hoskins  v.  Helm,  4  Litt.  310  ;  Clay  v.  Caper- 
ton,  1  Mon.  10 ;  Percefull  v.  Commonwealth,  3  B.  Mon.  347  ;  Chase  v.  Fish,  16 
Me.  132  ;  Carle  v.  Delesdernier,  13  Me.  363  ;  State  v.  McNally,  34  Me.  210 ; 
Wilton  M.  Co.  v.  Butler,  34  Me.  431 ;  Robinson  v.  Barrows,  48  Me.  1SG ;  Deal  v. 
Harris,  8  Md.  40  ;  Wilmarth  ?>.  Burt,  7  Met.  257  ;  Chase  v.  Ingalls,  97  Mass.  524; 
Bergin  v.  Hayward,  102  Mass.  414 ;  Clark  v.  Norton,  6  Minn.  412  ;  "Woodruff  v. 
Barrett,  3  Green,  40 ;  Raramel  v.  Watson,  31  N.  J.  L.  281 ;  Mangold  v.  Thorpe, 
33  N.  J.  L.  134  ;  French  v.  Willett,  4  Bosw.  649  ;  Cornell  v.  Barnes,  7  Hill,  35  ; 
Noble  v.  Halliday,  1  N.  Y.  330  ;  Hutchinson  v.  Brand,  9  N.  Y.  208  ;  Chegaray 
v.  Jenkins,  5  N.  Y.  381 ;  Rosenfield  v.  Palmer,  9  Alb.  L.  J.  191 ;  State  v.  Mor- 
gan, 3  Ired.  186  ;  State  v.  Ferguson,  67  N.  C.  219  ;  McHugh  v.  Pundt,  1  Bai. 
441 ;  Brown  v.  Wood,  1  Bai.  457  ;  Miller  v.  Grice,  1  Rich.  147  ;  Traylor  v. 
McKeown,  12  Rich.  251 ;  Paris  v.  State.  3  Oh.  S.  159 ;  Fox  v.  Wood.  1  Rawle. 
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is  therefore  immaterial  to  him  that  the  judgment  does  uot 
correspond  to  the  writ,  or  that  there  never  was  any  such 
judgment  in  existence.1  The  case  of  Savacool  v.  Boughton, 
5  Wend.  170,  is  a  leading  case  on  this  subject,  when  the  process 
issues  out  of  a  Court  of  limited  jurisdiction.  In  this  case, 
Judge  Marcy,  after  reviewing  the  English  and  American  au- 
thorities then  existing,  concluded  as  follows  :  "In  my  judgment 
the  same  principle  which  gives  protection  to  a  ministerial  offi- 
cer, who  executes  the  process  of  a  Court  of  general  jurisdiction, 
should  protect  him  when  he  executes  the  process  of  a  Court 
of  limited  jurisdiction',  if  the  subject-matter  of  the  suit  is  within 
that  jurisdiction,  and  nothing  appears  on  the  face  of  the  pro- 
cess to  show  that  the  person  was  not  also  within  it.  The  fol- 
lowing propositions,  I  am  disposed  to  believe,  will  be  found 
to  be  well  sustained  by  reason  and  authority  :  That  where  an 
inferior  Court  has  not  jurisdiction  of  the  subject-matter,  or, 
having  it,  has  not  jurisdiction  of  the  person  of  the  defendants, 
all  its  proceedings  are  absolutely  void  ;  neither  the  members 
of  the  Court,  nor  the  plaintiff  (if  he  procured  or  assented  to 
the  proceedings)  can  derive  any  protection  from  them  when 
prosecuted  by  a  party  aggrieved  thereby.  If  a  mere  minis- 
terial officer  executes  any  process,  upon  the  face  of  which  it 

143 ;  Paul  v.  Vankirk,  6  Binn.  123 ;  Swires  v.  Brotherline,  41  Penn.  St.  135 ; 
Atkinson  v.  Micheaux,  1  Humph.  312  ;  Stevenson  v.  McLean,  5  Humph.  332  ; 
Barnes  v.  Hayes,  1  Swan,  304;  Fall  Creek  Coal  Co.  v.  Smith,  71  Penn.  St.  230 ; 
Earle  v.  Thomas,  14  Tex.  583  ;  Hill  v.  Wait,  5  Vt.  124 ;  Gage  v.  Barnes,  11  Vt. 
195  ;  Pierson  v.  Gale,  8  Vt.  509 ;  Brown  v.  Mason,  40  Vt.  157  ;  Loomis  v.  Wheeler, 
21  Wis.  271. 

1  Turner  v.  Felgate,  Lev.  95 ;  Britton  v.  Cole,  12  Mod.  178  ;  Jones  v.  Williams, 
8  M.  &  W.  349  ;  Camp  v.  Moseley,  2  Fla.  171 ;  Barker  v.  Braham,  3  Wils.  37G ; 
Cotes  v.  Michill,  3  Lev.  20 ;  Moravia  v.  Sloper,  Willes,  30  ;  Gott  v.  Mitchell,  7 
Blackf.  270  ;  Burton  v.  Sweaney,  4  Mo.  1 ;  Andrews  v.  Morris,  1  Ad.  &E1.  N.  S. 
4 ;  Etheridge  v.  Edwards,  1  Swan,  426 ;  Davis  v.  Cooper,  6  Mo.  148 ;  Kleissen- 
dorff  v.  Fore,  3  B.  Monr.  473  ;  Traylor  v.  McKeown,  12  Rich.  251 ;  Jackson  v. 
Hobson,  5  111.411;  Keys  v.  Grannis,  3  Nov.  5i8.  Therefore,  if  an  execution 
purports  to  be  issued  on  a  judgment  of  the  County  Court,  when  in  fact  it  is  upon 
a  transcript  of  a  judgment  of  an  inferior  Court,  and  is  invalid  because  not  issued 
in  the  manner  provided  for  executions  upon  such  transcripts,  the  officer  cannot 
be  held  responsible  as  a  trespasser,  there  being  nothing  to  warn  him  that  he  was 
not  acting  under  a  judgment  of  the  County  Court  (Hill  v.  Haynes,  9  Alb.  Law 
J.  27G  ;  54  N.  Y.  153) .  Contra,  that  officer  must  produce  judgment  (Hamilton 
v.  Decker,  2  South.  813) , 

F.  EX.— 9. 
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appears  that  the  Court  had  not  jurisdiction  of  the  subject-mat- 
ter, or  of  the  person  against  whom  it  is  directed,  such  process 
will  afford  him  no  protection  for  acts  done  under  it.  If  the 
subject-matter  of  a  suit  is  within  the  jurisdiction  of  a  Court, 
but  there  is  a  want  of  jurisdiction  as  to  the  person  or  place, 
the  officer  who  executes  process  issued  in  such  suit  is  no  tres- 
passer, unless  the  want  of  jurisdiction  appears  by  such  pro- 
cess." 1  Nor  is  a  ministerial  officer  compelled  to  make  inves- 
tigations to  ascertain  whether  the  magistrate  or  other  officer 
issuing  the  process  is  an  officer  de  jure  or  an  officer  de  facto 
merely.  "  The  principle  is  well  settled,  that  the  acts  of  offi- 
cers de  facto  are  as  valid  and  effectual  when  they  concern  the 
public,  or  the  rights  of  third  persons,  as  though  they  were 
officers  de  jure."  Officers  are  also  protected  where,  though 
the  Court  had  jurisdiction,  the  writ  is  void  as  between  the 
parties  thereto  on  account  of  something  not  appearing  on  the 
face  thereof.  The  sheriff,  therefore,  need  not  make  any  in- 
quiries to  ascertain  whether  the  judgment  has  been  satisfied. 
He  may  safely  assume  that  the  plaintiff  would  not  ask  for, 
nor  the  clerk  or  magistrate  issue,  a  writ  to  enforce  a  paid  judg- 
ment.3 

§  102.  Whether  the  officer's  knowledge  of  irregulari- 
ties is  material. — The  authorities  cited  in  the  preceding  sec- 
tion abundantly  sustain  the  proposition  that  the  officer  may 
limit  his  inquiries  to  an  inspection  of  the  face  of  the  writ ; 
and  that  he  is  not  to  be  held  responsible  for  anything  of 
which  the  writ  gives  him  no  notice,  and  of  which  he  has  no 
actual  knowledge.  But,  in  some  instances,  the  officer's  knowl- 
edge may  have  placed  him  in  possession  of  the  very  facta 
which  render  the  writ  void  between  the  parties  thereto. 
Does  this  knowledge  become  a  material  fact  in  determining 
whether  he  is  responsible  for  acting  in  obedience  to  the  writ  ? 
To  this  question  the  highest  Courts  in  some  of  the  States  have 

1  Followed  in  Coon  v.  Congdon,  12  Wend.  496  ;  Parker  u.  Walrod,  16  Wend. 
514 ;  Chegaray  v.  Jenkins,   1  Seld.  376 ;  Cornell  v.  Barnes,  7  Hill,  35  ;  Sheldon 
v.  Vanbuskirk,  2  N.  Y.  477. 

2  Wilcox  v.  Smith,  5  Wend.  231 ;  Thulemeyer  v.  Jones,  37  Tez.  560. 

3  Mason  r.  Vance,  1  Sneed,  178 ;  Luddington  v.  Peck,  2  Conn.  700  ;  Lewis  « 
Palmer.  6  Wend.  3C7. 
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given  a  response  in  the  negative.  To  go  beyond  the  process 
would,  in  the  opinion  of  the  Courts  of  New  York,  "lead  to  a 
new  and  troublesome  issue,  which  would  tend  greatly  to 
weaken  the  reasonable  protection  to  ministerial  officers. 
Their  duties,  at  best,  are  sufficiently  embarrassing  and  re- 
sponsible ;  to  require  them  to  act  or  not,  at  their  peril,  as  they 
may  be  supposed  to  know  or  not  the  technical  regularity  of 
the  party  or  magistrate,  seems  to  me  an  innovation  upon  pre- 
vious cases,  and  against  the  reasons  and  policy  of  the  rule. 
The  experience  of  the  officer  will  soon  enable  him  to  determ- 
ine whether  the  process  is  in  regular  form  or  not,  or  he  can 
readily  obtain  the  necessary  advice  ;  but  he  must  be  pre- 
sumed to  be  wiser  than  the  magistrate,  if  even  a  knowledge  of 
the  proceedings  would  enable  him  to  decide  correctly,  if  they 
happen  to  be  erroneous."1  In  a  later  case,  in  the  same  State, 
a  warrant  was  issued  by  the  inspectors  of  elections,  and  was 
executed  by  an  officer  who  knew  that  these  inspectors  were 
without  jurisdiction.  The  Court,  in  holding  the  officer  justi- 
fiable, said  :  "Although  the  inspectors  had  no  jurisdiction 
of  the  subject-matter,  yet,  as  the  warrant  was  regular  upon 
its  face,  it  was  a  sufficient  authority  for  the  arrest.  The 
knowledge  of  the  officer,  that  the  inspectors  had  no  jurisdic- 
tion, is  not  important.  He  must  be  governed,  and  is  protected 
by,  the  process,  and  cannot  be  affected  by  anything  he  has 
heard  or  learned  out  of  it."2  It  has  also  been  decided  that 
an  officer  is  justified  in  serving  an  execution,  although  he 
knew  that  the  defendant  had  been  released  in  proceedings  in 
bankruptcy  from  the  judgment  on  which  the  execution  issued.3 
The  rule  that  protects  officers  from  all  jurisdictionalaud  other 
infirmities  not  disclosed  upon  the  face  of  the  process,  and  not 
otherwise  brought  home  to  their  knowledge,  seems  to  us  suf- 

O  O      ' 

ficiently  comprehensive.  All  mere  errors  and  irregularities  in 
the  process,  such  as  are  not  of  so  serious  a  character  as  to  render 
it  void  as  between  the  parties  thereto,  ought  not  to  be  noticed 
by  the  sheriff ;  for,  as  long  as  the  parties  acquiesce,  certainly 

1  Webber  v.  Gay,  24  Wend.  484. 

2 People  v.  Warren,  5  Hill,  440 ;  to  same  effect,  Gott  v.  Mitchell,  7  Blackf.  270; 
Watson  r.  Watson,  9  Conn.  240.     See  also  State  u.  Weed,  1  Foster,  2G2. 
3  Whitworth  r.  Clifton,  1  Moody  &  R.  531 ;  Tarlton  v.  Fisher,  2  Doug.  671. 
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he  ought  not  to  be  liablo  for  executing  the  writ.  But  there 
is  a  class  of  cases  in  which  the  process,  on  account  of  some  in- 
firmity in  the  judgment  or  in  the  writ,  has  no  validity.  Not 
only  the  plaintiff,  but  also  innocent  purchasers,  are  precluded 
from  acquiring  any  benefit  therefrom.  But  as  ministerial 
officers  are  constantly  called  on  to  execute  process,  and  are 
therefore  frequently  exposed  to  the  hazard  of  being  left  with- 
out protection  for  their  acts  done  in  good  faith,  the  law  has 
wisely  interposed  in  their  behalf,  in  order  that  their  position 
should  not  be  intolerable.  This  indisposition  has  not  been 
such  as  in  all  cases  to  thrust  a  shield  between  them  and  the 
persons-  whom  they  have  injured  in  their  attempts  to  execute 
void  writs.  It  is  clear  that,"  if  the  writ  gives  notice  of  the 
matters  rendering  it  void,  the  officer  is  responsible  ;  for  while 
it  is  reasonable  to  protect  officers  against  secret  vices  in  the 
proceedings,  it  is  unreasonable  that  they  should  be  encour- 
aged in  the  perpetration  of  a  legal  wrong  of  which  they  have 
been  notified.  But  suppose  that,  though  the  writ  is  in  due 
form,  the  officer  has,  outside  of  the  writ,  been  informed  of  a 
state  of  facts  which,  if  set  forth  in  the  writ,  would  make  him 
answerable  as  a  trespasser  for  its  attempted  execution,  is  it 
any  greater  hardship  to  require  him  to  know  the  legal  conse- 
quence of  these  facts,  than  it  is  to  make  a  similar  require- 
ment when  his  knowledge  had  been  obtained  from  an  inspec- 
tion of  the  writ  ?  If  he  is  competent  to  determine  the  ques- 
tion in  the  one  case,  he  is  equally  so  in  the  other  ;  and  we 
think  that  the  majority  of  the  reported  cases  will  sustain 
the  proposition,  that  an  officer  is  not  justified  in  attempting 
to  execute  a  void  writ  when  he  has  knowledge  of  the  facts 
rendering  it  void,  whether  this  knowledge  be  obtained  from 

o  *  c? 

the  writ  or  otherwise.1 

§  103.  Officer  must  execute  voidable  process — Other- 
wise, if  it  be  void. — When  an  officer  has  decided  that  the 
execution  delivered  to  him  for  service  will  justify  him  in  acts 
done  in  obedience  thereto,  he  may  next,  if  he  chooses  to  do 

1  Spraguo  v.  Birchard,  1  Wis.  457  ;  McDonald  v.  Wilkio,  13  HI.  22  ;  Batchel- 
der  v.  Currier,  45  N.  H.  4GO ;  Watson  v.  Bodell,  14  Mees.  &  W.  57  ;  Grace  v.  Mit- 
chell, 11  Am.  Hep.  613  ;  31  Wis.  533. 
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BO,  consider  whether  he  will  be  justified  in  refusing  to  exe- 
cute it.  There  are  many  dicta  in  which  the  general  assertion 
is  made,  that  a  ministerial  officer  must  execute  all  process 
regular  on  its  face,  and  appearing  to  emanate  from  a  Court  of 
competent  jurisdiction.  This  statement  is  by  no  means  true. 
A  writ  may  be  voidable  to  the  extent  that  it  may  be  set  aside 
on  motion,  and  yot  the  parties  may  choose  not  to  make  such 
motion  ;  or  if  the  motion  be  made,  the  irregularity  may  be 
such  that  the  Court  will  amend  but  not  quash  the  writ. 
"Whenever  the  writ  is  amendable,  or  is  such  that,  by  the  fail- 
ure of  the  proper  party  to  move  for  its  vacation,  it  may  be 
lawfully  executed,  and  may,  by  a  sale  thereunder,  transfer 
the  title  of  the  defendant,  the  sheriff  is  bound  to  execute  it, 
and  to  take  no  notice  of  the  irregularity,  and  is  as  liable  to 
the  plaintiff  for  any  neglect  or  misconduct  in  its  execution  as 
though  it  were  in  all  respects  regular.1  But  where  the  writ, 
though  regular  on  its  face,  is,  in  fact,  void  between  the  parties, 
the  officer  is  not  compelled  to  execute  it.  "  The  cases  recog- 
nize and  affirm  a  distinction  between  process  which  is  void 
and  that  which  is  voidable  merely,  and  it  is  repeatedly  stated 
that,  when  the  process  is  void,  the  sheriff  is  not  bound  to  ex- 
ecute it,  nor  liable  for  any  neglect,  partial  or  total.  But 
otherwise,  if  the  process  is  voidable  only  ;  because  if  the  de- 
fendant in  execution  does  not  seek  to  avoid  the  process,  and 
where  the  Court  might,  if  applied  to,  allow  an  amendment, 
the  sheriff  cannot  avail  himself  of  the  defects  in  the  process. " 

1  Bissell  v.  Kip,  5  Johns.  89  ;  Cable  v.  Cooper,  15  Johns.   132  ;  Milburn  v. 
State,  11  Mo.  188  ;  Beams  u.McNail,  9  Humph.  542  ;  Jones  v.  Cook,  1  Co\v.  309, 
where  the  writ  was  tested  out  of  term  ;  People  v.  Dunning,  1  Wend.  1C,  where 
the  writ  had  no  seal ;  Walden  v.  Davison,  1G  Wend.  575,  the  writ  being  directed 
to  wrong  officer  ;  Ontario  Bank  v.  Hallett,  8  Cow.  192,  where  writ  issued  after  a 
year  and  a  day  ;  Parmlee  v.  Hitchcock,  12  Wend.  06,  the  writ  varying-  from  the 
judgment  ;  Bacon  v.   Cropsey,  where  tho  writ  issued  prematurely;  Samples  v. 
Walker,  9  Ala.  276,  where  wrong  return-day  was  designated ;  Griswold  v.  Chand- 
ler, 22  Tex.  637,  where  officer  attempted  to  excuse  himself  on  tho  ground  that 
the  summons  was  not  properly  served  ;  Chase  v.  Plymouth,  20  Vt.  469  ;  Stoddard 
v.  Tarbell,  20  Vt.  321 ;  Ex  parte  Cummins,  4  Pike,  103  ;  Cody  v.  Quinn,  6  Ired. 
191  ;  Arnold  v.  Commonwealth,  8  B.  Mon.  109 ;  Jordan  v.  Porterfield,  19  Geo. 
139  ;  Roth  v.  Duvall,  1  Idaho,  167. 

2  Ginochio  v.  Orser,  1  Abb.  Pr.  434.    See  as  to  the  right  of  ministerial  officers 
to  refuse  to  serve  void  process,  and  their  exemption  from  all  liability  for  neglect 
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§  104.  Must  see  that  the  writ  is  enforceable  in  his 
county. — The  execution  may  be  regular,  and  in  all  respects 
valid  where  it  was  issued,  and  yet  not  authorize  its  service  by 
the  officer  to  whom  it  is  delivered.  By  the  rules  of  the  com- 
mon law,  the  writs  of  each  Court  were  only  capable  of  en- 
forcement within  the  territorial  limits  of  its  jurisdiction.1  In 
most  of  the  United  States,  statutes  have  b.een  enacted  allow- 
ing Courts  of  general  jurisdiction  to  issue  writs  of  execution 
to  any  county  within  the  State.  But  this  privilege  is  not  gen- 
erally accorded  to  Courts  of  limited  jurisdiction.  It  is,  there- 
fore, still  necessary  for  the  officer  to  see,  in  the  service  of 
writs  from  these  latter  Courts,  that  he  does  not  act  beyond 
the  limits  of  their  authority.  So,  when  entrusted  with  the 
execution  of  a  writ  of  his  own  county,  the  officer  must  re- 
member that  his  authority  under  the  writ  is  confined  to  the 
county.  He  has  no  legal  power  to  levy  on  lands  or  property 
outside  of  the  county.2  This  is  true,  although  a  tract  of  land 
belonging  to  the  defendant  is  situated  partly  in  one  county 
and  partly  in  another.3  The  acts  of  an  officer  outside  of  his 
county  or  bailiwick  seem  to  be  regarded  as  void. 

§  105.  Satisfaction  or  suspension  of  the  writ. — An  ex- 
ecution, valid  when  placed  in  the  officer's  hands,  may  there- 
after cease  to  justify  the  officer  in  further  enforcement.  He 
is,  however,  authorized  to  proceed  until  he  has  knowledge 
that  it  has  been  satisfied  or  suspended.4  If  a  supersedeas  is- 
sues, the  sheriff  need  not  question  its  propriety,  except  so  far 
as  to  ascertain  that  the  Court  had  jurisdiction  to  grant  it.5 
The  allowance  of  a  writ  of  error  operates  as  a  super sedeas.* 

in  such  service  :  Stevenson  v.  McLean,  5  Humph.  332  ;  Albee  v.  Ward,  8  Mass. 
79  ;  Ezra  v.  Manlove,  7  Blackf.  339  ;  Jones  r.  Cook,  1  Cow.  309  ;  Earl  r.  Camp, 
16  Wend.  5C2  ;  Cornell  r.  Barnes,  7  Hill,  35  ;  McDuffie  r.  Beddoc,  7  Hill,  578; 
Anonymous,  1  Yentr.  2o9  ;  Squibbs  r.  Hale,  2  Mod.  29  ;  Hill  v.  Wait,  5  Vt.  124. 

1  Chiles  i'.  Hoy,  G  Monr.  47  ;  People  v.  Van  Eps,  4  Wend.  387. 

2Kinter  i\  Jenka,  43  Penn.  St.  44G  ;  Dinkgrave  v.  Sloan,  13  La.  An.  393  ;  Runi 
f.  St  John,  29  Barb.  ^~~j. 

SFiuhy  v.  K.  H.  Co.  2  Eich.  5C7. 

4  Johnson  v.  Fox,  51  Ga.  270  ;  Bryan  v.  Hubbs,  G9  N.  C.  428. 

6  Williams  r.  Stewart,  12  S.  &  M.  533. 

6  Perkins  v.  Woolaston,  1  Salk.  322  ;  Meagher  v.  Vandyck,  2  Bos.  &  P.  370' 
Braithwaitc  u.  Brown,  1  Chitty,  238. 
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After  notice  of  such  allowance,  or  of  any  other  superseded.?, 
an  officer  who  proceeds  with  the  execution  of  the  writ  is  a 
trespasser.1 

§  106.    When  the  writ  ceases  to  be  in  force  by  expira- 
tion of  time. — Conceding:  that  the  execution  placed  in  the 

O  •*• 

officer's  hands  is  valid,  and  that  it  has  not  been  satisfied  nor 
stayed  by  an  order  of  Court,  the  officer  will  next  inquire  how 
long  it  will  continue  in  force,  so  as  to  protect  him  in  its  at- 
tempted enforcement.  Of  course,  it  is  the  duty  of  the  officer 
to  proceed  to  execute  the  writ  without  waiting  for  the  latest 
period  ;  but  it  may  happen  that  its  execution  is  hindered  by 
circumstances  not  attributable  to  any  want  of  official  dili- 
gence. Hence  the  frequent  necessity  of  acting  under  the 
writ  at  the  latest  period  authorized  by  law.  The  first  act  to 
be  done  by  the  officer  is  that  of  levying  upon  the  property 
of  the  defendant,  when  the  execution  is  against  his  goods, 
and  of  seizing  his  person,  when  the  writ  authorizes  such  seiz- 
ure. These  are  initial  acts  done  for  the  purpose  of  producing 
a  satisfaction  of  the  writ,  but  not  likely  to  accomplish  their 
object  unless  succeeded,  on  one  hand,  by  the  retention  and 
sale  of  the  goods,  and  on  the  other,  by  the  imprisonment  of 
defendant.  By  the  levy  on  property  the  officer  has  entered 
upon  the  execution  of  his  writ,  and  has,  if  the  levy  be  on 
personalty,  acquired  a  special  property  in  the  goods  seized. 
By  the  principles  of  the  common  law,  the  special  property 
thus  acquired  was  not  divested  by  the  return  of  the  writ. 
The  officer  could,  without  waiting  for  a  lenddioni  cxponas, 
proceed  to  sell  the  property  by  virtue  of  the  authority  con- 
ferred by  the  original  writ.2  "Wherever  some  statute  does 
not  provide  otherwise,  an  officer  who  has  entered  upon  the 
execution  of  the  writ  before  the  return-day  thereof,  by  a 
seizure  of  or  levy  upon  property,  may,  after  the  return-day. 
and  after  the  actual  return,  continue  to  hold  the  property,  and 
may  prosecute  such  further  proceedings  as  may  be  necessary 

IBclsha-w  v.  Marshall,  4  B.  &  Ad.  336  ;  Bleaudale  v.  Darby,  9  Price,  606; 
O'Dunnell  r.  Mullin,  27  Penn.  St.  199;  MorrL«on  r.  Wright,  7  Port.  67  ;  Bryan 
t.  Hubbs,  C9  N.  C.  428. 

2  See  Scv.  58. 
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to  convert  such  property,  whether  it  be  real  or  personal,  into 
money,  for  the  purpose  of  satisfying  the  judgment.1  In  some 
States  it  has  been  held  that,  as  a  levy  on  land  does  not  create 
any  special  property  therein,  it  cannot  confer  any  authority 
on  the  officer  to  sell  after  the  return-day  of  the  writ ; 2  but  this 
exception  is  contrary  to  the  current  of  the  authorities.3  In 
some  of  the  States,  statutes  have  been  passed  requiring  that 
the  sale  shall  not  be  made  after  the  return-day  of  the  writ. 
Sales  made  in  violation  of  these  statutes  have  been  adjudged 
void.4  The  rule  allowing  the  officer  to  make  a  sale  after 
the  return-day  of  the  writ,  of  property  then  levied  upon  by 
him,  is  justified  on  the  ground  that  title,  when  transferred 
by  a  sheriff's  sale,  relates  back  to  the  seizure  or  levy  of 
the  property  sold ;  and  on  the  further  ground,  that  other- 
wise the  previous  levy,  which  was  authorized  when  made, 
might  become  a  vain  and  purposeless  act.  But,  except  for 
the  purpose  of  justifying  the  detention  and  sale  of  the  property 
previously  levied  upon,  an  execution  after  the  return-day  there- 
of Isfunctiis  official  The  officer  attempting  to  further  execute 

1  Phillips  v.  Dana,  3  Scam.  531 ;    Cox  v.  Joiner,  4  Bibb,  94;  Lester's   Case,  4 
Humph.  3S3  ;  Logsdon  v.  Spivey,  51  111.  104  ;  Savings  Institution   v.  Chinn,    7 
Bush,  539  ;  Hey  wood  v.  Hildreth,  9  Mass.  393 ;  Smith  v.  Spencer,  3   Ired.  25G  ; 
Kane  v.  McCowu,  55  Mo.  181 ;  Remington  v.  Linthicum,  1-4  Pet.  84  ;  Wheaton 
r.  Sexton,  4  Wheat.  503;    Barnard   r.  Stevens,  2  Aik.  429  ;  Doe.  d.  Lander  v. 
Stone,  1   Hawks,  329  ;  Kane  v.  McCoun,  55  Mo.  181  ;  Stewart  u.  Severance,  43 
Mo.  3-22 ;    Tayloe   v.  Gaskins,  1   Dev.  295 ;    Wright   r.  Howell,  35  Iowa,  288 ; 
Gaithcr  r.  Martin,  3  Md.  14G  ;  Pettingill  v.  Moss,  3  Minn.  223  ;  Wood  r.  Colvin, 
5  Hill,  230  ;  Morcland  v.  Bowling,  3  Gill.  500;  Devoo  v.  Elliott,  2  Cai.  R.  243; 
Bank  of  Mo.  v.  Bray,  37  Mo.  194. 

2  Overtoil  v.  Perkins,  10  Yerg.  328 ;  Rogers  v.  Cawood,  1  Swan,  142  ;  Bordcn 
r.  McKinnie,  4  Hawks,  279;  Seawell  v.  Bank  of  Cape  Fear,  3  Dev.  279  ;  Mor- 
gan f.  Ramsey,  15  Ala.  190  ;  Smith  v.  Mundy,  18  Ala.  182  ;  Sheppard  u.  Rhea, 
49  Ala.  125. 

3  See  3  Minn.  223  ;  5  Hill,  230  ;  4  Bibb,  94 ;  3  Scam.  551 ;  14  Pet.  84  ;  4  Wheat. 
503;  37   Mo.  1'Jl;  aud    3~>   Iowa,  288,  cited  above.    Also,  Mooney   v.  Mass,  22 
Iowa,  330 ;  Reddick  v.  Cloud,  2  Gilm.  670 ;  Bellingall  v.  Duncan,  3  Gilm.  477  ; 
Tillotson  r.  Doe,  5  Blackf.  590;    Butterfield  v.  Walsh,  21  Iowa,  97;    Stein  r. 
Chambless,  13  Iowa,  474;  Irwin  v.  Picket,  3  Bibb,  343. 

4  Lehr  v.  Rogers,  3  S.  &  M.  4G3  ;  Kane  v.  Preston,  24  Miss.  133 ;  Dale  v.  Met- 
calf,  9  Penn.  St.  108 ;  Cash  v.  Tozer,  1  W.  &.  S.  519. 

6  Cook  v.  Wood,  1  Hair.  N.  J.  25  i;  Hathaway  v.  Howell,  9  Alb.  L.  J.  261; 
S.  C.  54  N.  Y.  97  ;  Finn  v.  Commonwealth,  6  Penn.  St.  460 ;  Lofland  v.  Jeffer- 
eon,  4  Harring.  303  ;  Castleman  v.  Griffith,  Ky.  Pr  Decis.  348. 
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it  is  entirely  without  justification,  and  is  liable  for  his  acts 
precisely  as  he  would  be  if  he  had  no  writ  in  his  possession. 
A  purchaser  at  an  execution  sale,  where  the  levy  and  sale  were 
made  after  the  return-day  of  the  writ,  acquires  no  title  what- 
ever.1    An  arrest  under  a  ca.  sa.  after  the  return-day  is  a 
trespass,2  and  so  is  a  levy  under  a  fieri  facias.3    An  officer 
receiving  money  after  the  return-day  does  not  act  in  his  official 
capacity,  but  merely  as  the  agent  of  the  defendant.     Such 
payment  does  not  make  the  officer's  sureties  responsible,  nor 
does  it  satisfy  the  judgment  unless  accepted  by  plaintiff.4    An 
execution  continues  in  force  to  and  including  the  return-day 
thereof  ;  and  a  valid  levy  may  be  made  on  the  return-day  as 
well  as  on  any  other.5     AVhen,  under  the  law,  the  writ  is  re- 
turnable to  Court,  a  question  has  arisen  whether  it  continues 
in  force  after  the  adjournment  of  the  Court  on  the  return-day. 
In  England,0  it  was  held  that  at  the  adjournment  of  the  Court 
the  writ  became  fanctus  officio ;   and  in  America  some  de- 
cisions have  been  made  on  authority  of  this  English  case,  and 
therefore  in  harmony  with  it  ; 7  but  the  English  case  was 
long  since  overruled  in  that  country,  and  the  law  declared  to 
be  that  the  writ  may  be  executed  at  any  time  during  the  re- 
turn-day.8    A  levari  facias  de  bonis  ecclesiasticis  differs  from 
other  writs  of  execution  in  the  time  it  may  be  enforced.     It 
is  a  continuing  writ.     A  levy  may  be  made  under  it  from 
time  to  time  after  it  is  returnable,  until  satisfaction  is  pro- 

1  Bank  of  Mo.  v.  Bray,  37  Mo.  194;  Wack  v.  Stevenson,  54  Mo.  431 ;  McDonald 
v.  Gronefelcl,  45  Mo.  28  ;,Kemble  v.  Harris,  33  N.  J.  L.  526  ;  M'Elevee  v.  Sut- 
ton,  2  Bail.  381 ;  Love  v.  Gates,  2  Ired.  14  ;  Gaines  v.  Clark,  1  Bibb,  GOO  ;  Lehr 
v.  Doe,  3  S.  &  M.  433 ;  Ross  v.  M'Eartan,  1  Brev.  507  ;  Vail  v.  Lewis,  4  Johns. 
450 ;  Collins  v.  Waggoner,  Breesa,    183 ;  Rangeley  v.  Goodwin,  IS  N.  H.  217  ; 
Frellsen  v.  Anderson,  14  La.  An.  C5;  West  v.  Shockley,  4  Harring.  287. 

2  Stoycl  v.  Lawrence,  3  Day,  1. 

3  Vail  v.  Lewis,  4  Johns.  450. 

4  Farmers'  Bank  v.  Reid,  3  Ala.  299  ;  Rudd  v.  Johnson,  5  Litt.  19  ;  Edward  v. 
Ingraham,  31  Miss.  272 ;  Haralson  v.  Ingraham,  10  S.  &  M.  581 ;  Barton  v. 
Lockhart,  2  Stew.  &  P.  109  ;  Bobo  v.  Thompson,  3  Stew.  &  P.  385  ;  Harris  u. 
Ellis,  30  Tex.  4  ;  Planters'  Bank  v.  Scott,  5  How.  Miss.  246. 

6  Wolley  v.  Mosely,   Cro.   Eliz.  761  ;  Harvey  v.  Broad,  Salt.  626 ;  Gainea  u 
Clark,  1  Bibb,  609 ;  Valentine  v.  Cooley.  1  Humph.  38. 
6  Perkins  v.  Woolaston,  6  Mod.  130;  S.  C.  Salk.  321. 
7Prescott  v.  Wright,  6  Mass.  20  ;  Blaisdell  v.  Sheafo,  5  N.  H.  201. 
SMaud  v.  Barnard,  2  Burr.  812. 
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tlaced.  A  rule  may  be  had  against  the  bishop  from  time  to 
time,  to  know  what  he  has  levied.  If,  however,  the  writ  be 
actually  returned,  the  bishop's  authority  to  act  is  thereby  ter- 
minated. J 

§  107.  Diligence  with  which  the  officer  should  pro- 
ceed.— Having  satisfied  himself  that  it  is  his  duty  to  execute 
the  writ,  the  officer  may  next  inquire  when  and  how  he  must 
proceed.  The  writ  will  expire  on  its  return-day,  and  ought 
certainly  to  be  executed  by  that  time,  if  possible.  But 
the  officer  has  no  right  to  delay  its  execution  for  any  period 
of  time.  If  the  plaintiff  points  out  property  belonging  to 
the  defendant,  and  requests  its  seizure,  the  sheriff  should  com- 
ply, though  the  writ  has  just  come  to  his  hands.  If  he  re- 
fuses to  levy,  an  action  may  be  sustained  against  him  for  such 
refusal,  without  waiting  for  the  return  of  the  writ,  provided 
that  the  plaintiff  can  show  that  he  has  been  injured  by  the 
delay.2  The  degree  of  diligence  which  an  officer  must  dis- 
play in  the  execution  of  a  writ  cannot  be  stated  with  desira- 
ble precision  :  1st.  Because  the  Courts  are  not  exactly  agreed 
in  the  rules  which  they  have  announced  on  the  subject ;  and 
2d.  Because  of  the  inherent  and  unavoidable  difficult}7  of  find- 
ing and  expressing  any  general  principle  which  is  fit  to  govern 
a  class  of  cases,  each  member  of  which  is  necessarily  affected 
by  peculiar  circumstances  tending  to  distinguish  it  from  every 
other  member.3  In  Lindsay's  Executors  v.  Armfield,4it  is 
said  that :  "The  law  declares  it  to  be  the  duty  of  the  sheriff 
to  execute  all  process  which  comes  to  his  hands  with  the  ut- 
most expedition,  or  as  soon  after  it  comes  to  his  hands  as  the 
nature  of  the  case  will  admit."  In  another  case,  the  Court 
said  :  "A  sheriff  is  bound  to  use  all  reasonable  endeavors  to 
execute  process  "  ;  and  further,  that  he  should  make  all  need- 
ful inquiries,  and  not  rely  "  on  vague  information  obtained 
from  casual  inquiries. "  5  So  it  was  held  that  a  marshal  was 

1  Marsh  v.  Fawcctt,  2  H.  Bla.  582 ;  S.  C.  3  Wms.  Abr.  468. 

2  Shannon  v.  Commonwealth,  8  Serg.  &  R.  4A1 ;  Farquhar  o-  Dallas,  20  Tex 
200. 

3  Whitsell  v.  Slater,  23  Ala.  626. 

4  3  Hawks,  553. 

5  Hiuman  v.  Borden,  10  "Wend.  368. 
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bound  to  serve  a  subpena  in  chancery  "as  soon  as  he  reasona- 
bly could."1  "The  sheriff's  liability  rests  on  his  breach 
of  official  duty.  As  he  is  bound  to  perform  his  duty,  so  he 
is  responsible  to  everyone  who  may  be  injured  by  his  failure 
to  discharge  it.  In  respect  to  the  execution  of  process,  these 
official  duties  are  well  defined  by  law.  The  law  is  reasonable 
in  this,  as  in  all  other  things.  It  holds  public  officers  to  a 
strict  performance  of  their  respective  duties.  It  tolerates  no 
wanton  disregard  of  these  duties.  It  sanctions  no  negligence  ; 

o  o     o  7 

but  it  requires  no  impossibilities,  and  imposes  no  unconscion- 
able exactions.  "When  process  of  attachment  or  execution 
comes  to  the  hands  of  the  sheriff,  he  must  obey  the  exigency 
of  the  writ.  He  must,  in  such  cases,  execute  the  writ  with 
all  reasonable  celerity.  Whenever  he  can  make  the  money 
on  execution,  or  secure  the  debt  on  attachment,  he  must  do 
it.  But  he  is  not  held  to  the  duty  of  starting,  on  the  instant 
after  receiving  a  writ,  to  execute  it,  without  regard  to  any- 
thing else  than  its  instant  execution.  Reasonable  diligence 

o  o 

is  all  that  is  required  of  him  in  such  instances.  But  this 
reasonable  diligence  depends  upon  the  particular  facts  in  con- 
nection with  the  duty.  If,  for  example,  a  sheriff  has  execu- 
tion against  A,  and  he  has  no  special  instructions  to  execute 
it  at  once,  and  there  is  no  apparent  necessity  for  its  immediate 
execution,  it  would  not  be  contended  that  he  was  under  the 
same  obligations  to  execute  it  instantaneously  as  if  he  were 
so  instructed,  and  there  were  circumstances  of  urgency."2 
In  order  to  sustain  an  action  against  an  officer  for  not  levying 
a  writ,  "it  is  necessary  for  the  plaintiff  to  establish  by  proof 
that  an  execution  in  his  favor  was  received  by  the  sheriff  in 
time  to  make  the  money  ;  and  that  while  in  his  hands  he  waa 
required  to  make  a  levy  by  virtue  of  it,  at  a  time  when  it  was 
in  his  power  to  do  so  ;  and  further,  that  he  failed  to  make  such 
levy."3 

1  Kennedy  v.  Brent,  6  Cranch,    187.      A  delay  of  eight  days  has  been  de- 
termined to  be  negligent.     (Hearn  v.  Parker,  7  Jones,  150.) 

2  Whitney  v.  Butterfield,  13  Gal.  338.     See  also  Jamier  v.  Vandever,  3  Harr. 
Del.  29;  Roe  v.  Gemmill,  1  Hous.  Del.  9. 

8  Lyendecker  v.  Martin,  38  Tex.  280.  Failing  to  levy  an  execution,  when  in 
his  power  to  do  so,  makes  the  officer  responsible.  (O'Bannon  v.  Saunders,  24 
Gratt.  138.1) 
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§  108.  Who  may  control  the  writ. — The  inquiry  how 
the  writ  is  to  be  executed  cannot  be  answered  in  detail  in 
this  chapter.  The  best  general  answer  to  this  inquiry  is  that 
given  by  Bacon  in  his  Abridgment,  namely,  "that  there 
cannot  be  a  surer  rule  to  go  by  than  a  strict  observance  of 
what  is  enjoined  by  the  writ."  l  The  writ  directs  the'money 
to  be  made  out  of  the  personal  property  of  the  defendant. 
The  first  inquiry,  therefore,  will  be  with  a  view  of  ascertaining 
whether  the  defendant  has  any  such  property  subject  to  exe- 
cution ;  if  so,  the  next  inquiry  is,  How  can  a  valid  levy  be 
made  on  such  property  ?  So,  if  the  defendant  has  no  personal 
property  subject  to  execution,  the  officer  should  inquire  for 
real  estate,  and  if  any  be  found,  should  ascertain  whether  it  be 
subject  to  execution,  and  if  so,  should  proceed  to  levy  thereon. 
And  whether  the  levy  be  upon  real  or  personal  estate,  many 
inquiries  must  be  made  to  ascertain  how  the  levy  is  to  be 
made  productive  of  satisfaction.  The  various  steps  in  the 
enforcement  of  the  writ,  and  the  inquiries  necessarily  preceding 
these  steps,  will  be  considered  in  subsequent  chapters.  One 
inquiry  will  be  answered  here — who  is  entitled  to  control  the 
writ.  The  officer  should  always  bear  in  mind  that  the  writ 
is  intended  for  the  benefit  of  the  plaintiff,  who  alone  is  inter- 
ested in  its  enforcement.2  The  interests  and  wishes  of  the 
plaintiff  should  at  all  times  be  respected.  He  has  no  right  to 
insist  upon  a  fraudulent  nor  oppressive  use  of  the  writ  ; 3  nor 
in  any  respect  to  compel  the  officer  to  exercise  a  severity 
which  would  seem  to  be  actuated  by  malice  toward  the 
defendant  as  much  as  by  the  desire  to  obtain  satisfaction  of 
his  judgment.  But  all  directions  of  the  plaintiff*  not  savoring 
of  fraud,  nor  undue  rigor  and  oppression,  must  be  obeyed,  or 
the  officer  will  be  held  liable  for  injurious  consequences 
flowing  from  his  disobedience.4  The  plaintiff'  may  direct  that 
the  property  of  one  of  the  defendants  be  levied  upon,  instead 

IBac.  Ab.  Tit.  Sheriff  (N)   1. 

2Rcddick  v.  Cloud's  Admrs.  7  HI.  G70 ;  Morgan  u.  People,  59  111.  58. 

3  McDonald  v.  Neilson,  2  Cow.  139. 

4Tuuk,T  r.  Bradley,  15  Conn.  46;  Rogers  v.  McDearmid,  7  N.  H.  506' 
Richardson  v.  Bartley,  2  B.  Monr.  323  ;  Patton  v.  Hamner,  28  Ala.  CIS  ;  Poston, 
u.  Southern,  7  B.  Monr.  289  ;  Walworth  u.  Readsboro,  24  Vt.  252 ;  Shyrock  u. 
Jones,  22  Penn.  St.  303. 
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of  levying  on  the  property  of  all  the  defendants  ; l  or  he  may 
authorize  the  officer  to  take  a  course  outside  the  ordinary 
method  of  collection,  by  receiving  notes  in  payment  or 
giving  credit  at  the  sale  ; 2  or  he  may  order  the  officer  to 
suspend  the  writ,  either  temporarily  or  permanently  ;  3  and 
the  latter  is  liable  for  making  a  sale  after  the  plaintiff  has 
directed  him  not  to  do  so.4  The  plaintiff's  attorney  has,  by 
virtue  of  his  general  employment  in  the  case,  power  to  direct 
and  control  the  execution,5  though  he  cannot  satisfy  the  writ 
except  upon  payment  to  him  of  the  full  amount  thereof  in 
money  f  unless  the  plaintiff  has  given  him  special  authority  to 
compromise  the  debt  or  accept  satisfaction  in  something  not 
a  legal  tender.  The  burden  of  proving  such  special  authority 
is  upon  the  party  claiming  under  it  ;  for  it  will  never  be  pre- 
sumed.7 In  England,  it  seems  that  the  retainer  of  the  attorney 
ceases  at  judgment ; 8  but  that  if  an  attorney  be  retained  to 
conduct  proceedings  under  execution,  he  has  authority  to  make 
a  compromise.9 

IRoot  v.  Wagner,  30  N.  Y.  9  ;  Godfrey  v.  Gibbons,  22  Wend.  569. 

2  Armstrong  v.  Garrow,  6  Cow.  465  ;  Gorham  v.  Gale,  6  Cow.  467,  note  a. 

3  Jackson  v.  Anderson,  4  Wend.  474. 

4  Morgan  v.  People,  59  111.  60. 

5  Gorham  v.  Gale,  7  Cow.  739  ;  Walters  v.  Sykes,  22  Wend.  568. 
6Freeman  on  Judgments,  Sec.  4G3 ;   Wright  v.  Daily,  26  Tex.  730;   Garth- 

waite  v.  Wentz,  19  La.  An.  196  ;  Lewis  v.  Gamage,  1  Pick.  347 ;  Smock  v.  Dade, 
5  Band.  639  ;  McCarver  v.  Nealey,  1  Iowa,  360  ;  Lewis  v.  Woodruff,  15  How. 
Pr.  539  ;  Benedict  r.  Smith,  10  Pai.  126  ;  Beers  v.  Hendrickson,  45  N.  Y.  665  ; 
Jackson  v.  Bartlett,  8  Johns.  361 ;  Trumbull  v.  Nicholson,  27  111.  149  ;  Wilkin- 
son v.  Holloway,  7  Leigh,  277  ;  Wakeman  v.  Jones,  1  Cart.  517 ;  Chapman  V. 
Cowles,  41  Ala.  103 ;  Jones  v.  Eansom,  3  Ind.  327 ;  Abbe  v.  Rood,  6  McL.  107 ; 
Jewett  v.  Wadleigh,  32  Me.  110 ;  Vail  -u.  Conant,  15  Vt.  314, 
7Portis  v.  Ennis,  27  Tex.  574. 

8  Lovegood  v.  White,  L.  R.  6  C.  P.  440  ;  Butler  v.  Knight,  L.  R.  2  Exch.  109  ; 
36  L.  J.  Exch.  86  ;  15  W.  R.  407  ;  15  L.  T.  N.  S.  621. 

9  Butler  v.  Knight,  L.  R.  2  Exch.  109  ;  36  L.  J.  Exch,  86 ;  15  W.  R.  407  ;  15 
L.T.  N.  S.  621. 
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CHAPTER  X. 

PERSONAL  PROPERTY  SUBJECT  TO  EXECUTION  BY  LEVY  AND 

SALE. 

$  109.     Introduction — Classification  of  subject. 

KINDS  OF  PERSONAL  PROPERTY  SUBJECT  TO  EXECUTION. 

$  110.  Generally  all  tangible  property. 

$  111.  Money. 

J  112.  Choses  in  action. 

$  113.  Crops  not  harvested,  and  other  products  of  the  soil* 

$  114.  Fixtures. 

OP  TOE  INTERESTS  IN  PERSONALTY  SUBJECT  TO  EXECUTION. 

$  115.  Only  the  real  as  contradistinguished  from  the  apparent  interests  of  tha 

defendant. 

$  116.  Equitable  estates 

§  117.  Estates  of  mortgagors. 

§  118.  Estates  of  mortgagees. 

$  119.  Leasehold  interests  in  real  and  personal  property. 

§  120.  Interests  of  pawnors  and  of  pawnees. 

§  121.  Interests  of  bailees. 

$  122.  Estates  in  remainder. 

§  123.  Inchoate  interests. 

$  121.  Property  held  under  conditional  sale. 

$  12.3.  Interests  of  cotenants  and  partners. 

DEFENDANTS  WHOSE    PROPERTY   CANNOT  BE  SEIZED. 

§  12G.     Counties  and  municipalities. 

}  127.     -Married  women  under  judgments  against  their  husbands. 

J  128.     Married  •women  under  judgments  against  themselves. 

PROPERTY  NOT  SUBJECT  TO  EXECUTION,  BECAUSE   IN  CUSTODY   OF  THE  LAW. 

$  129.  Property  in  the  hands  of  receivers  and  assignees. 

$  130.  Money  in  the  hands  of  sheriffs,  constables,  clerks,  and  justices. 

$  131.  Property  in  the  hands  of  administrators,  executors,  and  guardians. 

$  132.  Money  in  the  hands  of  Federal,  State,  and  county  officers. 

$  133.  Money  in  the  hands  of  officers  of  municipalities. 

$  134.  Money  in  the  hands  of  attorneys. 

J  135.  Goods  levied  upon. 
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PROPERTY  CONVEYED  Oil    MORTGAGED    TO    HINDER,   DELAY,    OK  DEFRAUD 

CREDITORS. 

$  136.  General  rule. 

$  137.  Creditors  who  may  avoid  a  fraudulent  transfer. 

$  138.  Property  which  may  be  taken  from  fraudulent  grantee. 

$  139.  Origin  of  the  law  against  fraudxdent  transfers. 

§  140.  Grantees  whose  interests  are  not  prejudiced  by  showing  fraud  in  trans- 

fer. 

§  141.  Good  faith  of  the  holder  of  the  property. 

§  142.  Voluntary  conveyances. 

§  143.  Conveyances  to  the  use  of  grantor. 

§  144.  Conditional  conveyances. 

$  145.  Mortgages. 

$  146.  Assinments  for  benefit  of  creditors. 


ABSENCE  OF  CHANGE  OP  POSSESSION,  AS   EVIDENCE    OF  FRAUD  IN  TRANSFER. 

§  147.  Rule  of  the  English  cases. 

§  148.  Cases  in  the  majority  of  the  United  States. 

§  149.  States  where  continuance  of  grantor  in  possession  is  per  se  fraudulent. 

§  150.  Recapitulation  of  authorities. 

§  151.  Absolute  transfers,  riot  requiring  change  of  possession. 

§  152.  Transfers  to  secure  payment  of  indebtedness. 

§  153.  Character  and  situation  of  property  as  dispensing  with  necessity  for 

change  of  possession. 

$  154.  When  the  change  of  possession  must  be  made. 

§  155.  What  is  a  sufficient  change. 

§  156.  How  long  the  change  must  continue. 

§  157.  Property  sold,  but  never  delivered. 

$  158.  Goods  purchased  through  fraud. 

§  109.   Introductory  —  Classification    of    subject.  —  In 

followino:  the  instructions  contained  in  the  writ,  the  officer 

o  * 

will  first  seek  to  discover  personal  property  l  belonging  to  the 

1  Cape  Sable  Company's  Case,  3  Bland.  Ch.  G40  ;  Daniel  v.  Justice,  Dudley, 

2  ;  Coe  v.  Wickham,  33  Conn.  389  ;  Neilson  v.  Neilsoii,  5  Barb.  565  ;  Simpson  v. 
Hiatt,  13  Ired.  470  ;  Hassell  v.  Southern  Bank,  2  Head,  381  ;  Thatcher  v.  Pow- 
ell, 6  Wheat.  118.     But,  in  Illinois,  it  is  the  duty  of  the  officer  first  to  levy  upon 
real  estate.     (Pitts  v.  Magie,  24  111.  610  ;  Farrell  v.  McKee,  36  111.  225.)    A  levy 
may  be  made  on  the  lands  of  the  judgment-debtor,  although  he  has  personal 
property,  by   his  consent  (Smith  v.  Randall,  6  Cal.    47  ;  Springer  i\  Johnson, 

3  Harriiig.   515)  ;   or  where  he  did  not   produce   personal   property  for  levy 
(Graves  v.  Merwin,  19  Conn.  96  ;  Sloan  v.  Stanly,  11  Ired.  627).     "  Against  a 
debtor  refractory  or  negligent,  the  proper  legal  remedy  is  to  lay  hold  of  his  ef- 
fects for  paying  his  creditors.     This  is  the  method  prescribed  by  the  Roman  law, 
with  the  following   limitation,  that  the  movables,  as  of  less  importance,  must 
be  sold  first.     But  the  Roman  law  was  defective  in  one  particular,  that  the  cred- 
itor was  disappointed  if  no  buyer   was  found.     The   defect  is  supplied  by  a  re- 
script of  the  Emperor,  appointing  that,  failing  a  purchaser,  the   goods  shall  be 
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defendant  or  defendants,  and  subject  it  to  execution  and 
forced  sale.  In  the  proceedings  to  discover  property,  the  of- 
ficer must,  of  course,  exercise  diligence,  and  proceed  with 
such  wisdom  and  perception  as  would  characterize  the  efforts 
of  a  man  of  ordinary  intelligence  in  transacting  his  private 
business.  In  reference  to  this  part  of  the  officer's  business, 
we  can  make  no  suggestions  likely  to  be  of  any  practical  as- 
sistance. But  when  property  is  discovered,  it  is  essential  that 
the  officer  should  know  whether  it  is  such  as  he  is  authorized 
to  seize  under  his  writ.  Hence  this  chapter  shall  be  devoted 
to  answering  the  inquiry,  What  personal  property  may  be 
seized  under  execution  ?  Before  proceeding  to  answer  this 
question  in  detail,  we  must  stop  to1  remark  that,  while  a  fieri 
facias  authorizes  the  officer  to  levy  only  upon  "property  sub- 
ject to  execution,"  yet  this  does  not,  in  the  first  instance,  re- 
quire him  to  consider  the  question  of  exemption  from  execu- 
tion, where  the  exemption  does  not  arise  from  the  nature  of 
the  property.  For  we  shall  hereafter  see  that  the  privilege 
accorded  by  law  to  certain  persons  to  hold  a  specified  amount 
or  character  of  property  as  exempt  from  forced  sale,  is  in 
most  States  a  personal  privilege,  of  which  the  officer 
need  take  no  notice  until  the  defendant  claims  the  ben- 
efit of  the  law,  and  specifies  what  property  he  wishes  to 
retain.1  Our  inquiry,  therefore,  in  this  chapter,  is  :  What 
property  may  the  sheriff1  levy  upon  where  the  benefit  of 
exemption  is  not  claimed  as  a  personal  privilege  ?  We  shall 
treat :  1st.  Of  the  kinds  of  personal  property  subject  to  execu- 
tion ;  2d.  Of  the  estates  therein  which  are  so  subject ;  3d.  Of 
defendants  whose  property  cannot  be  seized  ; '  4th.  Of  property 
withdrawn  from  execution,  because  in  custody  of  the  law  ; 
5th.  Of  property  transferred  or  mortgaged  with  intent  to 
hinder,  delay,  or  defraud  creditors  ;  6th.  Of  the  want  of 
change  of  possession  as  evidence  of  fraud  in  the  transfer  of 

adjudged  to  the  creditor  by  a  reasonable  extent.  Among  other  remarkable  in- 
novations of  the  feudal  law,  one  is,  that  land  was  -withdrawn  from  commerce, 
and  could  not  be  attached  for  payment  of  debt.  Neither  could  the  vassal  be  at- 
tached personally,  because  he  was  bound  personally  to  the  superior  for  service. 
The  movables,  therefore,  which  were  always  the  chief  subject  of  execution, 
camn  now  to  be  the  only  subject."  (Kames1  Law  Tracts,  338.) 
1  See  Sec.  211. 
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property;  7th.  Of  property  which  has  been  sold,  but  never 
delivered  to  the  purchaser  ;  and  8th.  Of  property  acquired 
by  fraud.  The  principles  announced  in  treating  of  the  3d, 
4th,  and  5th  subdivisions  are  as  applicable  to  real  as  to  personal 
property.  If  property  is  not  subject  to  execution,  a  levy  thereon 
and  a  sale  thereof,  based  on  such  levy,  are  utterly  void.1  But 
if  the  property  be  exempt  as  a  personal  privilege,  available 
to  defendant  when  he  may  choose  to  claim  it,  a  sale  under 
execution,  by  his  express  or  implied  assent,  is  valid. 

KINDS   OF   PERSONAL   PROPERTY   SUBJECT   TO   EXECUTION. 

§  110.  Generally  all  tangible  property  is  subject  to 
levy. — "The  general  rule  of  law  is,  that  all  chattels,  the 
property  of  the  debtor,  may  be  taken  in  execution. ' '  Perhaps 
it  would  be  more  accurate  to  say  that  all  kinds  of  personal 
property  of  the  debtor,  which  can  at  law  be  by  him  made  the 
subject  of  a  voluntary  transfer  of  title,  can  by  execution  be 
made  the  subject  of  an  involuntary  transfer.  It  is  sometimes 
said  that  nothing  can  be  seized  by  the  officer  which  cannot  be 
sold.3  But  this  is  not  strictly  true.  The  object  of  the  levy 
is  to  obtain  satisfaction  ;  and  this  object  is  usually,  but  not 
universally,  consummated  by  a  sale  of  the  property  seized. 
The  officer  cannot  seize  anything  which  could  not  be  made 
to  contribute  to  the  satisfaction  of  the  judgment.  But  if  a 
thing  cau,  without  sale,  be  applied  upon  the  writ,  it  may  be 
taken.  "  It  appears  to  us  to  comport  with  good  policy,  as  well 
as  justice,  to  subject  everything  of  a  tangible  nature,  except- 
i  ng  such  things  as  the  humanity  of  the  law  preserves  to  the 
debtor,  and  mere  choses  in  action,  to  the  satisfaction  of  the 
debtor's  debts."4  A  copyright  is  "an  incorporeal  right, 
secured  by  statute  to  the  author  ;  and,  being  intangible,  is  not 
subject  to  seizure  and  sale  at  common  law. " 5  "  There  would 

1  Barbour  v.  Breckenridge,  4  Bibb,  548  ;  Jeffries  v.  Sherbnrn,   21  Ind.  112 ; 
Griffin  v.  Spencer,  6  Hill,  525 ;  Bigelow  u.  Finch,  11  Barb.  498  ;  Gooch  v.  At- 
kins, 14  Mass.  378. 

2  Turner  v.  Fendall,  1  Cranch,  134  ;  Crocker  on  Sheriffs,  Sec.  451. 

3  Knox  u.  Porter,  18  Mo.  243  ;  Watson  on  Sheriffs,  178. 

*  Handy  v.  Dobbin,  12  Johns.  220  ;  Twinam  u.  Swart,  4  Lanjs.  264. 
6  Stephens  u.  Cady,  14  How.  U.  S.  531. 

F.  Ex.— 10. 


§  111     PERSONAL  PROPERTY  SUBJECT  TO  EXECUTION.      146 

certainly  be  great  difficulty  in  assenting  to  the  proposition 
that  patent  and  copyrights,  held  under  the  laws  of  the  United 
States,  are  subject  to  seizure  and  sale  on  execution.  Not  to 
repeat  what  is  said  on  this  subject  in  14  How.  531,  it  may  be 
added,  that  these  incorporeal  rights  do  not  exist  in  any  par- 
ticular. State  or  district — that  they  are  co-extensive  with  the 
United  States.  There  is  nothing  in  any  act  of  Congress,  or 
in  the  nature  of  the  rights  themselves,  to  give  them  locality 
anywhere,  so  as  to  subject  them  to  the  process  of  Courts 
having  jurisdiction  limited  by  the  lines  of  States  and  districts. 
That  an  execution  out  of  the  Court  of  Common  Pleas  for  the 
County  of  Bristol,  in  the  State  of  Massachusetts,  can  be  levied 
on  an  incorporeal  right  subsisting  in  Rhode  Island  or  New 
York,  will  hardly  be  pretended.  That  by  the  levy  of  such  an 
execution  the  entire  right  could  be  divided,  and  so  much  of 
it  as  might  be  exercised  in  the  County  of  Bristol,  sold,  would 
be  a  position  subject  to  much  difficulty."1  A  personal  lien 
existing  in  favor  of  any  person,  and  not  liable  to  voluntary 
transfer,  can  never  be  subjected  to  a  writ  of  execution.2  An 
agreement  that  the  plaintiff  will  not  seek  to  satisfy  his  judg- 
ment except  by  levy  on  specified  property,  is  valid,  and  may 
be  enforced  against  him,3 

• 

§  111.  Money. — It  was  at  one  time  insisted  that  money 
was  not  subject  to  seizure  upon  execution,  because  it  could 
not  be  sold.4  But  this  reason  did  not  long  prevail ;  and  it  is 
doubtful  whether  it  ever  prevailed  at  all.  For  while  money 
may  not — or,  more  properly  speaking,  need  not — be  sold,  in 
cxrder  to  apply  it  to  the  execution,  yet  this  furnishes  no  sensi- 

1  Stevens  v.  Gladding,  17  How.  U.  S.  451.  See  Cooper  v.  Gunn,  4  B.  Monr. 
594,  assuming  that  copyright  is  not  subject  to  execution,  and  Woodworlh  v. 
Curtis,  2  Wood.  &  M.  530,  assuming  that  it  is  subject.  Banker  v.  Caldwell,  3 
Minn.  94,  cited  by  Mr.  Herman  as  showing  that  copyrights  and  manuscripts 
are  subject  to  execution,  is  not  an  authority  on  either  side  of  the  question. 

2HolIy  v.  Huggeford,  8  Pick.  73;  Kittredgeu.  Sumner,  11  Pick.  50  ;  Leggu. 
Evans,  G  Mees.  &  W.  3G  ;  8  Dowl.  P.  C.  177 ;  4  Jur.  197.  See  also  Sec.  112. 

3  Whitney  u.  Haverhill  Ins.  Co.  9  Allen,  35. 

4  Thus,  in  Armistead  v.  Philpot,  Doug.  231,  "  Lord  Mansfield  said  he  believed 
there  were  old  cases  where  it  had  been  held  that  the  sheriff  could  not  take  money 
in  execution,  even  though  found  in  the  defendant's  escritoir,  and  that  a  quaint 
reason  was  given  for  it,  viz.,  that  money  could  not  be  sold." 
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ble  reason  why  it  should  not  be  taken  and  credited  on  the 
writ.  The  rule  is  now  well  established  that  "money,  whether 
in  specie  or  in  bank-notes,  (which  are  treated,  civiliter,  as 
money)  if  in  the  possession  of  the  defendant,  or  capable  of 
being  identified  as  his  property,  may  be  taken  in  execution."1 
In  England,  the  decisions  on  this  subject  are  infrequent,  mea- 
ger, and  contradictory.  The  cases  of  Armistead  r.  Philpot, 
Doug.  231,  and  of  The  King  r.  Webb,  2  Show.  161,  are  clearly 
in  harmony  with  the  American  decisions.  Some  later  cases, 
however,  are  understood  as  establishing  a  different  rule.3 
These  cases,  we  think,  will,  on  examination,  be  found  to  go 
no  further  than  to  establish  that  money  in  the  hands  of  a 
sheriff,  or  in  other  words,  in  custodia  legis,  cannot  be  levied 
upon  under  either  execution  or  attachment ;  a  position  which  is 
perfectly  agreeable  to  that  of  the  American  Courts.3  In  no 
case  can  money  be  lawfully  seized  by  the  officer  when  it  is  not 
in  the  possession  and  control  of  the  defendant.  Thus,  where 
money  is  deposited  in  bank  it  becomes  the  property  of  the 
bank,  and  cannot  be  seized  by  the  sheriff  as  the  money  of 
the  judgment-debtor.4 

§  112.  Choses  in  action. — By  the  common  law,  choses  in 
action  were  not  subject  to  seizure  and  sale  under  execution. 
This  common-law  rule  still  prevails,  except  where  it  has  been 
changed  by  statute  ; 5  but  in  most  States  provisions  have  been 

1  Crane  v.  Freese,  1  Harr.  N.  J.  307  ;  Turner  v.  Fendall,  1  Cranch,  134  ;  State 
v.  Taylor,  56  Mo.  495 ;  Spencer  v.  Blaisdell,  4  N.  H.  198 ;  Handy  v.  Dobbin,  12 
Johns.  220;    The  Xing  v.  Webb,  2  Show.  1G6 ;   Reno   v.  Wilson,  1   Hemp.  91; 
Russell  v.  Lawton,  14  Wis.  202 ;   Dolby  v.  Mullins,  3  Humph.  437  ;   Green  v. 
Palmer,  15  Cal.  411 ;  Taylor's  Appeal,  1  Penn.  St.  390  ;    Harding  v.  Stevenson, 
G  Har.  &  J.  264  ;   Brooks  v.  Thompson,  1  Hoot,  216  ;   Doyle  v.  Sleeper,  1  Dana, 
534 ;  Frentiss  v.  Bliss,  4  Vt.  513  ;  Holmes  v.  Nuneaster,  12  Johns.  395;  Summers 
v.  Caldwell,  2  N.  &  McC.  341 ;   Means  u.  Vance,  1  Bailey,  39  ;   Noble  v.  Kelly, 
40  N.  Y.  415. 

2  Ficldhouso  v.  Croft,  4  East,  510  ;  Knight  v.  Cridden,  9  East,  48  ;  Willows  v. 
Ball,  2  Bos.  &  Pul.  376. 

8By  Sec.  12,  Ch.  110,  of  St.  of  1  and  2  Viet.,  the  .sheriff  may  seize,  under  a  fieri 
facias,  any  money,  bank-notes,  checks,  bills  of  exchange,  promissory  notes, 
bon<l.s,  specialties,  or  other  securities  for  moneys.  See  Wood  v.  Wood,  3  Gale  & 
D.  532. 

4  Carroll  v.  Cone,  40  Barb.  220;   McMillan  v.  Richards,  9  Cal.  365;  Moorman 
v.  Quick,  20  Ind.  G7. 

5  Williams  r.  Reynolds,  7  Ind.  622  ;  Taylor  v.  Gillean,  23  Tex.  508;   Watkias 
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made  by  statute,  under  which  many  choses  in  action  may  be 
reached  by  garnishment,  and  thereby  made  to  contribute  to 
the  satisfaction  of  executions.  In  some  of  the  States,  chosea 
in  action  may  be  levied  upon  and  sold  in  the  same  manner  as 
other  personal  estate.1  These  statutes  will  not,  however,  bo 
construed  as  authorizing  an  involuntary  transfer  of  that  which 
the  judgment-debtor  could  not  transfer  voluntarily.  Thus,  the 
vendor's  lien  held  by  one  who  has  sold  real  estate,  is  not  subject 
to  voluntary  transfer,2  though  the  indebtedness  secured  by  such 
lieu  may  be  assigned.  Hence,  while  such  indebtedness  can 
be  sold  under  execution,  as  a  chose  in  action,  such  sale  cannot 
entitle  the  purchaser  to  the  benefit  of  the  lien.3  But  it  seems, 
at  least  in  California,  that  all  kinds  of  choses  in  action  may 
be  levied  upon  and  sold,4  except  contingent  and  complicated 

v.  Dorsett,  1  Bland,  530;  Grogan  v.  Cooke,  2  Ball  &  B.  233  ;  Totten  v.  McManus, 
5  Ind.  407  ;  Price  v.  Brady,  21  Tex.  G14  ;  Stewart  v.  English,  6  Ind.  176  ;  Smith 
v.  K.  &  P.  R.  R.  Co.  45  Me.  547  ;  McGehee  v.  Cherry,  6  Geo.  550;  Ellison  v. 
Tuttle,  2G  Tex.  283;  Harding  v.  Stevenson,  6  H.  &  J.  2Gi  ;  D.'nton  v.  Living- 
ston, 9  Johns.  93  ;  McClelland  v.  Hubbard,  2  Blackf.  361 ;  McFerran  v.  Jones,  2 
Litt.  222 ;  Johnson  v.  Crawford,  G  Blackf.  377  ;  Moore  v.  Pillow,  3  Humph.  448 ; 
Humblo  v.  Mitchell,  11  Ad.  &  El.  205  ;  Nash  v.  Nash,  2  Ma.  &  D.  133  ;  Ransom 
v.  Miner,  3  Stmdf.  602  ;  Ingalls  v.  Lord,  1  Cow.  240  ;  Held  v.  Lawsoii,  5  Pike, 
376 ;  Greenwood  v.  Spiller,  2  Scam.  504 ;  People  v.  Auditors,  5  Mich.  223 ; 
Rhoads  v.  Mcgonigal,  2  Penn.  St.  39  ;  Pool  v.  Glover,  2  Ired.  129. 

IBy  Sec.  G88  Cal.  Code  of  Civil  Procedure,  "all  goods,  chattels,  moneys, 
and  other  property,  both  real  and  personal,  or  any  interest  therein  of  the  judg- 
ment-debtor, not  exempt  by  law,  and  all  property  and  rights  of  property,  seized 
ami  held  under  attachment  in  the  action,  are  liable  to  execution.  Shares  and 
interests  in  corporation  or  company,  and  debts  and  credits  and  all  other  property,  * 
both  real  and  personal,  or  any  interest  in  either  real  or  personal  property,  and 
all  other  .property  not  capable  of  manual  delivery,  may  bo  attached  on  execution, 
in  like  manner  as  upon  writs  of  attachment."  A  similar  statute  existed  in 
Louisiana.  (Sec.  G47  of  Code  of  Practice. )  Hence  in  that  State  a  promissory  note 
may  bo  levied  upon  and  sold.  (Brown  u.  Anderson,  4  Mart.  N.  S.  41G  ;  Wilson 
v.  Munday,  5  Lou.  483 ;  Flouker  v.  Ballard,  2  La.  An.  338  ;  Stockton  v.  Stan- 
brough,  3  La.  An.  390.)  Choses  in  action  are  also  subject  to  levy  and  sale  in 
Iowa.  (Sec.  304G  of  Code.) 

2  Baum  v.  Grigsby,  21  Cal.  172  ;  Lewis  v.  Covillaud,  21  Cal.  178 ;  Williams  v. 
Young,  21  Cal.  227.  The  same  rule  applies  to  mechanics' liens.  (Lovett  v. 
Brown,  40  N.  H.  511.) 

8  Ross  v.  Heintzen,  36  Cal.  313. 

4  Davis  v.  Mitchell,  34  Cal.  87 ;  Adams  v.  Haokett,  7  Cal.  187.  In  this  last 
case,  and  in  Safford  r.  Maxwell,  23  La.  An.  345  ;  Hsnna  v.  Bry,  5  La.  An.  65G  ; 
and  Rightor  v.  Slidell,  9  La.  An.  G05,  it  was  determined  that  a  judgment  was 
subject  to  execution.  In  Iowa,  a  different  conclusion  was  announced,  without 
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contracts,  of  which  the  true  amount  and  value  cannot  be  as- 
certained. "When  personal  property  is  held  adversely  to  its 
owner,  his  interest  therein  is  a  mere  chose  in  action,  and  can- 
not be  reached  by  execution,1  unless  by  virtue  of  the  pro- 
visions of  some  statute.  But  there  are  many  choses  in  action, 
which,  from  their  intangible  character,  seem  to  be  incapable 
of  being  made  the  subjects  of  direct  levy  and  sale.  Of  this 
character  are  all  debts  and  credits  not  evidenced  by  writing, 
or  by  something  capable  of  being  seized  and  taken  into  pos- 
session, or  in  some  manner  made  to  bear  witness  to  a  change 

7  O 

in  their  ownership.  A  chose  in  action  evidenced  by  a  book 
account  is  also  of  this  character.  The  book  account  is  not  so 
intimately  connected  with  the  demands  charged  therein,  that 
the  seizure  of  the  book  is  equivalent  to  the  seizure  of  the 
demands.  There  is  no  means  by  which  these  demands  can 
be  transferred  by  a  direct  levy  and  sale.2  They  must  be 
reached  by  garnishment,  trustee  process,  or  proceedings  sup- 
plemental to  or  in  aid  of  execution.3 

§  113.    Crops,  -whether  growing  or  standing  in  the  field, 

ready  to  be  harvested,  are,  when  produced  by  annual  cultiva- 
tion, no  part  of  the  realty.  They  are,  therefore,  liable  to 
voluntary  transfer  as  chattels.4  It  is  equally  well  settled  that 

any  apparent  reason.  (Osborn  v.  Cloud,  23  Iowa,  104.)  But  the  legislature  made 
the  matter  too  clear  for  judicial  doubt,  by  enumerating  judgments  as  one  of  the 
choses  in  action,  liable  to  seizure  and  sale.  (See  Sec.  3046,  Codo  of  Iowa.) 

1  Commonwealth  v.  Abell,  G   J.  J.  Marsh.  47G  ;    Thomas  v.  Thomas,  2  A.  K. 
Marsh.  430  ;  Wier  v.  Davis,  4  Ala.  442  ;  Carlos  v.  Ansley,  8  Ala.  900 ;  Horton  v. 
Smith,  8  Ala.  73. 

2  Clark  v.  Warren,  7  Lans.  180  ;  Brower  v.  Smith,  17  Wis.  410. 

SBrisco  v.  Askey,  12  Ind.  6G6  ;  Chandler  v.  Keaton,  17  Ind.  215;  Chandler  v. 
Davis,  17  lud.  262  ;  Lake  Erie  R.  R.  Co.  v.  Eckley,  13  Ind.  67. 

4  Harris  v.  Frink,  49  N.  Y.  24;  Graff  v.  Fitch,  56  111.  373;  11  Am.  R.  85; 
Whipple  i'.  Eoot,  2  Johns.  418  ;  Craddock  v.  Riddlcsbarger,  2  Dana,  205  ;  Mat- 
took  v.  Fry,  15  Ind.  483  ;  Evans  v.  Roberts,  5  Barn.  &  C.  829  ;  Pourrier  v.  Ray- 
mond, 1  Han.  N.  B.  512  ;  Parker  v.  Staniland,  11  East,  362  ;  Austin  v.  Sawyer, 
9  Cow.  39  ;  Jones  v.  Flint,  10  Ad.  &  El.  753 ;  Poulter  v.  Killingbeck,  1  Eos.  & 
P.  398 ;  Austin  v.  Sawyer,  9  Cow.  39  ;  Mumford  v.  Whitney,  15  Weud.  387 ; 
Westbrook  v.  Eager,  1  Harr.  N.  J.  81 ;  Purner  v.  Piercy,  40  Md.  212.  It  is  im- 
material whether  the  growing  crop  be  such  as  can  be  severed,  like  corn,  or  wheat, 
or  such  as  must  be  dug  .out  of  the  ground,  as  turnips,  or  potatoes.  (Dunne  v. 
Ferguson,  Hayes  (Irish)  R.  542 ;  Sainsbury  v.  Matthews,  4  Mees.  &  W.  343  ; 
IVarick  r.  Bruce,  2  Maule  &  S.  205.1  Some  of  the  English  decisions,  however. 
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they  may  be  seized  and  sold  under  execution.1  "Various 
growing  vegetables,  termed,  in  law,  emblements,  and,  properly 
speaking,  the  profits  of  sown  land,  but  extended,  in  law,  not 
only  to  growing  crops  of  corn,  but  to  roots  planted,  and  other 
unnual  artificial  profit,  are  deemed  personal  property,  and  pass 
as  such  to  the  executor  or  administrator  of  the  occupier,  if  he 
die  before  he  has  actually  cut,  reaped,  or  gathered  the  same. 
All  vegetable  productions  are  so  classed,  when  they  are  raised 
annually  by  labor  and  manure,  which  are  considerations  of  a 
personal  nature.  At  common  law,  .fruclus  induslriales,  as 
growing  corn  and  other  annual  produce,  which  would  go  to 
the  executor  upon  death,  may  be  taken  in  execution. "  "  We 
have  no  doubt  that  corn,  or  any  other  product  of  the  soil 
raised  annually  by  labor  and  cultivation,  is  personal  estate. 
It  is,  therefore,  liable  to  be  seized  on  execution,  and  may  be 
sold  as  other  personal  estate."3  A  growing  crop,  raised  an- 
nually by  labor  and  cultivation,  is,  as  respects  au  execution 
against  the  owner,  a  mere  chattel,  and  subject  as  such  to  be 
taken  and  sold.  A  purchaser,  on  such  sale,  acquires  the  rights 
and  interests  of  the  defendant  in  execution  to  the  crop,  with 
the  right  of  ingress,  egress,  and  regress,  for  the  purpose  of 
gathering  and  carrying  it  away."4  When  a  product  of  the 
soil  is  claimed  not  to  be  subject  to  seizure  and  sale  under  a 
fieri  facias,  the  claim  must  be  determined  by  ascertaining 
whether  such  product  is  real  or  personal  estate  ;  and  this  last 

deny  that  crops  are  personal  property,  and  affirm  that  they  cannot  bo  transferred 
except  as  real  estate.  (Emmerson  v.  Heelis,  2  Taunt.  38  ;  Earl  of  Falmouth  u. 
Thomas,  1  Cr.  &  Mees.  89  ;  3  Tyrwh.  9G3.) 

1  Northern   v.    The  State,  1   Ind.    113 ;    Hartwell  v.  Bissell,  17  Johns.  128 ; 
Coombs  v.  Jordan,  3  Bland.   312 ;  Cassilly  v.  Rhodes,  12  Ohio,  83 ;  Parhara  v. 
Thompson,  2  J.  J.  Marsh.   159  ;  Peacock  v.  Purvis,  2  Bro.  &  B.  3G2  ;  Bloom  v. 
Welsh,  3  Dutch.  178. 

2  Smith  v.  Tritt,  1  Dev.  &  But.  241  ;  Poole's  Case,  1  Salk.  368  ;  Scorell  u.  Box- 
all,  1  Youngo  &  J.  398;  Shannon  v.  Jones,  12  Ired.  206. 

3  Penhallow  v.  Dwight,  7  Mass.  35. 

4  Shepard  v.  Philbrick,  2  Denio,  175 ;  Stewart  v.  Doughty,  9  Johns.  108.     At 
an  early  day,  in  Alabama,  an  execution  could  not  be  levied  on  a  growing  or  un- 
gathered  crop.     ( Adams  v.  Tanner,  5  Ala.  740;  Evans  v,  Laraar,  21  Ala.  333.) 
At  a  later  period,  the  common-law  rule  prevailed  (McKeuzio  u.  Lampley,  31  Ala. 
626)  ;    at   present,  growing  and   ungathered  crops  are  exempt  from  execution 
'Rev.  Code  Ala.  Sec.  2879) .    Statutes  have  also  been  enacted  in  Kentucky,  Michi- 
gan, and  Tennessee,  providing  when  crops  may  be  taken  in  execution. 
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question  is,  in  turn,  to  be  settled  by  inquiring  whether  the 
product  is  chiefly  the  result  of  roots  permanently  attached  to 
the  soil,  or  of  the  labor  and  skill  of  the  defendant  in  sowing 

7  O 

and  cultivating  the  soil.  The  decisions  holding  certain  crops 
to  be  personal  estate,  and  therefore  subject  to  execution,  have 
generally  embraced  nothing  beyond  those  crops  which,  being 
sown  or  planted,  are  capable  of  reaching  perfection  within 
one  year.  But  we  think  a  crop  which  could  not  reach 
perfection  in  less  than  two  or  three  years  would  also  be 
personal  property,  if  its  growth  can  be  regarded  as  chiefly 
attributable  to  the  skill  and  labor  of  the  owner.  "We  think, 
too,  that  the  purpose  for  which  the  product  is  cultivated 
may  be  taken  into  consideration  in  determining  its  charac- 
ter as  real  or  personal  estate.  Thus,  f  rait  trees,  planted  in  an 
orchard  to  permanently  enhance  the  value  of  the  real  estate, 
ought  to  be  regarded  in  a  very  different  light  from  trees 
growing  in  a  nursery  for  the  purposes  of  sale,  and  which  the 
owner  treats  as  merchandise,  to  be  sold  to  whomsoever  may 
apply.1  But  the  general  rule  undoubtedly  is,  that  "  growing 
trees,  fruit,  or  grass,  the  natural  produce  of  the  earth,  and 
not  annual  productions  raised  by  the  manurance  and  industry 
of  man,  are  parcel  of  the  laud  itself,  and  not  chattels."2 
"  Annual  productions  or  fruits  of  the  earth,  as  clover,  timo- 
thy, spontaneous  grapes,  apples,  pears,  peaches,  cherries,  etc., 
ara  considered  as  incidents  to  the  land  in  which  they  are 
nourished,  and  are,  therefore,  not  personal."3  Fruit  on  trees 
cannot  be  levied  upon.4  Of  course,  the  rule  is  otherwise 
where  fruit,  grass,  or  any  other  natural  product  of  the  earth, 
has  been  severed  therefrom,  and  thereby  converted  into  per- 
sonalty. The  fact  that  a  crop  is  produced  by  perennial  roots 
is  by  no  means  conclusive  that  it  is  to  be  ranked  as  real 
estate.  The  true  test  is,  whether  the  crop  is  produced  chiefly 

1  Miller  v.  Baker,  1  Met.  27 ;  Whitraarsh  v.  Walker,  1  Met.  313. 

2  Green  v.  Armstrong,  1  Den.  556  ;  Teal  v.  Auty,  2  Brod.  &  B.  99  ;  Slocnm  v. 
Seymour,  36  N.  J.  L.  138 ;  Crosby  u.  Wadsworth,  6  East,  G02  •  Rodwell  v.  Phil' 
lips,  9  Mees.  &  W.  501  ;  Putney  v.  Day,  6  N.  H.  430  ;  Olmstead  v.  Niles,  7  N. 
H.  522  ;  Bank  of  Lansingburg  v.  Crary,  1  Barb.  542  ;  Adams  u.  Smith,  Breese, 
221. 

3  Craddock  v.  Riddlesbarger,  2  Dana,  20(J. 

4  Roe  i-.  Gtmmell,  1  IIous.  DH.  0. 
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by  the  manurance  and  industry  of  the  owner.  Thus,  hop 
roots  are  perennial,  and,  unlike  potatoes,  are  regarded  as  real 
estate  ;  but  the  crop  grown  from  such  roots,  being  almost 
entirely  dependent  for  its  value  on  manurance  and  industry, 
is  personal  estate.1  Hops  growing  and  maturing  on  the  vines 
may  therefore  be  levied  upon  and  sold  under  execution.2  It 
seems  to  be  well  settled  that  some  kinds  of  property,  which 
under  ordinary  circumstances  would  be  regarded  as  real 
estate,  may,  under  peculiar  circumstances,  acquire  or  retain 
the  character  of  personal  estate.  Thus,  a  building  or  fence 
placed  on  lands  by  a  tenant  may,  by  agreement  between  him 
and  his  landlord,  retain  its  character  of  personalty.3  So,  the 
owner  of  land  might,  by  a  transfer  in  writing,  sell  the  trees 
thereon,  and  thus  separate  them  from  the  realty.  Or,  grass 
or  trees  may  belong  to  a  tenant  according  to  the  terms  of  his 
lease.  In  such  case,  they  are  personal  property,  and  liable  to 
be  seized  and  sold  under  an  execution  against  the  tenant.4 
It  seems  to  be  conceded  that  where  lauds  are  leased  to  a  pro- 
fessional gardener  or  nursery-man,  for  the  purpose  of  carrying 
on  his  trade,  the  shrubs,  trees,  and  flowers  which  he  may 
plant  and  have  growing  on  such  lands  are  regarded  as  trade 
fixtures.  They  are,  therefore,  during  the  continuance  of  hia 
term,  to  be  treated  as  personal  property.5 

§  114.    Fixtures. — It  was  formerly  thought  that  fixtures  • 
were  not  liable  to  be  taken  in  execution.     But  it  is  now  well 

1  Latham  v.  Atwood,  Cro.  Car.  515  ;  Anonymous  Case,  Freeman's  Ch.  210  ; 
Fisher  v.  Forbes,  referred  to,  9  Vincr,  373,  pi.  82.     See,  also,  Evans  r.  Roberts, 
5  Barn.  &  C.  829 ;  Graves  v.  Weld,  5  B.  &  Ad.  105. 

2  Frank  v.  Harrington,  36  Barb.  415. 

3  Sheldon  v.  Edwards,  35  N.  Y.  279 ;  Ford  v.  Cobb,  20  N.  T.  344  ;  Smith  v. 
Benson,  1  Hill,  17G. 

4  Smith  v.  Jenks,  1  Denio,  580,  affirmed  as  Jenks  v.  Smith,  1  N.  Y.  90 ;  "\Vin- 
termute  v.  Light,  46  Barb.  278.     One  who,  under  a  timber  lease,  has  the  right 
to  cut  and  remove  timber,  has  a  mere  chattel  interest,  which  is  subject  to  sale 
as  personalty.     (Caldwell  v.  Fifield,  4  Zabr.  161.) 

6  Penton  v.  Kobart,  2  East,  91 ;  Wyndham  v.  Way,  4  Taunt.  31G  ;  Maples  r. 
Millon,  31  Conn.  598  ;  Miller  v.  Baker,  1  Met.  27.  For  essay  on  Growing  Crops, 
see  7  Ch.  L.  N.  391. 

6  Wo  use  the  term  fixture  according  to  the  definition  given  in  Amos  &  Ferard 
on  Fixtures,  "  as  denoting  those  personal  chattels  which  have  been  annexed  to 
the  land,  and  which  may  bo  afterward  severed  and  removed  by  the  party  who 
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settled' that  they  are  subject  to  be  made  to  contribute  to  the 
payment  of  the  debts  of  their  owner.1  The  chief  difficulty 
is  in  deciding  what  is  a  fixture.  The  tests  for  making  a  cor- 
rect decision  cannot  be  fully  stated  otherwise  than  by  writing 
a  treatise  on  the  subject  of  fixtures.  It  may  be,  however, 
remarked  here,  that  the  intent  of  the  parties,  or  more  prop- 
erly speaking,  the  agreement  between  the  owner  of  the  soil 
and  the  person  who  has  attached  the  thing  thereto,  is  of  vital 
importance  in  determining  whether  such  thing  has  become  a 
part  of  the  real  estate.  For  it  seems  to  be  well  settled  that 
a  house,  or  other  structure,  which  is  not  of  such  a  character 
that  it  must  necessarily  be  real  estate,  but  which  under  ordi- 
nary circumstances  would  be  so  deemed,  may,  by  agreement 
between  the  owner  of  the  freehold  and  the  builder  of  the 
house  or  structure,  retain  the  character  of  a  chattel,  and  be 
subject  to  removal  and  sale  as  such.2  It  may  also  be  mentioned 
that  the  relation  to  the  ownership  of  the  soil  of  the  person 
attaching  the  thing  claimed  to  be  a  fixture,  is  a  very  material 
fact  in  determining  whether  such  thing  can  be  seized  and 
sold  under  a  fieri  facias  against  him.  If,  at  the  time  of  such 
attaching,  he  was  the  owner  of  the  freehold,  it  must  be  a  very 
clear  case,  indeed,  that  will  warrant  a  levy  on  the  property 
so  attached.  For  many  things  which,  if  placed  on  the  soil 
by  a  stranger  to  the  title,  would  be  clearly  regarded  as  per- 
sonal property,  will,  if  placed  there  in  the  same  manner  by 
the  owner,  be  regarded  as  a  part  of  the  freehold.3  Bu£  some 

has  annexed  them,  or  his  personal  representative,  against  the  will  of  the  owner 
of  the  freehold."  See  Hallen  v.  Runder,  1  C.  M.  &  R.  27G ;  3  Tyr.  959. 

1  Amos  &  Ferard  on  Fixtures,  321  ;  Brown  on  Fixtures,  Sec.  193  ;  Poole's  Case, 
1  Salk.  368  ;  Pitt  y.  Shew,  4  B.  &  Aid.  207 ;  Lemar  v.  Miles,  4  Watts,  330  ;  Doty 
v.  Gorham,  5  Pick.  487 ;  Ombony  v.  Jones,  19  N.  Y.  234. 

2  Curtis  v.  Riddle,  7  Allen,  187 ;  Wells  v.  Bannister,  5  Mass.  514  ;  Fairburn  v. 
Eastwood,  G  M.  &  W.  G79  ;  Aldrich  v.  Parsons,  G  N.  H.  555  ;  Osgood  v.  How- 
ard, G  Greenl.  452;  Curtis  v.  Hoyt,  19  Conn.  166  ;  Russell  v.  Richards,  1  Fairf. 
429 ;  Dame  v.  Dame,  38  N.  H.  429  ;  Wall  u.  Hinds,  4  Gray,  273 ;  Hunt  v.  Bay- 
State  Iron  Co.  97  Mass.  283  ;  Crippen  v.  Morrison,  13  Mich.   37  ;  Ford  v.  Cobb, 
20  N.  Y.  344  ;  Haven  v.  Emory,  33  N.  H.  G6 ;    Merritt  v.  Judd,  14   Cal.  70 ; 
Teaff  v.  Hewitt,  1  Ohio  St.  534. 

3  Amos  &  Ferard  on  Fixtures,  323  ;  Winn  v.  Ingleby,  5  B.  &  Aid.  G25  ;  1  D. 
&  R.  247  ;  Place  v.  Fagg,  4  M.  &  R.  277 ;  Stewart  v.  Lambe,  1  B.  &  B.  506  ;  4 
Moore,  281 ;  Snedeker  v.  Warring,  12  N.  T.  170 ;  Minsall  v.  Lloyd,  2  Mees.  & 
W.  450  ;  M.  &  H.  125 ;  1  Jur.  336  ;  Mackintosh  v.  Trotter,  3  Mees.  &  W.  184 ; 
Poorhinv.  Freeman,  2  Watts  &.  S.   11G;  Brown  on   Fixtures,  S,  c.    172-177  A; 
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things  which  were  fastened  to  the  realty  have  been  held  to 
be  subject  to  execution  as  personalty  on  a  writ  against  tho 
owner  of  the  freehold.  This  is  particularly  the  case  with 
machinery  used  for  manufacturing,  when  it  can  be  discon- 
nected without  any  material  injury,  and  when  it  was  attached 
only  for  the  purpose  of  keeping  it  firm  and  steady,  and  en- 
abling its  use  to  be  more  beneficial.1  But  even  in  such  a  case 
it  seems  that  the  intent  of  the  owner  in  attaching  the  machinery 
must  be  considered  ;  and  if  it  appears  that  he  attached  the 
property  to  the  realty  with  a  view  that  it  should  remain  there 
permanently,  it  must  be  treated  as  real  estate.2  This  intention 
is  to  be  "  inferred  from  the  nature  of  the  article  affixed,  the 
relation  and  situation  of  the  party  making  the  annexation,  the 
structure  and  mode  of  annexation,  and  the  purpose  or  use  for 
which  the  annexation  has  been  made."  3  Even  with  the  tests 

Corless  v.  Van  Sagen,  29  Me.  115  ;  Winslow  v.  Merchants'  Insurance  Co.  4  Met. 
30G ;  Trull  v.  Fuller,  28  Me.  545 ;  Morgan  v,  Arthurs,  3  Watts,  140 ;  Oves  v. 
Oglesby,  7  Watts,  10G  ,  Union  Bank  v.  Emerson,  15  Mass.  159  ;  Bishop  v.  Bishop, 
11  N.  Y.  123. 

1  Tobias  v.  Francis,  3  Vt.  425  ;  Sturgis  v.  Warren,  11  Vt.  435  ;  Swift  v.  Thomp- 
son, 9  Conn.  G3 ;  Bartlett  t>.  "Wood,  32  Vt.  372 ;  Fullam  v.  Stearns,  30  Vt.  443  ; 
Hill  r.  Wcntworth,  28  Vt.  428  ;  Gale  v.  Ward,  14  Mass.  352  ;  Cresson  v.  Stout, 
17  Johns.  11G;  Farrar  v.  Chauffette,  5  Den.  527  ;  Vanderpool  v.  Allen,  10  Barb. 
157;  Murdockr.  Gifford,  18  N.  Y.  28;  Freeland  v.  South  worth,  24  Wend.  191. 
See  Hutchinson  v.  Kay,  23  Beav.  413  ;  Haley  v.  Hammersly,  3  De  G.  F.  &  J.  587  ; 
7  Jur.  N.  S.  7G5  ;  30  L.  J.  Ch.  771 ;  9  W.  R.  5G2  ;  4L.  T.  (N.  S.)  269.     See  note 
to  Pierce  v.  George,  11  Am.  Rep.  314. 

2  Potter  v.  Cromwell,  40  N.  Y.  287  ;  McKim  v.  Mason,  3  Md.  Ch.  186  ;  Pierce 
v.  George,  11  Am.  Rep.  310  ;  S.  C.  108  Mass.  78  ;  Voorhees  v.  McGinnis,  48  N.  Y. 
478 ;  Richardson  v.  Copeland,  G  Gray,  53G ;  Teaff  v.  Hewitt,  1  Ohio  St.  530 ; 
Stockwell  v.  Campbell,  12  Am.  Rep.  393  ;  S.  C.  39  Conn.  3G2  ;  Alvord  C.  M.  Co. 
v.  Gleason,  3G  Conn.  8G  ;  Capen  v.  Peckham,  35  Conn.  88. 

3  Tcaff  v.  Hewett,  1  Ohio  St.  530.     The  rolling  stock  of  a  railroad   must,  in 
Illinois,  be  sold  as  real  estate.     (Palmer  v.  Forbes,  23111.  301  ;  Hunt  v.  Bullock, 
23  111.  320  ;  Titus  v.  Mabee,  25  111.  257.)     In  New  York  and  Ohio,  it  may  be  sold 
as  personal  property.     (Bcardslee  v.  Ontario  Bank,  31  Barb.  G19 ;  Stevens  v.  B. 
£  N.  R.  R.  Co.  Id.  590  ;  Bemeiit  v.  P.  &.  M.  R.  R.  Co.  47  Barb.  104 ;  Randall  v. 
El  well,  11  Am.  Rey.  47  ;  S.  C.  52  N.  Y.  522 ;  Hoyle  v.  P.  &  M.  Co.  54  N.  Y. 
314;  Cocu.  R.  R.  Co.  10  Ohio  St.  372.)    In  New  Hampshire,  it  maybe  sold  as  per- 
sonal ty  when  not  in  use.     (Boston  C.&M.  R.  R.  r.  Gilmore,  37  N.  H.  410.)     In 
several  cuses,  tho  rolling  stock  of  railroads  has  been  regarded  as  fixtures,  so  aa 
(o  pass  to  a  mortgagee  of  the  realty.     (Pcnnock  v.  Coe,  23  How.  U.  S.  117; 
Strickland   v.  Parker,   54    Me.    263  ;    Minnesota  Co.    v.    St.  Paul   Co.  2  Wall. 
644;  Phillips  r.  Winslow,  18  B.  Monr.  431.)     Where  a  railroad  company  con- 
structed a  bridge,  being  a  part  of  its  road,  and  built  with  stone  piers  and  abut- 
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here  prescribed,  it  must  be  very  difficult  for  an  officer  or  cred- 
itor to  determine  what  may  be  seized  as  personal  estate.  In 
fact,  the  judges,  with  all  their  opportunity  for  mature  delib- 
eration, and  all  their  skill  in  precision  and  exactness  of  ex- 
pression, have  not  yet  been  able  to  make  the  law  of  fixtures 
harmonious  or  well  understood.  It  would,  therefore,  be  mar- 
velous if  the  ministerial  officers  of  the  Court,  acting  ju  the 

'  O 

haste  of  pressing  emergencies,  did  not  often  err  in  attempting 
to  conform  to  this  law.  Even  the  term  ' '  fixtures ' '  is  popularly 
employed  with  diverse  significations — sometimes  to  designate 
u  chattel  so  attached  to  the  realty  that  it  cannot  be  removed, 
and  sometimes  to  designate  a  chattel  so  attached  that  it  can  be 
removed.  But  in  the  vast  majority  of  cases  in  which  the  law 
of  fixtures  is  involved,  the  alleged  fixture  has  been  affixed  by 
the  lessee.  To  determine  whether  a  chattel  affixed  by  the 
lessee  can  be  seized  on  execution,  we  have  only  to  ascertain 
whether  the  lessee  can  lawfully  remove  it.  For  whatever  rights 
and  interests  the  lessee  may  have  are  subject  to  execution 
against  him.  The  law  of  fixtures  has  been  gradually  modified 
in  favor  of  lessees,  in  order  that  trade  and  manufactures  miffht 

'  O 

be  encouraged.  "  Things  set  up  by  a  lessee  during  his  ten- 
ancy for  the  purposes  of  his  trade  "  remain  personal  property.1 
Tenants  occupying  property  for  the  purposes  of  agriculture 
were  less  favored  than  occupants  for  the  purposes  of  trade.2 
The  tendency  of  the  more  recent  decisions  is  in  favor  of  put- 
ting agricultural  and  other  tenants  upon  an  equality,  in  this 
respect,  with  tenants  for  the  purposes  of  trade  ;  and  of  de- 
termining the  character  of  alleged  fixtures  by  considering 
their  nature,  and  the  nature  and  intent  of  their  annexation,3 
and  the  injury  which  would  be  done  to  the  freehold  by  their 
removal,  rather  than  by  considering  the  business  in  aid  of 

tnentg,  and  subsequently  abandoned  the  road,  it  was  held  that  the  piers  and  abut- 
taents  did  not  pass  to  the  owner  of  the  land.  (Wagner  v.  G.  &  T.  R.  R.  Co.  10 
Am.  Rep.  770 ;  S.  C.  22  Ohio  St.  563 ,  Corwinu.  Cowan,  12  Ohio  St.  629  ;  North- 
ern C.  R.  W.  Co.  v.  Canton  Co.  30  Md.  347.) 

1  Hill  on  Fixtures,  Sec.  17  ;  Pillow  v.  Love,  5  Hayw.  109 ;  Lamar  v.  Miles, 

4  Watts,  330 ;  Raymond  v.  White,  7  Cow.  319 ;  Heermance  v.  Vernoy,  C  Johns. 

5  ;  Reynolds  v.  Shuler,  5  Cow.  323. 

2  Elwes  v.  Mawe,  3  East,  38. 

3  Meigs'  Appeal,  1  Am.  R.  372  ;  62  Penn.  St.  28. 
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\vliich  they  have  been  annexed.1  Domestic  and  ornamental 
fixtures  being  such  as  are  erected  or  affixed  by  the  tenant  for 
his  convenience  or  that  of  his  family,  or  for  the  purpose  of 
gratifying  a  taste  for  the  beautiful,  retain  their  character  as 
personal  property,  unless  their  removal  would  occasion  some 
material  injury  to  the  freehold.  Among  the  domestic  and 
ornamental  fixtures  which  so  retain  their  character  as  per- 
sonalty are  "  all  fixtures  put  up  as  furniture,  such  as  hang- 
ings, tapestry,  beds  fastened  to  the  ceiling,  blinds,  chimney 
glasses,  chimney  pieces,  clock  cases,  coffee  mills,  looking- 
glasses,  pier  glasses,  pictures,  shelves,  cabinets,  chimney 
backs,  cupboards,  desks  and  drawers,  frames,  gas  pipes, 
grates,  iron  chests  and  iron  ovens,  iron  safes,  jacks,  lamps, 
pumps,  ranges,  sinks,  turret  clocks,  wainscots  fixed  by  screws, 
window  sashes  not  being  bedded  into  frames  but  merely 
fastened  by  laths  and  nailed  across  frames,  and  curtains."3 
It  must  be  remembered  that  the  tenant's  right  to  his  fixtures 
may  be  forfeited  by  his  failure  to  remove  them  while  he  is 
entitled  to  do  so.  When  he  ceases  to  be  a  tenant,  he  ceases, 
in  the  absence  of  any  agreement  preserving  his  rights,  to 
have  any  interest  in  the  fixtures,  except  when  his  lease  was, 
without  his  fault,  terminated  by  the  happening  of  some  un- 
certain contingency.  Ordinarily,  he  must  remove  the  fixtures 
during  his  term.  The  period  within  which  he  may  make  the 

1  Dubois  v.  Kelly,  10  Barb.  496  ;  Van  Ness  v.  Packard,  2  Pet.  137  ;  Harkness 
v.  Sears,  26  Ala.  493  ;  Whitney  v.  Brastow,  4  Pick.  310 ;  Holmes  v.  Tremper,  20 
Johns.  29  ;  Hex  v.  Otley,  1  B.  &  Ad.  1G1 ;  Wood  v.  Howett,  8  Q.  B.  913;  10  Jur. 
390 ;  15  L.  J.  Q.  B.  247  ;  Manfc  v.  Collins,  10  Jur.  390 ;  15  L.  J.  Q.  B.  248. 

2  Crocker  on  Sheriffs,  Sec.  461 ;    Amos  &  Ferard  on  Fixtures,   64-93  ;    Hill 
on  Fixtures,  Sees.  29-39  ;    2  Smith's  L.  C.  242.     See,  also,  as  to  domestic  and 
ornamental  fixtures  :  For  window  sashes,  Hex  o.  Hedges,  1  Leach.  C.  C.  201 ;  2 
East  P.  C.  590,  N.  ;   for    pumps,  McCrackcn  v.  Hall,  7  Ind.  30 ;    Grymes  v. 
Boweren,  4  M.  &  P.  1 13 ;  6  Bing.  437  ;    for  cornices,  Avery  v.  Cheslin,  5  N.  & 
M.  372  ;  3  A.  &  E.  75  ;  1  H.  &  W.  283  ;  for  chimney  pieces,  I/each  v.  Thomas, 
7  Car.  &  P.  328  ;  Bishop  v.  Elliott,  11  Exeh.  113  ;  24  L.  J.  Exch.  229 ;  for  show 
case  and  drawers,  Cross  v.  Marston,  17  Vt.  533  ;  gas  fixtures  and  setting  stools, 
Lawrence  v.  Kemp,  1  Duer,  363,  and  Vaughen  v.  Haldeman,  33  Penn.  St.  522  ; 
chimney  pieces,  wainscots,  and  beds  fastened  to  ceiling,  Ex  parte  Quiucy,  1  Atk. 
477  ;  hangings  and  looking-glasses,  Beck  v.  Rebow,  1  P.  Wins.  94  ;  stoves  and 
frratcs  fixed  into  the  chimney,  and  a  cupboard,  standing  on  the  ground  supported 
by  holdfasts,  King  v.  St.  Dustans,  4  Barn.  &  C.  686 ;  book-case  screwed  to  tho- 
trail,  Birch  v.  Dawson,  2  Ad.  &  El.  37. 
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removal  may  be  prematurely  terminated  by  the  forfeiture  of 
his  lease  ;  or  it  may  be  prolonged  by  the  extension  of  his 
lease,  or  by  stipulation  with  his  landlord.  But  where  no 
special  stipulations  to  the  contrary  have  been  made,  and  the 
term  is  for  a  certain  and  definite  period,  a  lessee  may  remove 
his  fixtures  while  he  is  still  entitled  to  regard  himself  as  a 
tenant,  and  he  cannot  remove  them  afterwards.1  By  his 
failure  to  exercise  his  privilege  of  removal  within  the  time 
prescribed  by  law,  his  fixtures  become  a  portion  of  tho  real 
property  of  the  landlord,  and,  of  course,  are  no  longer  subject 
to  execution  against  their  original  owner* 

OF  THE   ESTATES    AND    INTERESTS    IN    PERSONAL    PROPERTY     SUB- 
JECT  TO   EXECUTION. 

§  115.  The  real  and  not  the  apparent  interest  of  the 
debtor  may  be  taken. — In  treating  of  the  lien  of  judgments 
we  have,  in  another  work,  said  :  ""Whenever  a  lien  attaches 
to  any  parcel  of  property,  it  becomes  a  charge  on  the  precise 
interest  which  the  judgment-debtor  has,  and  no  other.  The 
apparent  interest  of  the  debtor  can  neither  extend  nor  re- 
strict the  operation  of  the  lien,  so  that  it  shall  encumber  any 
greater  or  less  interest  than  the  debtor  in  fact  possesses."2 
This  is  equally  true  of  the  lien  of  an  execution,  and  of  the 
interest  acquired  by  the  officer  by  reason  of  his  levy.  A 
transfer  may  be  actually  or  constructively  fraudulent,  and 
may  on  that  account  be  void  as  against  creditors,  while  it  is 
valid  against  the  transferrer  ;  or  it  may,  in  some  States,  be 
void  as  against  creditors  for  want  of  delivery.  In  these  cases, 

1  Weeton  v.  Woodcock,  7  Mees.  &  W.  14  ;  Dudley  v.  Warde,  Amb.  113  ;  Roffey 
v.  Henderson,  17  Q.  B.  573  ;  16  Jur.  84 ;  21  L.  J.  Q.  B.  49 ;  Davis  v.  Moss,  38 
Penn.  St.  246 ;  Leader  v.  Homewood,  5  C.  B.  N.  S.  546 ;  4  Jur.  N.  S.  1062  ;  27  L. 
J.  C.  P.  316 ;  Heap  v.  Barton,  12  C.  B.  274 ;  16  Jur.  891 ;  21  L.  J.  C.  P.  153; 
Storer  v.  Hunter,  3  Barn.  &  C.  368 ;  Lee  v.  Risdon,  7  Taunt.  188 ;  Overton  v. 
Williston,  31  Penn.  St.  155  ;  Lyde  v.  Kussell,  1  B.  &  Ad.  394  ;  White  v.  Arndt,  1 
Whart.  91 ;  State  v.  Elliott,  11  N.  H.  540  ;  Whipley  v.  Dewey,  8  Cal.  36  ;  Merrit 
v.  Judd,  14  Cal.  59 ;   Fitzherbert  u.  Shaw,  1  H.  Bla.  258  ;  King  v.  Wilcomb,  7 
Barb.  263  ;   Amos  &  Ferard  on  Fixtures,  94  and  following.     The  opinion  of 
Lord  Kenyon,  in  Penton  v.  Hobart,  2  East,  88,  that  the  lessee  could  lawfully 
femove  his  fixtures  ichile  he  remained  in  possession,  has,  as  will  be  Been  from 
examining  the  above  authorities,  ceased  to  bo  regarded  as  law. 

2  Freeman  on  Judgments,  Sees.  356,  357  ,  Walton  v.  Hargroves,  42  Miss.  18. 
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it  is  evident  that  an  execution  may  reach  and  transfer  a 
greater  interest  than  that  held  hy  the  defendant.  "With  these 
exceptions,  it  is  believed  that  no  interest  is  suhject  to  execu- 
tion beyond  what  the  defendant  actually  owns,  although  his 
apparent  may  be  much  greater  than  his  real  ownership.1 
Hence,  where  a  debtor  is  garnished,  he  must  be  released 
on  showing  that,  before  the  service  of  the  writ,  his  creditor 
had  assigned  the  debt,2  or  that,  by  agreement,  the  debt  was 
to  be  paid  to  the  creditor's  creditor.3  It  is  not  essential  that 
the  debtor  should  be  notified  of  the  assignment  prior  to  the 
levy.4  A  draft  takes  precedence  over  a  subsequent  attachment, 
though  not  presented  until  after  the  writ  is  levied.5  On  the 
other  hand,  it  is  equally  well  settled  that  the  real  interest  of  a 
defendant  is  subject  to  execution,  though  he  may  not  appear 
to  have  any  interest ;  or,  more  properly  speaking,  though  the 
evidence  of  his  title  may  be  concealed.  Hence,  in  order  to 
subject  real  estate  to  execution,  it  is  not  necessary  to  show 
that  the  defendant's  evidence  of  title  is  on  record.  It  is 
wholly  immaterial  whether  the  interest  of  the  defendant  ap- 
pears from  the  records  or  not.6 

§  116.  Equitable  interests. — By  the  common  law,  an 
equitable  interest  in  personal  property  could  not  be  seized 
and  sold  under  a  writ  of  fieri  facias.  Hence,  wherever  the 
common-law  rule  has  not  been  changed  by  statute,  the  sheriff 
is  not  authorized  to  seize  and  sell  any  chattels,  unless  the  de- 
fendant in  execution  has  the  legal,  as  well  as  the  equitable, 
title  thereto.7  "  It  was  a  principle  of  the  common  law,  steadily 

1  Whitworth  v.  Gaugain,  13  L.  J.  R.  N.  S.  Ch.  288  ;  3  Hare's  Ch.  41G. 

2  Adams  v.  Robinson,  1  Pick.  4G1  ;  Weed  v.  Jcwett,  2  Met.  G08;  Littlefield  v. 
Smith,  17  Mo.  327  ;  King  v.  Murphy,  1  Stew.  228.    See  Sec.  170. 

3  Lovely  v.  Caldwell,  4  Ala.  G84  ;  Black  v.  Paul,  10  Mo.  103. 

4  Pellman  v.  Hart,  1  Penn.  St.  263. 
fiNesmith  v.  Drum,  8  W.  &  S.  9. 

6  Vance  v.  McNairy,  3  Yerg.  171;  Beady   v.  Bragg,  1  Head,  511;  Shields  v. 
Mitchell,  10  Yerg.  1  ;  Lathrop  v.  Brown,  23  Iowa,  40  ;  Niantic  Bank  v.  Dennis, 
37  111.  381 ;  Ritcher  v.  Selin,  8  S.  &  R.  425. 

7  Boyco  v.  Smith,  1G  Mo.  317  ;    McLeary  v.  Snider,  1   West.  L.  H.  270 ;  Mc- 
Nairy v.  Eastland,  10  Ycrg.  310  ;   Lyster  v.  Dolland,  1   Ves.  Jr.  431  ;  3   Bro.  C. 
C.  478  ;  Wilson  v.  Carver,  4  Hayw.  90  ;  Badlam  r.  Tucker,  1  Pick.  399  ;  Benton 
u.  Pope,  5   Humph.  392  ;  Dargan  f.  Richardson,  Dudley  S.  C.  G2 ;  Martin   tt 
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maintained,  that  an  equitable  interest  in  chattels  could  not 
be  sold  under  execution.  A  sheriff  must  actually  seize  the 
property  on  a^/z.  fa.  before  he  can  sell."  *  "I  do  not  know 
of  any  case  in  which  a  Court  of  Equity  has  considered  an  ex- 
ecution at  law  as  binding  an  equitable  right.  The  idea  is 
altogether  inadmissible."2  When  an  assignment  is  made  to 

O  <— ' 

certain  persons,  for  the  purpose  of  enabling  them  to  sell  the 
property  assigned,  and  with  the  proceeds  to  pay  the  assignor's 
liabilities,  and  reserving  to  the  assignor  such  property  as  may 
remain  after  the  debts  have  all  been  paid,  he  has  no  interest 
subject  to  execution.3  In  Missouri,  it  has  been  held  that  one 
who  was  the  owner  of  an  equitable  interest  in  stocks,  and  who 
also  had  the  right  to  retain  possession  for  a  definite  period  of 
time,  had  an  interest  in  such  stocks  subject  to  execution.4 
In  some  of  the  States,  the  common-law  rule  has  been  abro- 
gated, and  has  been  substituted  by  statutory  provisions  sub- 
jecting equitable  as  well  as  legal  interests  to  execution  and 
forced  sale  at  law.5  The  common-law  rule  was  sustained  by 
the  theory  that  at  law  only  legal  interests  could  be  recognized 
and  enforced.  It  was  not  founded  on  any  tenderness  for 
equitable  titles,  but  rather  upon  a  desire  to  ignore  them  alto- 
gether. By  proceedings  in  equity,  equitable  interests  could 
always  be  made  to  contribute  to  the  satisfaction  of  a  judgment 
against  the  owner.8  If  such  interests  are  to  be  subjected  to 
forced  sale,  it  is  better  to  allow  them  to  be  taken  under  fieri 
facias  than  to  compel  the  creditor  to  resort  to  a  separate  suit : 
for  the  suit,  after  subjecting  both  parties  to  delay  and  expense, 

Jewell,  37  Md.  530  ;  Brown  v.  "Wood,  6  Rich.  Eq.  155 ;  Hose  v.  Bevan,  10  Md. 
4CG  ;  Wylio  v.  White,  10  Rich.  Eq.  294. 

lYeldell  v.  Barnes,  15  Mo.  443. 

2Hendricks  v.  Robinson,  2  Johns  Ch.  312. 

3  Sprinkle  v.  Martin,  GO  N.  C.  55  ;  McKeithan  v.  "Walker,  66  N.  C.  95 ;  Wilkes 
v.  Ferris,  5  Johns.  345 ;  Scott  v.  Scholay,  8  East,  4G7  ;  Biscoe  v.  Royston,  15  Ark. 
508  ;  Pope  v.  Boyd,  22  Ark.  535  ;  Brown  v.  Graves,  4  Hawks,  342  ;  Metcalf  u. 
Scholey,  2  Bos.  &  P.  461 ;  Williamson  v.  Clark,  2  Miles,  153. 

4  Foster  v.  Potter,  37  Mo.  525. 

5  Middletown  Sav.  B.  v.  Jarvis,  33  Conn.  372 ;    Eastland  v.  Jordan,  3   Bibb, 
186 ;  Samuel  v.  Salter,  3  Met.  Ky.  259. 

ePeudletou  u.  Perkins,  49  Mo.  5G5  ;  Edmonston  v.  Hyde,  1  Pai.  637  ;  Tarbell 
v.  Gr\ggs,  3  Pai.  207  ;  Hadden  v.  Spader,  20  Johns.  554  ;  Williams  u.  Hubbard, 
Wat  kins'  Ch.  28  ;  Bigelow  v.  Congregational  Society,  11  Vt.  283. 
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without  any  compensatory  advantages,  does  precisely  what 
might  long  before  have  been  done  under  a  fieri  facias. 

§  117.  Mortgagor's  interest. — The  equity  of  redemption, 
held  by  a  mortgagor  of  chattels,  is  clearly  an  equitable  inter- 
est, and,  according  to  the  rules  stated  in  the  preceding  sec- 
tion, would  not  be  subject  to  execution.  But,  in  many  of  the 
United  States,  the  Courts  have  proceeded  upon  the  theory 
that,  except  as  between  the  mortgagor  and  the  mortgagee, 
the  former,  while  by  the  terms  of  the  mortgage  he  is  entitled 
to  retain  possession  of  the  property  for  a  definite  time,  must 
be  treated  as  the  real  owner  of  the  property  mortgaged. 
They  have,  therefore,  held  that  the  mortgagor's  interest  in 
the  chattels,  while  he  has  the  right  to  retain  possession,  may 
be  sold  under  execution.1  "  A  mortgagor  of  chattels  has  an 
interest  in  the  mortgaged  property  until  it  has  been  barred 
or  foreclosed,  which  may  be  seized,  taken,  and  disposed  of  by 
his  creditors.  But  this  is  such  an  interest  that  it  must  be 
taken  and  treated  as  subservient  to  the  paramount  interest  of 
the  mortgagee.  The  latter  has  a  vested  right  to  require  that 
the  property  be  converted  into  a  satisfaction  of  his  demand, 
and,  subject  to  this  right,  the  creditor  of  the  mortgagor  may 
attach  or  seize  the  property.  He  cannot,  however,  deprive 
the  mortgagee  of  the  possession  of  his  security,  if  he  has 
such  possession,  nor  can  he  assume  control  and  dispose  of  the 
property  regardless  of  the  prior  right  of  the  mortgagee."2 
If  the  officer  levies  upon  the  entire  property  mortgaged,  in- 
stead of  upon  the  interest  of  the  mortgagor  therein,  and  as- 
eumes  to  control  and  dispose  of  the  property  absolutely,  the 

1  Hunter  v.  Hunter,"Walk.  R.  194 ;  McWhorter  v.  Huling,  3  Dana,  349  ;  Randall 
v.  Cook,  17  "Wend.  53 ;  Redman  v.  Hendricks,  1  Sandf.  32  ;  Waters  v.  Stewart, 
1  Cai.  Gas.  47 ;  Hobart  v.  Frisbie,  5  Conn.  592 ;  McGregor  r.  Hall,  3   Stew.  & 
P.  397 ;  Purnell  v.  Hogan,  5  Stew.  &  P.  192  ;  Ford  v.  Philpot,  5  Har.  &  J.  312  ; 
Fugate  v.  Clarkson,  2  B.  Monr.  41  ;  Merritt  v.  Nilcs,  25  III  283  ;  Collins  v.  Gib- 
eon,  5  Vt.  243  ;  Garro  v.  Thompson,  7  Watts,  41G ;  Schrader  v.  TVolfin,  21  Ind. 
238  ;  Wright  v.  Henderson,  12  Tex.  43  ;  Van  Ness  v.  Hyatt,  13  Pet.  294  ;  Bailey 
v.  Burton,  8  Wend.  339,  348  ;  Hall  v.  Sampson,  35  N.  Y.  274  ;  Anthonys.  Shaw, 
7  R.  I.  275  ;  Mercer  v.  Tinsley,  14  B.  Monr.  274  ;  Mattisou  v.  Baucus,  1  N.  Y. 
295 ;  Wootton  v.  Wheeler,  22  Tex.  338 ;  Saxton  v.  Williams,  15  Wis.  292  ;  O' 

t-.  Wilson,  21  Ala.  288. 

2  Cotton  v.  Marsh,  3  Wis.  241 ;  Cotton  u.  Watkins,  6  Wis.  629. 
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writ  in  Wisconsin  and  Alabama  furnishes  no  justification  for 
his  action.1  But,  in  other  States,  if  the  defendant  is  in  pos- 
session of  the  property,  and  entitled  to  remain  in  possession 
for  some  definite  period,  the  sheriff  may  lawfully  seize  and 
sell  the  property  without  taking  any  notice  of  the  mortgagee's 
interest.2  It  seems  to  us,  however,  that  the  general  rule 
that  an  officer  who,  having  notice  of  defendant's  special  in- 
terest, assumes  to  sell  a  greater  interest  in  chattels  than  be- 
longs to  defendant  in  execution,  is  liable  for  conversion,3 
ought  to  operate  in  favor  of  mortgagees.4  But  when  the 
mortgagor  has  no  right  to  retain  possession  of  the  property,  ex- 
cept by  the  permission  of  the  mortgagee,  he  certainly  haa 
little  claim  to  be  regarded  as  the  owner  thereof.  As  he  haa 
no  right  to  the  possession,  it  is  difficult  to  understand  how  his 
creditors  can  obtain  such  right  by  virtue  of  process  against 
him.  His  interest  in  such  case  is  a  mere  equity  ;  and  even 
the  American  Courts  do  not  regard  it  as  subject  to  execution, 
except  when  rendered  so  by  the  provisions  of  some  statute. 
Hence,  if  the  mortgagee  be  entitled  to  the  possession  of  the 
property,  the  officer  has  no  right  to  seize  it,  although  it  be 
found  in  the  possession  of  the  mortgagor,  such  possession  be- 
ing permissive  merely,  and  not  a  matter  of  right.5  If  the 
mortgage  stipulate  that  the  mortgagor  may  retain  possession, 
with  a  condition  that  if  any  of  the  property  be  levied  upon 
it  shall  be  lawful  for  the  mortgagee  to  take  immediate  pos- 
session, an  action  may  be  maintained  by  the  mortgagee 
against  an  officer  who  has  seized  and  carried  away  the  prop- 

1  Frisbee  v.  Langworthy,  11  Wis.  375  ;  McConeghy  v.  McCaw,  31  Ala.  451. 

2  Hall  v.  Carnley,  UN.  Y.  501  and  17  N.  Y.  202  ;  Goulet  v.  Asseler,  22  N.  Y. 
225  ;  Manning  v.  Monaghan,  28  N.  Y.  585 ;  Fairbanks  v.  Phelps,  22  Pick.  535. 

3  Dean  v.  Whittaker,  1  Car.  &  P.  347 ;  Wheeler  v.  McFarland,  10  Wend.  318. 

4  An  officer  who,  under  an  execution  against  a  cotenant,  assumes  to  sell  the 
entire  chattels,  is  guilty  of  a  con  version.     (Freeman  on  Cotenancy  and  Partition, 
Sees.  214,  310.) 

6  Spriggs  v.  Camp,  2  Speer,  181 ;  Yeldell  v.  Barnes,  15  Mo.  443  ;  King  v. 
Bailey,  8  Mo.  332 ;  Mattison  v.  Baucus,  1  N.  Y.  295 ;  Perkins  v.  Mayfield,  5 
Porter,  182  ;  Palmer  v.  Forbes,  23  Til.  301 ;  Eggleston  v.  Mundy,  4  Mich.  295  ; 
Farrell  v.  Hildreth,  38  Barb.  178  ;  Holbrook  v.  Baker,  5  Greenl.  265  ;  Campbell 
v.  Leonard,  11  Iowa,  489;  Paul  v.  Hayford,  22  Me.  234;  Marsh  v.  Lawrence,  4 
Cow.  467  ;  Galen  v.  Brown,  22  N.  Y.  37. 

F.  Ex.— 11. 
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erty  under  process  against  the  mortgagor.1  When  the  mort- 
gage is  made  to  secure  a  debt  already  due,2  or  when,  having 
been  made  to  secure  a  debt  to  become  due  in  a  specified  time, 
default  is  thereafter  made  in  the  payment,  the  mortgagor  has 
no  right  to  retain  possession,  and  no  interest  subject  to  execu- 
tion.3 It  must  be  admitted  that  the  American  law  determin- 
ing whether  an  execution  can  be  levied  upon  mortgaged 
chattels  is  unsettled,  and  that  different  persons  are  likely  to 
disagree  as  to  the  result  of  the  reported  cases.  Mr.  Ililliard 
Bays  :  "  The  weight  of  authority  would  seem  to  be  against  the 
right  of  taking  mortgaged  property  in  execution."4  Mr. 
Sumuer,  in  his  note  to  Lyster  v.  Dolland,  1  Ves.  Jr.  431, 
shows  that,  "  except  as  against  the  mortgagee,  the  mortgagor 
is  regarded  as  the  real  owner  of  the  property  mortgaged,  and 
in  the  United  States  the  rule  has  very  extensively  prevailed 
that  an  equity  of  redemption  was  vendible  as  real  property  on 
an  execution  at  law  "  ;  and  by  his  citations  shows  a  decided 
majority  of  the  cases  to  be  in  favor  of  the  practice  of  seizing 
equities  of  redemption  under fieri  facias.  But  while  there  are  a 
few  cases  in  which  an  equity  of  redemption  in  chattels  is  stated, 
without  qualification,  to  be  subject  to  execution,5  and  while 
cases  somewhat  more  numerous  than  those  just  alluded  to 
maintain  the  broad  proposition  that  an  equity  of  redemption 
in  chattels  is  never  subject  to  execution,6  we  think  the  result 
of  a  considerable  majority  of  the  American  decisions  is  this  : 
that  a  mere  equity  of  redemption  is  not  of  itself  subject  to 
execution  ;  but  when  such  equity  is  joined  with  the  right  to 

1  Welch  v.  Whittemore,  25  Me.  86. 

2  Baltes  v.  Hipp,  1  Abb.  Cfc.  App.  78  ;  3  Keyes,  210. 

3  Tannahill  v.  Tuttle,  3  Mich.  104 ;  Howland  v.  Willett,  3  Sandf.  G07  ;  Mercer 
o.  Tinsley,  14  B.  Monr.  272  ;  Farmers'  Bank  v.  Cowan,  2  Keyes,  217  ;  Bacon  v. 
Kimmell,  11  Mich.  201.     But  it  is  now  understood  that  the  statute  in  Michigan 
authorizes  the  levy  upon  goods  in  the  mortgagor's  possession  at  any  time  before 
the  mortgage  is  actually  foreclosed.     (Gary  v.  Hewitt,  26  Mich.  228.) 

*  2  Milliard  on  Morts.  2d  Ed.  428. 

6  Doughteu  v.  Gray,  2  Stock.  323. 

6  Badlam  v.  Tucker,  1  Pick.  399;  Rose  v.  Bevan,  10  Md.  4C6  ;  Haven  v.  Low, 
2  N.  H.  13;  Myers  u.  Amey,  21  Md.  302 ;  Lyon  u.  Coburn,  1  Cush.  278  ;  White- 
Bides  v.  Williams,  2  D.  &  B.  Eq.  153  ;  Lamb  v.  Johnson,  10  Cusb.  126  ;  Hawkins 
v.  May,  12  Ala.  G73  ;  Thornhill  v.  Gilmer,  4  S.  &  M.  163  ;  Harbison  v.  Hurrc-11. 
19  Ala.  753 ;  Comm.  Bank  r.  Waters,  10  S.  &  M.  559. 
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remain  for  a  definite  time  in  possession  of  the  property  mort- 
gaged, the  mortgagor  has  an  interest  which  may  be  seized 
and  sold  under  an  execution  at  law.1 

§  118.    Mortgagee's  interests. — In  many  of  the  States,  a 
mortgage  is  no  more  than  a  mere  lien,  havinsr,  before  fore- 

^j     ^j  '  ^j  * 

closure,  no  effect  on  the  title  except  to  make  it  stand  as  se- 
curity for  the  payment  of  the  mortgagor's  debt.  In  such  a 
case,  it  would  be  clear,  upon  principle,  and  in  the  absence  of 
all  authority,  that  the  mortgagee  had  no  estate  in  the  prop- 
erty mortgaged,  subject  to  execution,  though  a  levy  on  the 
note  or  other  indebtedness  secured  by  the  mortgage,  in  States 
where  choses  in  action  are  subject  to  execution,  would  operate 
to  transfer  the  indebtedness,  and,  as  an  incident  thereto, 
the  mortgage  lien.  But  under  the  common-law  system,  while 
the  mortgage,  technically  speaking,  vested  the  legal  title  in 
the  mortgagee,  yet,  for  all  practical  purposes,  he  was  regarded 
merely  as  a  hen-holder.  His  interest  was  not  liable  to  be 
taken  in  execution  during  the  continuance  of  the  mortgagor's 
equity  of  redemption ;  for  all  the  purposes  of  executions  it 
was  treated  merely  as  a  chose  in  action.2  But  when  the 
property  becomes  that  of  the  mortgagee  by  reason  of  its  for- 
feiture under  the  mortgage,  it  is  liable  to  execution  under  a 
writ  against  him.3 

§  119.   Leasehold  interests  in  real  or  personal  property. 

— A  term  of  years  in  real  estate  was  always,  by  the  common 
law,  regarded  as  a  chattel.  It  was  transferred  as  personal,  and 
not  as  real  estate.  In  this  respect  there  was  no  difference 
between  voluntary  and  involuntary  transfers.  Hence,  a  lease- 

1  The  right  to  levy  on  mortgaged  property,  and  the  methods  in  which  it  may 
be  exercised,  are  regulated  by  statutes  in  several  States.     (See  Carty  v.  Feuste- 
maker,  14  Ohio  St.  457;  Gary  v.  Hewett,  2G  Mich.  223  ;  Gilmoro  v.  Gale,  33  N. 
H.  410  ;  Hanson  v.  Herrick,  40  N.  H.  117  ;  Kimball  v.  Morrison,  100  Mass.  323 ; 
Nelson  v.  Ferris,  30  Mich.  497.) 

2  Chapman  v.  Hunt,  2  Beas.  Ch.  370  ;   Doughten  v.  Gray,  2  Stock.  Ch.  323  ; 
Jackson  u.  Willard,  4  Johns.  41 ;  Brown  v.  Bates,  55  Me.  520  ;  Eaton  v.  Whiting, 
3  Pick.  484  ;  Thornton  v.  Wood,  42  Me.  282  ;  Huntington  v.  Smith,  4  Conn.  235 ; 
Marsh  r.  Austin,  1  Allen,  235 ;  Glass  v.  Ellison,  9  N.  H.  GO  ;  Trapnall  v.  State 
Bank,  13  Ark.  53. 

8  Ferguson  v.  Lee,  9  Wend.  258. 
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hold  interest  in  lands,  for  whatever  term  of  years  it  may  con- 
tinue, must,  unless  some  statute  directs  otherwise,  be  levied 
upon  and  sold  as  personal  property. '  One  who  has  hired  per- 
sonal property  for  a  term  has  an  interest  therein,  subject  to 
seizure  and  sale  under  execution.  The  purchaser,  at  such 
sale  acquires  the  right  to  retain  and  use  the  property  to  the 
end  of  the  term.2  But  the  terms  of  the  hiring  may  be  such 
as  to  amount  to  a  mere  license  to  use,  and  may,  therefore, 
preclude  any  transfer  of  interest,  whether  voluntary  or  com- 
pulsory. Thus,  where  a  wagon  was  hired  with  the  provision 
that  it  should  be  used  only  "for  the  baker  business,"  and 
should  not  be  sold  nor  loaned,  it  was  held  that  the  le^al  effect 

'  O 

of  this  hiring  was  to  confer  on  the  beneficiary  a  mere  per- 
sonal license,  not  subject  to  execution.3  In  Minnesota,  cer- 
tain sheep  were  lent  to  "W  to  keep  for  three  years.  "W  was 
entitled  to  the  increase,  and  was  to  deliver  annually,  to  the 
owner  of  the  sheep,  a  certain  amount  of  wool.  At  the  end 
of  ihe  term,  "W"  was  to  return  the  same  number  of  sheep  as 
were  lent  to  him.  Within  less  than  a  year  after  the  com- 
mencement of  his  term,  the  sheep  were  seized  under  process 
against  "W,  whereupon  it  was  held  that  he  had  no  interest  in 
the  sheep  subject  to  execution.4  The  grounds  of  this  decision 
are  very  imperfectly  stated  in  the  opinion  of  the  Court.  Tak- 

1  Williams  v.  Downing,  18  Penn.  St.  60  ;  Barr  v.  Doe,  6  Blackf.  334  ;  Buhl  v. 
Kenyon,  11   Mich.  249 ;    Sparrow   v.  Earl  of  Bristol,  1   Marsh.  10 ;  Dalzell   v. 
Lynch,  4  Watts  &  S.  255  ;   Bigelow  v.  Finch,  17  Barb.  394 ;  Doe  v.  Smith,  1  M. 
&  R.  137  ;  Chapman  v.  Gray,  15  Mass.  439  ;  Shelton  v.  Codman,  3  Gush.  318 ; 
Thomas    v.   Blackmore,    5   Yerg.  113 ;    Glenn   v.  Peters,  Busb.  Law,  457.      A 
lease  for  ninety-nine   years  is  subject  to  execution  as  a  chattel  interest,  (Bisbee 
v.  Hall,  3  Ohio,  449)  though  it  contains  a  stipulation  that  it  shall  be  renewable 
forever  (Reynolds  v.  Commissioners,  5  Ohio,  204).     But  under  the  laws  of  Ohio, 
it  is  now  settled  that  permanent  leaseholds  are  to  be  considered  as  real  estate. 
(McLean  u.  Hockey,  3  McLean,  235  ;  Northern  Bank  of  Ky.  v.  Roosa,  13  Ohio, 
334;  Loring   t.  Melendy,  11   Ohio,  355.)     Li   Connecticut,  an  estate  for  999 
years,  though  not  a  freehold,  must  be  sold  as  real  estate.     (Munn  v.  Carrington, 
2  Root,  15.) 

2  Van  Antwerp  v.  Newman,  2  Cow.  543  ;  Gordon  v.  Harper,  7  T.  R.  11 ;  Ward 
v.  Macauley,  4  T.  R.  489  ;   Manning's  Case,  8  Co.  191 ;   Dean  v.  Whittaker,  1 
Car.  &  P.  347  ;  Houston  v.  Simpson,  1  Jones,  513 ;   Duffield  v.  Spottiswoode,  3 
Car.  &  P.  435  ;  Allen  v.  Russell,  19  Tex.  487. 

SReinmiller  v.  Skidmore,  7  Lans.  161. 
4  Williams  v.  McGrade,  13  Minn.  174. 
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ing  the  opinion,  together  with  the  syllabus  of  the  reporter,  we 
are  inclined  to  believe  that  the  Court  regarded  the  transaction 
as  a  personal  bailment,  induced  by  special  confidence  reposed 
in  "W,  and  conferring  upon  him  certain  rights  and  interests 
which,  for  their  continuance,  were  to  depend  upon  the  con- 
tinued exercise  of  his  skill  and  labor  in  managing  the  prop- 
erty. 

§  120.  Property  pawned  or  pledged. — A  pawn  or  pledge, 
unlike  a  mere  lien,  "gives an  actual,  though  qualified,  property 
in  the  thing  pawned,  to  the  creditor  "  ;  but,  unlike  a  mort- 
gage, it  does  not  divest  the  debtor  of  the  legal  title  to  his 
property.1  There  remains  in  the  debtor  a  legal  interest  such 
as  the  law  will  recognize.  The  only  obstacle  to  the  sale  of 
pledged  property  under  execution  against  the  pledger,  is  that 
the  pledgee,  being  entitled  to  the  possession,  the  officer  has 
no  right  to  seize  upon  the  property  in  violation  of  the  rights 
of  the  pledgee.  Hence,  at  common  law,  pledged  property 
could  not  be  taken  under  execution  against  the  pledger,  with- 
out first  divesting  the  pledgee's  right  of  possession  by  paying 
or  tendering  to  him  the  amount  of  his  debt.2  In  New  York, 
an  officer  may,  under  a  writ  against  the  pledger,  seize  and 
sell  the  goods  pledged.  After  the  sale,  the  goods  must  be 
returned  to  the  pledgee,  from  whom  the  purchaser  may  re- 
claim them  by  performance  of  the  acts  for  which  they  were 
pledged.3  Goods  pledged  may  also  be  sold  under  a  writ 
against  the  pledgee  ;  but  the  interest  of  the  pledgor  is  not 
affected  thereby.4 

1  Turner  on  Contract  of  Pawn,  29  ;  Castelyon  v,  Lansing,  2  Cai.   Gas.  200  ; 
Barrow  v.  Paxtow,  5  Johns.  258 ;  Brown  v,  Bement,   8  Johns.  97 ;  McLean  i>. 
Walker,  10  Johns.  471. 

2  Legg  v.  Evans,  6  Mees.  &  W.  3£;  9  L.  J.  R.  (N.  S.)  Exc.  102  ;  Rogers  v. 
Kennay,  15  L.  J.  (N.  S.)  Q.  B.  381 ;  Story  on  Bailments,  Sec.  353;  Viner's  Ab. 
Tit.  Pawn,  citing  Waller  v.  Hanger,  3  Bulst.  17  ;  Cogs  v.  Bernard,  Sir  John  Holt's 
R.  528;  Scott  v.  Scholly,  8  East,  467  ;  Badlam  v.  Tucker,  1  Pick.  389;  Mooro 
u.  Hitchcock,  4  Wend.  292  ;  Pomeroy  v.  Smith,  17  Pick.  85 ;  Stief  v.  Hart,  1  N . 
S".  28  ;  contra,  Mech.  B.  &  L.  A.  v.  Conover,  14  N.  J.  Eq.  219.     In  Pennsylvania, 
tho  officer  may  sell,  though  he  cannot  seize  pledged  goods.     (Srodcs  v.  Caven,  3 
Watts,  258  ;  Baugh  v.  Kirkpatrick,  54  Penn.  St.  84.) 

8  Bakewell  v.  Ellsworth,  G  Hi1.!,  484  ;  Stief  v.  Hart,  1  N.  Y.  20. 
4  Turner  on  the  Contract  of  Pawn,  189  ;  Saul  r.  Kruger,  9  How.  Pr.  569     "  It 
Beems  to  have   been  formerly  thought  that  goods  pledged  could  not  be  tak  a  iu 
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§  121.  Estates  of  bailees. — The  mere  fact  that  property 
is  in  the  possession  of  a  bailee  interposes  no  obstacle  to  its 
seizure  under  an  execution  against  its  owner.1  When  the 
contract  of  bailment  is  such  as  to  give  the  bailee  some  bene- 
ficial interest  in  the  property,  the  case  is  different.  An  offi- 
cer, acting  under  an  execution,  canuot,  by  his  levy,  obtain  nor 
transfer  any  greater  interest  in  the  property  than  was  pos- 
sessed by  the  defendant  at  the  time  of  the  levy.  Hence,  if 
a  bailee  has,  as  against  the  owner,  the  right  to  retain  posses- 
sion of  the  property  for  a  specified  time,  he  has  the  same 
right  as  against  an  officer  proceeding  under  a  writ  against  the 
owner.  The  officer  canuot,  in  such  a  case,  lawfully  seize  the 
property.2  lie  can  only  subject  it  to  execution  where  some 
statute  has  provided  him  with  the  means  of  reaching  prop- 
erty of  which  he  is  not  authorized  to  take  possession. 

§  122.  Estates  in  remainder. — The  difficulty  suggested 
in  the  preceding  section,  of  levying  an  execution  on  the  goods 
of  a  bailor,  while  the  bailee  has  the  right  to  continue  in  pos- 
session, is  also  to  be  met  in  all  cases  where  an  execution  is 
sought  to  be  levied  on  an  estate  in  remainder  in  chattels.  In 
such  a  case,  the  owner  of  the  estate  in  possession  need  not 
surrender  the  property  to  the  sheriff;  and  it  seems  to  be  con- 
ceded that,  on  common-law  principles,  the  officer  cannot  sell 
property  of  which  he  cannot  take  possession.  Hence,  it  has 
been  held  that  an  estate  in  remainder  cannot  be  sold  under 
execution  at  law.3  But,  in  North  Carolina,  a  sale  under  exe- 
cution of  an  estate  in  remainder  was  sustained,  the  owner  of 
the  estate  in  possession  having  produced  the  property,  and 
bad  it  present  at  the  sale.4  An  estate  in  remainder  in  chat- 
tels is  now  liable  to  attachment  under  tne  statutes  of  Ten- 
nessee.5 

execution  at  all  for  the  debt  of  the  pawnee."  (Turner,  p.  189,  citing  Couyn's 
Dig.  Mortgage  A ;  Moses  v.  Conham,  Ow.  124.)  For  law  of  California  in  refer- 
ence to  levy  on  pledged  property,  see  Tread  well  v.  Davis,  34  Cal.  G01. 

1  Thomas  v.  Thomas,  2  A.  K.  Marsh.  430 ;  Beale  v.  Digges,  6  Gratt.  582. 

2  Hartford  v.  Jackson,  11  N.  H.  145. 

8  Allen   v.  Scurry,  1   Yerg.  36;  note   to  Stringfellow  v.  Brounsoppe,  Dyer 
61t) ;  Sale  v.  Saunders,  24  Miss.  38  ;  Goode  v.  Longmire,  35  Ala.  C68. 
4  Knight  v.  Leak,  2  Dev.  &  B.  133. 
SLockwood  v.  Nye,  2  Swan,  515. 
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§  123.  Inchoate  interests. — There  may  be  certain  inchoate 
interests  in  property  which  do  not  become  settled  nor  perfect 
until  the  lapse  of  a  certain  time,  or  the  performance  of  certain 
conditions.  Thus,  the  owner  of  a  flock  of  sheep  may  give 
them  into  the  custody  of  some  other  person,  on  an  agreement 
by  which,  in  consideration  of  care  bestowed,  such  person 
becomes  entitled  to  all,  or  some  portion,  of  the  wool  to  be 
grown  on  such  sheep.  In  such  case,  it  has  been  held  that 
the  owner  continued  to  be  the  owner  of  the  sheep  and  of 
the  wool  until  shearing  time,  or  until  a  full  performance  of 
the  conditions  of  the  agreement ;  and  therefore,  that  the 
other  person  had  no  interest  in  the  wool,  prior  to  shearing 
time,  which  was  subject  to  execution.1  Similar  principles 
apply  to  the  owner  of  lands  and  a  cropper  thereon,  when  the 
former  is  to  have  one-half  of  the  crop  "in  the  half  bushel." 
In  this  and  similar  cases,  it  is  considered  that  the  title  belongs 
to  him  who  has  raised  the  crop,  "  until  it  is  threshed,  meas- 
ured, and  one  part  set  off  to  the  landlord";  until  this  division 
is  made,  the  landlord's  part  is  not  subject  to  execution.2  So, 
where  A  was  to  cut  down  trees  and  haul  the  logs  to  a  certain 
place  for  market,  and  B,  the  owner  of  the  laud,  was  to  sell 
the  logs,  and,  after  deducting  stumpage  and  advances  made 
for  supplies,  was  to  pay  A  the  balance,  it  was  held  that  A 
had  no  interest  in  the  logs  subject  to  execution.3 

§  124.  Conditional  sales. — In  Martin  v.  Mathiot,4  prop- 
erty was  delivered  into  possession  of  a  person  under  an  agree- 
ment that  the  title  was  not  to  pass  until  he  made  payment  of 
a  sum  stipulated  as  the  purchase  price.  This  transaction  was 
regarded,  by  the  Court,  as  fraudulent  as  against  the  creditors 

IHasbrouck  v.  Bouton,  60  Barb.  413;  S.  C.  41  How.  Pr.  208. 

Williams  v.  Smith,  7  Ind.  559 ;  Gordon  v.  Armstrong,  5  Ired.  409  ;  Deaver 
v.  Rice,  4  Dev.  &  Bat.  431. 

SPelton  v.  Temple,  1  Han.  (N.  B.)  275.  See  Provis  v.  Cheres,  9  R.  I.  53. 
But,  in  cases  like  those  referred  to  in  the  above  section,  it  may  be  that  the  de- 
fendant has  a  special  interest  subject  to  execution.  See  "Weaver  v.  Darby,  42  Barb. 
411,  where  D  was  to  cut,  hew,  and  raft  certain  timber  to  be  sold  by  B,  and  D 
was  to  have  ten  and  one-half  cents  per  cubic  foot  for  the  timber  sold, 

4 14  S.  &R.  214.  See  Haah  v.  Linderman,  G4  Penn.  St.  499  ;  3  Am.  Rep.  612 , 
Ketehnm  t.  Watson,  24  111.  592. 


§  124  PERSONAL    PROPERTY    SUBJECT    TO    EXECUTION.  168 

of  the  person  in  possession  ;  and  they  were  therefore  allowed 
to  seize  the  property  under  execution.  It  was  said  that,  by 
encouraging  such  transactions,  people  would  he  enabled  to 
obtain  a  fictitious  credit,  from  being  invested  with  the  ap- 
parent ownership  of  the  property  of  others  ;  and  that  cred- 
itors would  necessarily  be  defrauded.  In  a  subsequent  case  of 
a  conditional  sale,  in  the  same  State,  where  there  was  no  open, 
visible  change  of  possession,  it  was  held  that  as  nothing  had 
been  done  to  deceive  creditors,  they  could  not  seize  upon  the 
property  as  that  of  the  vendee.1  But,  with  the  exception  of 
the  case  first  referred  to,  conditional  sales  have  been  every- 
where upheld.  The  fact  that  possession  is  delivered  under 
the  contract  of  sale  does  not  enlarge  the  rights  of  the  vendee  ; 
nor  does  it  authorize  his  creditors  to  regard  the  sale  as  abso- 
lute. Until  the  purchase-money  is  paid,  or  the  other  condi- 
tions of  the  contract  are  performed,  the  title  remains  with 
the  vendor,  if  he  so  stipulated  in  his  contract.  The  vendee 
is  powerless  to  transfer  a  title  which  he  does  not  possess,, 
although  the  purchaser  from  him  is  ignorant  of  the  true  con- 
dition of  the  title.2  The  vendee  has  no  interest  subject  to 
execution.3  So  goods  may  be  delivered  to  an  agent  for  sale, 
under  an  agreement  that  those  not  sold  may  be  returned.  In 
such  case,  the,  agent  has  no  interest  in  the  unsold  goods  sub- 
ject to  execution.4  But  this  principle  in  regard  to  conditional 
sales  will  not  be  allowed  to  support  mere  devices,  resorted  to 
for  the  purpose  of  avoiding  creditors.  Hence,  where  liquors 
were  sold  to  a  bar-keeper,  to  be  by  him  retailed  in  the  course 

Lehigh  Co.  v.  Field,  8  Watts  &  S.  232. 

2Kohler  v.  Hayes,  41  Cal.  435;  Ash  v.  Putnam,  1  Hill,  302.  Contra,  Mowrey 
v.  Walsh,  8  Cow.  238.  See  alsoMcKinney  v.  Bradlee,  117  Mass.  321. 

8  Sage  v.  Sleutz,  23  Ohio  St.  1  ;  Gambling  u.  Read,  Meigs,  281  ;  Buckmaster  v. 
Smith,  22  Vt.  203  ;  Woodbury  v.  Long,  8  Tick.  543  ;  Bigelow  v.  Huutley,  8  Vt. 
151 ;  Herring  v.  Hoppock,  3  Duer,  20  ;  15  N.  Y.  409  ;  Cardinal  r.  Edwards,  5 
Nev.  36  ;  Hart  v.  Carpenter,  24  Conn.  427  ;  Strong  v.  Taylor,  2  Hill,  320  ; 
Rowan  v.  State  Bank,  45  Vt.  1GO  ;  Reeves  v.  Harris,  1  Bailey,  5G3 ;  Baylor  v. 
Smithers,  1  Litt.  105;  Hussey  v.  Thornton,  4  Mass.  405 ;  Marston  u.  Baldwin, 
17  Mass.  GOG  ;  Clark  v.  Wells,  12  Am.  Rep.  187  ;  45  Vt.  4  ;  Buckmaster  i'.  Smith, 
22  Vt.  203;  Barrow  v.  Coles,  3  Camp.  92  ;  Barrett  r.  Pritehard,  2  Pick.  512; 
Wilder  v.  Stafford,  30  Vt.  399  ;  Mowrey  v.  Walsh,  8  Cow.  238  ;  Reed  r.  Upton, 
10  Pick.  522  ;  McFarlaiid  r.  Farmer,  42  N.  H.  380  ;  Lueas  v.  Birdsey,  41  Conn. 
357.  For  law  now  in  force  in  Iowa,  see  Pittsburgh  L  &  C.  Works  r.  State 
Bank,  8  C.  L.  N.  41. 

*  Merrill  v.  Rinker,  Baldw.  528. 
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of  his  business,  with  an  agreement  that  the  portion  not  sold 
should  continue  the  property  of  the  wholesaler,  the  Court 
regarded  the  transaction  as  an  absolute  sale,  and  the  agree- 
ment as  colorable  only.1 

§  125.  Interests  of  cotenants  and  partners. — There  can 
be  no  doubt  that  an  undivided  interest  in  real  or  personal 
property,  unless  held  by  tenancy  by  entireties,  is  subject  to 
execution  the  same  as  a  like  estate  in  severally.  Some  diffi- 
culty may  be  experienced  in  determining  how  the  interest  is 
to  be  seized  and  sold.  In  the  case2  of  cotenauts,  it  is  clear 
that  the  officer's  levy  should,  except  in  the  case  of  severable 
chattels,  purport  to  be  upon  the  defendant's  moiety  only. 
The  officer  may,  however,  take,  exclusive  possession  of  the 
chattel,  retain  possession  until  the  sale,  and  deliver  it  to  the 
purchaser.3  It  is  universally  conceded  that,  except  where 
some  statutory  provision  to  the  contrary  has  been  enacted, 
the  interest  of  a  partner  is  liable  to  execution  for  his  indi- 
vidual debts.4  In  New  York,  the  interest  of  a  special  or  lim- 
ited partner  is  a  mere  chose  in  action,  and  is  not  subject  to 
execution.5  In  Georgia,  the  interest  of  a  copartner  may,  by 
statute,  be  reached  only  by  garnishment.6  In  Iowa,  the 

1  Ludden  v.  Hazen,  31  Barb.  650  ;  Bonesteel  v.  Flack,  41  Barb.  435  ;  27  How. 
Pr.  310. 

2  Newton  v.  Howe,  9  Am.  Rep.  616 ;  29  Wis.  531 ;  Freeman  on  Cotenancy  and 
Partition,  Sec.  252. 

3  Freeman  on  Cotenancy  and  Partition,  Sec.  214  ;  Waldman  v.  Broder,  10  Cal. 
378;   Treon  v.  Emerick,  6  Ohio,  391;    Thomas  v.   Turvey,  1  H.  &  G.  435; 
McElderry  v.  Flanagan,  1  H.  &  G.  308  ;  Walsh  v.  Adams,  3  Denio,  125  ;  Bernal 
u.  Hovious,  17  Cal.  541 ;  Whitney  v.  Ladd,  10  Vt.  165  ;  Kilby  v.  Haggin,  3  J. 
J.  Marsh.  215 ;    Durant  v.  Cabbage,  2  Hill,  S.  C.  311  ;  Caldwell  v.  Auger,  4 
Minn.  217  ;  Waddell  v.  Cook,  2  Hill,  48  ;  Reed  v.  Shepardson,  2  Vt.  120  ;  Phillipa 
v.  Cook,  24  Wend.  389 ;  Welch  v.  Clark,  12  Vt.  686  ;  Reed  v.  Howard,  2  Met. 
40;  Islay  v.  Stewart,  4  Dev.  &  Bat.  160  ;  Hayden  v.  Binney,  7  Gray,  416. 

4  Parsona  on  Partnership,  352 ;  Knox  v.  Summers,  4  Yeates,  477  ;  Watson  v. 
Gabby,  18  B.  Mon.  658  ;  Haskins  v.  Everett,  4  Sneed,  531 ;  Wilson  v.  Conine,  2 
Johns.  280 ;  Walsh  v.  Adams,  3  Denio,  125  ;  Jones  v.  Stratton,  32  111.  202  ;  Nixon 
v.  Nash,  12  Ohio  St.  647 ;    Knerr  v.  Hoffman,  65  Penn.  St.  126 ;   Scrugham  v. 
Carter,  12  Wend.  131 ;  Shaw  v.  McDonald,  21  Geo.  395 ;  Chapman  v.  Koops,  3 
Bos.  &  P.  289 ;  Holmes  v.  Mentze,  4  Ad.  &  El.  131 ;  Douglas  v.  Winslow,  20 
Me.  90;  Dow  v.  Sayward,  12  N.  H.  271;   Moody  v.  Payne,  2  Johns.  Ch.  548; 
Burgess  v.  Atkins,  5  Blackf.  337 ;  Jones  v.  Thompson,  12  Cal.  191. 

6  Harris  v.  Murray,  28  N.  Y.  574. 

6  Willis  v.  Henderson,  43  Geo.  325  ;  Anderson  v.  Chenney,  51  Geo.  372. 
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manner  of  levying  upon  the  interest  of  a  partner  has  also 
been  provided  for  by  statute.1  The  authorities  are  almost 
unanimous  in  affirming  that  the  officer  may,  in  levying  on  the 
interest  of  a  partner,  assume  exclusive  possession  of  the  chat- 
tels of  the  firm,  and  retain  it  until  the  sale.2  It  is  also  un- 
doubted that  the  interest  subject  to  execution  is,  at  least  in 
equity,  in  no  respect  greater  than  that  held  by  the  defendant ; 
that  it  is  subject  to  the  paramount  claims  against  the  partner- 
ship, and  is,  in  fact,  nothing  beyond  the  right  to  demand  an 
accounting,  and  to  share  in  the  surplus  that  may  remain 
after  all  the  partnership  obligations  have  been  discharged.3 
Whether  the  levy  can  be  upon  any  specific  part  of  the  goods 
of  the  firm,  and  whether,  by  the  sale,  the  purchaser  acquires 
any  interest  in  the  property  sold,  beyond  the  right  to  call  for 
an  accounting,  are  questions  upon  which  the  authorities  are 
not  agreed.  The  earlier  cases  were  determined  when  part- 
nerships were  regarded  as  mere  cotenancies.  Hence,  those 
cases,  and  such  modern  cases  as  have  been  controlled  by 
them,  place  sales  under  execution  for  the  separate  debt  of  a 
copartner  very  much  on  the  same  ground  as  a  sale  for  the 
separate  debt  of  a  cotenant.  Therefore,  according  to  this 
view,  an  officer  can,  under  such  an  execution,  levy  upon  a 
part  as  well  as  upon  the  whole  of  the  chattels  of  a  firm  ; 4  and 

1  Richards  v.  Haines,  30  Iowa,  574  ;  Sec.  3291,  Code  of  Iowa. 

2  U.  S.  v.  Williams,  4  McLean,  236  ;  Bachurst  v.  Clinkard,  1  Show,  173  ;  May- 
hew  v.  Hcrriok,  7  C.  B.  229 ;  Newhall  v.  Buckingham,   11  111.  405  ;  Parker  v. 
Pistor,  3  Bos.  &  P.  288  ;  Pope  v.  Haman,  Comberbach,  217  ;  Heydon  v.  Heydon, 
Salk.  392 ;  White  u.  Jones,  38  HI.  159  ;  Johnson  v.  Evans,  7  Man.  &  G.  240 ; 
Davis  v.  White,  1  Hous.  228 ;  Andrews  v.  Keith,  34  Ala.  722 ;  Smith  v.  Oraer, 
42  N.  Y.  132.    Contra,  Gibson  v.  Stevens,  7  N.  H.  352  ;  Garvin  v.  Paul,  47  N.  H. 
158 ;  Morrison  v.  Blodgett,  8  N.  H.  238. 

3  Eighth  N.  B.  v.  Fitch,  49  N.  Y.  539 ;  Clagett  v.  Kilbourae,  1  Black,  346  ; 
Lyndon  v.  Gorham,  1  Gall.  367  ;  Chandler  v.  Lincoln,  52  111.  74 ;  Deal  v.  Bogue, 
20  Penn.  St.  228  ;  Bowman  v.  O'Reilly,  31  Miss.  261 ;  Atwood  v.  Impson,  20  N. 
J.  Eq.  150 ;  Dutton  v.  Morrison,  17  Ves.  193  ;  1  Rose,  213  ;  Garbett  v.  Veale,  5 
Q.  B.  408 ;  8  Jur.  335;  D.  &  M.  458  ;  Robinson  v.  Tevis,  38  Cal.  611 ;  Skipp  u. 
Harwood,  2  Swanst.  586 ;  In  matter  of  Wait,  1  Jac.  &  W.  605  ;  Filley  v.  Phelps, 
IS  Conn.  294  ;  Taylor  v.  Fields,  4  Ves.  396  ;  Hankey  u.  Garratt,  1  Ves.  Jr.  239  ; 
Price  u.  Hunt,  11  Ired.  42;  Marstou  v.  Dewberry,  21  La.  An.  518;  Knox  v 
Bchcpler,  2  Hill,  S.  C.  595  ;  Jarvis  v.  Hyer,  4  Dov.  367  ;  Barber  v.  Bank,  9  Conn. 
107 ;  U.  S.  v.  Hack,  8  Pet.  271 ;  Pierce  v.  Jackson,  6  Mass.  242. 

4  Wiles  v.  Maddox,  26  Mo.  77. 
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can,  by  his  sale,  transfer  a  moiety  of  the  legal  title,  together 
with  the  right  to  take  and  hold  possession  against  the  other 
partners,1  leaving  them  without  any  other  means  of  enforcing 
the  rights  of  the  partnership  than  by  proceedings  in  chancery. 
But  the  Courts  have  gradually  progressed  toward  a  realization 
of  the  true  nature  of  partnerships,  and  have  therefore  come 
to  understand  that  they  are  materially  different  from  cotenan- 
cies. A  copartner  has  no  right  to  any  specific  chattel  belong- 
ing to  the  firm,  nor  has  he  any  right,  as  against  the  firm,  to 
take  or  hold  exclusive  possession  of  any  such  chattel.  The 
real  ownership  of  all  the  chattels  is  vested  in  the  firm  ;  the 
interest  of  each  partner  is  merely  a  right  to  share  in  the 
proceeds  of  those  chattels  after  all  the  partnership  obliga- 
tions have  been  satisfied.  Upon  what  principle  can  the  pur- 
chaser at  an  execution  sale  be  sustained  in  the  exercise  of 
rights  to  which  the  defendant  was  never  entitled  ?  Clearly, 
upon  no  principle  whatever.  The  precedents  made  at  an 
early  clay,  when  the  law  of  partnership  was  imperfectly  un- 
derstood, are  losing  their  force  as  authorities.  Their  place  is 
being  supplied  by  a  line  of  decisions,  destined  to  grow  in 
favor  and  number,  declaring:  that  the  creditor  of  an  individual 

'  O 

partner  cannot  sell  any  specific  article,  but  only  the  partner's 
interest  in  the  whole  of  the  partnership  assets,2  and  that  the 
purchaser  does  not  acquire  the  right  to  hold  possession  of  the 
property  purchased,  as  against  the  other  members  of  the 
firm,  but  only  an  interest  in  the  proceeds,  after  the  business 
of  the  firm  shall  have  been  settled.3 

1  Walsh  v.  Adams,  3  Denio,  125 ;   Berry  v.  Kelly,  4  Robt.  106 ;  Phillips  u. 
Cook,  24  Wend.  389  ;  Haskins  u.  Everett,  4  Sneed,  531. 

2  Thomas  v.  Lusk,  13  La.  An.  277  ;  Vandike  v.  Rosskain,  67  Penn.  St.  330  ; 
Atwood  r.  Meredith,  37  Miss.  G35  ;  Whigham's  Appeal,  G3  Penn.  St.  194;  Pitt- 
man  n.  Bobicheau,  14  La.  An.  108 ;  Serrine  v.  Briggs,  31  Mich.  443. 

3  Deal  v.  Bogue,  20  Penn.  St.  228  ;  Reinheimer  v.  Hemingway,  35  Penn.  St. 
432 ;  Crane  v.  French,  1  Wencl.  311  ;  Gibson  v.  Stevens,  7  N.  H.  352 ;  Garrin  v. 
Paul,  47  N.  H.  158 ;  Clagett  v.  Kilbourne,  1  Black,  346  ;  Siitoliffe  v.  Dohrman, 
18  Ohio,  181 ;  Sitler  v.  Walker,  Freeman  Ch.  77  ;   Bevan  v.  Alley,  3  Harring. 
BO;  Parsons  on  Partnership,  352;   3  Southern  L.  R.  250-273.     In  Alabama,  it 
leems  that  the  purchaser  is  entitled  to  be  in  possession  jointly  with  the  partners, 
but  not  to  their  exclusion.     (Andrews  v.  Keith,  34  Ala.  722.) 
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DEFENDANTS  WHOSE  PROPERTY  CANNOT  BE  LEVIED  AND  SOLD. 

§  126.  Property  of  a  county,  or  of  a  municipal  corpo- 
ration.— We  have  shown,  in  a  preceding  section,1  that  it  was, 
under  ordinary  circumstances,  erroneous  to  award  an  execu- 
tion against  a  county  or  a  municipal  corporation.  "Where  this 
rule  of  law  prevails,  it  is  clear  that  no  property  of  a  county 
or  a  city  is  subject  to  seizure  under  execution  ;  for,  in  contem- 
plation of  law,  there  can  be  no  valid  execution.  Thus,  in 
California,  a  suit  was  regularly  prosecuted  against  a  parcel  of 
land  for  delinquent  taxes  thereon,  and  a  judgment  in  rem  ob- 
tained. A  sale  having  been  made  under  this  judgment,  the 
purchaser  applied  to  be  let  into  possession  of  the  property. 
lie  was  resisted,  on  the  ground  that  the  land  belonged  to  a 
city,  and  was  used  by  it  as  a  public  cemetery.  The  Court 
held  the  tax  suit  unauthorized,  and  coram  non  judice  ;  and 
that  the  sale  was,  therefore,  void.2  But  there  are  other 
cases  in  which,  while  nothing  was  said  to  impugn  the  valid- 
ity of  the  judgment,  or  the  regularity  and  legality  of  the- 
execution,  decisions  were  based  upon  the  rule  of  law  that 
the  property  of  a  county  or  a  municipal  corporation,  when 
used  for  public  purposes,  is  not  subject  to  execution.3  And 
this  rule  has  been  held  to  extend  to  judgments  obtained  under 
the  mechanics'  lieu  law,  for  work  done  and  materials  fur- 
nished toward  the  erection  of  a  public  school-house.4  But  in 
some  of  the  States  in  which  the  exemption  of  property  de- 
voted to  public  uses  has  been  steadily  maintained,  the  prop- 
erty held  by  municipalities,  and  not  appropriated  to  any 
public  use,  is  liable  to  be  seized  and  sold  under  execution.5 

1  See  Sec.  22. 

2  People  v.  Doe  G.  1034,  36  Cal.  220. 

3  Hart  v.  Burnett,  15  Cal.  530;  Townsend  v.  Greely,  5  Wall.  326  ;  Edgerton 
v.  New  Orleans,  1  La.  An.  435;  City  of  Chicago  v.  Halsey,  25  111.  595  ;  Police 
Jury  v.  Michel,  4  La.  An.  84. 

4Brinckerhoff  v.  Board  of  Education,  6  Abb.  Pr.  N.  S.  428 ;  37  How.  Pr.  499  ; 
2  Daly,  443. 

6  New  Orleans  v.  Home  Mut;.  Ins.  Co.  23  La.  An.  Gl. ;  Holladay  v.  Frisbie,  15 
Cal.  G30  ;  Darlington  v.  Mayor  of  N.  Y.  31  N.  Y.  164;  Wheeler  u.  Miller,  16  Cal. 
124.  See  Grafts  v.  Elliottville,  47  Me.  141 ;  Lyell  v.  Supervisors  of  St.  Clair  Co.  3 
McL.  580.  It  is  said  that  the  apparatus  and  funds  of  the  Metropolitan  Fire  De- 
partment, of  New  York  and  Brooklyn,  are  subject  to  execution  in  satisfaction  of 
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§  127.  Property  of  married  women  for  debts  of  hus- 
band.— Under  the  provisions  of  the  common  law,  the  giving 
of  a  woman  in  marriage,  unless  restricted  by  ante-nuptial 
agreements,  operated  as  a  gift  of  all  her  personal  estate,  then 
actually  or  constructively  in  her  possession,  and  of  all  per- 
sonal estate  which  might  thereafter,  during  coverture,  be  ac- 
quired by  her,  and  reduced  into  her  possession  or  that  of  her 
husband.  And  her  chattels  were  deemed,  in  law,  to  be  in 
her  possession,  for  the  purpose  of  transferring  title  to  the 
husband,  by  mere  force  of  his  marital  rights,  in  all  cases 
where  such  chattels  were  not  held  adversely  to  her.  It  was 
of  no  consequence  that  they  were  held  by  her  agent  or  bailee, 
or  by  any  other  person  for  her  benefit.  Where  the  rules  of 
the  common  law  still  prevail,  it  is  evident  that  what  might, 
according  to  justice,  or  according  to  the  popular  acceptation 
of  the  term,  be  called  the  wife's  chattels,  are,  in  contempla- 
tion of  the  law,  chattels  in  which  she  has  no  interest,  over 
which  she  can  exercise  no  control,  and  for  the  interference 
with  which  she  can  make  no  legal  complaint.  They  are  the 
property  of  her  husband  as  absolutely  as  though  possessed  by 
him  anterior  to  his  marriage.1  They  are  not  to  be  thought  of 
as  her  property  ;  but  may  be  seized  and  sold  under  execution 
iigainst  him,  and  applied  to  the  payment  of  his  debts.2  Chosea 
in  action  were  not  regarded  as  being  in  the  possession  either 
of  the  husband  or  the  wife.  The  husband  may,  by  collection, 
reduce  them  to  his  possession  and  make  the  proceeds  his  per- 
sonal estate.  If  he  does  not  do  so  during  coverture,  they 

judgments  against  the  department.  (Clarissy  v.  Metropolitan  Fire  Department, 
7.  Abb.  Pr.  N.  S.  352  ;  1  Sweeny,  224.)  In  Alabama,  the  creditor  of  a  munici- 
pal corporation  may  garnish  moneys  in  the  hands  of  a  city  marshal.  (Smoot 
v.  Hart,  33  Ala.  69.) 

1  As  to  the  vesting  of  wife's  chattels  in  the  husband  by  virtue   of  marriage, 
see  Bishop  on  Married  Women,  Sees.  64   and  52  ;  Clapp  v.  Stoughton,  10  Pick. 
462  ;  Sheriff  v.  Buckner,  1  Litt.  126  ;  Gwynn  v.  Hamilton,  29  Ala.  233 ;  Martin 
v.  Pougue,  4  B.  Monr.  524 ;  Washburn  v.  Hale,  10  Pick.  429  ;  Carleton  v.  Love- 

.  joy,  54  Me.  445 ;  Jordan  y.  Jordan,  52  Me.  320  ;  Hopper  v.  McWhorter,  18  Ala. 
229  ;  Bell  u.  Bell,  1  Kelly,  637  ;  Byrd  v.  Ward,  4  McCord,  228  ;  Cram  v.  Dudley, 
8  Frost,  537  ;  Pope  v.  Tucker,  23  Geo.  484  ;  Hill  v.  Wynn,  4  West  Va.  453. 

2  Cunningham  v.  Gray,  20  Mo.  170  ;  Apple  v.  Ganong,  47  Miss.  189  ;  Tally  v. 
Thompson,  20  Mo.  277 ;  Barbee  v.  Wimer,  27  Mo.  140  ;    Pawley  v.  Vogel,  42 
Mo.  291. 
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survive  to  the  wife,  and  do  not  pass  to  his  administrator.1 
But,  in  some  of  the  States,  it  has  been  held  that  the  husband's 
creditors  may  reach  the  wife's  choses  in  action  before  ho 
reduces  them  to  possession'.2  The  view,  however,  which  is 
best  sustained  by  reason  and  by  authority,  is,  that  to  entitle  the 
husband  to  the  benefit  of  the  wife's  choses  in  action,  he  must 
at  least  make  some  attempt  to  appropriate  them  to  his  own  use, 
or,  by  means  of  suit,  to  convert  them  into  things  in  posses- 
sion.. That,  in  the  absence  of  such  attempt,  the  choses  con- 
tinue to  be  the  property  of  the  wife  ;  that  no  person  but  the 
husband  is  entitled  to  exercise  his  right  of  depriving  her  of 
such  property  ;  that  a  writ  against  the  husband  cannot  reach 
the  property,  because  it  is  not  his,  and  cannot  reach  the  right 
of  reducing  the  property  into  possession,  because  that  is  a 
personal  privilege,  and  cannot  be  transferred.3  "  The  common 
law  of  England  identifies  the  wife  so  entirely  with  the  hus- 
band as  scarcely  to  tolerate  their  separate  existence  while 
they  live  together.  She  cannot  acquire  personal  property  by 
a  direct  conveyance  to  herself.  Her  interest  is,  by  act  of  law, 
almost  in  every  instance,  transferred  to  her  husband.  But 
this  rule  does  not  apply  to  personal  estate  to  which  a  female 
is  entitled  before  marriage,  and  which  has  not  been  reduced 
to  possession.  This  remains  her  property,  and  does  not  vest 
iu  the  husband  by  the  marriage.  The  marital  right  does  not 
extend  to  the  property  while  a  chose  in  action,  but  enables 
the  husband  to  reduce  it  to  possession,  and  thereby  acquire  it. 
The  property  becomes  his,  not  upon  the  marriage,  but  upon 

1  Bishop  on  Married  Women,  Sec.  G5  ;  Chappelle  v.  Olney,  1  Saw.  C.  C.  401. 

2  Wheeler  v.  Bowen,  20  Pick.  5G3 ;    Holbrook   v.  Waters,  19   Pick.  354  ;  State 
v.  Krebs,  6  Har.  &  J.  31 ;  Peacock  v.  Pembroke,  4  Md.  280 ;    Strong  v.  Smith,  1 
Met.  47G  ;  Alexander  v.  Crittendeu,  4  Allen,  354  ;  Doll  v.  Geiger,  2  Gratt.  93  ; 
Vance  v.  McLaughlin,  8  Gratt.  2S9  ;  Hockaday  r.  Sallcc,  26  Mo.  219 ;  Johnsoa 
u.  Fleetwood,  1  Harr.  Del.  442  ;  Babb  y.  Elliott,  4  Harr.  Del.  4GG. 

SMarston  v.  Carter,  12  N.  H.  159;  Poor  u.  Ilazleton,  15  N.  H.  5G4 ;  Who  1  r 
r.  Moore,13  N.  H.  478  ;  Smithurst  u.  Thurston,  Brightly,  127  ;  Skinner's  Appoal, 
5  Penn.  St.  262;  Denison  u.  Nigh,  2  Watts,  90;  Robinson  v.  Woelpptr,  1 
Whart.  179  ;  Ryan  v.  Bull,  3  Strob.  Eq.  86  ;  Dnrr  v.  Bowyer,  2  McCord's  Ch. 
374 ;  Perryclear  v.  Jacobs,  2  Hill.  Ch.  509  ;  Short  v.  Moore,  10  Vt.  440  ;  Probate 
Court  v.  Nilea,  32  Vt.  77.3  ;  Arrington  v.  Screws,  9  Ired.  42  ;  Godbold  v.  Bass,  12 
Rich.  202 ;  Pressly  u.  McDonald,  1  Rich.  27  ;  Bennett  v.  Dillinghum,  2  Dana, 
137 ;  Kilby  u.  Haggiu,  3  J.  J.  M.  20S  ;  Sayro  v.  Flournoy,  3  Kelly,  541. 
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the  fact  of  his  obtaining  possession.  The  property  does  not 
become  his,  nor  is  it  subject  to  the  liabilities  which  attach  to 
that  which  is  his,  until  it  shall  be  reduced  to  possession. 
Till  then,  his  creditors  have  no  claim  to  it."1  Where  cred- 
itors of  the  husband  find  it  necessary  to  ask  the  aid  of  equity 
to  enable  them  to  reach  choses  in  action,  and  appropriate 
them  to  the  satisfaction  of  the  husband's  debts,  it  is  very  clear 
that  the  relief  sought  will  not  be  granted  unless  adequate 
provision  first  be  made  for  the  support  of  the  wife  and  her 
children.2  It  will  be  seen  that  .the  exemption  of  the  wife's 
choses  in  action  from  execution  or  attachment  against  her  hus- 
band, will  only  be  maintained  when  the  circumstances  are 
such  that  they  must  still  be  regarded  as  her  property.  The 
reason  why  a  sheriff  may,  ordinarily,  under  a  writ  against  a 
married  man,  seize  the  personal  property  which  belonged  to 
the  wife  at  her  marriage,  is  not  because  the  wife's  property 
is  liable  to  be  taken  in  satisfaction  of  judgments  against  her 
husband,  but  because  the  property  seized  upon  belongs,  in 
contemplation  of  law,  to  the  defendant  in  execution.  But 
property  which,  notwithstanding  the  marriage,  is  recognized 
by  law  as  constituting  the  separate  estate  of  the  wife,  is  no 
more  liable  to  be  taken  on  an  execution  against  her  husband 
than  it  is  to  be  taken  under  a  writ  against  some  other  person. 
Whatever  interest  in  the  property  the  law  may  concede  to 
the  wife,  it  will  protect  from  her  husband's  creditors  ; 3  and 
in  some  of  the  States,  statutes  have  been  enacted,  which, 
without  changing  the  wife's  legal  title  to  personal  estate 
owned  by  her  before  marriage,  or  afterwards  acquired,  have 
exempted  such  property  from  execution  against  the  husband.4 

IGallego  v.  Gallego,  2  Brock.  28G. 

2  Napier  v.  Howard,  3  Kelly,  192  ;  Haysv.  Blanks,  7  B.  Monr.  347;  Bowling 
v.  Bowling,  G  B.  Hour.  31. 

3  Unger  v.  Price,  9  Md.  552 ;  Logan  v.  McGill,  8  Md.  461  ;  Barnard  v.  Mix, 
35  Conn.  223 ;  Knapp  v.  Smith,  27  N.  Y.  277  ;  Buckley  v.  Wells,  33  K  Y.  518 ; 
Gage  v.  Danchy,  34  N.  Y.  293  ;  Johusoii  v.  Chapman,  35  Conri.  550 ;  Jones  v. 
Etna  Ins.  Co.  14  Conn.  501 ;  Selden  v.  Merchants'  Bank,  69  Pa.  424 ;  Van  Ettcn 
v.  Currier,  3  Keyes,  329  ;  Kluender  v.  Lynch,  4  Keyes,  361 ;  Hale  v.  Coe,  49  Mo. 
181  ;  Sounders  v.  Garrett,  33  Ala.  454. 

*  Harvey  v.  Wickham,  23  Mo.  112  ;  White  v.  Dorris,  35  Mo.  181 ;  Pawley  v. 
Vogel,  42  Mo.  291 ;  Hale  v.Cos,  49  ilo.  181 ;  Furrow  v.  Chariin,  13  Kans.  107. 
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In  other  States,  the  wife  is  required  to  file  for  record  an  in- 
ventory of  her  separate  personal  estate.  If  she  omits  to  do 
this,  it  may  be  taken  in  execution  to  satisfy  her  husband's 
debts.1 

§  128.  Property  of  wife  under  execution  against  her- 
self.— Married  women  are  not  usually  regarded  as  exempt 
from  the  jurisdiction  of  the  Courts.  Judgments  against  them, 
until  vacated  in  some  proper  proceeding,  are  generally  bind- 
ing to  all  intents  and  purposes,  and  are  capable  of  being  en- 
forced in  the  same  manner  as  judgments  similar  in  other 
respects.  Hence,  when  a  personal  judgment  for  money  is 
entered  against  a  married  woman,  either  alone  or  in  conjunc- 
tion with  other  defendants,  it  is  commonly  conceded  that  ex- 
ecution may  be  issued,  under  which  the  sheriff  may  seize 
mid  sell  her  separate  property.2  In  at  least  one  case,  it  has 
been  held  that  when  a  woman  marries,  her  debt  becomes 
the  debt  of  her  husband  ;  that  he  alone  is  responsible  for  its 
payment ;  and  that  in  no  case,  during  the  coverture,  can 
execution  issue  against  her  separate  estate,  whether  for  a  debt 
contracted  anterior  or  subsequent  to  her  marriage.3 

PROPERTY  IN  THE  CUSTODY  OF  THE  LAW. 

§  JL29.  Property  in  the  hands  of  receivers  and  assign- 
ees.— It  is  very  clear  that  all  property  in  custody  of  the  law  is 
not  subject  to  any  seizure  or  interference  by  officers  acting  un- 
der writs  of  execution  ;  but  some  difficulty  may  be  experienced 
in  determining  when  property  is  so  within  the  custody  of  the 
law  as  to  be  shielded  by  this  rule.  When  a  Court  of  Equity  has 
acted  by  taking  property  into  its  possession  by  the  appoint- 
ment of  a  receiver,  such  property,  whether  real  or  personal, 
is  clearly  in  custodia  legis.  The  whole  purpose  of  the  suit 
might  be  defeated  if  an  officer  could  wrest  the  property 

1  Williams  v.  Brown,  28  Iowa,  247  ;Presnall  v.  Herbert,  34  Iowa,  539;  Stuart 
v.  Bishop,  33  Iowa,  584. 

2  Smith  v.  Taylor,  11  Geo.  20  ;  Schafroth  v.  Ambs,  46  Mo.  114;  Rountree  v. 
Thomas,  32  Tex.  286 ;  Musgrave  v.  Musgrave,  54  ELI.  186 ;  Van  Metre  v.  Wolf, 
27  Iowa,  341. 

SHaygood  v.  Harris,  10  Ala.  291. 
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from  the  agent  of  the  Court,  and  sell  it  by  virtue  of  a  writ 
against  one  of  the  contending  parties.  Such  property  is  not 
subject  to  execution.1  No  officer  has  any  right  to  levy  on  it 
without  permission  of  the  Court.  Proceeding  without  such 
permission,  he  may  be  brought  before  the  Court,  punished 
for  contempt,  and  obliged  to  relinquish  his  levy.2  Property 
has  been  held  to  be  in  custody  of  law  where  a  receiver  had 
been  appointed,  but  had  declined  to  act.3  An  assignee,  ap- 
pointed in  proceedings  at  law  for  the  benefit  of  insolvent 
debtors,  seems  to  stand  in  the  same  position  as  a  receiver. 
He  is  an  officer  of  the  Court,  and  moneys  and  effects  in  his 
hands  are  in  the  custody  of  the  law.  They  cannot  be  reached 
by  garnishment,4  unless  a  dividend  has  been  declared,  and 
the  assignee  has  been  directed  to  pay  it  over  to  the  respective 
creditors.5  One  to  whom  a  debtor  has  made  a  voluntary 
assignment  of  his  assets,  for  the  benefit  of  creditors,  is  lia- 
ble to  be  garnished.  If  he  has  in  his  hands  assets  more 
than  sufficient  to  discharge  the  claims  of  the  creditors  as- 
senting to  the  assignment,  a  dissenting  creditor  may  reach 
the  surplus  by  garnishment.6 

§  130.  Moneys  collected  by  sheriffs,  constables,  clerks, 
and  justices. — The  authorities  are  very  nearly  unanimous  in 
sustaining  the  proposition  that  when  a  sheriff  or  constable  has 
collected  money  on  execution  it  can  neither  be  levied  upon 

iGouverneur  v.  Warner,  2  Sandf.  624;  Wiswall  v.  Sampson,  14  How.  U.  S. 
52;  Martin  v.  Davis,  21  Iowa,  535  ;  Field  v.  Jones,  11  Geo.  413  ;  Nelson  v.  Con- 
nor, 6  Rob.  La.  339 ;  County  of  Yuba  v.  Adams  &  Co.  7  Cal.  35 ;  Glenn  v. 
Gill,  2  Md.  1 ;  Taylor  v.  Gillian,  23  Tex.  508  ;  Robinson  v.  A.  &  G.  R.  R.  Co. 
66  Penn.  St.  160 ;  Bentley  v.  Shrieve,  4  Md.  Ch.  412 ;  Farmers'  Bank  v.  Beas- 
ton,  7  G.  &  J.  421 ;  Langdon  v.  Lockett,  6  Ala.  727. 

2  Russell  v.  East  Anglican  R.  W.  Co.  3  McN.  &  G.  104  ;  Coe  v.  C.  P.  &  I.  R. 
R.  Co.  10  Ohio  St.  403. 

3  Skinner  v.  Maxwell,  68  K.  C.  400.     But  in  the  case  of  Adams  v.  Woods,  9 
Cal.  24,  it  was  held  that  funds  in  the  hands  of  a  receiver  could  be  attached. 

*  Colby  v.  Coates,  6  Gush.  558. 

BThayer  v.  Tyler,  5  Allen,  94;  Jones  v.  Gorham,  2  Mass.  375;  Decoster  v. 
Livermore,  4  Mass.  101. 

8  Leeds  v.  Sayward,  6  K  H.  83  ;  Viall  v.  Bliss,  9  Pick.  13  ;  Ward  v.  Lamson, 
6  Pick.  358  ;  Brewer  v.  Pitkin,  11  Pick.  298  ;  Copeland  v.  Weld,  8  Me.  411 : 
Jewett  v.  Barnard,  6  Me.  381 ;  Todd  v.  Bucknam,  11  Me.  41. 

F.  Ex.— 12. 
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nor  garnished,  by  the  same  or  another  officer,  under  a  writ 
against  the  judgment-creditor.1  Various  reasons  have  been 
given  in  support  of  this  rule.  In  some  of  the  cases,  the  judges 
were  satisfied  to  rest  their  judgment  on  the  general  statement 
that  such  moneys  were  in  custody  of  law.  In  other  cases,  it 
was  urged  that  money  collected  on  execution  does  not  thereby 
become  the  property  of  the  plaintiff  in  the  writ ;  that,  in 
theory  of  law,  it  is  to  be  brought  into  Court,  und,  by  the  order 
of  the  Court,  paid  over  to  the  person  entitled  thereto ;  that 
the  officer,  upon  the  receipt  of  such  money,  does  not  thereby 
become  the  debtor  of  the  plaintiff;  and,  finally,  that  it  is  not 
until  the  money  is  paid  over  to  the  plaintiff  that  it  becomes 
his  property,  and  subject  to  execution  against  him.  It  has 
also  been  suggested,  as  a  matter  of  public  policy,  that  the 
officers  of  the  law,  in  the  discharge  of  their  duties,  should  be 
protected  from  the  hindrance  and  embarrassment  consequent 
from  holding  money  and  other  property  in  their  official  cus- 
tody, liable  to  levy  and  seizure  in  other  suits.  Money  in  the 
hands  of  a  sheriff  or  constable,  belonging  to  the  defendant, 

1  Turner  v.  Fcndall,  1  Cranch,  117  ;  Wood"u.  Wood,  4  Ad.  &  El.  N.  S.  397  ;  3 
G.  &  D.  532  ;  7  Jur.  325 ;  12  L.  J.  Q.  B.  141 ;  State  v.  Wilson,  56  Mo.  492  ;  Ex 
parte  Fearlc  &  Lewis,  13  Mo.  4G7 ;  Winton  v.  Tho  State,  4  lad.  321 ;  Thompson 
v.  Brown,  17  Pick.  462  ;  Dubois  v.  Dubois,  G  Cow.  494  ;  State  v.  Loa,  8  Ired.  94 ; 
Harding  v.  Stevenson,  G  H.  &  J.  264  ;  Staples  v.  Staples,  4  Greenl.  532 ;  Knight 
v.  Criddle,  9  East,  48  ;  Muscott  v.  Woodworth,  14  How.  Pr.  477  ;  Baker  v.  KTen- 
worthy,  41  N.  Y.  215 ;  Reddick  v.  Smith,  3  Scam.  451 ;  Padfield  v.  Brine,  3  Bro. 
&  B.  294 ;  Collingbridge  v.  Paxton,  11  Com.  B.  683  ;  State  v.  Taylor,  53  Mo.  492 ; 
Dawson  v.  Holcomb,  1  Ham.  275  ;  Willis  v.  Pitkin,  1  Hoot,  47 ;  Reno  v.  Wilson, 
Hempst.  91 ;  Prentiss  v.  Bliss,  4  Vt.  513 ;  Eirst  v.  Miller,  4  Bibb,  311 ;  Gray  v. 
Maxwell,  50  Geo.  108  ;  Campbell  v.  Easbrook,  24  111.  243 ;  Stevenson  v.  Douglas, 
Ber.  (N.  B. )  281.  In  the  foregoing  cases,  attempts  were  made  to  levy  upon 
money  in  the  officer's  hands.  Tho  following  cases  show  that  the  same  principles 
apply  to  attempted  garnishments :  Clymer  v.  Willis,  3  Cal.  363  ;  Burrell  v.  Let- 
8on,  1  Strob.  239 ;  Hill  v.  La  Crosse  &  M.  R.  R.  Co.  14  Wis.  293 ;  Lightner  v. 
Steinagel,  33  111.  516  ;  Wilder  v.  Bailey,  3  Mass.  289 ;  Pollard  v.  Ross,  5  Mass. 
19 ;  Robinson  v.  Howard,  7  Gush.  257 ;  Morris  v.  Penniman,  14  Gray,  220  ; 
Farmers'  Bank  v.  Beaston,  7  Gill  &  J.  421 ;  Jones  v.  Jones,  1  Bland,  443  ;  Over- 
ton  v.  Hill,  1  Murphey,  47  ;  Blair  v.  Caiitey,  2  Speers,  34 ;  Zurcher  v.  Magee,  2 
Ala.  253;  Drane  v.  McGavock,  7  Humph.  132;  Marvin  v.  Hawley,  9  Mo.  382. 
But  Conant  r.  Bickell,  1  D.  Chip.  50  ;  Hurlburt  v.  Hicks,  17  Vt.  193 ;  Lovejoy 
v.  Lee,  35  Vt.  430 ;  Crano  u.  Freese,  1  Har.  N.  J.  305;  Woodbridge  v.  Morse,  5 
N.  H.  519 ;  Dolby  v.  Mulling,  3  Humph.  437 ;  and  Hill  v.  Beach,  1  Beas.  31, 
differing  from  the  majority  of  the  authorities,  hold  that  money  in  tho  sheriff's 
Vanda  may  be  garnished  under  writ  against  the  judgment-creditor. 
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being  the  surplus  or  residue  remaining  in  possession  of  the 
officer  after  he  has  satisfied  the  writ,  has  sometimes  been  re- 
garded as  in  custody  of  the  law,  and,  therefore,  as  not  subject 
to  execution.1  But  in  a  considerable  preponderance  of  the 
cases,  a  different  view  has  been  taken.  The  execution  havinsr 

'  O 

been  fully  satisfied,  the  officer  ceases  to  hold  the  money  by 
virtue  of  the  writ.  As  to  the  ascertained  surplus,  he  is  said 
to  be  liable  to  the  defendant,  as  for  money  had  and  received. 
Such  surplus  can,  therefore,  while  in  the  officer's  hands,  be 
reached  by' the  defendant's  creditors.2  In  Connecticut,  where 
the  writ,  instead  of  commanding  the  officer  to  have  the  money 
in  Court,  directed  him  to  cause  the  money  to  be  levied,  "and 
paid  and  satisfied  to  plaintiff,"  the  Court  held  that  the  officer 
was  thereby  made  the  mere  agent  of  the  plaintiff,  and,  as 
such,  that  he  could  be  garnished  for  moneys  collected  for 
plaintiff  under  the  writ.3  Money  paid  into  Court  in  satisfac- 
tion of  a  judgment,  whether  paid  to  the  clerk  of  the  Court,4 
or  to  a  judge,  or  justice  of  the  peace,5  is  in  custodia  legis,  and 
exempt  alike  from  levy  or  garnishment.  Money  paid  to  the 
clerk  of  a  Court  in  a  partition  suit  was  held  to  be  liable  to 
attachment,  after  the  Court  had  ordered  it  to  be  paid  over  to 
the  parties  entitled  thereto.6  Money  paid  to  a  sheriff,  to  effect 

1  Fieldhouse  v.  Croft,  4  East,  506  ;  Fretz  v.  Heller,  2  Watts  &  S.  397  ;  Harri- 
son v.  Paynter,  G  Mees.  &  W.  387 ;  Willows  v.  Ball,  2  Bos.  &  P.  (N.  H.)  376 ; 
Crossen  v.  M'Allister,  2  Penn.  L.  J.  199  ;   Bentley  v.  Clegg,  2  Penn.  L.  J.  C2 ; 
Oriental  Bank  v.  Grant,  1  W.  &  W.  L.  16  (Viet. ) 

2  Pierce  v.  Carlton,  12  111.  358 ;   Lightuor  v.  Steinagel,  33  111.  516  ;    Orr  v. 
McBride,  2  Car.  Law  Repos.  257 ;    Davidson  v.  Clayland,   1  Har.  &  J.  546 ; 
Jacquett's  Adm.  u.  Palmer,  2  Harr.  Del.  144  ;  King  v.  Moore,  G  Ala.  160 ;  Hearn 
v.  Crutuher,  4  Yerg.  4G1 ;  Dickson  v.  Palmer,  2  Rich.  Eq.  407  ;  Tucker  v.  Atkin- 
son, 1  Humph.  300  ;   Watson  v.  Todd,  5  .Mass.  271 ;  Hill  v.  Beach,  1  Beas.  31; 
Lovejoy  v.  Lee,  35  Vt.  430  ;  Wheeler  v.  Smith,  11  Barb.  345 ;  Hamilton  v.  Ward, 
4  Tex.  35G  ;  Walton  v.  Compton,  28  Tex.  569  ;  Lynch  v.  Hanahan,  9  Rich.  186  ; 
Payne  v.  Billingham,  10  Iowa,  360. 

8  New  Haven  Saw  Mill  Co.  v.  Fowler,  28  Conn.  103. 

4  Ross  v.  Clark,  1  Ball.  354 ;  Sibert  v.  Humphries,  4  Ind.  481 ;  Daley  u.  Cun- 
ningham, 3  La.  An.  55  ;  Farmers'  Bank  v.  Beaston,  7  G.  &  J.  421 ;  Overton  v. 
Hill,  1  Murph.  47  ;  Alston  v.  Clay,  2  Hayw.  N.  C.  171 ;  Hunt  v.  Stevens,  3  Ired. 
3G5 ;  Draue  v.  McGavock,  7  Humph.  132  ;  Murrell  v.  Johnson,  3  Hill,  S.  C.  12 ; 
Bowdeii  u.  Schatzell,  Bailey  Eq.  360. 

ft  Corclyn  u.  Bollman,  4  Watts  &  S.  342  ;  Hooks  v.  York,  4  Ind.  636.  It  is 
otherwise  in  Alabama.  (Clark  v.  Boggs,  6  Ala.  809.) 

6  Geither  i;.  Ballew,  4  Jones,  488. 
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the  redemption  of  property  sold  under  execution,  is  protected 
from  seizure,  being  in  custody  of  the  law  until  it  is  accepted 
by  the  holder  of  the  certificate  of  purchase.1 

§  131.    Moneys  and  other  chattels  in  the  possession  of 

administrators,2  executors,3  or  guardians,4  in  their  official 
capacity,  are  almost  universally  conceded  to  be  in  custody  of 
the  law,  and  therefore  are  neither  subject  to  levy  under  exe- 
cution, nor  to  any  process  of  garnishment.  "  No  person  de- 
riving his  authority  from  the  law,  and  obliged  to  execute  it 
according  to  the  rules  of  law,  can  be  holden  by  process  of  this 
kind."  5  In  most  instances,  where  decisions  have  been  made 
holding  that  moneys  in  the  hands  of  administrators,  exec- 
utors, or  guardians  could  not  be  reached  under  process 
against  the  creditor,  legatee,  or  ward  who  might  become  en- 
titled to  such  moneys  on  a  final  settlement  of  accounts,  the 
Courts  have  professed  to  exempt  such  money,  both  because 
it  was  in  custodia  legis,  and  because  it  could  not  properly  be 
said  to  belong  to  the  defendant  in  execution  until  an  order  of 
the  Court  had  been  entered  finally  establishing  his  right 
thereto,  and  directing  that  it  should  be  paid  over  to  him  in 
pursuance  of  such  order.  "We  give  the  following  extracts 
from  the  opinions  of  the  Supreme  Courts  of  Connecticut  and 
Pennsylvania,  showing  the  reasons  influencing  those  Courts 
when  attempts  were  made  to  garnish  legacies  in  the  hands 
of  executors  before  a  final  settlement  of  the  estate  :  "  An 
executor  cannot  be  considered  as  the  debtor  of  a  legatee. 

O 

The  claim  is  against  the  testator  or  his  estate  ;  and  the  exec- 
utor is  merely  the  representative  of  the  deceased.  There 
cannot  be  a  debt  due  from  the  executor  within  the  meaning 

1  Davis  v.  Seymour,  16  Minn.  210  ;  Lightner  v.  Steinagel,  33  111.  513. 

2  Curling  v.  Hyde,  10  Mo.  374  ;  Colby  v.  Coates,  6  Cush.  558 ;  Hancock  v. 
Titus,  39  Miss.  224;   Selfridge's  Appeal,  9   W.  &  S.  55;    Thayer   v.  Thayer,  5 
Allen,  94 ;  Waite  v.  Osbora,  11  Me.  185  ;  Suggs  v.  Sapp,  20  Geo.  100  ;  Marvel  v. 
Houston,  2  Harr.  Del.  349 ;  Thorn  v.  Woodruff,  5  Pike,  55 ;  Welch  v.  Gurley,  2 
Hayw.  N.  C.  334  ;  Hartle  v.  Long,  5  Penn.  St.  491. 

8  Barnes  v.  Treat,  7  Mass.  271 ;  Piquet  v.  Swan,  4  Mass.  443 ;  Young  v.  Young, 
2  Hill,  S.  C.  425 ;  Beckwith  v.  Baxter,  3  N.  H.  G7. 

*Gassett  v.  Grout,  4  Met.  486  ;  Hanson  v.  Butler,  48  Me.  81 ;  Godbold  v.  Bass, 
12  Rich.  202 ;  Davis  v.  Drew,  6  N.  H.  399. 

6  Brooks  v.  Cook,  8  Mass.  246. 
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of  the  statute.  Nor  can  a  person,  like  an  executor,  deriving 
his  authority  from  the  law,  and  bound  to  perform  it  according 
to  the  rules  prescribed  by  law,  be  considered  as  a  trustee, 
agent,  attorney,  or  factor  within  the  statute  ;  and  this  for  the 
best  of  reasons.  In  the  common  case  of  agents,  trustees,  and 

O  '  f 

factors,  the  creditor  can  easily  place  himself  in  the  shoes  of 
the  absconding  debtor,  and  prosecute  his  claim  without  in- 
convenience to  the  garni shee.  But  such  would  not  be  the 
case  with  an  executor.  It  would  not  only  embarrass  and  delay 
the  settlement  of  estates,  but  would  often  draw  them  from 
Courts  of  Probate,  where  they  ought  to  be  settled,  before  the 
Courts  of  Common  Law,  which  have  no  power  to  settle  his  ac- 
counts. Such  an  interference  might  produce  much  incon- 
venience, and  prevent  the  executor  from  executing  his  office 
as  the  law  directs."  l  "  An  executor  or  administrator  is,  to 
a  certain  extent,  an  officer  of  the  law,  clothed  with  a  trust  to 
be  performed  under  prescribed  regulations.  It  would  tend 
to  distract  and  embarrass  these  officers  if — in  addition  to  the 
ordinary  duties  which  the  law  imposes,  of  themselves  often 
multiplied,  arduous,  and  responsible — they  were  drawn  into 
conflicts  created  by  interposition  of  creditors  of  legatees, 
and  compelled  to  withhold  payment  of  legacies,  without  suit ; 
to  suspend  indefinitely  the  settlement  of  estates  ;  to  attend, 
perhaps,  to  numerous  rival  attachments  ;  to  answer  interroga- 
tories on  oath,  and  to  be  put  to  trouble  and  expense  for  the 
benefit  of  third  persons,  no  way  connected  with  the  estate, 
nor  within  the  duties  of  their  trust."  2 

When  the  share  of  a  creditor,  heir,  legatee,  ward,  or  other 
person  entitled  to  moneys  in  the  hands  of  an  administrator, 
executor,  or  guardian,  has  been  settled  by  the  Court,  and  or- 
dered to  be  paid,  it  is  no  longer  regarded  as  in  custody  of  the  law. 
The  right  to  it  has  become  fixed,  absolute,  and  capable  of  en- 
forcement by  action  at  law.  It  may,  therefore,  be  garnished.3 

1  Winchell  v.  Allen,  1  Conn.  385. 

2  Shewell  v.  Keen,  2  Whart.  339. 

3  Richards  v.  Griggs,  16  Mo.  416  ;  Adams  v.  Barrett,  2  N.  H.  374  ;  Estate  of 
Nerac,  35  Gal.  392 ;  Fitchett  v.  Dolbee,  3  Har.  Del.  267 ;  Parks  v.  Cushman,  9 
Vt.  320 ;  McCreary  v.  Topper,  10  Penii.  St.  419  ;  Bank  of  Chester  v.  Boston,  7 
Penn.  St.  482. 
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In  some  of  the  States,  the  right  to  garnish  moneys  in  the 
hands  of  executors  and  administrators  has  been  conferred  by 
statute.1  It  has  also,  in  a  few  instances,  and  contrary  to  a  long 
line  of  authorities,  been  affirmed  to  exist  in  the  absence  of 
special  statutory  provisions.  Thus,  in  Alabama  and  Indiana,  an 
unascertained  distributive  share  in  an  estate  can  be  bound  by 
garnishment  while  in  the  hands  of  the  executor.2  In  New 
Ilampshire,  an  administrator  of  a  solvent  estate  can  be  held 
as  the  trustee  of  a  person  having  a  claim  against  such  estate, 
though  such  claim  has  never  been  presented  to  such  adminis- 
trator for  allowance.3  In  Massachusetts,  an  executor  or  ad- 
ministrator may  now  be  summoned  and  charged  as  the  trustee 
of  an  heir,  legatee,  or  creditor  of  the  deceased,  before  distri- 
bution of  the  estate,  and  before  it  can  bo  known  what  there 
will  be  to  distribute.4  In  Georgia,  an  administrator  may  be 
summoned  as  a  garnishee,  when  more  than  a  year  has  elapsed 
since  his  appointment.5  In  Pennsylvania,  a  legacy,  and  also 
a  distributive  share  in  an  estate,  may  be  reached  by  garnish- 
ment before  the  settlement  of  the  estate.*5  What  we  have 
said  in  this  section  has  been  in  reference  to  attempts  to  reach 
the  interests  of  heirs,  creditors,  or  legatees  in  property  in  the 
hands  of  executors  or  administrators  under  writs  against 
such  heirs,  creditors,  or  legatees.  But  there  may  be  judg- 
ments against  executors  or  administrators  in  their  official 
capacity,  or  it  may  happen  that  a  judgment  entered  in  the 
lifetime  of  the  defendant  remains  unsatisfied  at  his  death. 
In  either  case,  satisfaction  may  be  sought  out  of  the  assets  of 
the  deceased.  The  administration  of  these  assets  is  now 
chiefly  confided  to  the  Surrogate  and  Probate  Courts  ;  and 


1  Holman  v.  Fisher,  49  Miss.  4.1-  . 

2  Terry  r.  Lindsay,  3  Stew.  &.  P.  317  ;  Stratton  u.  Ham,  8  Ind.  84  ;  Tillin- 
ghast  v.  Johnson,  5  Ala.  514  ;  Moore  v.  Stainton,  22  Ala.  834;  Jackson  v.  Ship- 
man,  28  Ala.  488. 

8  Quigg  v.  Kittredge,  18  N.  H.  137. 

4  Wheeler  v.  Bowen,  '20  Pick.  563  ;  Holbrook  r.  Waters,  19  Pick.  354  ;  Boston 
Bank  r.  Minot,  3  Met.  507  ;  Cady  v.  Comey,  10  Met.  459  ;  Hoar  u.  Marshall,  2 
Gray,  251. 

6  Selman  r.  Millikin,  28  Geo.  3G6. 

6  Loreuz  v.  Kin-,  38  Penn.  St.  93  ;  Sinnicker  v.  Painter,  32  Penn.  St.  384  ; 
Gochenaur  v.  Hostetter,  18  Penn.  St.  414  ;  Baldy  u.  Brady,  15  Penn.  St.  103. 
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judgments,  except  where  they  are  liens  on  specific  property  of 
the  deceased,  are  generally  satisfied  in  the  due  course  of  admin- 
istration, and  not  by  levy  and  sale  under  execution.  Neither 
the  common  law,  nor  any  of  the  statutes  regulating  the  settle- 
ment of  the  estates  of  deceased  persons,  will  permit  an  execution 
against  an  administrator  or  executor,  personally,  to  be  levied  on 
property  held  by  him  in  his  official  capacity.1  On  the.  other 
hand,  while  an  executor  or  administrator  nay,  by  miscon- 
duct in  wasting  or  appropriating  the  assets  of  the  estate,  be- 
come personally  responsible  to  the  creditors,  an  execution 
against  him  in  his  official  capacity  does  not,  in  the  absence  of 
such  misconduct,  justify  any  interference  with  his  private 
property.2  Where  the  statute  has  not  restricted  the  right  to 
issue  an  execution  and  to  satisfy  it  out  of  the  assets  of  an 
estate,  it  may,  as  a  general  rule,  be  levied  upon  the  same 
property  as  if  the  judgment-debtor  were  still  surviving.3 
Hence,  it  may  be  satisfied  out  of  property  conveyed  to  hin- 
der, delay,  or  defraud  the  judgment-creditor  ; 4  or  out  of  lauds 
devised,  and  by  the  devisees  conveyed  to  third  persons  ; 5  or 
out  of  lands  partitioned  among  the  heirs.6  The  assets  of  the 
deceased  may  be  taken,  whether  inventoried 7  by  the  admin- 
istrator or  not.8  In  Virginia,  a  legacy  delivered  to  a  legatee, 
with  the  assent  of  the  executor  or  administrator,  is  thereby 
placed  beyond  the  reach  of  an  execution  against  the  assets  of 

1  Fair  v.  Newman,  4  T.  R.  621 ;  McLeod  v.  Druramond,  17  Ves.  168  ;  Quick 
v.  Staines,  1  Bos.  &.  P.  295  ;  Satterwaite  v.  Carson,  3  Ired.  459 ;  Lessing  u.  Ver- 
trees,  32  Mo.  431,  overruling  Lecompte  v.  Sergeant,  7  Mo.  351,  and  Thomas  v. 
Eelfe,  9  Mo.  377. 

2  In  Averett  v.  Thompson,  15  Ala.  678,  it  is  held  that  an  execution  against  A 
as  administrator  of  B,  but  commanding  the  officer  to  levy  on  the  goods  of  A, 
authorizes  a  levy  on  the  goods  of  the  latter. 

8  Clark  v.  May,  11  Mass.  233 ;  Beall  v.  Osbourn,  30  Md.  8. 
*Drinkwater  v.  Drinkwater,  4  Mass.  353;  Clark  v.  Hardiman,  2  Leigh,  377 ; 
Chamberlayne  v.  Temple,  2  Rand.  395. 

6  Gore  v.  Brazier,  3  Mass.  523;    Bigelow  v.  Jones,  4  Mass.  512;   Wymaa  v 
Brigdeu,  4  Mass.  150. 

UNowell  v.  Bragdon,  14  Me.  320. 

7  Weeks  u.  Gibbs,  4  Mass.  74. 
SPreecott  v,  Tarbell,  1  Mass.  204. 
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the  estate.1     This  rule,   though  once   maintained  in  Missis- 
eippi,2  was  soon  afterward  abandoned.3 

§  132.  Moneys  in  the  hands  of  Federal,  State,  or 
county  officers  are  also  exempt  from  execution  or  garnish- 
ment against  a  defendant  to  whom  they  may  be  due.4  In  the 
case  of  Buchanan  v.  Alexander,  4  How.  U.  S.  20,  attachment? 
issued  against  certain  seamen,  and  were  laid  on  moneys  due 
them  as  wages,  and  in  the  hands  of  the  purser  of  the  frigate 
Constitution.  He,  by  order  of  the  Secretary  of  the  Navy, 
disregarded  the  attachments,  and  paid  over  the  money  to  the 
seamen.  Judgment  having  been  entered  against  the  purser,, 
an  appeal  was  taken  to  the  Supreme  Court  of  the  United 
States,  where  a  reversal  was  obtained,  and  the  following 

'  O 

opinion  given  :  "  The  important  question  is,  whether  money 
in  the  hands  of  the  purser,  though  due  to  the  seamen  for 
wages,  was  attachable.  A  purser,  it  would  seem,  cannot,  in 
this  respect,  be  distinguished  from  any  other  disbursing 
agent  of  the  Government.  If  the  creditors  of  these  seamen 
may,  by  process  of  attachment,  divert  the  public  money  from 
its  legitimate  and  appropriate  object,  the  same  thing  may  be 
done  as  regards  the  pay  of  our  officers  and  men  of  the  army 
and  of  the  navy  ;  and  also  in  every  other  case  where  the  pub- 
lic funds  may  be  placed  in  the  hands  of  an  agent  for  disburse- 
ment. To  state  such  a  principle  is  to  refute  it.  No  govern- 
ment can  sanction  it.  At  all  times  it  would  be  found  embar- 
rassing, and,  under  some  circumstances,  it  might  be  fatal  to 
the  public  service.  The  funds  of  the  Government  are  spe- 
cifically appropriated  to  certain  national  objects,  and  if  such 
appropriations  may  be  diverted  and  defeated,  by  State  pro- 
cess or  otherwise,  the  functions  of  the  Government  may  be 
suspended.  So  long  as  money  remains  in  the  hands  of  a  dis- 
bursing officer,  it  is  as  much  money  of  the  United  States  as 

1  Burnly  v.  Lanbert,  1  Wash.  Va.  308  ;  Randolph  v.  Randolph,  G  Rand.  194; 
Dunn  v.  Amey,  1  Leigh,  472 ;  Sampson  v.  Bryce,  5  Munf.  175. 

2  Turner  v.  Chambers,  10  S.  &  M.  308. 

8  Smith  v.  State,  13  S.  &  M.  140  ;  Vanhouten  v.  Reilly,  6  S.  &  M.  440. 
4  Whisky  in  bond,  under  the  control  of  a  United  States  officer,  is  in  custody  oi 
the  law,  and  cannot  bo  levied  upon.     (May  v.  Hoaglan,  9  Bush,  191.) 
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if  it  had  not  been  drawn  from  the  treasury.  Until  paid  over 
by  the  agent  of  the  Government  to  the  person  entitled  to  it, 
the  fund  cannot,  in  any  legal  sense,  be  considered  a  part  of 
his  effects.  The  purser  is  not  the  debtor  of  the  seaman." 
Upon  similar  reasoning,  it  has  uniformly  been  held  that 
money  in  the  hands  of  State1  or  county  officials,2  whether  for 
the  purpose  of  paying  salary  due  an  officer  or  employee,  or  of 
satisfying  any  other  claim,  is  not  subject  to  execution  nor 
garnishment.  The  doctrine  is  also  applicable  to  money  in 
the  hands  of  school  directors,  or  of  their  treasurer,  and  due 
to  teachers  for  services  performed  in  the  public  schools.3 

§  133.  Money  held  by  officers  of  municipal  corpora- 
tions has,  in  Connecticut,4  Iowa,5  New  Hampshire,6  and  Ohio,7 
been  held  subject  to  garnishment  under  writs  against  the  per- 
sons to  whom  such  money  was  due.  In  the  two  last  named 
States,  the  statute  authorized  the  garnishment  of  any  corpora- 
tion possessed  of  any  money  of  the  debtor.  These  terms 
were  considered  to  be  so  comprehensive  as  to  embrace  munic- 
ipal as  well  as  other  corporations.  In  the  two  other  States 
named,  no  stress  was,  in  the  decisions,  laid  upon  any  special 
or  peculiar  statutory  provisions.  But,  upon  principle,  there 

1  Divine  v.  Harvie,  7  Monr.  439  ;  Bank  of  Tenn.  v.  Dibrell,  3  Sneed,  379 ;  Wild 
v/Ferguson,  23  La.  An.  752  ;  Stillman  v.  Isham,  11  Conn.  124 ;  McMeekin  v. 
State,  4  Eng.  553  ;  Train  v.  Herrick,  4  Gray,  534. 

2  Geer  v.  Chapel,  11  Gray,  18  ;  Ward  v.  Hartford  Co.  12  Conn.  409  ;  Chealy  v. 
Brewer,  7  Mass.  259.     In  this  last  case,  the  Court  said :  "  A  public  officer,  who 
has  money  in  his  hands  to  satisfy  a  demand,  hut  which  is  upon  him  merely  as  a 
public  officer,  cannot  for  that  cause  be  adjudged  a  trustee.     A  contrary  decision 
would  be  mischievous,  as  will  appear  from  this  single  cause  :  that  it  would  sus- 
pend, during  the  pendency  of  an  action,  a  possibility  of  settling  the  accounts  of 
the  officer,  and,  it  may  be  added,  that  it  would  unreasonably  compel  him  to  at- 
tend Courts  in  every  county  of  the  commonwealth." 

3  Buckley  v.  Eckert,  3  Penn.  St.  368  ;  Mullison  v.  Fisk,  43  El.  112;  Boss  v. 
Allen,  10  N.  H.  96  ;  Bivens  v.  Harper,  59  HI.  21. 

4  Bray  v.  Wallingford,  20  Conn.  416. 

5  Wales  v.  City  of  Muscatine,  4  Iowa,  302.    But  the  statute  has  now  taken  away 
the  right  to  garnish  a  municipal  corporation  in  this  State.     (Clapp  v.  Walker, 
25  Iowa,  315.) 

6  Whidden  v.  Drake,  5  N.  H.  13. 

7  City  of  Newark  v.  Funk,  15  Ohio  St.  462,  under  statute   authorizing  gar- 
nishment of  bodies  politic. 
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is  no  reason  why  the  rule  applicable  to  a  State  or  county  offi- 
cial, or  to  a  treasurer  of  a  board  of  school  directors,  should 
not  also  be  applied  to  officers  of  towns  and  cities.  They  are 
all  mere  custodians  of  public  moneys,  with  their  duties  and 
responsibilities  created  and  prescribed  by  the  laws  creating 
their  respective  offices,  and  prescribing  the  duties  thereof. 
"  As  municipal  corporations  are  parts  of  the  State  govern- 
ment, exercising  delegated  political  powers  for  public  pur- 
poses, the  rule  which  prevents  an  attachment  from  being 
levied  upon  a  claim  of  one  State  officer  upon  funds  in  the 
hands  of  another,  applicable  to  its  payment,  must  apply  with 
equal  force  to  a  case  like  the  present.  If  an  argument  against 
the  right  to  attach,  based  upon  inconvenience1,  can  have  an  in- 
fluence in  any  case,  it  surely  should  do  so  where  the  officers 
of  a  large  city  are,  necessarily,  very  numerous. ' ' '  "Where  an 
attempt  was  made  to  attach  money  due  from  a  city  to  a  police 
officer  for  his  services,  the  Supreme  Court  of  Alabama  said  : 
"But  does  not  public  policy  protect  the  wages  of  a  police 
officer  from  attachment  ?  Money  due  from  a  government  or 
State  is  thus  guarded  for  the  benefit  of  the  public.  The  law 
says  the  State  must  be  permitted  to  select  its  own  officers, 
from  any  condition  or  position  in  society,  and  cannot  be  made 
subject  to  the  power  of  individual  creditors  to  drive  their  se- 
lection from  service  when  they  choose  ;  nor  can  the  creditor 
be  permitted  to  paralyze  the  energy,  or  in  any  way  to  cripple 
the  efficiency,  of  a  State's  officer,  by  taking  from  him  the 
means  afforded  by  the  State,  which  gives  bread  and  clothing 
to  himself  and  family.  The  government  of  a  city  is  a  part 
of  the  State  government.  It  is  the  exercise  of  a  portion  of 
the  State  sovereignty,  and  should,  in  like  manner,  be  upheld 
by  the  same  public  policy."  2 

1  Mayor  of  Baltimore  v.  Root,  8  Md.  102  ;  Hawthorn  v.  City  of  Saint  Louis, 
11  Mo.  59;  Fortune  v.  City  of  Saint  Louis,  23  Mo.  239;  Merwin  v.  Chicago, 
45  111.  193  ;  Triebel  v.  Colburn,  64  111.  376  ;  McDougal  v.  Hennepin  Co.  4  Minn. 
184  ;  Bradley  v.  Cooper,  6  Vt.  121 ;  Burnham  v.  City  of  Fond  Du  Lac,  15  Wis. 
193  ;  City  of  Erie  v.  Knapp,  29  Penn.  St.  173.     See  Fellows  v.  Duncan,  13  Met. 
332. 

2  Mayor  of  Mobile  v.  Rowland,  26  Ala.  501 ;  Clark  v.  School  Commissioner*. 
36  Ala.  G21. 
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g  134.  An  attorney  at  law  is,  for  some  purposes,  a  pub- 
lic officer.  As  sucli  officer,  he  is  so  far  under  the  control  of 
the  Court  that  it  may,  in  some  instances,  compel  him  to  per- 
form gratuitous  services  ;  and  may,  in  all  cases,  require  him  to 
discharge  the  duties  of  his  office  faithfully,  honestly,  and  with- 
out any  breach  of  professional  decorum.  But  when  an  attor- 
ney collects  moneys  for  his  client,  even  by  means  of  a  suit, 
such  money  is  never  treated  as  being  in  custody  of  the  law, 
but  rather  as  money  collected  by  an  agent  for  the  benefit  of 
his  principal.  It  is,  to  the  same  extent  as  money  in  the 
hands  of  any  other  agent,  liable  to  execution.1 

§  135.   By  the  levy  upon  the  goods  of  a  defendant  by 

virtue  of  an  execution  or  attachment,  the  officer  acquires  a 
special  property  therein,  entitling  him  to  their  possession 
and  control.  They  are  thereby  placed  in  the  custody  of  the 
law.  Another  officer,  acting  under  another  writ  of  attach- 
ment, has  no  right  to  interfere  with  them.  As  he  cannot 
reduce  them  into  his  possession,  he  can,  according  to  the 
preponderance  of  the  authorities,  make  no  valid  levy  ;2  but 
in  one  case  it  was  said  that  he  could  levy,  though  he  could  not 
remove.3  Even  if  the  goods  be  taken  from  the  officer  under 
a  writ  of  replevin,  and  delivered  over  to  a  third  person,  they 
still  remain  in  custodia  legis,  to  the  extent  that  they  cannot  be 
levied  upon  under  process  against  the  original  defendant.4 
But  the  officer  who  has  levied  upon  property  may  hold  the 
same  to  answer  for  subsequent  writs  which  come  into  his 
hands  while  the  first  levy  remains  in  force.  The  mere  re- 

1  Riley  v.  Hirst,  2  Penn.  Sfc.  346  ;  Staples  v.  Staples,  4  Greenl.  532 ;  Mann  t;. 
Buford,  3  Ala.  312  ;  Tucker  v.  Butts,  6Geo.  580;  Coburn  v.  Ansart,  3  Mass.  319  ; 
Thayer  v.  Sherman,  12  Mass.  441 ;  Woodbridge  v.  Morse,  5  N.  H.  519  ;  Carr  v. 
Benedict,  48  Geo.  431 ;  White  v.  Bird,  20  La.  An.  188. 

2  Winegardner  v.  Hafer,  15  Penn.  St.  144 ;  Buckey  v.  Snouffer,  10   Md.  149  ; 
Van  Loan  v.  Kline,  10  Johns.  129  ;  iJubois  v.  Harcout,  20  Wend.  41 ;  Moore  v. 
Withenburg,  13  La.  An.  22  ;  Lewis  v.  Buck,  7  Minn.  104  ;  Hartwell  v.  Bissell, 
17  Johns.  128  ;  Rogers  v.  Darnaby,  4  B.  Monr.  241 ;  Taylor  v.  Carryl,  20  How. 
U.  S.  583;  Hamilton  v.  Keedy,  3  McCord,  38  ;  Hagan  v.  Lucas,  10  Pet.  400; 
The  Oliver  Jordan,  2  Curt.  C.  C.  414  ;  Peck  u.  Jennesa,  7  How.  U.  S.  G12. 

3  Benson  v.  Berry,  55  Barb.  C20. 

4  Acker  u.  White.  25  Wend.  614;  Rhines  v.  Phelps,  3  Gilm.  455;  Selleck  v 
Phelps,  11  Wis.  380  ;  Hagan  v.  Lucas.  10  Pet.  400. 
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ccipt  of  the  subsequent  writ  operates  as  a  constructive  levy 
upon  all  property  actually  or  constructively  in  his  possession 
under  a  prior  writ.1  A  levy  by  one  deputy  operates  as  a 
constructive  levy  on  the  same  property  of  a  subsequent  exe- 
cution delivered  to  another  deputy  of  the  same  sheriff.  And 
this  is  true,  although,  before  the  receipt  of  the  second  writ, 
the  property  was  removed  to  another  State,  and  remained 
there  until  after  the  return-day  of  such  writ.2  But  an  un- 
authorized levy  does  not  put  property  in  custody  of  law. 
Hence,  property  seized  by  an  officer  contrary  to  plaintiff's  in- 
structions, was  held  to  be  liable  to  seizure  under  another 
writ.3 

§  136.  Property  conveyed  in  fraud  of  creditors — Gen- 
eral rule. — The  struggle  between  fraud  and  justice  seems  to 
be  as  old  as  time,  and  bids  fair  to  prove  as  endless  as  eternity. 
Fraud  has  always  sought  to  interpose  itself  as  a  shield  to  save 
the  debtor  from  the  execution  of  the  law.  The  law  has  re- 
taliated by  putting  its  mark  of  condemnation  upon  fraud  in 
every  distinguishable  form  ;  and  fraud,  to  escape  the  just 
judgment  of  the  law,  has  concealed  its  identity  by  every  con- 
ceivable disguise,  and  pursued  by  artifice  and  ambuscade  the 
struggle  in  which  open  contest  was  sure  defeat.  Whoever 
goes  out  with  an  execution,  to  seek  the  fruits  of  his  judgment, 
is  too  apt  to  find  that  fraud  has  forestalled  him.  It  then  be- 
comes his  business  to  pursue  those  fruits,  where VQF  fraud  has 
taken  them  ;  to  wrest  them  from  the  possession  of  his  adver- 
sary, wherever  they  may  be  found  ;  and  to  prepare  himself 
to  show  that  the  refuge  whence  he  has  wrested  them  is  still 

o 

the  refuge  of  fraud.  In  many  instances,  the  aid  of  equity  is 
invoked.  But  generally  this  is  unnecessary  ;  for  a  transfer, 
made  to  hinder,  delay,  or  defraud  creditors,  while,  as  between 
the  parties,  it  conveys  the  title,  has,  as  against  a  creditor  pro- 
ceeding under  execution,  no  such  effect.  As  against  the 

1  Van  Winkle  v.  Udall,  1  Hill,  559  ;  Cresson  v.  Stout,  17  Johns.  116  ;  Birds- 
eye  v.  Ray,  4  Hill,  1GO  ;  Collins  v.  Yewens,  10  Ad.  &  El.  570  ;  Bank  of  Lans- 
Ingburgh  v.  Crary,  1  Barb.  542. 

2  Russell  v.  Gibbs,  5  Cow.  390. 

3  Sherry  v.  Schuyler,  2  Hill,  204. 
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fraudulent  transferree,  the  creditor  may  seize  the  property, 
whether  real  or  personal,  as  that  of  the  fraudulent  vendor, 
and  may  proceed  to  sell  it  under  execution.  The  title  trans- 
ferred by  such  sale  is  not  a  mere  equity — not  the  right  to 
control  the  legal  title,  and  to  have  the  fraudulent  transfer 
vacated  by  some  appropriate  proceeding  :  it  is  the  legal  title 
itself,  ajrainst  which  the  fraudulent  transfer  is  no  transfer  at 

7         O 

iill.1  And  what  is  true  of  fraudulent  transfers  is  equally  true 
of  fraudulent  mortgages,  liens,  judgments,  executions,  and  all 
similar  devices  for  hindering,  delaying,  or  defrauding  credit- 
ors. Property  held  under  and  by  virtue  of  a  fraudulent  lien, 
execution,  or  transfer,  is  subject  to  execution  precisely  as  if 
such  transfer  had  not  been  made  and  such  lien  had  not  been 
given  ; 2  and  this,  whether  it  was  wholly  or  partly  fraudulent. 
For  if,  on  account  of  fraud,  it  be  void  in  part,  it  is  at  law  void  in 
toto.3  A  debtor  in  failing  circumstances  may  seek  to  avoid 

1  Scully  v.  Keans,  14  La.  An.  436  ;  Gleises  v.  McHatton,  14  La.  An.  560  ;  Hall 
v.  Sands,  52  Me.  355 ;  Gormerly  v.  Chapman,  51  Geo.  425 ;  Pratt  v.  Wheeler,  6 
Gray,  520 ;  Austin  v.  Bell,  20  Johns.  442 ;  Lowry  v.  Orr,  1  Gilm.  70 ;  Gooch's 
Case,  5  Co.  GO;  Jacoby's  Appeal,  67  Penn.  St.  434  ;  Hoffman's  Appeal,  44  Penn. 
St.  95;  Eastman  r.  Schettler,  13  Wis.  324;  Pepper  v.  Carter,  11  Mo.  540;  Barr 
v.  Hatch,  3  Ohio,  527 ;   Russell  v.  Dyer,  33  N.  H.  186 ;   Duvall  v.  Waters,  1 
Bland.  569 ;  Middleton  v.  Sinclair,  5  Cr.  C.  C.  409 ;  Lawrence  v.  Lippencott,  1 
Halst.  473  ;  Croft  v.  Arthur,  3  Dessau,  223  ;  Shears  v.  Rogers,  3  B.  &  Ad.  363  ; 
Allen  v.  Berry,  50  Mo.  90  ;  Ryland  r.  Callison,  54  Mo.  513;  Staples  v.  Bradley, 
23  Conn.  167  ;  Fowler  v.  Trebein,  16  Ohio  St.  493  ;  Manhattan  Co.  v.  Evertson, 
6  Pai.  457 ;  Foley  v.  Bitter,  34  Md.  646 ;  Shur  v.   Statler,  1  "West.  L.  Mo.  317. 
But  Payne  v.  Graham,  23  La.  An.  771 ;  Collins  v.  Shaffer,  20  La.  An.  41,  seem 
to  oppose  the  general  rule. 

2  As  to  mortgages,  see  Angier  v.  Ash,  6  Foster,  99 ;  Brown  v.  Snell,  46  Me.  490. 
In  the  case  of  Booth  v.  Bunce,  33  N.  Y.  139,  members  of  an  embarrassed  corpora- 
tion formed  a  new  corporation,  to  which  they  transferred  all  the  assets  of  the  old 
one.     This  transaction  was  declared  void  as  against  the  creditors  of  the  old  cor- 
poration, and  they  were  allowed  to  levy  upon  the  property  as  though  no  transfer 
had  been  made,  the  Court  quoting,  with  approval,  the  following  language  from 
another  decision  :  "  Deeds,  obligations,  contracts,  judgments,  and  even  corporate 
bodies,  may  be  instruments  through  which  parties  may  obtain  the  most  un- 
righteous advantages.     All  such  devices  and  instruments  have  been  resorted  to, 
to  cover  up  fraud ;  but  whenever  the  law  is  invoked,  all  such  instruments  are  de- 
clared nullities ;  they  are  a  perfect  dead  letter ;  the  law  looks  upon  them  as  if 
they  had  never  been  executed.    They  can  never  be  justified  nor  sanctified  by  any 
new  shape  or  cover,  by  forms  or  recitals,  by  covenants  or  sanctions,  which  the  in- 
genuity, or  skill,  or  genius  of  the  rogue  may  devise." 

3  Russell  v.  Winne,  37  N.  T.  591 ;  4  Abb.  Pr.  N.  S.  384  ;  Collins  v.  Blantern, 
2  Wils.  351 ;  Maleverer  v.  Redshaw,  1  Mod.  35 ;  Norton  v.  Simmes,  Hobart,  12 
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his  creditors   by  purchasing  property,  and  having  the  title 

taken  in  the  name  of  some  friend  or  relative.     This,  bcins:  a 

•  ° 

device  to  hinder,  delay,  or  defraud  creditors,  may  be  thwarted  ; 

or,  more  properly  speaking,  the  property  thus  conveyed  may 
be  made  to  contribute  to  the  payment  of  the  debts  of  its  real 
owner.  This  object  cannot,  however,  be  accomplished  at  law. 
The  aid  of  equity  must  be  sought.  Where  a  debtor  has  fraud- 
ulently conveyed  his  property,  it  may  be  taken  on  execution 
against  him,  because,  in  favor  of  his  creditors,  he  is  still  con- 
sidered as  the  owner  of  the  legal  as  well  as  of  the  equitable 
title.  But  when  he  has  fraudulently  bought  property,  and 
had  the  title  taken  in  the  name  of  another,  the  circumstances 
are  different,  though  the  object  is  the  same.  If  the  transfer 
were  treated  as  void,  the  title  would  remain  in  the  person  of 
whom  the  purchase  was  made  ;  and  this  would  be  of  no  ad- 
vantage to  the  creditors.  The  transfer  must  therefore  be 
treated  as  valid,  and  as  transmitting  the  legal  title  to  the  per- 
son named  in  the  deed.  This  legal  title  cannot  be  reached  by 
the  levy  of  an  execution  against  the  debtor,  because  he  has 
never  owned  it.  The  creditors  must  therefore  resort  to 
equity,1  except  in  a  few  States,  where  statutes  have  been  en- 
acted to  enable  them  to  reach  it  at  law.2 

C. ;  Mackio  v.  Cairns,  Hopk.  373 ;  S.  C.  5  Cow.  547  ;  Hyslop  v.  Clark,  14  Johns. 
4G4 ;  McKcnty  v.  Gladwin,  10  Cal.  227 ;  Fermor's  Case,  3  Co.  78 ;  Weedon  v. 
ILiwcs,  10  Conn.  50  ;  Wimbush  v.  Tailbois,  Plovrden,  54  ;  Scales  v.  Scott,  13  Cal. 
77  ;  Tickncr  u.  Wishall,  0  Ala.  305 ;  Burke  v.  Miirphy,  27  Miss.  1G7  ;  Mead  v. 
Combs,  10  N.  J.  E.j.  112  ;  Hall  v.  Heydon,  41  Ala.  242  ;  Coolidge  u.  Melvin,  42 
N.  H.  510  ;  Johnson  v.  Murchison,  1  Wins.  292  ;  Hawes  v.  Mooney,  39  Conn.  37. 

1  Williams  v.  Council,  4  Jones,  20G;  Howe  v.  Bishop,  3  Met.  28;  Dockray  v. 
Mason,  48  Mo.  178  ;  Low  v.  Marco,  53  Me.  45  ;  Hamilton,  v.  Cone,  99  Mass.  478  ; 
Webster  v.  Folsom,  58  Me.  230  ;  Parris  v.  Thompson,  1  Jones,  N.  C.  57  ;  Jimmer- 
son  v.  Duncan,  3  Ib.  537  ;  Trask  v.  Green,  9  Mich.  358;   Smith  r.  Iliuson,  4 
Heisk.  250  ;  Garfield  v.  Hatmaker,  15  N.  Y.  47G,  re-affirming  Brewster  v.  Power, 
10  Pai.  5G2,  and  overruling  Wait  v.  Day,  4  Denio,  439 ;  Worth  v.  York,  13  Ired. 
20G  ;  Pago  v.  Goodman,  8  Ired.  Eq.  16  ;  Davis  v.  McKinney,  5  Ala.  719  ;  Gray  v. 
Farris,  7  Yerg.  155 ;  Dewey  r.  Long,  25  Vt.  5G4  ;  Garret  r.  Rhame,  9  Rich.  407. 

2  Tevia  v.  Doc,  3  Ind.  129  ;  Penniiigton  v.  Clifton,  11  Ind.  1G2  ;  Clark  v.  Cham- 
berlain, 13  Allen,  257  ;  Dunnica  v.  Coy,  24  Mo.  1G7  ;  Rankin  v.  Harper,  23  Mo. 
579  ;  Eddy  v.  Baldwin.  Ib.  588 ;  Thomas  r.  Walker,  G  Humph.  93  ;  Cecil  Bank 
v.  Snively,  23  Md.  233  ;  Kimiuel  u.  McRight,  2  Peon.  St.  38  ;  Howo  v.  Ways- 
wan,  12  Mo.  1G9. 
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§  137.  What  creditors  may  levy  on  property  fraud- 
ulently conveyed. — To  authorize  a  plaintiff  to  seize  prop- 
erty which  has  been  transferred  with  a  view  of  defrauding 
or  delaying  creditors,  it  is  not  necessary  for  him  to  show  that 
the  transfer  was  made  to  avoid  the  payment  of  his  particular 
debt.  If  an  intent  existed  to  defraud  any  single  creditor, 
the  transfer  is  void  as  against  all  creditors.  A  transfer  made 
for  the  purpose  of  hindering,  delaying,  or  defrauding  exist- 
ing creditors,  is  void  as  against  subsequent  creditors.1  In  this 
respect,  a  fraudulent  differs  from  a  voluntary  conveyance.  A 
voluntary  conveyance,  made  bona  fide,  is  valid  against  sub- 
sequent creditors.  They  cannot  complain  because  their 
debtor,  prior  to  the  debt,  chose  to  give  his  property  away. 
If  the  grantor  was  free  from  debts  when  his  conveyance  waa 
made,  but  it  can  be  shown  that  he  intended  to  become  in- 
debted to  another,  and  defraud  him  by  means  of  such  con- 
veyance, then  it  is  void  as  against  creditors.2 

§  138.  What  kinds  of  property  may  be  taken  from 
fraudulent  grantee. — The  kinds  of  property  which  may  be 
levied  upon  as  that  of  the  fraudulent  grantor  embrace  every- 
thing which  could  have  been  subjected  to  execution  in  his 
hands  if  no  conveyance  had  been  made.  In  other  words,  the 
laws  against  fraudulent  conveyances  are  applicable  to  every 
species  of  property  which  the  grantor's  creditors  could  have 
lawfully  had  appropriated  to  the  payment  of  their  demands.3 

IWyraan  v.  Brown,  50  Me.  139;  Clark  v.  French,  23  Me.  221;  Barling  v. 
Bishopp,  29  Beav.  417  ;  Vertner  v.  Humphreys,  14  S.  &  M.  130  ;  Iley  v.  Niswan- 
ger,  1  McCord'sCh.  518  ;  Carpenter  v.  Hoc,  10  N.  Y.  227  ;  Madden  v.  Day,  1  Bai. 
337 ;  Parish  v.  Murphree,  13  How.  U.  S.  92  ;  Beach  v.  White,  Walk.  Ch.  495  ; 
Hurdt  v.  Courtenay,  4  Met.  Ky.  139  ;  Lowry  v.  Fisher,  2  Bush,  70  ;  Ridgeway 
u.  Underwood,  4  Wash.  C.  C.  129 ;  Doyle  v.  Sleeper,  1  Dana,  531. 

2  Littleton  v.  Littleton,  1  D.  &  B.  327  ;  Ridgeway  v.  Underwood,  4  Wash.  C. 
C.  129 ;  Stileman  v.  Ashdown,  2  Atk.  481 ;  Barling  v.  Bishopp,  29  Beav.  417 ; 
Howe  u.Ward,  4  Me.  195 ;  Black  v.  Nease,  37  Penn.  St.  433  ;  Graham  v.  O'Keeffe, 
16  Irish  Ch.  1 ;  Tarbach  u.  Marbury,  2  Vern.  509  ;  New  Haven  St.  Co.  v.  Vander- 
bilt,  16  Conn.  420  ;  Cook  v.  Johnson,  1  Beas.  51 ;  National  Bank  u.  Sprague,  20 
N.  J.  Eq.  13 ;  Murphy  v.  Abraham,  15  IrLsh  Eq.  N.  S.  371 ;  Miller  v.  Wilson,  15 
Ohio,  108  ;  Lyman  v.  Cessford,  15  Iowa,  229  ;  Bogard  v.  Gardley,  4  S.  &  M.  302; 
Williams  u.  Banks,  11  Md.  198. 

3 Bump  on  Fraudulent  Conveyances  2S3,  264 ;  Bank  v.  Ballard,  12  Rich.  259; 
Garrison  v.  Mouaghan,  33  Penn.  St.  232. 
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But  it  is  evident  that  creditors  cannot  be  defrauded,  hindered, 
nor  delayed  by  the  transfer  of  property  which,  neither  at  law 
nor  in  equity,  can  be  made  to  contribute  to  the  satisfaction  of 
their  debts.1  Hence,  it  is  almost  universally  conceded  that 
property  which  is,  by  statute,  exempt  from  execution,  cannot 
be  reached  by  creditors  ou  the  ground  that  it  has  been  fraud- 
ulently transferred.2 

§  139.    Origin  of  the  law  against  fraudulent  transfers. 

— Whether  the  result  of  fraudulent  transfers,  as  stated  in  the 
three  preceding  sections,  was  fully  recognized  at  common  law, 
may,  perhaps,  admit  of  some  doubt.  At  all  events,  Parlia- 
ment saw  proper  not  to  rest  entirely  upon  common-law  rules, 
but  to  enact  several  statutes,3  all  designed  to  prevent  persons 
from  taking  advantage  of  their  own  frauds.  It  is  claimed 

O  O 

that  these  statutes  were  but  declaratory  of  the  common  law, 
and  that  every  wrong  to  which  they  have  been  applied  was 
susceptible  of  equally  successful  treatment  without  their  aid.4 
At  all  events,  it  seems  not  to  be  necessary,  at  the  present  day, 
to  show  that  an  alleged  fraudulent  device  falls  within  the  pro- 
visions of  either  of  these  statutes  ;  and  we  may,  therefore, 
assume  that  every  transfer,  pledge,  or  lien  made  with  intent 
to  delay,  hinder,  or  defraud  creditors,  is,  as  against  such  cred- 
itors, void,  whether  it  assumes  some  one  of  the  forms  desig- 
nated by  these  statutes,  or  takes  some  shape  hitherto  unknown 
and  undescribed.5  It  becomes,  therefore,  of  the  highest  im- 

1  Winebrinner  r.  Weisinger,  3  Monr.  33  ;  Deannan  v.  Dearman,  4  Ala.  521 ; 
Planters'  Bank  r.  Henderson,  4  Humph.  75. 

2  Bond  v.  Seymour,   1   Chand.  40 ;   Smith  v.  Allen,  39  Miss.  469  ;  Legro  v. 
Lord,  10  Me.  1G1 ;  Lishy  v.  Perry,  6  Bush,  515 ;  Vaughan  v.  Thompson,  17  111. 
78  ;  Pike  v.  Miles,  23  Wis.  164  ;  "Wood  v.  Chambers,  20  Tex.  247 ;  Foster  v. 
McGregor,  11  Vt.  595;  Cox  v.  Shropshire,  25  Tex.  113;  Beanu.  Smith,  2  Mason, 
252. 

3  St.  50  Edw.  IK,  Ch.  6  ;  3  Hen.  VH,  Ch.  4  ;  13  Eliz.  Ch.  5  ;  27  Eliz.  Ch.  4. 

*  Cadogan  v.  Kennett,  Cowp.  432  ;  Clark  v.  Douglas,  62  Penn.  St.  408  ;  Bar- 
ton v.  Vanheythusen,  11  Hare's  Ch.  132  ;  Clements  v.  Moore,  6  Wall.  312  ;  Peck 
v.  Land,  2  Kelly,  10  ;  Hudnal  v.  Wilder,  4  McCord,  294. 

6  "  Wherever  the  statute  is  ineffective,  either  through  a  change  of  custom,  or 
the  introduction  of  a  new  kind  of  property,  or  the  concocting  of  some  new  de- 
vice, there  the  common  law  intervenes  with  its  pure  and  elevated  principles  of 
morality  and  justice,  and  enforces  the  dictates  of  common  honesty  and  common 
lense.  In  other  words,  ths  common  law  supplements  the  statute,  to  the  end  that 
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portance,  that  persons  seeking  to  harvest  the  fruits  of  their 
judgments  should  be  enabled  to  determine  whether  prop- 
erty,  formerly  belonging  to  the  defendant,  but  transferred  by 
him  to  another,  may  still  be  taken  and  appropriated  to  the 
payment  of  his  debts,  on  the  ground  that  the  transfer  was 
void  as  against  creditors.  The  subject  of  fraudulent  liens  and 
transfers  is  of  such  importance,  and  has  given  rise  to  so  many 
reported  adjudications,  that  it  cannot  be  treated  with  desirable 
fullness  within  the  limits  of  this  work.  And,  fortunately, 
such  treatment  is  not  now  necessary,  because  of  the  research 
and  ability  already  devoted  to  it  in  the  notes  to  Twyne's  Case 
in  1  Smith's  Leading  Cases  ;  in  the  notes  to  Sexton  r.  Wheaton, 
Salmon  v.  Bennett,  Thomas  v.  Jenks,  and  Grover  v.  Wake- 
inau,  1  American  Leading  Cases  ;  in  Kerr  on  Fraud  and  Mis- 
take, with  American  Notes  by  Mr.  0.  F.  Bump  ;  and  finally, 
in  a  more  elaborate  form,  in  Mr.  Bump's  excellent  treatise 
on  Fraudulent  Conveyances.  The  subject  is,  however,  so  in- 
timately connected  with  the  law  of  executions,  that  we  must 
give  it  some  further  consideration.  "We  shall  endeavor  to 
show,  in  the  briefest  manner  possible  :  1st.  Who  are  the  per- 
sons from  whose  hands  the  property  cannot  be  taken  under 
execution  against  the  fraudulent  vendor ;  2d.  The  most  im- 
portant classes  of  cases  in  which  transactions  are  regarded  as 
fraudulent,  prima  facie,  or  per  se,  owing  to  the  nature  of  the 
transfer,  and  independent  of  any  evidence  showing  the  actual 
intent  ;  and  3d.  When  and  where  the  retention  of  possession 
by  the  vendor  is  conclusive  proof  of  fraud. 

§  140.  Persons  whose  rights  cannot  be  affected  by 
showing  that  transfer  was  fraudulent. — The  general 
statement,  that  transfers  or  liens  made  to  hinder,  delay,  or 
defraud  creditors  are  void  against  the  persons  sought  to  be 
so  prejudiced  or  defrauded,  must  always  be  understood  with 
this  qualification,  that  the  rule  is  not  to  be  applied  against 
persons  who  have  obtained  interests  in  the  property  in  good 

justice  may  be  done  and  every  species  of  fraud  suppressed."  (Bump  on  Fraud- 
ulent Conveyances,  59  ;  Blackman  v.  "Wheaton,  13  Minn.  326 ;  Fox  v.  Hills,  1 
Conn.  295  ;  State  v.  Fife,  2  Bai.  337  ;  Lillard  v.  McGee,  4  Bibb,  165  ;  Taylor  v 
Heriot,  4  Dessau,  227.) 

F.  Ex.— 13. 
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faith,  and  for  a  valuable  consideration.1  The  law  does  not 
interpose  in  favor  of  creditors  as  against  persons  who  are  in- 
nocent of  all  participation  in  the  fraud  ;  who  have  not  assisted 
it  by  act,  design,  or  neglect ;  who  have  had  neither  notice  nor 
knowledge  of  its  existence  ;  and  have  parted  with  valuable 
consideration  upon  their  faith  in  the  transfer,  which,  in  the 
end,  may  be  shown  to  have  been  fraudulent.  It  is  not  sufli- 
cient  that  the  person  in  whose  hands  the  property  is  found, 
can  show  that  he  has  acquired  it  for  a  valuable  consideration, 
or  that  he  has  acquired  it  in  good  faith.  He  must  surrender 
the  property  to  the  creditors,  unless  he  can  show  that  his  ac- 
quisition is  sustained  both  by  good  faith  and  by  a  valuable  con- 
sideration. "  An  inquiry  into  the  good  faith  of  the  grantee  is 
only  necessary  when  there  is  a  valuable  consideration  for  the 
transfer.  The  mere  acceptance  of  a  transfer,  without  a  valu- 
able consideration,  is  of  itself  sufficient  evidence  of  a  partici- 
pation in  the  debtor's  fraudulent  intent."  If  no  valuable 
consideration  existed,  the  transaction  is  per  se  fraudulent,  as 
against  creditors,  when  it  would  hinder  or  delay  if  permitted 
to  stand.  !N"o  evidence  of  the  intent  of  the  parties  can  be 
received.  The  inference  of  the  law  is  irresistible.  But  the 
consideration  paid,  though  valuable,  may  have  been  inade- 
quate. The  inadequacy  of  the  consideration  does  not  neces- 
sarily avoid  the  transfer.  It  is,  however,  a  material  fact,  to 
be  considered  by  the  jury  as  a  badge  of  fraud  ;  and  may 
operate  to  avoid  the  transfer  when,  either  alone  or  in  con- 
nection with  other  facts,  it  produces  the  conviction  that  the 
transfer  was  not  made  in  good  faith.3 

1 A  purchaser  from  a  fraudulent  vendee,  in  good  faith  and  for  value,  will  hold 
the  property  against  a  creditor  who  had  issued  an  execution,  but  hud  not  levied 
it  when  such  purchase  was  made.  (Young  v.  Lathrop,  12  Am.  Hep.  603  ;  S.  C. 
67  N.  C.  G3.) 

2  Bump  on  Fraudulent  Conveyances,  229 ;  Taylor  v.  Jones,  2  Atk.  GOO  ;  Strong 
v.  Strong,  18  Beav.  408;  Goldsmith  v.  Russell,  5  D.  M.  &G.  547;  Belt  •:.  Rag- 
net,  27  Tex.  471 ;  Newman  v.  Cordell,  43  Barb.  448  ;  Feck  v.  Ciirmichiifl,  0  Yerg. 
325  ;  Gamble  v.  Johnsbn,  9  Mo.  G05 ;  Swartz  v.  Hazlett,  8  Cal.  US;  Wiso  v. 
Moore,  31  Geo.  148  ;  Lee  v.  Figg,  37  Cal.  328;  Hicks  r.  Stone,  13  Minn.  434; 
Clark  v.  Chamberlain,  13  Allen,  257. 

SMonell  v.  Scherrick,  54  111.  2G9  ;  Kane  v. Weighlcy,  22  Penn.  St.  179 ;  Trimble 
u.  Ratcliff,  9  B.  Monr.  511  ;  Robinson  v.  Robards,  15  Mo.  459  ;  Leo  r.  Hunter,  1 
Pai.  519 ;  Barrow  v.  Bailey,  5  Fla.  9  ;  Seamans  v.  White,  8  Ala.  G5G  ;  Kuyken- 
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S  141.  Good  faith  of  the  holder  of  property  transferred 
In  fraud. — The  mere  payment  of  a  valuable  and  sufficient 
consideration  is  by  no  means  conclusive  in  favor  of  the  holder 
of  property  which  has  been  fraudulently  transferred.  On  the 
contrary,  if  it  be  shown  that  the  holder  did  not  acquire  the 
property  in  good  faith,  it  is  immaterial  whether  he  paid  full 
value  or  no  value.1  That  the  transaction  was  to  hinder,  delay. 
or  defraud  creditors  is  sufficient  to  annul  it,  unless  the  person 
into  whose  hands  the  property  has  come  is  guiltless  of  all 
complicity  in  the  fraudulent  intent,  and  is  ignorant  of  its 
existence.  The  acquisition  of  the  property,  though  for  full 
value,  is  not  in  good  faith  when  the  purchaser  participated  in 
the  grantor's  fraudulent  intent,  nor  when,  without  participat- 
ing in  such  intent,  he  had  notice  of  its  existence.  The  cases 
in  which  actual  knowledge  can  be  proved  are  not  likely  to  be 
frequent ;  for  people  engaged  in  the  prosecution  of  fraudulent 
schemes  seek  to  conceal  all  direct  evidences  of  their  purposes 
and  intentions,  and  true  relations  to  the  business  in  hand. 
But  notice  may  be  inferred,  where  actual  knowledge  cannot 
be  established.  The  purchase  will  be  regarded  as  mala  fide 
where,  at  any  time  prior  to  the  payment  of  the  purchase- 
money,2  the  purchaser  had  ' '  knowledge  of  facts  sufficient  to 
excite  the  suspicions  of  a  prudent  man,  and  put  him  oil  in- 
quiry,3 or  to  lead  a  person  of  ordinary  perception  to  infer 
fraud." 4  It  is  sufficient  to  charge  the  purchaser  with  notice, 

dall  v.  McDonald,  15  Mo.  416  ;  Arnold  v.  Bell,  1  Hayw.  N.  C.  396  ;   Bryant  v. 
Kelton,  1  Tex.  415  ;  Penhall  v.  Elwin,  1  Sra.  &  Gif.  258. 

1  Worseley  v.  De  Mattos,  1  Burr,  474 ;  Bott  v.  Smith,  21  Beav.  516  ;  Harman 
p.  Richards,  10  Hare,  81 ;  Thompson  v.  Webster,  4  Drew,  628  ;  7  Jur.  N.  S.  531 ; 
Lloyd  v.  Attwood,  3  De  G.  &  J.  655  ;  Fraser  v.  Thompson,  4  De  G.  &  J.  659 ; 
Carlett  v.  Radcliffe,  14  Moore,  P.  C.  121 ;  Holmes  v.  Penney,  3  K.  &  J.  99  ;  Har- 
rison v.  Kramer,  3  Clarke,  543 ;  "Wood  v.  Chambers,  20  Tex.  247 ;  Stein  v.  Her- 
mann, 23  Wis.  132  ;  Pulliam  v.  Newberry,  41  Ala.  168  ;  Harrison  v.  Jaquess,  29 
Tnd.  208  ;  Sayre  v.  Fredericks,  16  N.  J.  Eq.  205  ;  Robinson  v.  Holt,  39  N.  H.  557  ; 
Zerbe  v.  Miller,  16  Penn.  St.  488 ;  Pettus  v.  Smith,  4  Rich.  Eq.  197 ;  Brown  v. 
Force,  7  B.  Monr.  367. 

2  Parkinson  v.  Hanna,  7  Blki  400  ;  Story  v.  Windsor,  2  Atk.  630  ;  Harding- 
ham  v.  Nicholls,  3  Atk.  304. 

«  Green  v.  Tautum,  19  N.  J.  Eq.  105  ;  S.  C.  21  N.  J.  Eq.  364  ;  Atwood  v.  Imp 
son,  20  N.  J.  Eq.  150  ;  Jackson  v.  Mather,  7  Cow.  301  ;  Mills  v.  Howeth,  19  Tex. 
257  ;  Smith  u.  Henry,  2  Bailey,  118. 

4  Wright  v .  Brandis,  1  Ind.  336. 
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that,  by  ordinary  diligence,  he  might  have  known,  or  that  he 
had  reason  to  know  or  believe,  what  was  the  intent  of  the 
transfer.1  The  notice  to  the  vendee,  which  renders  his  pur- 
chase mala  Jide,  must  be  in  regard  to  the  intent  to  hinder,  de- 
lay, or  defraud.  His  knowledge  of  the  financial  embarrass- 
ment or  insolvency  of  the  vendor  is  not  sufficient ; 2  for  every 
man,  regardless  of  his  solvency,  has  the  right  to  sell  and 
transfer  his  property,  at  anytime  before  it  is  made  subject  to 
writs  issued  by  his  creditors. 

§  142.  Voluntary  conveyances. — Transfers  which  are  re- 
garded as  fraudulent  per  se,  or  prima  facie,  will  be  considered 
in  the  following  order  :  1st.  Absolute  conveyances  ;  2d.  Mort- 
gages and  trust  deeds,  purporting  to  be  made  to  secure  exist- 
ing indebtedness  ;  3d.  Assignments  for  the  benefit  of  creditors. 
Of  conveyances,  we  shall  first  treat  of  those  which  are  volun- 
tary. Where  it  can  be  shown  that  the  intent  with  which 
any  conveyance  was  made  was  to  hinder,  delay,  or  de- 
fraud creditors,  there  can  be  no  doubt  that  it  is  void  as  against 

'  O 

them.  With  respect  to  voluntary  conveyances,  the  intent 
with  which  they  were  made  may  be  inferred  from  the  situa- 
tion of  the  grantor  at  the  time.  "  The  law  presumes  that 
every  man  intends  the  necessary  consequences  of  his  act,  and 
if  the  act  necessarily  delays,  hinders,  or  defrauds  his  creditors, 
then  the  law  presumes  that  it  is  done  with  fraudulent  intent. "  3 

1  Humphries  v.  Freeman,  22  Tex.  45  ;  Farmers'  Bank  v.  Douglass,  11  S.  &  M. 
469 ;  Foster  v.  Grigsby,  1  Bush,  86  ;  Garahy  v.  Bayley,  25  Tex.  Supp.  294.   But 
there  are  authorities  -which  seem  to  require  that  the  vendee  should  participate  in 
the  intent,  or  his  purchase  will  be  deemed  in  good  faith.     (Seavy  v.  Dearborn, 
19  N.  H.  351 ;  Brown  v.  Force,  7  B.  Mon.  357;  Sterling  v.  Ripley,  3  Chand.  166.) 

2  Atwood  v.  Impson,  20  N.  J.  Eq.  150  ;  Sisson  v.  Roath,  30  Conn.  15  ;  Bunyard 
v.  Scubrook,  1  Fos.  &  Fin.  321;  Hughes  v.  Monty,  24  Iowa,  499;  Loeschigk  v. 
Bridge,  42  N.  Y.  421  ;  Merchants'  N.  B.  v.  Northrop,  22  N.  J.  Eq.  53  ;  Beals  v. 
Guernsey,  8  Johns.  446  ;  Lyon  v.  Rood,  12  Vt.  233.    Contra,  Reinheimer  v.  Hem- 
ingway, 35  Pcnn.  St.  432. 

3  Bump  on  Fraudulent  Conveyances,  p.  282,  citing  Potter  v.  McDowell,  31 
Mo.  62;  O'Connor  v.  Bernard,  2  Jo.  654;  Freeman  v.  Pope,  5  L.  R.  Ch.  358; 
S.  C.  39  L.  J.  Ch.  689  ;  Norton  v.  Norton,  5  Gush.  524  ;  Smith  v.  Cherrill,  4  L. 
E.  Eq.  390 ;  S.  C.  30  L.  J.  Ch.  738  ;  French  v.  French,  6  D.  M.  &  G.  95 ;  S.  C. 
25  L.  J.  Ch.  612 ;  Strong  v.  Strong,  18  Beav.  408 ;  Freeman  v.  Burnham,  30 
Conn.  469  ;  Corlett  v.  Ratcliffe,  14  Moore,  P.  C.  121 ;  Reese  River  M.  Co.  v.  At- 
wr-11,  7  L.  R.  Eq.  347  ;  Van  "Wyck  v.  Seward,  18  Wend.  375  ;  Thompson  v.  Web- 
kt.;r.7  Jur.  (N.  S.)  531. 
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On  the  other  hand,  it  is  equally  well  settled  that  every  man 
is  entitled  to  dispose  of  his  own  property  as  he  thinks  best, 
provided  that  neither  the  intent  nor  the  result  of  the  act  of 
disposition  is  to  hinder,  delay,  or  defraud  his  creditors.  A 
man  free  from  debt  may  make  a  valid  gift  of  his  property — 
one  which  subsequent  creditors  cannot  successfully  assail  other- 
wise than  by  showing  that  the  gift  was  made  with  a  view  of 
becoming  indebted,  and  of  defrauding  them.1  Nor  is  the 
mere  fact  of  the  donor's  existing  indebtedness  conclusive 
against  the  gift.  Existing  creditors  cannot  avoid  the  gift, 
either  at  law  or  in  equity,  if,  at  the  time  it  was  made,  their 
claims  were  amply  secured  ; 2  nor  if,  when  in  favor  of  a  mem- 
ber of  donor's  family,  the  pecuniary  circumstances  of  the 
donor,  at  the  time  of  making  the  gift,  were  such  that  the 
withdrawal  of  the  property  from  his  assets  did  not  hazard 
the  rights  of  his  creditors,  nor  materially  diminish  their  pros- 
pects of  payment.3  Upon  this  last  point,  the  authorities  are 
not  unanimous.  The  minority  contend  that  a  gift  is  void  as 
to  existing  creditors,  irrespective  of  its  amount  and  of  the 
circumstances  and  intention  of  the  donor.4  But  when  a  vol- 

1  Sexton  v.  Wheaton,  8  Wheat.  229 :  Russel  v.  Hammond,  1  Atk.  14 ;  Walker 
v.  Burrows,  1  Atk.  94 ;  Townshend  v.  Windham,  2  Ves.  1 ;  Stephens  v.  Olive,  2 
Bro.  Ch.  91 ;  Lush  v.  "Williamson,  5  Ves.  384  ;  Glaister  v.  Hewer,  8  Ves.'  199  ; 
Battersbee  v.  Farrington,  1  Swanst.  106 ;  Faringer  v.  Ramsay,  4  Md.  Ch.  33 ; 
Bonny  v.  Griffith,  1  Hays,  115  ;  Benton  u.  Jones,  8  Conn.  188  ;  Sweeney  v.  Dam- 
ron,  47  111.  450 ;  "Winebrinner  v.  Weisinger,  3  Monr.  32  ;  Baker  v.  Welch,  4  Mo. 
484  ;  Charlton  v.  Gardner,  11  Leigh,    281 ;  Haskell  v.  Bakewell,  10  B.  Monr. 
206;  Phillips  u.  Wooster,  36  N.  Y.  412;  S.  C.  3  Abb.  Pr.  N.  S.  475  ;  Roberts  v. 
Gibson,  6  H.  &  J.   116 ;  Creed  v.  Lancaster  Bank,   1  Ohio  St.  1  ;  Thomson  v. 
Dougherty,  12  S.  &  R.  448 ;  Martin  v.  Olliver,  9  Humph.  561 ;  Dick  v.  Ham- 
ilton, Deady,  322. 

2  Manders  v.  Manders,  4  Irish  Eq.  434  ;  Pell  v.  Tredwell,  5  Wend.    661 ;  Ste- 
phens v.  Olive,  2  Bro.  C.  C.  90  ;  Johnson  v.  Zane,  11  Gratt.  552  ;  Hester  v.  Wil- 
kinson, 6  Humph.  215. 

3  Kipp  v.  Hanna,  2  Bland.  26 ;  Bonny  v.   Griffith,  Hayes,   115  ;  Babcock  v. 
Echler,  24  N.  Y.  623  ;  Taylor  v.  Eubanks,  3  A.  K.  Marsh.  239 ;  Jackson  v.  Tun- 
no,  3  Dessau,  1  ;  Bracket  v.  Waite,  4  Vt.  389  ;  Smith  v.  Lowell,  G  N.  H.  67  ; 
Thompson  v.  Webster,  7  Jur.  N.  S.  531 ;  4  Drew,  628  ;  Clements  v.  Eccles,  11 
Irish  Eq.  229  ;  DoJd  v.  McGraw,  3  Eng.  84;  Williams   v.  Banks,  11  Md.  198  ; 
Salmon  v.  Bennett,  1  Conn.  525  ;  Abbe  v.  Newton,  19  Conn.  20  ;  Posten  v.  Posten, 
t  Whart.  27 . 

4  Reade  v.  Livingston,  3  Johns.  Ch.  481  ;  Moore  v.  Spence,  G  Ala.  506  ;  Foote 
p.  Cobb,  18  Ala.  586  ;  O'Daniel  v,  Crawford,  4  Dev.  197 ;  Kissam  v.  Edmoudson, 
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tmtary  transfer  is  made  by  an  insolvent  debtor,1  or  by  a  debtor 
in  such  financial  circumstances  that  the  gift  tends  materially 
to  hinder,  delay,  or  defraud  his  creditors,2  it  is  clearly  void  as 
against  them.  In  such  a  case,  the  inference  of  law  is  irre- 
sistible, and  cannot  be  overcome  by  any  evidence  in  regard 
to  the  debtor's  actual  intent.3 

§  143.  A  conveyance  to  the  use  of  the  grantor  is,  by 
the  statute  of  3  Henry  VIE,  Ch.  4,  void  as  against  creditors. 
The  purposes  for  which  such  a  deed  is  made,  and  the  actual 
intention  of  the  parties,  are  immaterial.  Nor  does  it  make 
any  difference  that  the  grantor  was  solvent  or  entirely  free 
from  debt  when  he  made  the  transfer.  "  In  all  the  refine- 
ments of  uses  and  trusts,  in  the  midst  of  multiplied  distinc- 
tions between  legal  and  equitable  interests,  which  have 
abounded  in  the  progress  of  Anglican  jurisprudence,  this 
principle  has  never  been  doubted,  and  the  mockery  of  a 
transfer  by  a  debtor  of  his  property,  to  be  held  for  the  use  of 
the  debtor,  has  never  been  allowed  to  defeat  the  risrhts  or 

?  O 

remedies  of  creditors."4 

1  Ired.  Eq.  180 ;  Bogard  v.  Gardley,  4  S.  &  M.  302 ;  Choteau  v.  Jones,  11  El. 
318. 

1  Annin  v.  Annin,  24  N.  J.  Eq.  184  ;  Phelps  v.  Morrison,  Id.  195  ;  Caswell  v. 
Hill,  47  N.  H.  407 ;  Morgan  v.  McLelland,  3  Dev.  82 ;  Wellington  r.  Fuller,  38 
Me.    Gl  ;  Reppy  v.  Reppy,  46  Mo.   571 ;  Stickney  v.  Borman,  2  Penn.  St.  G7 ; 
Shontz  v.  Brown,  27  Penn.  St.  123  ;  Raymond  v.  Cook,  31  Tex.  373  ;  Dulany  v. 
Green,  4  Barring.  285;  Walcott  v.  Almy,  6  McLean,  23  ;  Craig  v.  Gamble,  5  Fla. 
430  ;  Doughty  v.  King,  2  Stock.  396  ;  Barnard  v.  Ford,  L.  R.  4  Ch.  247  ;  Burpee 
v.  Bunn,  22  Cal.  194 ;  Sargent  v.  Chubbuck,  19  Iowa,  37  ;  Harvey  v.  Steptoe, 
17  Gratt.   289 ;  Catchings  v.  Manlove,  39  Miss.  G55  ;  Welcome  v.  Batchelder,  23 
Me.  85. 

2  Holmes  v.  Penney,  3  K.  &  J.  90  ;  Jonea  v.  Slubey,  5  H.  &  J.  372  ;  Parkman 
v.  Welch,  19  Pick.  231 ;  Potter  v.  McDowell,  31  Mo.  62  ;  Wilson  v.  Buchanan,  7 
Gratt.  334 ,  Worthington  v.  Bullett,  6  Md.  172  ;  Crossley  v.  El  worthy,  L.  R.  12 
Eq.  158  ;  Townsend  v.  Westacott,  2  Beav.   340;  Skarf  v.  Soulby,  1  Mac.  &  G. 
364. 

8 Phelps  v.  Curts,  8  C.  L.  N.  208. 

4  Bump  on  Fraudulent  Conveyances,  239.  For  application  of  the  law  against 
Conveyances  containing  reservations  for  the  benefit  or  advantage  of  grantor, 
Bee  Mackie  v.  Cairns,  Hopk.  373 ;  Wilson  v.  Cheshire,  1  McCord's  Ch.  223  ; 
Brown  v.  Donald,  1  Hill's  Ch.  297  ;  Jackson  v.  Parker,  9  Cow.  73  ;  Van  Wyck  v. 
Beward,  18  Wend.  375  ;  Lukins  v.  Aird,  G  Wall.  78 ;  Smith  v.  Smith,  11  N.  H. 
460 ;  Barbank  v.  Hammond,  3  Sumner,  429  ;  Curtis  v.  Leavitt,  15  N.  Y.  9  ;  Stur- 
Jivant  v.  Davis,  9  Ired.  365. 
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§  144.  Conditional  conveyances. — A  transfer  is  not  bona 
fide,  when  made  by  an  insolvent  debtor,  unless  it  is  uncon- 
ditional. The  contract  of  sale  must  be  absolute.  If  the 
debtor  retains  the  right  to  revoke  the  contract,  the  sale  is 
fraudulent  per  se  ;  *  and  a  like  result  follows  a  stipulation  that 
the  vendee  may,  before  the  payment  of  the  purchase  price, 
return  the  property  and  annul  the  sale.2  A  transfer,  of  which 
part  of  the  consideration  is  that  the  grantee  shall  thereafter 
support  the  debtor  or  his  family,  is  regarded  as  an  effort  to 
preserve  a  right  or  interest  in  property,  and  keep  it  beyond 
the  reach  of  the  grantor's  creditors.  If  the  grantor,  imme- 
diately after  making  such  a  conveyance,  is  unable  to  pay  his 
debts,  the  transfer  is  void,3  but  it  is  otherwise  when,  notwith- 
standing the  conveyance,  the  grantor  retains  property  suffi- 
cient to  satisfy  his  creditors.4  And  it  is  said  that  the  deed 
may  always  be  supported  by  showing  that  the  vendee  paid 
the  full  value  of  the  property.  For,  in  such  a  case,  it  appears 
that  the  agreement  to  support  the  grantor  is  not  made  in  con- 
sideration of  property  to  which  his  creditors  are  entitled.5 
A  sale  made  by  an  insolvent  on  a  long  credit  indicates  an 
intent  to  withdraw  his  assets  from  the  reach  of  his  creditors  ; 

1  West  v.  Snodgrass,  17  Ala.  549  ;  Tarback  v.  Marbury,  2  Vern.  510  ;  Bethel 
v.  Stanhope,  Cro.  Eliz.  810  ;   Peacock  v.  Monk,   1   Ves.  Sr.  12 ;   Anonymous, 
Dyer,  295a  ;  Jcnkyn  v.  Vaughan,  3  Drew,  419. 

2  Shannon  v.  Common-wealth,  8  S.  &  R.  4.4.4 ;  West  v.  Snodgrass,  17  Ala.  549. 
As  to  the  effect  of  an  agreement  that  debtor  may  repurchase,  see  Towne  v. 
Hoit,  14  N.  H.  Gl ;  Albee  v.  Webster,  16  N.  H.  362  ;  Newsom  v.  Roles,  1  Ired. 
179 ;  Glenn  v.  Randall,  2  Md.  Ch.  220  ;  Barr  v.  Hatch,  3  Ohio,  527. 

3  Church  v.  Chapin,  35  Vt.  223;  Bott  u.  Smith,  21  Beav.  511  ;   Henderson  v. 
Downing,  24  Miss.  106 ;  Sidensparker  v.  Sidensparker,  52   Me.  481 ;  Gunn  v. 
Butler,  18  Pick.  248  ;  Morrison  v.  Morrison,  49  N.  H.  69  ;  Robinson  v.  Robards, 
15  Mo.  459  ;  Geiger  v.  Welsh,  1  Rawle,  349 ;  Rollins  v.  Mooers,  25  Me.  192  ;  Hunt 
v.  Knox,  34  Miss.  655 ;  Robinson  v.  Stewart,  10  N.  Y.  189 ;  Miner  v.  Warner,  2 
Grant's   Cas.  448 ;  Jones  v.   Spear,  21  Vt.  426  ;  Stokes  v.  Jones,  18   Ala.  734 ; 
Hawkins  v.  Moffitt,  10  B.  Monr.  81 ;  McLean  v.  Button,  19  Barb.  450. 

*Hapgood  v.  Fisher,  34  Me.  407  ;  Drum  v.  Painter,  27  Penn.  St.  143  ;  Buch- 
anan v.  Clark,  28  Vt.  793  ;  Mills  v.  Mills,  3  Head,  705 ;  Johnson  v.  Zane.  11 
Gratt.  552  ;  Eaton  v.  Perry,  29  Mo.  96  ;  Barrow  u.  Bailey,  5  Fla.  9  ;  Mahony  u. 
Hunter,  30  Ind.  246  ;  Tibbals  v.  Jacobs.  31  Conn.  428 ;  Johnson  v.  Johnson,  3 
Met.  63. 

6  Slater  v.  Dudley,  18  Pick.  373  ;  Albee  v.  Webster,  16  N.  H.  362. 
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and  has  often  been  regarded  as  sufficient  evidence  of  fraud  to 
avoid  the  sale.1 

§  145.  Mortgages. — Mortgages,  under  which  the  debtor 
retains  possession  of  the  property,  with  the  power  to  sell  the 
same,  are  generally  treated  as  fraudulent  and  void  as  against 
creditors.2  Such  an  instrument  affords  no  security  to  the 
mortgagee,  and,  if  valid,  could  have  no  other  effect  than  to 
give  the  mortgagee  preference  over  other  creditors.  A  deed 
of  trust  to  creditors,  or  to  some  one  for  their  benefit,  in  which 
the  debtor  reserves  the  power  to  sell  the  property  until  de* 
fault  is  made  in  the  payment  of  the  debts,  is  also  void.3  But 
in  some  of  the  States,  mortgages  on  stocks  of  goods  in  stores, 
containing  a  stipulation  that  the  mortgagors  may  continue 
their  business,  retailing  the  goods  mortgaged,  and  replacing 
them  with  other  goods  of  like  value,  have  been  upheld.4 
The  fact  that  a  mortgage  embraced  much  more  property  than 
was  necessary  to  amply  secure  the  mortgagee,  has  been  held 
to  be  a  circumstance  tending  to  show  that  it  was  made  to 
hinder,  delay,  or  defraud  the  creditors  of  the  mortgagor.5 
But,  on  the  other  hand,  it  is  claimed  that  the  creditors  are 
not  prejudiced  by  such  a  mortgage,  because  they  may  release 

1  Borland  v.  Walker,  7  Ala.  269,  where  the  notes  were  due  in  from  seven  to 
ten  years ;  Pope  v.  Andrews,  1  S.  &  M.  Ch.  135,  where  the  notes  were  due  in  nine, 
ten,  and  eleven  years ;  Kepner  v.  Burkhart,  5  Penn.  St.  478,  where  the  notes 
were  due  in  six  years  ;  Grannis  v.  Smith,  3  Humph.  179,  where  the  notes  were 
duo  in  from  five  to  ten  years. 

2  Collins  v.  Myers,  16  Ohio,  547  ;  Harman  v.  Abbey,  7  Ohio  St.  218 ;  Gris- 
wold  v.  Sheldon,  4  N.  Y.  580  ;  Armstrong  v.  Tuttlc,  31  Mo.  432  ;  King  v.  Kenan, 
38  Ala.  G3 ;  Constantino  v.  Twelves,  29  Ala.  C07  ;  Addington  v.  Etheredge,  12 
Gratt.  436  ;  Bishop  v.  Warner,  10  Conn.  460 ;  Banlett  v.  Blodgett,  17  N.  H.  298  ; 
Place  v.  Langworthy,  13  Wis.  629  ;  Freeman  v.  Rawson,  5  Ohio  St.  1 ;  Gardner 
u.  McEwan,  19  N.  Y.  123 ;  Barnet  v.  Fergus,  51  HI.  332. 

3  Brooks  v.  Winier,  20  Mo.  503 ;  Walter  v.  Wimer,  24  Mo.   63 ;  Chopard  v. 
Bayard,  4  Minn.  533. 

4  Hickman   i>.  Perrin,  6  Cold.  135;  Jones  v.  Huggeford,  3  Met.  515;  Briggs 
n.  Parkman,  2  Met.  258;  Googins  v.  Gilmore,  47  Me.  9;  Hughes  v.  Corey,  20 
Iowa,  399  ;  Gay  v.  Bidwcll,  7  Mich.  519. 

6  Bailey  v.  Burton,  8  Wend.  339  ;  Mitchell  v.  Beal,  8  Yerg.  134;  Bennett  r. 
Union  Bank,  5  Humph.  612 ;  Hawkins  v.  Allston,  4  Ired.  Eq.  137 ;  Adams  v. 
Wheeler,  10  Pick.  199 ;  Ford  v.  Williams,  13  N.  Y.  577  ;  Davis  v.  Ransom,  18 
01.  396. 


201  PERSONAL    PROPERTY    SUBJECT    TO    EXECUTION.  §  146 

the  property  by  paying  the  mortgage  debt,  or  may  sell  the 
property  subject  to  the  lien.1 

§  146.  Assignments  for  benefit  of  creditors. — It  seems 
to  be  unanimously  conceded  that  an  assignment  to  a  trustee, 
for  the  benefit  of  creditors,  whether  general  or  partial,  is,  in 
the  absence  of  statutory  prohibition,  valid.2  It  operates  to 
withdraw  the  property  from  the  reach  of  all  liens  and  process 
taking  effect  subsequently  to  the  execution  of  the  transfer. 
In  other  words,  although  such  a  transfer  necessarily  tends  to 
hincjer  and  delay  creditors,  by  depriving  them  of  the  right  to 
take  the  debtor's  property  in  execution,  and  apply  its  pro- 
ceeds to  the  payment  of  their  debts,  yet,  as  the  creditor  had 
the  right  to  directly  turn  over  his  property  to  his  creditors,  in 
satisfaction  of  their  demands,  he  is  allowed  to  accomplish  the 
same  result  through  the  intervention  of  a  trustee.  Of  course, 
if  any  actual  design  to  defraud  taints  the  assignment,  it  is 
void.  There  are  several  things  which,  when  connected  with 
an  assignment,  are  well-established  badges  of  fraud,  and  some 
of  which  render  the  assignment  fraudulent  per  se.  The 
most  prominent  of  these  will  now  be  mentioned.  An  assign- 
ment will  not  be  allowed  to  withdraw  property  from  the  reach 

1  Downs  v.  Kissam,  10  How.  12  ;  Bank  of  Geo.  v.  Higginbottom,  9  Pet.  48. 

2  Brashear  v.  West,  7  Pet.  609 ;  Kettlewell  v.  Stewart,  8  GUI,  473 ;  Phippen 
v.  Durham,  8  Gratt.  464 ;  De  Forest  v.  Bacon,  2  Coim.  633  ;  Niolan  v.  Douglass, 
2  Hill's  Ch.  443  ;  Moore  v.  Ceilings,  3  Dev.  126 ;  Pearson  v.  Rockhill,  4  B.  Monr. 
296 ;  Hindman  v.  Dill,  11  Ala.  GS9 ;  Hall  v.  Denison,  17  Vt.  311 ;  Nightingale 
v.  Harris,  6  R.  I.  328 ;  Dana  v.  Bank  of  U.  S.  5  W.  &  S.  224  ;  De  Ruyter  v.  St. 
Peter's  Church,  3  N.  Y.  238 ;  London  v.  Parsley,  7  Jones,  319.     An  assignment 
of  all  the  assignor's  property,  for  the  equal  benefit  of  his  creditors,  is   unques- 
tionably valid,  and  if  executed  more  than  six  months   before  proceedings   in 
bankruptcy   are  instituted  against  the  assignor,  it  cannot  be   assailed  by  the 
assignee  in  bankruptcy,  nor  to  any  extent  impaired  by  proceedings  under   the 
Bankrupt  Act.      (Mayer  v.  Hellman,  8  Ch.  L.    N.  177.)     Such  an  assignment 
is  not  fraudulent  against  creditors,  nor  does  it  give  any  creditor  a  preference 
over  another.     It  does  not  in  any  respect  accomplish  purposes  in  hostility  with 
those  which  the  Bankrupt  Act  is  designed  to  promote.     It  will,  in  all  probabil- 
ity, be  permitted  to  stand,  though  made  within  less  than  six  months  prior  to  the 
commencement  of  proceedings  in  bankruptcy.     (Sedgwick  v.  Place,    1  N.  B. 
Reg.  204 ;  Langley  v.  Perry,  2  N.  B.  Reg.  596  ;  In  re  Kintzing,  3  N.  B.  R.  217 ; 
Farrin  r.  Crawford,  2  N.  B.  R.  602  ;  In  re  Wells,  1  N.  B.  R.  171  ;  In  re  Marter, 

12  N.  B.  R.  185.     Contra,  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.  8  C.  L.  N.  258 ; 

13  Alb.  L.  J.  305 ;  In  re  Burt,  1  Dill.  439  ;  In  re  Goldschmidt,  3  N.  B.  R.  165  ; 
3  Ben.  379  ;  In  re  Langlcy,  1  N.  B.  R.  559  ;  In  ro  Smith.  3  N  B.  R.  377  ;  4  Ben. 
I ;  Spicrr  r.  Ward,  3  N.  B.  R   512.) 


§  146  PERSONAL    PROPERTY    SUBJECT   10    EXECUTION.  202 

of  the  creditors,  that  it  may,  to  any  extent,  be  secured  for  the 
benefit  of  the  assignor.  lie  must  part  with  all  interest  in  the 
property,  except  his  right  to  such  surplus  as  may  remain  after 
satisfying  the  demands  of  his  creditors.  Hence,  when  it  ap- 
pears that  the  debtor  has  reserved  some  portion  of  the  prop- 
erty, or  some  interest  therein,  for  his  own  benefit ;  or  that  he 
stipulates  for  some  benefit  or  advantage  for  himself  or  for  his 
family,  to  be  reserved  out  of  the  proceeds,  it  is  evident  that 
he  thereby  seeks  to  withdraw  something  of  value  from  the 
reach  of  his  creditors,  and  the  assignment  is  fraudulent  per 
se.1  It  must,  however,  be  admitted  that  there  are  cases  in- 
consistent with  this  general  rule,  and  which  have  supported 
reservations  for  the  advantage  of  the  assignor.  The  rule  it- 

O  O 

eelf  is  not  denied.  The  exceptional  cases  have  been  occa- 
sioned by  reservations  of  trifling  value,  or  of  so  meritorious  a 
nature  that  the  Court  strained  the  law  in  their  favor.2  The 
assignment  must  be  unconditional,  and  must  place  the  prop- 
erty beyond  the  control  of  the  debtor.  Hence,  an  assignment 
to  a  trustee,  personally,  for  his  life,  or  till  his  resignation,3  or 
with  a  power  of  revocation,4  or  with  the  right  to  make  loans 
on  the  security  of  the  property  assigned,5  is  void  ;  for,  in  each 

1  Green  v.  Trammel,  3  Md.  11 ;  McAllister  v.  Marshall,  G  Binn.  338  ;  Harris 
v.  Sumner,  2  Pick.  129  ;  Bradbury's  Estate,  1  Ashm.  212  ;  Green  v.  Branch  Bank, 
33  Ala.  643 ;  Goodrich  v.  Downs,  G  Hill,  433  ;  Anderson  v.  Fuller,  1  McM.  Eq. 
27  ;  Faunoe  v.  Lesley,  G  Penu.  St.  121 ;  Shaffer  v.  Watkins,  7  W.  &  S.  219  ;  Aus- 
tin v.  Johnson,  7  Humph.  191;   Quarles  v.  Kerr,  14  Gratt.  48.     In  following 
cases,  the  assignment  was  held  void  for  providing  for  support  of  grantor's  family  : 
Richards  v.  Hazzard,  1  Stew.  &  P.  139 ;  Johnston  v.  Harvy,  2  Ton.  &  W.  82  ; 
Henderson  v.  Downing,  24  Miss.  117.     In  Mead  v.  Phillips,  1  Sandf.  Ch.  83,  the 
debtor  reserved  money  to  pay  expenses  of  suits ;  in  Harney  v.  Peck,  4  S.  &  M.  229, 
he  reserved  possession  ;  in  McClurg  t>.  Locky,  3  Pen.  &  W.  83,  he  was  to  be  em- 
ployed by  the  assignees,  at  such  price  as  he  should  judge  proper  ;  and  in  each 
case  the  assignment  was  held  void. 

2  Canal  Bank  r.  Cox,  G  Greenl.  395  ;  Skipwith  v.  Cunningham,  8  Leigh,  271; 
Kovan  v.  Branch,  1  Gratt.  275.   The  cases  of  Murray  v.  Riggs,  15  Johns.  271,  and 
Austin  V.  Bell,   20  Johns.  442,   sustaining  reservations  for  the  support   of  the 
debtor's  family,  are  inconsistent  with  later  cases  in  the  same  State. 

8  Smith  v.  Hurst,  10  Hare's  Ch.  30 ;  22  L.  J.  Ch.  289 ;  17  Jur.  30  ;  15  E.  L.  & 
E.  520. 

4  Riggs  v.  Murray,  2  Johns.  Ch.  565 ;  Cannon  u.  Peebles,  4  Ired.  204  ;  2  Ired. 
149 ;  Hyslop  v.  Clark,  14  Johns.  458. 

6  Sheppards  v.  Turpin,  3  Gratt.  373. 
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case,  the  debtor  attempts  to  withdraw  the  property,  for  a 
time,  from  his  creditors,  with  the  privilege  of  resuming,  in 
the  future,  his  rights  of  ownership.  In  one  instance,  an  as- 
signment, with  the  stipulation  that  the  assignees  should  hold 
the  property  for  twenty-five  days,  during  which  the  debtor 
had  the  privilege  of  paying  the  creditors,  and  putting  an  end 
to  the  assignment,  was  held  to  be  void  ; x  but  in  another  in- 
stance, under  a  similar  assignment,  the  stipulation  in  favor  of 
the  assignor  was  held  to  be  a  mere  circumstance  for  the  con- 
sideration of  the  jury  in  determining  whether  there  was  any 
intent  to  delay  or  defraud  creditors.2  "Every  assignment  is 
absolutely  void  if  it  does  not  appoint  and  declare  the  uses  for 
which  the  property  is  to  be  held  and  to  which  it  is  to  be  ap- 
plied. A  provision  that  the  uses  shall  be  subsequently  de- 
clared will  not  do.  They  must  accompany  the  instrument, 
and  appear  on  its  face,  in  order  to  rebut  the  conclusive 
presumption  of  a  fraudulent  intent,  which  would  other- 
wise arise."3  The  assignment  need  not  fix  the  time  with- 
in which  the  trust  thereby  created  must  be  executed.  But 
if  a  time  is  specified,  it  must  be  reasonable — not  so 
short  as  to  compel  a  sacrifice  of  the  property,  and  not 
so  long  as  to  indicate  an  intent  to  unreasonably  and  unneces- 
sarily postpone  the  payment  of  the  debts.  Anything  un- 
reasonable in  either  respect  is  a  badge  of  fraud,  and  may 
avoid  the  assignment.4  An  assignment  authorizing  the 
trustees  to  sell  on  credit  is  fraudulent  per  se  in  some  States,5 

1  Whallon  v.  Scott,  10  Watts,  237. 

2  Hafner  v.  Irwin,  1  Ired.  490 

3  Bump  on  Fraudulent  Conveyances,  382 ;  Grover  v.  Wakeman,  11  Wend.  187  ; 
Harvey  v.  Mix,  24  Conu.  406  ;  Burbank  v.  Hammond,  3  Sumner,  429. 

4  Carlton   v.  Baldwin,  22  Tex.  724 ;   Robins  v.  Embry,  1  S.  &  M.  Ch.  207 ; 
Sheerer  v.  Lautzerheizer,  6  Watts,  543 ;   Sheppards   v.  Turpin,  3   Gratt.    373 ; 
Shearer  v.  Loftin,  26  Ala.  703  ;  Vaughan  v.  Evans,  1  Hill's  Ch.  414;  Repplier  v. 
Orrich,  7  Ohio,  Part  2,  p.  246  ;  Knight  v.  Packer,  1  Beas.  214  ;  Farquharson  v. 
McDonald,  2  Heisk.  404 ;  Hafner  v.  Irwin,  1  Ired.  490  ;  Hardy  v.  Simpson,  13 
Ired.  138  ;  Eundlett  v.  Dole,  10  N.  H.  458  ;  Bennett  v.  Union  Bank,  5  Humph. 
612 ;   Adlum  v.  Yard,  1   Rawle,    163  ;  Mitchell  v.  Beal,  8  Yerg.  134 ;  Ward  v. 
Trotter,  3  Monr.  1 ;  Johnson  v.  Thweatt,  18  Ala.  745. 

6  Barney  v.  Griffin,  2  N.  Y.  366 ;  Nicholson  v.  Leavitt,  6  N.  Y.  510  ;  Dunham 
v.  Waterman,  17  N.  Y.  17  ;  Bowen  v.  Parkhurst,  24  111.  261 ;  Keep  v.  Sanderson, 
12  Wis.  363. 
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fraudulent  prima  facie  iu  others,1  and  prima  facie  valid  in 
others.2  So  a  marked  diversity  of  opinion  exists  in  regard  to 
the  validity  of  assignments  which  stipulate  that  the  proceeds 
shall  be  divided  among  those  creditors  only  who  shall  exe- 
cute a  release  of  all  demands  against  the  assignor.  This 
stipulation  is  clearly  a  reservation  in  favor  of  the  debtor,  as 
it  provides  for  his  exoneration  from  legal  liability.  It  is  an 
attempted  coercion  of  the  creditors  ;  and  is  not  a  full  and  un- 
conditional relinquishment  of  the  property  for  their  benefit. 
If  allowed  to  stand,  it  must  necessarily  enable  debtors  to  com- 
pel creditors  to  compromise  their  claims,  because  it  with- 
draws property  from  the  reach  of  execution,  and  says  to  the 
creditors,  You  shall  not  obtain  relief,  except  on  such  terms  as 
the  debtor  has  proposed.  By  a  majority  of  the  authorities, 
such  assignments  are  declared  to  be  fraudulent  per  se  ; 3  but  by 
quite  a  respectable  minority,  they  are  asserted  to  be  good  and 
valid,  if  not  otherwise  objectionable.4  The  known  character 
and  circumstances  of  the  assignee  may  be  such  as  to  clearly 
disqualify  him  from  performing  the  duties  of  his  trust.  If 

-  ^ ^    „.    ^^go,    „    „<**.    ^. 

2  Grimill  v.  Adams,  11  Humph.  285  ;  Shackelford  v.  Bank  of  Mobile,  22  Ala. 
238  ;  Abercrombie  u.  Bradford,  16  Ala.  560  ;  Hoffman  v.  Maokall,  5  Ohio  St.  35  ; 
Conkling  v.  Coorod,  6  Ohio  St.  611 ;  Baldwin  v.  Peet,  22  Tex.  712 ;  Berry  v. 
Hayden,  7  Iowa,  472. 

8  Hyslop  u.  Clarke,  14  Johns.  453  ;  Wakeman  v.  Grover,  4  Pai.  23  ;  Spaulding 
v.  Strong,  32  Barb.  235  ;  Hafner  v.  Irwin,  1  Ired.  490;  Robins  v.  Embry,  1  S.  & 
M.  Ch.  203  ;  Woolsey  v.  Urner,  Wright,  606  ;  Swearingen  v.  Sliccr,  5  Mo.  241 ; 
Brown  v.  Knox,  6  Mo.  302 ;  Ingraham  v.  Wheeler,  6  Conn.  277 ;  Howell  v.  Ed- 
gar, 3  Scam.  417;  Ramsdell  v.  Sigersou,  2  Gilra.  78  ;  Malcom  v.  Hodges,  8  Md. 
418  ;  Albert  v.  Winn,  7  Gill.  416  ;  Bridges  v.  Hindes,  16  Md.  104 ;  The  Watch- 
man, "Ware,  232  ;  Pearson  v.  Crosby,  23  Me.  261  ;  Vose  v.  Holcomb,  31  Me.  407  ; 
Hurd  v.  Silsby,  10  N.  H.  108  ;  Atkinson  v.  Jordan,  5  Ohio,  295  ;  Conkling  v.  Car- 
Bon,  11  111.  503  ;  Graves  v.  Boy,  13  Lou.  454;  Miller  v.  Conklin,  17  Geo.  430; 
Henderson  v.  Bliss,  8  Ind.  100  ;  Butler  v.  Jaffray,  12  Ind.  504 ;  Gimell  v.  Adams, 
11  Humph.  283  ;  Wilde  v.  Rawlins,  1  Head,  34. 

4Todd  v.  Bucknam,  11  Me.  41 ;  Burden  v.  Sumner,  4  Pick.  265  ;  Nostrand  v. 
Atwood,  ID  Pick.  281 ;  Halsey  v.  Whitney,  4  Mason,  406  ;  Lippiiioott  v.  Barker, 
2  Bum.  174  ;  Livingston  v.  Bell,  3  Watts,  198  ;  Bayne  v.  Wylio,  10  Watts,  309  ; 
Skcpwith  v.  Cunningham,  8  Lsigh,  271;  Niolon  v.  Douglas,  2  Hill's  Ch.  443; 
LePrincou.  Guillemot,  1  Rich.  Eq.  187;  Brashear  v.  West,  7  Pet.  608  ;  Pear- 
point  v.  Graham,  4  Wash.  C.  C.  232;  Lea's  Appeal,  9  Ponn.  St.  504;  Hall  v. 
Denison,  17  Vt.  310  ;  Spencer  v.  Jackson,  2  R.  I.  35 ;  Gordon  v.  Cannon,  IS 
Gratt.  387. 
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eo,  his  selection  indicates  an  intent  adverse  to  the  interests  of 
the  creditors,  and  is,  at  least,  prima  facie  evidence  of  fraud. 
Among  the  well  established  disqualifications  of  assignees  are 
"non-residence,1  blindness,2  want  of  learning,3  conflicting  in- 
terests,4 and  insolvency."  5 

§  147.  Necessity  of  change  of  possession  accompany- 
ing transfer  of  title. — In  many  of  the  States,  a  sheriff  may 
levy  upon  personal  property  under  an  execution  against  a 
vendor  thereof,  if  he  finds  such  property  in  the  possession  of 
euch  vendor,  unless  there  has  first  been  an  open  and  notorious 
delivery  to  the  vendee,  and  after  such  delivery  and  notoriety, 
the  property  has,  in  good  faith,  been  returned  to  the  custody 
of  the  vendor.  The  Statute  of  13th  Elizabeth,  Ch.  5,  de- 
clared that  every  feoffment,  grant,  alienation,  conveyance  of 
any  lands,  tenements,  hereditaments,  goods,  and  chattels,  and 
every  bond,  suit,  judgment,  and  execution  made  to  delay, 
hinder,  or  defraud  creditors,  shall,  as  against  the  person  de- 
layed or  defrauded,  be  utterly  void.  This  statute  does  not 
purport  to  modify  the  rules  nor  the  effect  of  evidence  ;  nor 
does  it  declare  that,  from  the  existence  of  any  particular  fact, 
an  intent  to  hinder,  delay,  or  defraud  creditors  shall  be  con- 
cmsively  presumed.  But,  in  the  forty-fourth  year  of  the  reign 
of  Elizabeth,  an  information  against  Twyne,  for  making  and 
publishing  a  fraudulent  gift  of  goods,  was  heard  in  the  Star 
Chamber.  One  Pierce,  being  possessed  of  goods  and  chat- 
tels, made,  in  secret,  a  general  deed  of  gift  of  all  his  goods 
and  chattels  to  Twyne,  in  consideration  of  the  release  of  an- 
tecedent indebtedness.  Pierce,  however,  continued  in  pos- 
session, treating  the  property,  in  all  respects,  as  though  it  were 
his  own.  C,  another  creditor  of  Pierce,  took  out  a,  fieri  facias, 
and  was  proceeding  to  levy,  when  he  and  the  sheriff  were 

1  Cram  v.  Mitchell,  1  Sandf .  Ch.  251 ;  Cox  v.  Platt,  32  Barb.  126  ;  19  How. 
Pr.  121. 

2  Cram  v.  Mitchell,  1  Sandf.  Ch.  251. 

3  Cram  v.  Mitchell,  1  Sandf.  Ch.  251 ;  Guerin  v.  Hunt,  6  Minn.  375. 

4  Hays  v.  Doane,  3  Stock.  84. 

6  Angell  v.  Rosenburg,  12  Mich.  241 ;  Browning  v.  Hart,  6  Barb.  91  ;  Heed  v. 
Emery,  8  Pai.  417  ;  Connah  v.  Sedgwick,  1  Barb.  211 ;  Currie  v.  Hart,  3  Sandf. 
Ch.  356. 
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forcibly  resisted  by  Twyne,  who  claimed  the  goods  under  his 
gift  from  Pierce,  "  and  whether  this  gift,  or  the  whole  matter, 
was  fraudulent  and  of  no  effect,  by  the  said  Act  of  13th  Eliz- 
abeth, or  not,  was  the  question.  And  it  was  resolved  by  Sir 
Thomas  Egcrton,  Lord  Keeper  of  the  Great  Seal,  and  by 
the  Chief  Justices,  Popham  and  Anderson,  and  the  whole 
Court  of  Star  Chamber,  that  this  gift  was  fraudulent  within 
the  Statute  of  loth  Elizabeth.  And  in  this  case  divers  points 
were  resolved  : 

"  1.  That  this  gift  had  the  signs  and  marks  of  fraud,  because 
the  gift  is  general,  without  exception,  of  his  apparel,  or  any- 
thing of  necessity  ;  for  it  is  commonly  said,  quod  dolosus  ver- 
satur  in  cjcncralibus. 

"  2.  lie  continued  in  possession,  and  used  them  ashi3  own  ; 
and  by  reason  thereof  he  traded  and  trafficked  with  others, 
and  defrauded  and  deceived  them. 

"3.  It  was  made  in  secret,  et  dona  clandestina  sunt  semper 
suspiciosa. 

"  4.  It  was  made  pending  the  writ. 

"  f>.  Here  was  a  trust  between  the  parties  ;  for  the  donor 
possessed  all,  and  used  them  as  his  proper  goods,  and  fraud 
is  always  appareled  and  clad  with  a  trust,  and  trust  is  the 
cover  of  fraud. 

"  G.  The  deed  contains,  that  the  gift  was  made  honestly, 
truly,  and  bona  fide ;  ct  clausulcz  inconsuet  semper  inducunt 
suspicioncm. 

"  Secondly,  it  was  resolved  that,  notwithstanding  here  wa3 
a  true  debt  to  Twync,  and  a  good  consideration  of  the  gift, 
yet  it  was  not  within  the  proviso  of  the  said  Act  of  13  Eliz., 
by  which  it  was  provided  that  said  act  shall  not  extend  to  any 
estate  or  interest  in  the  lands,  etc.,  goods,  or  chattels,  made 
on  good  consideration,  and  bona  fide  ;  for  no  gift  shall  be 
deemed  to  be  bona  fide  within  said  proviso,  which  is  accom- 
panied with  any  trust.  As,  if  a  man  be  indebted  to  five  sev- 
eral persons,  in  several  sums  of  £20,  and  hath  goods  of  the 
value  of  £20,  and  makes  a  gift  of  all  the  goods  to  one  of  them, 
in  satisfaction  of  the  debt,  but  there  is  a  trust  between  them, 
that  the  donee  shall  deal  favorably  with  him  in  regard  to  his 
poor  estate,  cither  to  permit  the  donor,  or  some  other  for 
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him,  or  for  his  benefit,  to  use  or  have  possession  of  them,  and 
is  contented  that  he  shall  pay  him  his  debt  when  he  is  able, 
this  shall  not  be  called  boua  fide  within  said  proviso  ;  for  the 
proviso  saith,  on  a  good  consideration,  and  boua  fide  ;  so  a 
good  consideration  does  not  suffice,  if  it  be  not  also  bona  fide. 
And  therefore,  reader,  when  any  gift  shall  be  to  you,  in  satis- 
faction of  a  debt,  by  one  who  is  indebted  to  others  also  :  first, 
let  it  be  made  in  a  public  manner,  and  before  the  neighbors, 
and  not  in  private,  for  secrecy  is  a  mark  of  fraud  ;  second,  let 
the  goods  and  chattels  be  appraised,  by  good  people,  to  the 
very  value,  and  take  a  gift  in  particular  in  satisfaction  of  your 
debt ;    third,  immediately  after  the  gift,  take  possession  of 
them,  for  continuation  of  possession  in  the  donor  is  a  sio-u  of 
trust."  1    In  this  case,  the  continuance  of  the  vendor's  posses- 
sion was  certainly  one  of  the  most  material  of  the  grounds 
upon    which    the    Court   reached    the  conclusion    that    the 
sale  was  fraudulent,  and  therefore  void  as  against  other  cred- 
itors.    It  does  not,  however,  appear  clearly  that  this  ground 
alone  could  have  produced  the  same  conviction  as  when  aided 
by  the  other  grounds.     Possession  was  here  characterized  as 
a  sign  of  fraud  ;  but  it  was  not  asserted  to  be  an  indubitable 
sign.     "Whether  justifiably  or  not,  Twyne's  Case  came  to  be 
regarded  as  authority  for  the  doctrine  that,  when  an  absolute 
sale  has  been  made,  the  continuance  of  the  vendor  in  posses- 
sion of  the  goods  sold  is  fraudulent  per  se,  rendering  the  sale 
void  as  to  creditors,  and  the  property  liable  to  seizure  and  sale 
under  execution  against  the  vendor.     This  doctrine  received 
the  support  of  some  subsequent  English  adjudications  ;2  but, 
in  that  country,  it  was  afterward  clearly  displaced  by  the 
other  doctrine,  that  "  the  question  of  fraud  or  no  fraud  is  one 
for  the  consideration  of  the  jury  "  ;  that  the  continuance  of 
the  vendor  in  possession  of  the  property  sold  is  to  be  treated 
us  a  very  material  fact  in  such  consideration,  but  not  as  re- 
quiring a  verdict  of  fraud  where  the  jury  is  satisfied  that  the 
transaction  was  bona  fide,  and  without  any  intent  to  hinder, 

1  Twyne's  Case,  3  Coke,  80 ;  1  Smith's  Lead.  Gas.  1. 

2  Edwards  v.  Harben,  2  T.  R.  587  ;   Reed  v.  Blades,  5  Taunt.  212 ;  Paget  v. 
Perchard,  1  Eap.  205  ;  Wordall  v.  Smith,  1  Camp.  332  ;  Shears  v.  Rogers,  3  B.  & 
A.d.  363. 
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delay,  or  defraud.1  But  by  the  Act  of  17  and  18  Viet,  Ch. 
80,  "  For  Preventing  Frauds  upon  Creditors  by  Secret  Bills 
of  Sale  of  Personal  Chattels,"  every  bill  of  sale  of  chattels, 
whether  absolute  or  conditional,  whether  subject  to  or  free 
from  trusts,  must  be  filed  with  a  public  officer,  named  in  the 
act,  within  twenty-one  days  after  the  making  or  giving  of 
such  bill  of  sale,  or  it  will,  in  favor  of  creditors,  be  regarded 
as  void  as  to  all  chattels  still  in  possession  of  the  vendor. 

§  148.  Rule  as  to  change  of  possession  in  majority  of 
the  United  States. — Mr.  Parsons,  in  his  work  on  contracts, 
says:  "There  seems  now  to  be  a  tendency  to  consider  the 
question  of  fraud  as  a  question  of  fact,  in  relation  to  which 
the  circumstance  of  possession  is  of  great  weight,  though  not 
absolutely  conclusive.  The  question  is  thus  taken  from  the 
Court,  who  should  infer  it  from  a  single  fact,  and  is  left  to  the 
jury,  who  may  consider  all  the  facts,  and  determine  how  far 
the  fact  of  possession  is  explained  and  made  consistent  with 
an  honest  purpose  ";2  and  he  further  states,  in  his  foot-note, 
that  "  although  few  questions  in  the  law  present  a  greater 
conflict  of  authorities  than  this,  we  believe  that  reason,  anal- 
ogy, and  the  current  of  a  modern  authority,  both  English  and 
American,  support  the  principle  laid  down  in  the  text." 
While  these  remarks  are  substantially  correct,  the  current  of 
the  American  authority  tends  in  the  direction  indicated,  with 
less  force  than  Mr.  Parsons  seems  to  realize.  In  fact,  the 
current  of  these  authorities,  like  that  of  some  of  our  own  might- 
iest rivers,  so  frequently  shifts  from  one  side  to  the  other,  and 
is  so  obscured  by  the  turbid  matter  through  which  it  flows, 
and  of  which  it  is  a  part,  that  its  course  can  hardly  be  de- 
scried by  the  most  careful  observer  ;  and,  when  ascertained, 
must  constantly  be  verified  by  new  observations.  If  the 

1  Martindale  v.  Booth,  3  B.  &  Ad.  498  ;  Carr  v.  Burdiss,  5  Tyrwh.  316  ;  1  C. 
M.  &  R.  782  ;  Latimer  v.  Batson,  4  B.  &  C.  652  ;  7  D.  &  R.  106  ;  Kidd  v.  Raw- 
linson,  2  B.  &  P.  59  ;  3  Esp.  52  ;  Pennell  v.  Dawson,  18  C.  B.  355  ;  Hale  v.  Met. 
S.  0.  Co.  28  L.  J.  Chanc.  777  ;  7  W.  R.  316 ;  4  Drew,  492 ;  Watkins  v.  Birch,  4 
Taunt.  823  ;  Cole  v.  Davies,  1  Ld.  Raym.  724 ;  Macdona  v.  Swiney,  8  Irish  C.  L. 
Rep.  73  ;  Storer  v.  Hunter,  3  B.  &  C.  368  ;  5  D.  &  R.  240 ;  Eastwood  v.  Browne, 
It.  &  M.  312  ;  Hunter  v.  Corbett,  7  U.  0.  (Q.  B.)  75. 

2  1  Parsons  on  Contracts,  442,  4th  Ed. 
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American  decisions  on  this  subject  were  to  be  ranged  in 
opposing  lines,  it  would  be  found  that  neither  side  far  out- 
numbered the  other  ;  while,  probably,  a  majority  of  the  ju- 
rists of  whom  Americans  have  felt  most  proud  would  be 
found  to  have  indorsed  the  opinions  which  are  now  regarded 
as  deviating  from  the  current  of  authority.  The  law,  as  stated 
by  Mr.  Parsons  in  the  above  quotation,  prevails  in  Alabama,1 
Arkansas,2  and  Georgia.3  In  Indiana,  a  different  rule  was  at 
first  laid  down  in  reference  to  mortgages  ; 4  but  was  soon  after 
modified,5  and  was  next  followed  by  a  case  involving  the  ef- 
fect of  possession  retained  by  a  vendor  after  an  absolute  sale. 
"We  are  not  sure  that  we  understand  the  legal  principles  up- 
held by  this  last  decision,  but  we  believe  that  the  Court  in- 
tended to  hold  that  fraud  was  a  question  of  fact  for  the  jury, 
notwithstanding  the  want  of  a  change  of  possession.6  The 
matter  is  now  set  at  rest  by  a  statute,  under  which  a  sale,  not 
accompanied  by  a  change  of  possession^  is  presumed  to  be 
fraudulent,  "until  it  shall  be  made  to  appear  that  the  same 
was  made  in  good  faith. "  7  In  Maine,8  Massachusetts,9  Michi- 
gan,10 and  Mississippi,11  the  rule  mentioned  by  Mr.  Parsons  is 
in  force.  Such  is  also  the  case  in  New  Jersey,12  the  case  of 
Chumar  v.  Wood,  1  Halst.  155,  which  established  a  contrary 
doctrine,  having  been  overruled.  In  Nebraska,  the  vendee, 

1  Mayer  v.  Clark,  40  Ala.  259 ;  Upson  v.  Raiford,  29  Ala.  195  ;  Milliard  v. 
Hall,  24  Ala.  220;  Noble  v.  Coleman,  16  Ala.  77. 

2  Cocke  v.  Chapman,  2  Eng.  197 ;  Field  v.  Strong,  2  Eng.  269  j  George  v. 
Norris,  23  Ark.  128. 

8  Fleming  v.  Townsend,  6  Geo.  103  ;  Ector  v.  TWnsend,  29  Geo.  443. 

4  Jordan  v.  Turner,  3  Blackf.  309. 

6  Watson  v.  "Williams,  4  Blackf.  26. 

6  Foley  v.  Knight,  4  Blackf.  420. 

7  Kane  v.  Drake,  27  Ind.  32. 

8  Reed  v.  Jewett,  5  Greenl.  96 ;  Ulmer  v.  Hills,  8  Greenl.  326  ;  Cutter  v.  Cope- 
land,  18  Me.  127. 

9  Brooks  v.  Powers,  15  Mass.  244 ;  Mardin  v.  Babcock,  2  Met.  99  ;  Adams  v. 
Wheeler,  10  Pick.   199  ;  Matrick  v.  Linfield,  21  Pick.  325  ;  Ingalls  v.  Herrick, 
108  Mass.  351 ;  S.  C.  11  Am.  Rep.  360. 

10  Jackson  v.  Dean,  1  Doug.  517 ;  Oliver  v.  Eaton,  3  Mich.  114. 
U  Comstock  v.  Rayford,  12  S.  &  M.  369. 

12  Sherron  v.  Humphreys,  2  Green,  217 ;  Runnyon  v.  Goshon,  1  Beas.  86 ;  Mil- 
ler v.  Pancoast,  29  N.  J.  L.  250. 

F.  Ex.— 14. 
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notwithstanding  his  want  of  possession,  may,  under  Sec. 
70,  Chap.  XLIIIof  the  Revised  Statutes,  be  permitted  to  show 
that  the  sale  was  made  in  good  faith,  and  without  intent  tc 
defraud  creditors.1  New  York  formerly  gave  her  adher- 
ence to  the  rule  of  the  earlier  English  cases,  maintaining 
that  possession  by  the  vendor,  in  ordinary  circumstances, 
after  an  absolute  sale,  gave  rise  to  an  indisputable  presump- 
tion of  fraud  ;  but  under  the  influence  of  statutory  pro- 
visions, she  now  regards  such  possession  as  prima  facie  evi- 
dence of  fraud,  liable  to  rebuttal.2  North  Carolina3  and 
Ohio 4  have  always  maintained  the  rule  finally  reached  in 
New  York.  Tennessee  at  first  denied,5  but  subsequently 
adopted,  the  same  rule.6  In  Hudnal  v.  Wilder,  4  McCord, 
306,  the  Court  said  :  "A  vendor  continuing  in  possession  is 
regarded,  as  to  creditors  or  subsequent  purchasers,  as  the 
owner,  against  the  most  solemn,  unconditional  deed  to  a  bona 

7          O  7 

fide  purchaser  not  in  possession.  These  are  the  settled  rules 
of  the  common  law,  to  which  the  common  sense  of  the  com- 
munity yields  a  ready  assent,  from  the  obvious  tendency  to 
fraud  to  which  a  contrary  doctrine  would  lead."  Notwith- 
standing this  emphatic  language,  other  cases  in  the  same 
State  fully  establish  that  the  possession  of  a  vendor  after 
the  sale  is  no  more  than  prima  facie  evidence  of  fraud,7  ex- 
cept when  the  sale  was  made  in  consideration  of  a  prior  in- 
debtedness, in  which  case  it  is  conclusive  evidence.8  Texas,9 

1  Pyle  v.  Warren,  2  Neb.  241. 

2  Bissell  v.  Hopkins,   3  Cow.  166 ;    Thompson  v.  Blanchard,  4  N.  Y.  303 ; 
Griswold  v.  Sheldon,  4  N.  Y.  580. 

8  Howell  v.  Elliott,  1  Dev.  76  ;  Rea  v.  Alexander,  5  Ired.  644. 
4  Rogers  v.  Dare,  Wright,  136  ;  Burbridge  u.  Seely,  Wright,  359. 
6  Ragan  v.  Kennedy,  Overt.  91. 

6  Callen  v.  Thompson,  3  Yerg.  475 ;  Maney  v.  Killough,  7  Yerg.  440  ;  "Wiley 
u.  Lashlee,  8  Humph.  717. 

7  Terry  v.  Belcher,  1  Bailey,  568  ;  Cox  v.  McBee,  1  Speer,  19  ;  Beek  v.  Massey, 
11  Richt.  14;  Smith  v.  Henry,  2  Bailey,  118. 

8  Smith  v.  Henry,  1  Hill,  S.  C.  16  ;  Maples  v.  Maples,  Rice  Eq.  300  ;  Anderson 
v.  Fuller,  1  McM.  Eq.  27. 

»  Bryan  v.  Kelton,  1  Tex.  415  ;  Morgan  v.  The  Republic,  2  Tex.  279  ;  Milla  v. 
Walton,  19  Tex.  271 ;  Van  Hook  v.  Walton,  28  Tex.  59  ;  Thornton  v.  Tandy,  39 
Tex.  544. 
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Wisconsin,1  and  Virginia 2  also  support  the  rule  that  posses- 
sion is  never  conclusive  evidence  of  fraud  ;  though  in  the  last 
named  State  the  contrary  doctrine  was  frequently  and  uni- 
formly upheld  for  nearly,  if  not  fully,  half  a  century.3  In 
Kansas 4  and  in  Oregon,5  statutes  have  been  enacted,  under 
which  sales  of  personal  property,  if  not  accompanied  by  actual 
and  continued  change  of  possession,  are  deemed  void  against 
purchasers  or  creditors  without  notice,  until  shown  to  have 
been  made  in  good  faith,  and  for  a  sufficient  consideration. 
Before  the  passage  of  this  statute,  a  different  rule  prevailed 
in  the  last  named  State.6  Rhode  Island  seems  to  have 
adopted  a  rule  similar  to  that  embraced  in  the  statutes  of 
Kansas  and  Oregon.  The  adoption,  however,  was  judicial 
instead  of  legislative,  the  Supreme  Court  of  the  State  having 
accepted  as  law  the  views  expressed  in  Parsons  on  Contracts.7 

§  149.  States  wherein  want  of  change  of  possession 
is  per  se  fraudulent. — "We  shall  now  notice  the  decisions  of 
the  American  Courts  which  are  opposed  to  the  doctrines 
mentioned  in  the  preceding  section.  Hamilton  v.  Russell,8 
determined  in  the  Supreme  Court  of  the  United  States,  is  a 
leading  case.  "  Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court.  On  the  4th  of  January,  1800,  Robert 
Hamilton  made  to  Thomas  Hamilton  an  absolute  bill  of  sale 
for  a  slave  in  the  bill  mentioned,  which,  on  the  14th  of  April, 
1801,  was  acknowledged  and  recorded  in  the  Court  of  the 
county  in  which  he  resided.  The  slave  continued  in  posses- 
sion of  the  vendor  ;  and  some  short  time  after  the  bill  of  sale 

1  Smith  v.  Welch,  10  Wis.  91 ;   Livingston  v.  Littell,  15  Wis.  221 ;  Bullis  v. 
Borden,  21  Wis.  136. 

2  Davis  v.  Turner,  4  Gratt.  422  ;  Forkner  v.  Stuart,  6  Gratt.  197. 

8  Clayborn  v.  Hill,  1  Wash.  177 ;  Alexander  v.  Deneale,  2  Munf .  341 ;  Robert- 
Bon  v.  Ewell,  3  Munf.  1 ;  Glasscock  v.  Batton,  G  Rand.  78  ;  Tavener  v.  Robinson, 
2  Rob.  280 ;  Thomas  v.  Sosser,  5  Munf.  23 ;  Fitzhugh  v.  Anderson,  2  H.  &  M. 
SSO  ;  Williamson  v.  Farley,  Gilmer,  15 ;  Land  v.  Jeffries,  5  Rand.  211 ;  Burchard 
v.  Wright,  11  Leigh,  463. 

4  Wolfley  v.  Rising,  8  Kans.  301. 

6  Moore  v.  Floyd,  Laws  and  Decisions  of  Oregon,  1872,  p.  320. 

6  Monroe  v.  Hussey,  1  Oregon,  188. 

7  Anthony  v.  Wheatons,  7  R.  I.  490. 

8  1  Cranch,  309. 
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was  recorded,  an  execution  on  a  judgment  obtained  against 
the  vendor  was  levied  on  the  slave,  and  on  some  other  per- 
sonal property,  also  in  the  possession  of  the  vendor.  In 
July,  1801,  Thomas  Hamilton,  the  vendee,  brought  trespass 
against  the  defendant  Russell,  by  whose  execution,  and  by 
whose  direction,  the  property  had  been  seized  ;  and  at  the 
trial,  the  counsel  for  the  defendant  moved  the  Court  to  in- 
struct the  jury,  that  if  the  slave,  George,  remained  in  the 
possession  of  the  vendor  by  the  consent  and  permission  of 
the  vendee,  and  if  by  such  consent  and  permission  the 
vendor  continued  to  exercise  acts  of  ownership  over  him,  the 
vendee  could  not,  under  such  circumstances,  protect  such 
slave  from  the  execution  of  the  defendant.  The  Court  gave 
the  instruction  required,  to  which  a  bill  of  exceptions  was 
taken.  The  Act  of  Assembly,  which  governs  the  case,  ap- 
pears, as  far  as  respects  fraudulent  conveyances,  to  be  in- 
tended to  be  co-extensive  with  the  Acts  of  13th  and  27th 
Elizabeth,  and  those  acts  are  considered  as  only  declaratory  of 
the  principles  of  the  common  law.  The  decisions  of  the  En- 
glish judges,  therefore,  apply  to  this  case. 

"  In  some  cases,  a  sale  of  a  chattel,  unaccompanied  by  the 
delivery  of  possession,  appears  to  have  been  considered  as  aiv 
evidence,  or  a  badge,  of  fraud,  to  be  submitted  to  the  jury, 
under  direction  of  the  Court ;  and  not  as  constituting  in  itself, 
in  point  of  law,  an  actual  fraud  which  rendered  the  trans- 
action as  to  creditors  entirely  void.  Modern  decisions  have 
taken  this  question  up  upon  principle,  and  have  determined 
that  an  unconditional  sale,  where  the  possession  does  not  ac- 
company and  follow  the  deed,  is,  with  respect  to  creditors,  on 
the  sound  construction  of  the  Statute  of  Elizabeth,  a  fraud, 
and  should  be  so  determined  by  the  Court. .  The  distinction 
they  have  taken  is  between  a  deed  purporting  on  its  face  to 
be  absolute,  so  that  the  separation  of  the  possession  from  the 
title  is  incompatible  with  the  deed  itself,  and  a  deed  made 
upon  condition  which  does  not  entitle  the  vendor  to  the  im- 
mediate possession.  The  case  of  Edwards  r.  Harbin,  exec- 
utor of  Tempest  Mercer,  2  Term.  Rep.  587,  turns  on  this 
distinction,  and  is  a  very  strong  case. 

''William  Tempest  Mercer,  on  the  27th  of  March,  1786, 
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offered  to  the  defendant,  Harbin,  a  bill  of  sale  of  sundry  chat- 
tels as  security  for  a  debt  due  by  Mercer  to  Harbin.  This, 
Harbin  refused  to  take,  unless  he  should  be  permitted,  at  the 
expiration  of  fourteen  days,  if  the  debt  should  remain  un- 
paid, to  take  possession  of  the  goods,  and  sell  them  in  satis- 
faction of  the  debt,  the  surplus  money  to  be  returned  to 
Mercer.  To  this  Mercer  agreed,  and  a  bill  of  sale,  purport- 
ing on  the  face  of  it  to  be  absolute,  was  executed,  and  a 
corkscrew  delivered  in  the  name  of  the  whole.  Mercer  died 
within  the  fourteen  days,  and  immediately  after  their  expira- 
tion, Harbin  took  possession  of  the  goods  specified  in  the  bill 
of  sale,  and  sold  them.  A  suit  was  then  brought  against 
him  by  Edwards,  who  was  also  a  creditor  of  Mercer,  charg- 
ing Harbin  as  executor  in  his  own  wrong,  and  the  question 
was,  whether  this  bill  of  sale  was  fraudulent  and  void  as  be- 
ing on  its  face  absolute,  and  being  unaccompanied  by  the 
delivery  of  possession.  It  was  determined  to  be  fraudulent ; 
and  in  that  case,  it  is  said  that  all  the  judges  of  England  had 
been  consulted  on  a  motion  for  a  new  trial  in  the  case  of 
Bamford  ?>.  Baron,  and  were  unanimously  of  opinion  that, 
'unless  possession  accompanies  and  follows  the  deed,  it  is 
fraudulent  and  void ' ;  that  is,  unless  the  possession  remain 
with  the  person  shown  by  the  deed  to  be  entitled  to  it,  such 
deed  is  void  as  to  creditors  within  the  statutes.  This  princi- 
ple is  said  by  Judge  Buller  to  have  been  long  settled,  and 
never  to  have  been  seriously  questioned.  He  states  it  to 
have  been  established  by  Lord  Coke,  in  2  Bulstrode,  so  far 
as  to  declare  that  an  absolute  conveyance  or  gift  of  a  lease  for 
years,  unattended  with  possession,  was  fraudulent.  '  But  if 
the  deed  or  conveyance  be  conditional,  then  the  vendor's 
continuing  in  possession  does  not  avoid  it,  because,  by  the 
terms  of  the  conveyance,  the  vendee  is  not  to  have  the  pos- 
session till  he  has  performed  the  condition. '  '  And  that  case,' 
continues  Judge  Buller,  '  makes  the  distinction  between 
deeds  or  bills  of  sale  which  are  to  take  place  immediately, 
and  those  which  are  to  take  place  at  some  future  time.  For, 
in  the  latter  case,  the  possession  continuing  with  the  vendor 
till  such  future  time,  or  till  that  condition  be  performed,  is 
consistent  with  the  deed,  and  such  possession  comes  within 
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the  rule  as  accompanying  and  following  the  deed.  That  case 
has  been  universally  followed  by  all  the  cases  since.'  '  This,' 
continues  the  Judge,  '  has  been  argued  by  the  defendant's 
counsel  as  being  a  case  in  which  the  want  of  possession  is 
only  evidence  of  fraud,  and  that  it  was  not  such  a  circum- 
stance, per  se,  as  makes  the  transaction  fraudulent  in  point  of 
law  ;  that  is  the  point  which  we  have  considered,  and  we  are 
all  of  opinion,  that  if  there  is  nothing  but  the  absolute  con- 
veyance, without  the  possession,  that,  in  point  of  law,  is 
fraudulent.' 

"  This  Court  is  of  the  same  opinion.  "We  think  the  intent 
of  the  statute  is  best  promoted  by  that  construction  ;  and  that 
fraudulent  conveyances,  which  are  made  to  secure  to  a  debtor 
a  beneficial  interest  while  his  property  is  protected  from 
creditors,  will  be  most  effectually  prevented  by  declaring 
that  an  absolute  bill  of  sale  is  itself  a  fraud,  unless  possession 
accompanies  and  follows  the  deed."  The  principles  thus 
announced  and  adopted  have  been  reaffirmed  in  many  cases 
in  the  Federal  Courts.1  The  general  rule,  that  an  absolute 
sale,  not  accompanied  and  followed  by  possession  by  the 
vendee  of  the  chattels  sold,  is  per  se  fraudulent,  now  prevails 
in  several  of  the  States.  In  some  of  them,  it  is  subject  to 
the  exception  stated  in  Hamilton  r.  Russell,  in  favor  of  con- 
ditional sales,  but  in  others,  this  exception  is  not  recognized. 
In  another  section,  we  shall  refer  to  conditional  sales.  In  the 
present  section,  we  shall  proceed  to  show  in  what  States  the 
rule  of  Hamilton  r.  Russell  is  accepted  and  enforced  in  con- 
nection with  absolute  sales.  In  California,  all  doubts  were 
avoided  by  clearly  incorporating  this  rule  in  the  statute.2  In 
Connecticut,  possession  by  the  vendor  has  always  been  re- 
garded as  conclusive  evidence  of  fraud.3  In  Delaware,- the 

1  Travers  r.  Ramsay,  3  Cranch  C.  C.  354  ;  Moore  v.  Ringgold,  3  Cranch  C.  C. 
434;  Hamilton  r.  Franklin,  4  Cranch  C.  C.  729;    Meeker    v.   Wilson,  1  Gall. 
419  ;  Phettiplace  v.  Sayles,  4  Mason,  312  ;  D'Wolf  r.  Harris,  4  Mason,  515  ;  Mer- 
rill r.  Dawson,  Hemp.  563  ;  Comly  v.  Fisher,  Taney,  216  ;  Allen  v.  Ma&sey,  2 
A-bb.  U.  S.  GO.     But  see  Warner  v.  Norton,  20  How.  U.  S.  448. 

2  Whitney  v.  Stark  et  al.  8  Cal.  514  ;  Hodgkins  v.  Hook,  23  Cal.  581. 

8  Patten  v.  Smith,  5  Conn.  196  ;  Swift  v.  Thompson,  9  Conn.  63 ;  Webster  v. 
Peck,  31  Conn.  495  ;  Gaylor  v.  Harding,  37  Conn.  508 ;  Hatstal  v.  Blakeslee, 
41  Conn.  301. 
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etatute  provides  that  in  a  bill  of  sale  of  chattels,  the  title 
shall  not  pass,  except  as  against  the  vendor,  unless  possession 
be  delivered  to  the  vendee  "  as  soon  as  conveniently  may  be  " 
after  the  sale.  Under  this  act,  sales  without  a  change  of 
possession  are,  as  against  creditors,  void.1  In  Florida  and 
Illinois,  the  Courts  have  coincided  with  the  views  expressed 
in  Hamilton  v.  Russell.2  In  Iowa,  a  creditor  may  take  on 
execution  property  still  in  possession  of  the  vendor,  unless 
he  have  actual  notice  of  the  sale,  or  constructive  notice 
given  by  recording  the  bill  of  sale  as  required  by  statute.3 
The  decisions  made  in  Kentucky  are  so  cited  by  Mr. 
Parsons,  in  his  work  on  Contracts,  as  to  indicate  that  they 
were  conflicting,  and  that  a  considerable  portion  of  them 
supported  the  doctrine  that  the  retention  of  a  chattel  by 
the  vendor,  after  its  absolute  sale,  is  only  evidence  of  fraud. 
Upon  examination,  the  decisions  in  that  State  will  be  found 
to  affirm,  in  the  most  unequivocal  terms,  that  an  absolute 
sale  of  personal  property,  unless  followed  by  the  delivery  of 
possession  to  the  vendee,  is  per  se  fraudulent  and  void,  and 
cannot  be  aided  by  proof  showing  that  the  transaction  was  in 
fact  in  good  faith,  and  of  the  most  meritorious  nature.  (Bay- 
lor v.  Smither's  Heirs,  1  Litt.  105  ;  Goldsbury  r.  May,  1  Litt. 

256  ;  Daniel  v.  Holand,  4  J.  J.  Marsh.  18  ;  Bruunel  v.  Stock- 
ton, 3  Dana,  134 ;   Anthony  v.  Wade,  1  Bush,  110  ;  Miles  v. 
Edelen,  1  Duval,  270  :  Allen  v.  Johnson,  4  J.  J.  Marsh.  235  ; 
Dale  v.  Arnold,  2  Bibb,  605  ;  Stevens  r.  Barnett,  7  Dana, 

257  ;  Hundley  v.  Webb,  3  J.  J.  Marsh.  643.)     Nor  can  this 
rule  be  dispensed  with  because  the  vendor  and  vendee  live 
in  the  same  house,  (Waller  v.  Cralle,  8  B.  Monr.  11)  nor  be- 
cause the  execution  creditor's  debt  accrued  subsequent    to 
the  sale  (Woodrow  v.  Davis,  2  B.  Monr.  298).     But  where 
the  sale  is  not  absolute,  and  the  title  and  right  of  possession 

1  Bowman  v.  Herring,  4  Harring.  458. 

2  Gibson  v.  Love,  4  Fla.  217  ;  Sanders  v.  Pepoon,  4   Fla.  465  ;    Thornton  v. 
Davenport,  1  Scam.  296  ;  Rhiues  v.  Phelps,  3  Gilm.  455  ;  Thompson  v.  Teck,  21 
111.  73  ;  Dexter  u.  Parkins,  22  111.  143  ;  Ketchum  v.  Watson,  24  Til.  591 ;  Cor- 
gan  v.  Frew,  39  HI.  31. 

S  Miller  v.  Bryan,  3  Clarke,  58 ;  Courtright  v.  Leonard,  11  Iowa,  32  ;  Day  v. 
Griffith,  15  Iowa,  104  ;  Prather  v.  Parker,  24  Towa,  26. 
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are  not  to  be  divested,  except  on  the  performance  of  subse  • 
quent  acts,  the  retention  of  possession  by  the  vendor  is  not 
per  se  fraudulent,  because  not  inconsistent  with  the  contract. 
(Baylor  v.  Smither's  Heirs,  1  Litt.  105  ;  Hundley  v.  "Webb, 
3  J.  J.  Marsh.  643.)  In  Wash  v.  Medley,  1  Dana,  269,  & 
deed  of  slaves  was  made  by  one  member  of  a  family  tG 
another,  but  was  succeeded  by  no  visible  change  in  posses- 
sion. The  Court  held  this  not  fraudulent  per  se  ;  because 
the  family  lived  together.  In  this  respect,  this  decision  is  in 
effect  overruled  by  the  subsequent  cases  of  Waller  v.  Cralle, 
8  B.  Mom*.  11  ;  and  Jarvis  v.  Davis,  14  B.  Mour.  529. 
In  Louisiana,  the  retention  of  possession  by  the  vendor  is 
conclusive  evidence  of  fraud,  and  the  goods  may  be  taken 
under  execution  against  him.1  The  same  rules  which  we 
have  stated  as  prevailing  in  Iowa  are  equally  applicable  to 
sales  of  chattels  in  Maryland.2  Missouri,  at  an  early  clay,  was 
on  this  subject  in  full  accord  with  the  decisions  of  the  Fed- 
eral judiciary.3  Subsequently  she,  by  statute,  adopted  a  dif- 
ferent rule  ;4  but  still  later,  by  Chapter  107,  Sec.  10,  of  Stat- 
utes of  1866,  the  legislature  declared  all  sales  of  personal 
property  void  as  to  creditors,  unless  possession  was  taken  with- 
in a  reasonable  time.  The  statute  of  Nevada,  and  the  de- 
cisions made  under  it,  are  in  consonance  with  the  statute  and 
decisions  in  California.5  "  In  New  Hampshire,  the  principle 
appears  to  be  nearly  the  same  as  in  the  Federal  Courts, 
though  declared  in  a  form  somewhat  different ;  in  fact,  in- 
stead of  the  rule  of  the  Federal  Courts  being  established,  the 
principle  and  reason  on  which  the  rule  is  based  are  used  as 
guides."6  The  early  cases  in  New  York  have,  through  the 

1  Garritson  v.  Creditors,  7  La.  551 ;  Jorda  v.  Lewis,  1  La.  An.  59  ;  Zacliarie* 
v.  Rich,  14  La.  An.  433 ;  Lassiter  v.  Bussy,  14  La.  An.  699  ;  Sees.  1916,  1917, 
Civil  Code. 

2  Bruce  v.  Smith,  3  Har.  &  J.  499  ;  Hambleton  v.  Hayward,  4  Har.  &.  J.  443; 
Hudson  t>.  Warner,  2  H.  &  G.  416. 

8  Rocheblaw  v.  Potter,  1  Mo.  561  ;  Wallace  v.  Foster,  2  Mo.  231 ;  Sibley  v. 
Hood,  3  Mo.  390. 

4  State  v.  Evans,  39  Mo.  150., 

6  Doack  v.  Brubaker,  1  Nev.  218 ;  Lawrence  v.  Burnham,  4  Nev.  361 

6  Smith's  Lead.  Gas.  63.  See  Haven  v.  Low,  2  N.  H.  13  ;  Coburn  v.  Pickering, 
3  N.  H.  415;  Trask  v.  Bowers,  4  N.  H.  309;  Clark  r.  Morse,  10  N.  H.  239, 
Kendall  v.  Fitts,  2  Foster,  1 ;  Paul  v.  Crooker,  8  N.  H.  288 ;  Parker  u.  Pattou, 
IN.  H.  176. 
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construction  given  to  a  subsequent  statute,  ceased  to  control 
the  law  of  that  State  ;  but  they  will  be  alluded  to  here  for 
the  purpose  of  showing  the  interpretation  they  gave  to  the 
Statute  of  13th  Elizabeth  while  it  was  still  in  force.  In  the 
case  of  Sturtevant  v.  Ballard,1  decided  in  1812,  Kent,  Chief 
Justice,  delivered  the  opinion  of  the  Court,  saying  :  "  The 
facts  lie  in  a  narrow  compass.  Meeker,  on  the  2d  of  August, 
1810,  obtained  a  judgment  against  Holt.  On  the  29th  of 
August,  Holt  sold  his  goods  and  chattels  (being  a  quantity  of 
blacksmith's  tools)  to  the  plaintiffs,  partly  for  cash  and  partly 
to  satisfy  a  debt  due  to  them.  The  articles  were  specified  in 
a  bill  of  sale,  and  the  bill  contained  an  agreement  that  Holt 
was  to  retain  the  use  and  occupation  of  the  goods  for  the  term 
of  three  months.  Just  before  the  expiration  of  the  term, 
and  while  the  goods  continued  in  the  possession  of  Holt,  they 
were  seized  by  the  defendant,  as  sheriff,  by  virtue  of  an  exe- 
cution issued  on  the  judgment  in  favor  of  Meeker.  The  ques- 
tion arising  upon  this  case  is,  whether  the  sale  to  the  plaintiffs, 
under  the  above  circumstances,  was  valid  in  law,  as  against 
the  judgment-creditor. 

"As  between  the  parties  to  it,  a  sale  of  chattels,  unaccom- 
panied by  possession,  may  be  valid.  It  may  even  be  valid  as 
against  a  creditor,  who  was  knowing  and  assenting  to  the  sale. 
It  was  so  ruled  in  Steel  v.  Brown  &  Pary,  (1  Taunt.  381)  but 
this  is  not  such  a  case.  Here  was  a  judgment-creditor  affected 
by  the  sale. 

"The  Statute  of  13th  Elizabeth,  and  which  has  been  re-en- 
acted with  us,  (Sees.  10,  Ch.  44,  Sec.  2)  makes  void  all  grants 
and  alienations  of  goods  and  chattels  made  with  intent  to  de- 
lay, hinder,  and  defraud  creditors.  This  statute,  as  it  has 
frequently  been  observed  by  the  English  judges,  was  declara- 
tory of  the  common  law  ;  and  the  true  principles  of  law,  in 
relation  to  such  sales,  are  to  be  found  in  a  series  of  judicial 
decisions,  both  before  and  since  the  Statute  of  Elizabeth  ;  the 
great  point  is,  whether  the  fact  of  permitting  the  vendor  ta 
retain  possession  of  the  goods  did  not  render  this  sale  fraudu- 
'eut  in  law,  notwithstanding  such  permission  was  inserted 

19  Johns.  337 
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iu  the  deed  as  a  condition  of  the  contract.  If  there  had  been 
no  such  insertion,  but  the  sale  had  been  absolute  on  the  face 
of  it,  and  possession  had  not  immediately  accompanied  and 
followed  the  sale,  it  would  have  been  fraudulent  as  against 
creditors  ;  and  the  fraud,  in  such  case,  would  have  been  an 
inference,  or  conclusion  of  law,  which  the  Court  would  have 
been  bound  to  pronounce.  This  is  a  well-settled  principle  in 
the  English  Courts.  It  is  to  be  met  with  in  a  variety  of  cases, 
and  especially  in  that  of  Edwards  v.  Harben,  2  T.  R.  587  ; 
and  it  has  been  recognized  and  adopted  by  some  of  the  most 
respectable  tribunals  in  this  country.  But  it  by  no  means 
follows  that  such  a  sale,  with  such  an  agreement  attached  to 
it,  and  appearing  on  the  face  of  the  deed,  is  necessarily  valid. 
There  must  be  some  sufficient  motive,  and  of  which  the  Court 
is  to  judge,  for  the  non-delivery  of  the  goods,  or  the  law  will 
still  presume  the  sale  to  have  been  made  with  a  view  to  '  delay, 
hinder,  or  defraud  creditors.'  Delivery  of  possession  is  so 
much  of  the  essence  of  a  sale  of  chattels  that  an  agreement 
to  permit  the  vendor  to  keep  possession  is  an  extraordinary 
exception  to  the  usual  course  of  dealing,  and  requires  a  satis- 
factory explanation.  This  was  a  voluntary  sale,  made  by  the 
debtor,  soon  after  the  judgment  against  him,  and  made  to  a 
creditor,  partly  for  cash,  and  partly  to  satisfy  an  old  debt  ; 
and  why  was  the  sale  made  three  months  before  possession 
was  to  be  delivered,  if  not  to  defeat  the  intermediate  execu- 
tion of  the  judgment-creditor  ?  There  is  no  assignable  reason 
apparent  for  the  arrangement,  and  the  time  of  delivery  might 
have  been  postponed  for  three  years  as  well  as  for  three 
months.  The  instances  in  which  a  sale  of  chattels,  unaccom- 
panied with  delivery,  has  been  held  valid,  are  all  founded 
upon  special  reasons,  which  have  no  application  to  this  case. 
"The  general  principle  involved  in  this  discussion  is  ex- 
tremely important  to  the  commercial  interests  of  the  com- 
munity, and  to  confidence  and  integrity  in  dealing.  The 
l:iw,  in  every  period  of  its  history,  has  spoken  a  uniform 
language,  and  has  always  looked  with  great  jealousy  upon  a 
sale  or  appropriation  of  goods  without  parting  with  the  pos- 
session, because  it  forms  so  easy  and  so  fruitful  a  source  of  de- 
ception. Lord  Kenyan  said  he  lamented  that  it  was  ever  de» 
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cided  that  the  possession  and  apparent  ownership  of  personal 
property  might  be  in  one  person,  and  the  title  in  another,  and 
he  thought  it  would  have  been  better  for  the  public  if  the 
possession  of  such  property  (except  in  the  case  of  factors) 
were  to  carry  the  title.     The  value  of  the  principle,  and  its 
necessity,  were  perceived  and  felt  as  early  as  the  age  of 
Glanville ;  for  he  observed,  when  speaking  of  pledges,  that 
<  when  a  thing  is  agreed  to  be  placed  in  pledge,  by  a  debtor 
to  a  creditor,  and  delivery  does  not  follow,  it  becomes  a  ques- 
tion what  shall  be  done  for  the  creditor  in  that  case,  since  the 
same  thing  may  be  pledged  to  other  creditors,  both  before  and 
after.    And  it  is  to  be  observed  that  the  Court  will  not  regard 
such   private   arrangements,  nor  intermeddle  therewith,   or 
sustain  a  suit  thereon.'    This  was  acknowledging  the  mischief, 
and  admitting  the  remedy,  under  the  same  enlightened  view 
of  public  policy  and  private  interest  which  some  of  the  de- 
cisions of  Lord  Mansfield  announce,  at  the  period  of  the  full 
growth  and  maturity  of  the  commercial  system.     There  is 
also  a  case  in  the  Book  of  Assises,  f.  101,  pi.  72,  22  Ed.  Ill, 
which  is  much  to  the  present  purpose.     An  action  of  trespass 
was  brought,  for  wrongfully  taking  some  cattle,  and  the  jury 
found  that  the  defendant  had  received  from  the  bailiff  the 
beasts,  on  an  execution  which  had  issued  for  him  against  one 
B,  and  that  the  beasts  belonged  to  B  at  the  time  of  the  judg- 
ment, and  that  he  afterwards,  by  deed,  gave  them  to  the 
plaintiff,  to  delay  the  execution  ;  and  the  jury,  being  required 
by  the  Court  to  say  who  took  the  profits  of  the  same  beasts  in 
the  meantime,  they  answered  that  the  donor  did.  Then  Thorpe, 
J.,  declared  :  "I  conceive  the  gift  to  be  of  no  value,  and  I 
hold  that  he  to  whom  such  gift  was  made  was  only  the  keeper 
of  the  beasts  to  the  use  of  the  other,  because  there  was  fraud, 
etc.,  for  otherwise  a  man  could  never  have  execution  of  chattels.' 
"  We  may,  therefore,  safely  conclude  that  a  voluntary  sale 
of  chattels,  with  an  agreement,  either  in  or  out  of  the  deed, 
vhat  the  vendor  may  keep  possession,  is,  except  in  special 
cases,  and  for  special  reasons,  to  be  shown  to  and  approved  of 
by  the  Court,  fraudulent  and  void  as  against  creditors.      This 
ts  dearly  not  one  of  those  cases,  and  the  defendant  is  there- 
fore entitled  to  judgment."     The  doctrines  thus  announced 
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in  the  case  of  Sturtevant  v.  Ballard  were  re-affirmed  on  sev- 
eral subsequent  occasions  in  the  same  State  ;  and  there  is  no 
doubt  that  its  Courts  were  fully  committed  to  the  rules  of  de- 
cision set  forth  in  Edwards  v.  Harben,  and  Hamilton  v.  Rus- 
sell.1 In  Pennsylvania2  and  in  Vermont,3  the  rule  that  the 
retention  of  possession  by  the  vendor  after  an  absolute  sale 
leads  to  a  legal  and  conclusive  presumption  of  fraud,  has 
always  been  sustained 

§  150.  Recapitulation  of  authorities  in  reference  to 
effect  of  want  of  change  of  possession. — From  a  recapit- 
ulation of  the  authorities  cited  in  the  last  two  sections,  it  will 
be  seen  that,  in  the  States  of  Alabama,  Arkansas,  Georgia,  In- 
diana, Kansas,  Maine,  Massachusetts,  Michigan,  Mississippi, 
Nebraska,  New  Jersey,  New  York,  North  Carolina,  Ohio, 
Oregon,  Rhode  Island,  South  Carolina,  Tennessee,  Texas, 
Virginia,  and  Wisconsin,  the  question  of  fraud  or  no  fraud  is 
clearly  one  for  the  decision  jury.  Of  these  States,  Indiana, 
Kansas,  Nebraska,  New  York,  Oregon,  and  Wisconsin  have 
settled  the  question  by  statute.  But  in  saying  that  the 
question  of  fraud  or  no  fraud  is  one  for  the  jury,  we  must  not 
be  understood  as  implying  that  the  jury  are  at  liberty  to  dis- 
regard the  fact  that  the  vendor  retains  possession  after  his 
sale.  If  the  sale  be  absolute  in  terms,  or  is  such  that  the 
continuing  possession  of  the  vendor  seems  to  be  inconsistent 
with  the  alleged  transfer  of  title,  then  such  possession  is 
everywhere  regarded  as  a  badge  of  fraud.  This  badge  is 
not  a  mere  suspicious  circumstance.  It  is  prima  facie  evi- 
dence. Standing  alone,  it  is  conclusive  against  the  vendee. 
He  cannot  prevail  against  a  subsequent  purchaser,  nor  against 

1  See  Jennings  v.  Carter,  2  Wend.  446  ;  Divver  v.  Mclaughlin,  2  Wend.  596 ; 
Archer  v.  Hubbell,  4  Wend.  514 ;   Doane  v.  Eddy,  16  Wend.  522  ;   Stevens  v. 
Fisher,  19  Wend.  181. 

2  Cunningham  v.  Neville,  10  S.  &  R.  201 ;   Clow  v.  Woods,  5  S.  &  R.  275 ; 
Brady  v.  Humes,  18  Penn.  St.  113 ;  Born  v.  Shaw,  29  Penn.  St.  288  ;  Milne  u. 
Henry,  40  Penn.   St.   352  ;    Dewart  v.   Clement,  48  Penn.  St.  413 ;    Davia  v. 
Biglcr,  I  Am.  Rep.  393 ;  62  Penn.  St.  242 ;  Dick  v.  Lindsay,  2  Grant's  Gas.  431 , 
Gorman  v.  Cooper,  29  Leg.  Int.  372. 

8  Mooro  v.  Kelley,  5  Vt.  34 ;  Farnsworth  u.  Shepard,  6  Vt.  521 ;  Hart  u.  F.  & 
M.  Bank,  33  Vt.  252. 
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a  creditor  of  the  vendor  until  be  has  rebutted  the  presumjv- 
tioii  of  fraud  arising  from  his* want  of  possession.  The  onus 
of  proof  is  upon  him.  He  must  show  clearly,  to  the  satisfac- 
tion of  the  jury,  that  his  purchase  was  made  in  good  faith, 
and  without  any  intention  to  delay  or  defraud  creditors. 
"What  evidence,  on  the  part  of  the  vendee,  may  operate  to 
repel  the  presumption  arising  from  his  want  of  possession, 
cannot  be  stated  with  any  degree  of  certainty.  As  the 
question  is  one  of  fact,  evidence  sufficient  to  convince  one 
jury  of  the  good  faith  of  the  transaction  might  produce  no 
such  effect  on  the  minds  of  another  jury.  But  if  the  vendee 
does  not  produce  some  evidence  tending  to  explain  why  he 
did  not  assume  possession,  and  to  show  the  good  faith  of  his 
alleged  purchase,  the  presumption  against  him  becomes  con- 
clusive.1 The  Court,  in  such  case,  should  instruct  the  jury 
to  find  in  favor  of  the  creditor  of  the  vendor,  and  should  set 
aside  its  verdict,  and  grant  a  new  trial,  in  case  it  disregards 
such  instruction.  In  New  Hampshire,  while  the  general  rule 
seems  to  prevail  that  possession  by  the  vendor  is  not  con- 
clusive against  the  vendee,  yet  such  strong  proof  is  required 
to  rebut  the  presumption  arising  from  such  possession,  that, 
in  its  practical  effect,  the  law  of  that  State  approaches  more 
nearly  to  the  law  of  Hamilton  v.  Russell  than  to  the  opposite 
line  of  decisions.  In  the  Federal  Courts,  and  in  the  Courts 
of  California,  Connecticut,  Delaware,  Florida,  Illinois,  Iowa, 
Kentucky,  Louisiana,  Maryland,  Missouri,  Nevada,  Pennsyl- 
vania, and  Vermont,  the  possession,  continuing  in  the  vendor, 
is,  under  ordinary  circumstances,  treated  as  fraudulent  per  se. 
For  the  guidance  of  judgment-creditors  in  the  States  last 
named,  we  shall  endeavor  to  show  :  1st.  In  what  cases  a 
change  of  possession  may  be  omitted  ;  2d.  "What  constitutes 
a  sufficient  change  of  possession,  where  such  change  cannot 

1  Ball  v.  Loomis,  29  N.  Y.  412  ;  Manldin  v.  Mitchell,  14  Ala.  814 ;  Bank  of 
Mobile  v.  Borland,  5  Ala.  539  ;  Beers  v.  Dawson,  8  Geo.  556  ;  Peck  v.  Land,  2 
Kelly,  1 ;  Kane  v.  Drake,  29  Ind.  30 ;  Nutter  v.  Harris,  9  Ind.  88 ;  Keller  v. 
Blanchard,  19  La.  An.  53  ;  Kuykendall  v.  McDonald,  15  Mo.  416  ;  Hartman  v. 
Vogel,  40  Mo.  570  ;  Kendall  v.  Fitts,  2  Foster,  1  ;  Grubbs  u.  Greer,  5  Cold.  160  ; 
"UcQuinnay  iv.  Hitchcock,  8  Tex.  33  ;  Curd  v.  Miller,  7  Gratt.  185  ;  Brooks  v. 
Powers,  15  Mass.  244 ;  Ulmer  u.  Hills,  8  Greenl.  326  ;  Young  u.  Pate,  4  Yerg. 
164. 
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with  safety  be   omitted  ;  3d.  ^When  the  chauge  must  com- 
mence ;  and  4th.  How  long  it  must  continue. 

§  151.  Absolute  transfers,  in  -which  no  change  of  pos- 
session need  be  made. — The  cases  in  which  the  interests  of 
a  vendee  are  not  placed  in  jeopardy  by  his  failure  to  assume 
possession  of  the  chattels  purchased,  may  be  divided  into 
three  classes.  In  the  first  class  are  the  cases  in  which  the 
necessity  for  a  change  of  possession  is  removed  by  the  nature 
of  the  transfer.  The  second  class  embraces  cases  in  which 
the  change  of  possession  may  be  dispensed  with,  owing  to  the 
character  of  the  property.  While  in  the  third  class  are  those 
cases  in  which  the  nature  of  the  transfer  and  the  character  of 
the  property  would  both,  in  ordinary  circumstances,  require 
a  change  of  possession  ;  but  something  in  the  situation  of  the 
property,  at  the  time  of  the  sale,  renders  a  chauge  in  its  pos- 
session unnecessary  or  impossible.  The  cases  of  the  first 
class  may  again  be  subdivided  into  absolute  transfers,  and 
transfers  which  are  not  so  absolute  in  their  nature  that  the 
continued  possession  of  the  vendor  is  inconsistent  with  the 
terms  and  purposes  of  the  transfer.  In  the  States  in  which 
the  retention  of  possession  by  the  vendor  produces  a  conclu- 
sive presumption  of  fraud,  perhaps  the  only  well-established 
exceptions,  in  cases  of  absolute  sales,  arising  from  the  nature 
of  the  transfer,  are  in  cases  of  marriage  settlements,1  and 
cases  where  the  property  of  a  defendant  is  sold  under  an 
execution  or  other  legal  process  against  him.  "  The  notoriety 
of  a  public  sale,  which,  by  giving  notice  to  the  public  that 
the  title  has  passed  out  of  the  former  owner,  and  thereby 
prevents  him  from  obtaining  a  delusive  credit,  from  the  ap- 
parent ownership  of  property  which  belongs  to  another, 
creates  a  distinction  between  public  and  private  sales,  where 
there  is  no  change  of  possession,  as  to  the  rights  of  credit- 
ors." "Retention  of  possession  by  the  former  owner  of  a 
chattel  sold  at  sheriff's  sale  is  not  an  index  of  fraud,  because 
the  sale  is  not  the  act  of  the  person  retaining,  but  of  the  law ; 

1  Larkin.  v.  McMulliu,  49  Perm.  St.  29;  Charlton  v.  Gardner,  11  Leigh,  281 ; 
Cadogan  u.  Kennett,  Cowp.  432  ;  Arundell  v.  Phipps,  10  Ves.  139. 

2  Simerson  v.  Bank,  12  Ala.  213. 
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and  because  a  judicial  sale,  being  conducted  by  the  sworn 
officer  of  the  Court,  shall  be  deemed  fair  till  it  is  proved 
otherwise.  It  may,  like  a  judgment,  be  shown  to  be  collu- 
sive and  fraudulent  in  fact ;  but  the  presumption  of  the  law 
is  favorable  to  it  in  the  first  instance.  A  chattel  thus  pur- 
chased, then,  may  safely  be  left  in  the  possession  of  the  for- 
mer owner,  on  any  contract  of  bailment  that  the  law  allows 
in  any  other  case."  1  It  seems  to  be  almost  universally  con- 
ceded that  when  a  stranger  to  the  writ  purchases  and  pays  for 
property  at  an  execution  sale,  the  fact  that  he  does  not  choose 
to  remove  it  from  the  control  of  the  defendant  neither  renders 
the  sale  fraudulent  per  se,  nor,  unless  connected  with  other 
circumstances  of  a  suspicious  character,  creates  any  presump- 
tion against  its  good  faith.2  But  when  the  plaintiff  in  execu- 
tion becomes  the  purchaser,  some  of  the  American  cases  have 
considered  that  the  necessity  for  a  change  of  possession  is  as 
imperative  as  though  the  sale  were  voluntary  ; 3  but  in  En- 
gland, the  question  has  been  determined  otherwise.4  We  ap- 
prehend that  there  can  be  no  well-founded  distinction  be- 
tween a  purchase  by  the  plaintiff  and  a  purchase  by  a  stranger 
to  the  execution,  unless  the  circumstances  of  the  sale,  taken 
in  connection  with  the  continued  possession  of  the  defendant, 
produce  the  conviction  that  the  writ  was  employed  in  bad 
faith,  for  the  purpose  of  withdrawing  the  property  from  the 

1  Myers  v.  Hawly,  2  Pen.  &  W.  4.81. 

2  Kid  v.  Rawlinson,  2  Bos.  &  P.  59  ;  3  Esp.  52  ;  Abney  v.  Kingsland,  10  Ala. 
355 ;  Latimer  v.  Batson,  7  D.  &  R.  106  ;  Anderson  v.  Brooks,  11  Ala.  953 ;  Stone 
v.  Waggoner,  3  Eng.  204 ;  Perry  v.  Foster,  3  Harr.  Del.  293  ;   Pennington  v. 
Chandler,  5  Harr.  Del.  394  ;  Greathouse  v.  Brown,  5  Monr.  280 ;  Miles  v.  Edelen, 
1  Duvall,  270 ;  Walter  v.  G-ernant,  13  Penn.  St.  515 ;  Dick  v.  Lindsay,  2  Grant's 
Cas.  431 ;  Poole  v.  Mitchell,  1  Hill,  S.  C.  404  ;  Guignard  v.  Aldrich,  10  Rich. 
Eq.  253 ;  Coleman  v.  Bank  of  Hamburg,  2  Strob.  Eq.  285.     The  principle  also 
extends  to  sales  under  distress  for  rent.     (Water  v.  McClellan,  4  Dall.  208.)     In 
New  York,  a  purchase  by  a  stranger  to  the  execution  was  deemed  fraudulent 
where,  for  more  than  a  year,  he  allowed  the  defendant  to  retain  possession  and 
deal  with  the  goods  as  his  own.     (Dickenson  v.  Cook,  17  Johns.  332.)     But 
where  there  is  no  apparent  intent  to  defraud  creditors,  the  purchaser  may,  in 
that  State,  leave  the  goods  with  tho  defendant.     (Mclnstry  v.  Tanner,  9  Johns. 
135.) 

8  Williams  v.  Kelsey,  6  Geo.  365 ;   Farrington  v.  Caswell,  15  Johns.  430 ; 
Gardenier  v.  Tubbs,  21  Wend.  169. 
*  Watkins  v.  Birch,  4  Taunt.  823. 
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reach   of  other  creditors,  without  affecting  the  defendant's 
beneficial  interest  therein. 

There  is  some  doubt  as  to  the  true  grounds  upon  which 
the  exception  in  favor  of  sales  under  execution  rests.  Some 
contend  that  the  notoriety  of  the  sale  furnishes  a  sufficient 
protection  from  fraud,  and  gives  ample  notice  of  the  change 
of  title.  Others  insist  that  the  exception  is  justified  by  the  fact 
that  the  sale  is  involuntary,  and  is  made  by  the  officers  of  the 
law.  If  the  notoriety  of  the  sale  furnishes  a  sufficient  reason 
for  this  exception,  then  it  would  seem  that  the  rule  ought 
to  extend  to  other  sales  attended  with  equal  publicity.  Where 
debtors  make  assignments  of  personal  property  for  the  benefit 
of  their  creditors,  and  the  assignees  thereafter,  in  pursuance 
of  public  notice,  sell  the  property  at  auction,  the  purchasers 
may,  according  to  a  decided  preponderance  of  the  authorities, 
safely  allow  the  goods  to  remain  with  the  assignors.1  But,  in 
Vermont,  the  authority  of  these  cases  is  denied  ; 2  and  the 
exception  which  we  are  discussing  is  confined  to  purchases 
at  sales  made  under  legal  process.  Hence,  where  a  constable 
sold  property  by  consent  of  the  defendant,  not  having  legal 
process  in  his  hands,  the  Supreme  Court,  by  Redfield,  J.,  said  : 
"  It  is,  at  present,  a  well-settled  principle  of  the  law  of  this 
State,  that  sales  of  personal  chattels,  unaccompanied  by  any 
visible,  substantial  change  of  possession,  are  inoperative,  as 
against  the  creditors  of  the  vendor.  The  case  of  sheriff's 
sales  has  been  considered  an  exception  from  the  operation 
of  this  rule.  It  is  not  now  necessary,  and  could  not  be  useful, 
to  go  into  the  reasons  of  the  exception.  The  cases  upon  that 
subject  have  followed  in  the  track  of  Kidd  v.  Rawlinson,  2  B. 
&  P.  59.  The  principal  reasons  there  urged  in  favor  of  the 
determination  are,  that  the  publicity  and  character  of  the 
sale  rebut  all  inference  of  fraud.  For  myself,  I  think  this 
exception  rests  more  upon  the  fact  that  it  is  a  transfer  of  title 
by  operation  of  law,  than  upon  its  notoriety.  It  is  the  former, 

1  Leonard  v.  Baker,  1  M.  &  Sel.  251 ;  Woodham  v.  Baldock,  3  T.  B.  Moore, 
11 ;  8  Taunt.  676  ;  Wyatt  v.  Stewart,  34  Ala.  716  ;  Montgomery  v.  Kirksey,  26 
A.la.  172  ;  Garland  v.  Chambers,  11  S.  &  M.  337  ;  Ewing  v.  Cargill,  13  S.  &  M. 
79  ;  Jezeph  v.  Ingram,  1  T.  B.  Moore,  189. 

2  Rogers  v.  Vail,  16  Vt.  327. 
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rather  than  the  latter,  which  distinguishes  it  from  sales  by 
contract  of  the  parties  ;  for  if  all  public  sales  were  to  form 
exceptions  to  this  very  salutary  rule,  it  would  doubtless  cease 
to  have  any  beneficial  operation.  Sheriffs'  sales,  and  all  sales 
made  by  officers  of  the  law,  must  be  held,  prima  facie,  good 
to  transfer  the  title  of  the  debtor.  Now,  no  law  and  no  prac- 
tice requires  such  officer  to  make  any  delivery  of  the  prop- 
erty. "When  he  appears  to  have  proceeded  as  sheriff  or  other 
officer,  and  the  sale  is  in  invitum,  it  will  be  recognized  as  an 
exception  to  the  rule.  But  where  he  really  proceeds  by  con- 
sent of  the  parties,  and,  in  making  the  sale,  acts  as  the  agent 
of  the  parties,  and  not  as  the  minister  of  the  law,  his  proceed- 
ings cannot  be  allowed  any  greater  force  than  those  of  any 
other  auctioneer."1  The  fact  that  sales  by  auction  furnish 
no  exception  to  the  general  rule  2  strongly  confirms  the  the- 
ory announced  by  Judge  Redfield,  and  stated  in  the  preced- 
ing quotation. 

§  152.  Transfers  of  title,  made  to  secure  the  payment 
of  indebtedness,  are,  in  some  of  the  States,  treated  differ- 
ently from  ordinary  bills  of  sale.  The  reason  of  this  differ- 
ence has  been  thus  explained  :  "  There  is  evidently  an  essen- 
tial difference  between  the  effect  of  a  possession  retained  by 
the  maker  of  an  absolute  bill  of  sale,  and  the  possession  re- 
tained by  the  maker  of  a  mortgage.  The  object  of  one  is  to 
pass  an  absolute  right  of  property,  and  the  object  of  the  other 
is  to  give  a  security  defeasible  upon  a  particular  contingency. 
The  possession  in  the  former  case  is  utterly  incompatible  with 
the  deed  ;  whereas,  in  the  latter  case,  there  exists  no  such  in- 
compatibility. "Whilst,  therefore,  the  possession  in  the  former 
case  may  be  correctly  said  to  form  conclusive  and  intro- 
versible  evidence  of  fraudulent  intent,  and  render  the  deed, 
per  se,  fraudulent,  such  cannot  be  admitted  to  be  the  effect  of 
the  possession  in  the  latter  case."3  This  line  of  reasoning 

1  Kelly  v.  Hart,  14  Vt.  53  ;  Laughlin  v.  Ferguson,  6  Dana,  118 ;  Stephens  v. 
Barnett,  7  Dana,  257. 

2  Rankin  v.  Holloway,  3  S.  &  M.  614  ;  Batchelder  v.  Carter,  2  Vt.  168. 

3  McGowen  u.  Hoy,  5  Litt.  243 ;  Bucklin  v.  Thompson,  1  J.  J.  Marsh.  223 ; 
Snycler  u.  Hitt,  2  Dana,  204. 

F.  Ex.— 15. 
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has  been  frequently  followed  in  other  States,  and  mortgages 
of  personal  property  sustained,  though  the  possession  re- 
mained with  the  mortgagor  ;  and  although,  perhaps,  in  some 
cases,  the  retention  of  possession  by  the  mortgagor  may  be 
deemed  suspicious,  yet  it  will  always  be  regarded  in  a  more 
favorable  light  than  in  the  case  of  an  absolute  bill  of  sale  ; l 
and  this  is  generally  true  after  as  well  as  before  default  is 
made  in  payment  of  the  debt  secured.2  But  in  Indiana,  the 
mortgagor's  continuance  in  possession  after  condition  broken 
was  held  to  be  prima  facie  evidence  of  fraud.3  A  conveyance 
made  to  trustees,  for  the  benefit  of  creditors,  has  also  been 
treated  in  the  same  manner  as  a  mortgage,  for  the  object  of 
the  transaction  is  to  enable  the  trustees  to  appropriate  the 
property  to  the  satisfaction  of  the  debts  ;  and  it  is  not  incon- 
sistent with  this  object  that  the  assignor  should  continue  in 
possession  until  arrangements  for  the  final  disposition  of  the 
property  can  be  consummated.4  But  certainly  the  temptation 
to  fraudulent  mortgages  is  as  great  as  to  fraudulent  sales. 
There  is,  therefore,  great  propriety  in  guarding  against  such 
mortijasres,  and  preventins:  the  raortgrasjor  f rom  gamin  sj  credit 

O     O         '  -t  O  OO  OO 

by  his  apparent  ownership  of  property  in  which  he  has  little 
or  no  beneficial  title.  In  many  of  the  States,  chattel  mortgages 
are  required  to  be  recorded,  before  the  necessity  for  a  change 
of  possession  can  be  removed  ; 5  while,  in  some  others,  the 
presumption  arising  from  the  continued  possession  of  the  mort- 
gagor is  precisely  the  same  as  in  the  case  of  an  absolute  bill 
of  sale.0 

1  United  States  v.  Hooe,  3  Cranch,  73 ;    Magee  v.   Carpenter,  4  Ala.  469 ; 
Planters'  &  M.  Bank  v.  "Willis,  5  Ala.  770  ;  Dearing  v.  Watkins,  16  Ala.  20  ;  De 
"Wolf  v.  Harris,  4  Mason,  515  ;  Ash  v.  Savage,  5  N.  H.  545 ;  Barker  v.  Hall,  13 
N.  H.  298  ;  Rose  v.  Burgess,  10  Leigh,  186. 

2  Head  v.  Ward,  1  J.  J.  Marsh.  280. 

3  Hankiiis  i\  Ingols,  4  Blkf.  35. 

4  Ravisies  v.  Alston,  5  Ala.  297 ;  Vernon  v.  Morton,  8  Dana,  247 ;  Christopher 
v.  Covington,  2  B.  Monr.  357. 

6  Griswold  v.  Sheldon,  4  N.  Y.  598 ;  Call  u.  Gray,  37  N.  H.  428 ;  Bevans  v. 
Bolton,  31  Mo.  437  ;  Rich  v.  Roberts,  50  Me.  395 ;  Lang-worthy  v.  Little,  12 
Gush.  109  ;  Henderson  v.  Morgan,  26  111.  431 ;  Weed  v.  Standley,  12  Fla.  1G6  ; 
Rood  v.  Welch,  28  Conn.  157  ;  Matlock  v.  Straughn,  21  Ind.  128 ;  Kuhn  v. 
Graves,  9  Iowa,  303 ;  Robinson  i\  Elliott,  7  C.  L.  N.  193. 

6  Case  r.  Winship,  4  Blkf.  425  ;  Rood  v.  Welch,  28  Conn.  157  ;  Ryall  v.  Rolle, 
I  Wils.  260 ;  Welch  u.  Becker,  1  P.  &  W.  57  ;  Jenkins  v.  Eichelberger,  4  Watts, 
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§  153.  Character  and  situation  of  property  as  dispens- 
ing wjth  necessity  for  change  of  possession. — The  excep- 
tions tc  )he  rule  requiring  a  change  of  possession  to  accom- 
pany an  absolute  sale  to  free  it  from  the  imputation  of  fraud, 
arising  from  the  character  and  situation  of  the  property,  will 
be  considered  together.  They  both  rest  on  the  same  ground, 
namely,  the  tib^urdity  of  requiring  that  which  is  impossible 
or  highly  impracticable  ;  l  and  they  are  both  limited  by  the 
requirement  that«rach  a  change  of  possession  as  is  practicable 
must  not  be  omitted.  "Where  property,  from  its  character, 
is  such  that  possession  cannot  be  taken  at  the  time  of  the  sale, 
the  want  of  a  notorious  change  of  possession  is  not  inconsistent 
with  the  transaction,  and  does  not  render  the  sale  void.  Thus, 
if  a  man  sell  his  growing  crop,  it  must  necessarily  be  left 
standing  in  the  sarue  field  till  ready  for  harvesting.  The 
vendor  is  not  obliged,  because  he  sold  his  crop,  to  quit  posses- 
sion of  his  farm.  Growing  crops,  therefore,  form  an  exception 
to  the  rule  that  there  must  be  a  change  of  possession  to  render 
the  sale  valid,2  although  raised  by  a  tenant,  and  he  continues 
to  reside  on  the  land,  with  his  vendee,  after  the  sale.3  "  The 
acts  that  will  constitute  a  delivery  will  vary  in  the  different 
classes  of  cases,  and  will  depend  very  much  upon  the  charac- 
ter and  quantity  of  the  property  sold,  as  well  as  the  circum- 
stances of  each  particular  case.  The  same  acts  are  not  neces- 
sary to  make  a  good  delivery  of  a  ponderous  article,  like  a 
block  of  granite  or  a  stack  of  hay,  as  would  be  required  in 
case  of  an  article  of  small  bulk,  as  a  parcel  of  bullion.  It 
might  properly  be  required  that  there  should  be  a  manual 
delivery  of  a  single  sack  of  grain  at  the  moment  of  its  sale  ; 

121 ;  Clow  v.  Woods,  5  S.  &  R.  275  ;  Trovillo  v.  Shingles,  10  Watts,  438 ;  Weeks 
v.  Wead,  2  Aik.  64 ;  Tobias  v.  Francis,  3  Vt.  425 ;  Woodward  v.  Gates,  9  Vt. 
358. 

1  Choses  in  action,  in  some  States,  form  an  exception  to  this  statement.    Their 
delivery  is,  in  many  instances,  possible ;  but  its    absence  has  been  held  not  to 
render  the  sale  fraudulent.     (Hall  v.  Redding,  13  Cal.  214  ;  Livingston  v.  Lit- 
tell,  15  Wig.  218.)     But  Woodbridge  v.  Perkins,  3  Day,  364;  Currier  v.  Hart,  2 
Sandf.  Ch.  353  ;  Mead  v.  Phillips,  1  Sandf.  Ch.  83,  sustain  a  contrary  doctrine. 

2  Davis  v.  McFarland,  37  Cal.  G38 ;  Bellows  v.  Wells,  36  Vt.  600  ;  Bobbins  v. 
OUham,  1  Duvall,  28  ;  Herron  v.  Fry,  2  Pen.  &  W.  263. 

3  Visoher  v.  Webster,  13  Cal.  58  ;  Bernal  v.  Hovious,  17  Cal.  541. 
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but  upon  the  sale  of  two  thousand  sacks,  this  could  not  be 
done  without  incurring  great  and  unnecessary  expense,  and 
departing  from  the  usual  course  of  business."  1  Hence,  where 
lumber  is  in  piles,2  or  hay  in  a  field,3  and  the  purchaser  does 
all  that  the  nature  of  the  property  will  permit  toward  at  once 
reducing  it  to  his  possession,  he  will  be  allowed  a  reasonable 
time  to  remove  it,  and  make  the  change  visible  and  notorious. 

'  O 

But,  although  the  property  be  not  capable  of  manual  delivery, 
the  purchaser  must  not  omit  to  do  what  he  can  toward  giving 
notice  of  his  acquisition.  The  owner  of  a  kiln  of  unburnt 
bricks,  one  hundred  and  thirty  feet  long,  thirty  feet  wide,  and 
fifteen  feet  high,  gave  a  bill  of  sale  thereof,  and  made  a 
formal  delivery.  He  then  continued  in  possession  of  the 
kiln,  as  was  necessary  to  attend  to  burning  it.  He  em- 
ployed the  men  and  bought  the  wood.  The  vendee  visited 
the  kiln  five  times  while  burning,  but  informed  no  one  of  his 
claim.  It  was  held  that  the  sale  was  void  as  against  a  cred- 
itor attaching  the  property  subsequently  to  the  burning  of  the 
kiln,  and  while  the  bricks  were  yet  too  hot  to  handle.4  The 
delivery  of  a  house  may  be  made,  symbolically,  by  giving  the 
vendee  the  key.5  "When  we  come  to  consider  the  exception 
arising  from  the  situation  of  the  property,  we  find  that  it  usu- 
ally rests  on  necessity,  and  that,  in  general,  even  a  symbolical 
delivery  is  not  sufficient  where  an  actual  delivery  is  prac- 
ticable.6 But  where  a  vessel  or  other  property  is  at  sea,7  or 
where  property  is  in  custody  of  an  officer  of  the  law,8  or 
where  logs  are  floating  in  a  river,9  a  symbolical  delivery  will 
suffice  ;  or,  if  that  be  impossible,  the  sale  will  be  valid  with- 

1  Lay  v.  Neville,  25  Gal.  552. 

2  Haynes  v.  Hunsicker,  26  Penu.  St.  58  ;  Morse  v.  Powers,  17  N.  H.  286. 

8  Chaffin  v.  Doub,  14  Cal.  384 ;  Pacheco  v.  Hunsacker,  14  Cal.  120 ;  Conway 
V.  Edwards,  G  Nev.  190. 
4  Woods  v.  Bugbey,  29  Cal.  466. 
6  Vining  v.  Galbreath,  39  Me.  496. 

6  Cunningham  v.  Neville,  10  S.  &  B.  201. 

7  Badlam  v.  Tucker,  1  Pick.  389  ;  Gardner  v.  Howland,  2  Pick.  599 ;  Dawea  v. 
Cope,  4  Binn.  258 ;  Ludwig  v.  Fuller,  17  Me.  166  ;  Lampriere  v.  Pasley,  2  T.  K. 
485. 

8  Klinch  v.  Kelly,  63  Barb.  622. 

9  Leonard  t>.  Davis,  1  Black,  476  ;  Boynton  v.  Veazie,  24  Me.  286  ;  Sanborn  v. 
Kittredge,  20  Vt.  632. 
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out  it.  In  such  cases,  however,  the  vendor  must  not  be  per- 
mitted to  continue  in  the  apparent  ownership  of  the  property 
longer  than  its  situation  and  condition  render  necessary.  So, 
where  cattle  were  roaming  at  large  over  the  plains,  upon  a 
certain  range,  it  was  held  that  the  vendee  should  have  a  rea- 
sonable time  after  the  sale,  to  prepare  for  a  rodeo,  and  give 
proper  notices  thereof,  in  order  to  separate  the  cattle  pur- 
chased from  other  stock,  and  have  them  properly  marked 
and  branded.1  Property,  when  sold,  may  be  in  the  possession 
of  a  third  person,  as  bailee  for  the  vendor.  If  the  bailment 
be  such  as  to  give  the  bailee  the  right  to  hold  the  property 
for  a  definite  time,  the  delivery  of  possession  to  the  vendee 
must  be  omitted  from  necessity.  But  even  if  the  bailment 
be  for  no  definite  time,  it  is  sufficient  that  the  bailee  be  noti- 
fied of  the  sale  ; "  and,  if  he  be  at  a  distance,  it  is  probable 
that  the  parties  will  be  allowed  necessary  time  in  which  to 
convey  him  the  information.3  In  Vermont,  logs  on  the  lands 
of  another  than  the  owner,  and  not  in  the  visible  possession 
of  any  one,  may  be  transferred  without  any  perceptible 
change  of  possession.4  So,  property  in  a  warehouse,  on  stor- 
age, if  ascertained  and  separated  from  other  property,  and 
formally  delivered  to  the  vendee,  may  be  left  by  him  in  the 
same  place.5  The  sale  by  one  of  several  joint  owners  also 
furnishes  an  exception  to  the  rule  that  there  must  be  a 
change  of  possession.  If  the  coteuant  selling  be  in  the  sole 
possession,  he  ought  to  give  possession  to  his  vendee  ;  but  if 
the  other  cotenants  be  in  possession,  the  vendor  has  no  right 
to  take  it  from  them.  He  may,  therefore,  from  necessity, 
make  a  valid  sale,  without  placing  the  property  in  the  cus- 

1  Walden  v.  Murdock,  23  Cal.  540. 

2  Moore  v.  Kelly,  5  Vt.  34 ;  Burge  v.  Cone,  6  Allen,  412  ;  Barney  v.  Brown,  2 
Vt.  374 ;   Breckenridge  v.  Anderson,  3  J.  J.  Marsh.  710  ;  Carter  v.  Willard,  19 
Pick.  1 ;  Harding  v.  Jones,  4  Vt.  4G2 ;  Pierce  v.  Chapman,  8  Vt.  339  ;  Kroesen  v. 
Bteevens,  5  Leigh,  434  ;  Frye  v.  Shepler,  7  Penn.  St.  91 ;  Roberts  v.  Guernsey,  3 
Grant's  Cas.  237  ;  How  v.  Taylor,  52  Mo.  592 ;  Butt  v.  Caldwell,  4  Bibb,  458 ; 
Lynde  v,  Melviu,  11  Vt.  683. 

3  Kicker  v.  Cross,  5  N.  H.  570. 

4  Merrett  v.  Miller,  13  Vt.  416  ;  Sanborn  v.  Kittredge,  20  Vt.  632  ;  Hutchina 
».  Gilchrist,  23  Vt.  82. 

tCartwright  v.  Phcenix,  7  Cal.  281. 
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tody  of  his  vendee. 1  Property  exempt  from  execution  cannot 
enable  its  owner  to  obtain  a  delusive  credit,  nor  can  its  secret 
sale  by  him  operate  as  a  fraud  on  his  creditors,  since  they 
have,  under,  no  circumstances,  a  right  to  seize  it  against  his 
will.  They  can  take  no  advantage  of  the  fact  that  its  sale 
was  not  accompanied  nor  followed  by  a  corresponding  change 
of  possession.2 

§  154.  When  the  change  of  possession  must  commence. 
In  many  of  the  decisions  under  the  Statute  of  Elizabeth,  it  is 
said  that  possession  must  accompany  the  deed.  In  some  of 
the  State  statutes,  the  requirement  is  that  the  possession  be 
immediate  ;  under  others,  it  must  be  taken  within  a  reasonable 
time.  The  construction  given  these  different  statutes  is  sub- 
stantially identical.  "When  the  sale  is  made,  the  vendee 
must  proceed  to  take  possession  of  the  property  as  soon  as 
practicable,  exercising  the  same  degree  of  diligence  that 
usually  is  employed  by  vendees  of  property  of  a  similar  char- 
acter and  in  a  similar  situation.  If  he  does  this,  his  pos- 
session accompanies  the  sale,  within  the  meaning  of  the  de- 
cisions.3 "  By  an  immediate  delivery  is  not  meant  a  delivery 
instanter  ;  but  the  character  of  the  property  sold,  its  situa- 
tion, and  all  the  circumstances  must  be  taken  into  considera- 
tion, in  determining  whether  there  was  a  delivery  within  a 
reasonable  time,  so  as  to  meet  the  requirement  of  the  stat- 
ute ;  and  this  will  often  be  a  question  of  fact  for  the  jury."  4 
Though  no  change  of  possession  take  place  within  a  reason- 
able time,  it  may  be  consummated  before  a  levy  is  made  by 
the  vendor's  creditors.  In  some  of  the  States,  this  tardy 
possession  is  of  no  avail  against  the  creditors  ;5  in  others,  it 

1  Freeman  on  Cotenancy  and  Partition,  Seca.  167,  219 ;  Brown  v.  Coleraan,  24 
HI.  630  ;  Beaumont  v.  Crane,  14  Mass.  400  ;  Cnshing  v.  Breed,  14  Allen,  380 ; 
Criley  v.  Vasel,  52  Mo.  445. 

2  Patten  v.  Smith,  4  Conn.  450  ;  Foster  v.  McGregor,  11  Vt.  595  ;  Anthony  v. 
Wade,  1  Bush,  110  ;  Morton  v.  Ragan,  5  Bush,  334. 

8  Ingraham  v.  Wheeler,  6  Conn.  277  ;  Meade  v.  Smith,  16  Conn.  347  ;  Wilt  u. 
Franklin,  1  Binn.  521 ;  State  v.  King,  41  Mo.  238. 

*  Stephens  v.  Gorham,  5  Cal.  227  ;  Carpenter  v.  Clark,  2  Nov.  246. 

6  Gibson  v.  Lovo,  4  Fla.  217  ;  Carpenter  v.  Mayer,  5  Watts,  483 ;  Hackett  v. 
Manlove,  14  Cal.  85  ;  Chenery  v.  Palmer,  6  Cal.  119. 
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reduces  the  sale  from  the  character  of  fraudulent  per  se  to 
fraudulent  prima  facie  ; ]  while,  in  another  State,  it  alto- 
gether removed  the  imputation  of  fraud.2  But  even  in  those 
States  where  the  want  of  an  immediate  delivery  cannot  be 
supplied  by  a  subsequent  one,  there  is  an  inclination  to  avoid 
a  rigid  application  of  the  rule.  Hence,  where  furniture  was 
purchased,  and  the  vendee  took  no  possession  until  after  two 
or  three  weeks,  during  which  he  was  hunting  for  a  suitable 
house  to  live  in,  the  Court  refused  to  award  the  property  to  a 
creditor  of  the  vendor,  whose  judgment  and  levy  were  eight 
or  nine  months  subsequent  to  the  sale.3 

§  155.    V/hat  is  a  sufficient  change  of  possession. — 

The  response  to  this  question,  so  far  as  it  can  be  expressed 
in  general  terms,  is  that  the  change  of  possession  must  be 
open,  visible,  actual,  and  substantial,  so  that  persons  in  the 
habit  of  seeing  the  property  will  infer  that  a  change  of  own- 
ership has  taken  place.4  "  In  no  case,  that  we  are  aware  of, 
has  the  Supreme  Court  laid  down  a  rule  requiring  less  than 
that  the  purchaser  must  have  that  possession  which  places 
him  in  the  relation  to  the  property  which  owners  usually  are 
to  the  like  kind  of  property."5  "The  change  necessary  is 
only  one  which  the  creditors,  upon  reasonable  inquiry,  can 
ascertain — such  a  change  of  the  possession,  or  such  a  divest- 
ing of  the  possession  of  the  vendor,  as  any  man,  knowing  the 
facts  which  could  be  ascertained  upon  reasonable  inquiry, 
would  be  bound  to  know  and  understand  was  the  result  of  a 
change  of  ownership — such  an  one  as  he  could  not  reasonably 
misapprehend."  6  "  The  vendee  must  take  the  actual  posses- 
sion, and  the  possession  must  be  open,  notorious,  and  uuequiv- 

1  Kendall  v.  Sampson,  12  Vt.  515 ;  Head  v.  Wilson,  22  HI.  377 ;   Calkins  v. 
Lockwood,  16  Conn.  276  ;  Blake  v.  Graves,  18  Iowa,  312  ;  Clute  v.  Steel,  6  Nev. 
855 ;  Cruikshanks  v.  Cogswell,  26  I1L  366. 

2  Sydnor  v.  Gee,  4  Leigh,  535. 

3  Smith  v.  Stern,  17  Penn.  St.  360.     See,  also,  McVicker  v.  May,  3  Penn.  St. 
224. 

4  Rockwood  v.  Collamer,   14  Vt.  141 ;  Kirtland  v.  Snow,  20  Conn.  23 ;  Hoof- 
smith  v.  Cope,  6  Whart.  53 ;  Cadbury  v.  Nolen,  5  Penn.  St.  320. 

6  Woods  i'.  Bugbey,  29  Cal.  472. 

«  Stephenson  v.  Clark,  20  Vt.  G'27  ;  Burrows  v.  Stebbins,  26  Vt.  659. 
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ocal,  such  as  to  apprise  the  community,  or  those  who  are  ac- 
customed to  deal  with  the  party,  that  the  goods  have  changed 
hands,  and  that  the  title  hag  passed  to  the  purchaser.  This 
must  be  determined  by  the  vendee  using  the  usual  marks  and 
indicia  of  ownership,  and  occupying  that  relation  to  the  thing 
sold  which  owners  of  property  generally  sustain  to  their  own 
property."1  "It  was  intended  that  the  vendee  should  im- 
mediately take  and  continuously  hold  the  possession  of  the 
goods  purchased,  in  the  same  manner,  and  accompanied  with 
such  plain  and  unmistakable  acts  of  possession,  control,  and 
ownership,  as  a  prudent  boua  fide  purchaser  would  do  in  the 
exercise  of  his  rights  over  the  property,  so  that  all  persons 
might  have  notice  that  he  owned  and  had  possession  of  the 
property."2  "The  possession  of  the  vendee  must  be  open 
and  unequivocal,  carrying  with  it  the  usual  marks  and  indi- 
cations of  ownership  by  the  vendee.  It  must  be  such  as  to 
give  evidence  to  the  world  of  the  claim  of  the  new  owner. 
He  must,  in  other  words,  be  in  the  usual  relation  to  the  prop- 
erty which  owners  of  goods  occupy  to  their  property.  This 
possession  must  be  continuous — not  taken  to  be  surrendered 
back  —  not  formal,  but  substantial."3  The  possession  of 
the  vendee  must  be  exclusive,  and  not  in  common  with  the 
vendor.4  "There  must  be  a  boua  fide  substantial  change  of 
possession.  It  is  a  mere  mockery  to  put  in  another  person  to 
keep  possession  jointly  with  the  former  owner."  5  The  rule 
is  applicable,  although  vendor  and  vendee  live  in  the  same 
house,6  or  are  members  of  the  same  family.7  Q,  the  owner 

1  Claflin  v.  Rosenberg,  42  Mo.  449;  3.  C.  43  Mo.  593 ;  Leaem  u.  Herriford,  44 
Mo.  323  ;  Allen  v.  Massey,  2  Abb.  U.  S.  60. 

2  Lay  v.  Neville,  25  Cal.  552. 

3  Stevens  v.  Irwiu,  15  Cal.  506 ;  Engles  v.  Marshall,  19  Cal.  320 ;  Gaboon  v. 
Marshall,  25  Cal.  197. 

4  Braun  v.  Kelly,  43  Penn.  St.  104  ;  3  Grant's  Cases,  144  ;  Stadtler  v.  Wood, 
24  Tex.  622  ;  Kendall  v.  Sampson,  12  Vt.  515  ;  Wooten  v.  Clark,  23  Miss.  75. 

SBabb  r.  Clerason,  10  S.  &  R.  428 ;  Wordall  v.  Smith,  1  Camp.  333. 

6  Lawrence  v.  Burnham,  4  Nev.  364.     In  this  case,  vendor  and  vendee  lived  in 
different  rooms  of  the  same  house.     They  held  common  possession  of  a  barn,  in 
•which  the  vendor  had  grain.     After  selling  this  grain,  the  vendor  continued  to 
have  a  key  to  the  barn,  and  to  go  in  and  out  at  pleasure.     The  grain  remained 
in  the  same  bin  as  before  the  sale.     It  was  held  that  there  was  no  sufficient  de- 
livery. 

7  Stiles  v.  Shumway,  16  Vt.  435. 
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of  certain  horses  and  cattle,  sold  them  to  P,  on  Saturday. 
On  Sunday  and  Monday  ensuing,  the  stock  was  collected 
together.  Ou  Tuesday,  P,  with  G  and  family,  started 
with  the  property,  en  route  for  a  distant  part  of  the  State, 
G  riding  one  of  the  horses  he  had  sold,  and  his  family  ac- 
companying him  in  a  wagon  drawn  by  another  horse  em- 
braced in  the  same  sale.  When  they  had  proceeded  thirty 
miles  on  their  journey,  the  stock  was  attached  as  the  prop- 
erty of  G.  It  was  held  that  these  facts  were  such  that 
the  jury  ought  to  have  found  the  sale  fraudulent,  and  its  ver- 
dict in  favor  of  the  vendee  was  vacated,  and  a  new  trial 
granted.1  The  vendee  must  not  leave  his  vendor  in  posses- 
sion of  the  property  as  his  agent,2  nor  as  his  warehouseman.3 
If  the  vendee  was,  before  the  sale,  in  possession  as  agent,  he 
must,  in  some  way,  make  known  to  the  public  the  change  of 
ownership.4  "Where  a  purchase  is  made  of  a  store  or  other 
place  of  business,  it  is  not  necessary  that  the  vendor's  em- 
ployees be  excluded  from  the  place.  If  the  vendee  takes 
possession  by  exercising  all  the  rights  of  a  proprietor,  and  bv 
so  conducting  himself  toward  the  business  as  to  create,  in  his 
favor,  all  the  marks  of  ownership  usually  existing  in  favor  of 
a  proprietor  of  similar  business  establishments,  he  may  safely 
re-employ  the  same  clerks  and  other  assistants  which  were 
formerly  in  the  service  of  his  vendor.5  Nor  is  the  vendor  ab- 
solutely excluded  from  the  service  of  the  vendee.  The 
vendor's  continued  connection  with  the  business  must  always 
be  a  suspicious  circumstance.  But  if  the  vendee  takes  pos- 
session as  the  owner,  and  by  his  acts  clearly  shows  to  the- 
world  that  he  has  become  the  proprietor,  his  engaging  the 
vendor  in  the  capacity  of  a  clerk,  or  as  an  employee,  does  not 
render  the  sale  per  se  fraudulent.  The  relation  which  the 
vendor  and  vendee  in  such  cases  assume  toward  the  business 

1  Regli  v.  McClure,  47  Cal.  612. 

2  Fitzgerald  v.  Brown,  4  Cal.  289 ;   Bacoa  v.  Scannell,  9  Cal.  271.    But  see 
England  v.  Comm.  Ins.  Co.  16  La.  An.  5 

8  Stewart  v.  Scannell,  8  Cal.  80. 
*  Comley  v.  Fisher,  Taney,  121. 

6  Ford  u.  Chalmers,  28  Cal.  13 ;  Parker  v.  Kendrick,  29  Vt.  391 ;  Hall  v.  Par* 
•ons,  15  Vt.  358. 
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must  be  such  as  to  clearly  indicate  to  observers  of  ordinary 
sagacity  that  the  former  is  there  as  the  servant,  and  the  latter 
as  the  master,1  Separating  a  lot  of  sacks  of  grain  from  a 
larger  quantity  in  the  vendor's  corral  or  barn-yard,  and  mark- 
ins:  them  with  the  initial  letter  of  the  vendee's  name,  and 

O 

piling  them  up  on  another  part  of  the  same  corral,  is  not  a 
sufficient  delivery,  where  the  vendor  continues  to  have  pos- 
session of  the  corral.2  Where  a  team  has  been  for  some  time 
driven  by  the  same  person,  it  is  not  a  sufficient  change  of 
possession  to  make  a  formal  delivery,  discharge  and  re- 
employ  the  driver,  and  then  keep  the  team  in  the  same  place 

and  about  the  same  work  as  before.3 

i 

§  156.  How  long  the  change  of  possession  must  con- 
tinue.— A  Pennsylvania  Court  once  said  :  "  It  is  not  the  law, 
that  if  a  man,  bona  fide,  sells  cattle,  which  are  removed,  and 
afterward  they  find  their  way  back  to  his  possession,  the  sale 
is  per  se  fraudulent."4  This  is  certainly  a  very  clear  mis- 
statement  of  the  law.  It  is  perfectly  well  settled  that  the 
possession  which  must  accompany  a  sale  must  be  substantial 
— not  taken  to  be  surrendered  ;  and  must  continue  for  a 
period  sufficient  to  give  a  notoriety  to  the  sale,  among  those 
who  are  familiar  with  the  property.  If  the  possession  be  not 
retained  by  the  vendee  till  it  accomplishes  this  purpose,  the 
sale  is  treated  as  though  no  change  of  possession  had  ever 
been  made.5  Thus,  where  S  sold  his  stock  of  goods  to  W, 
who  took  possession,  and  removed  the  property  to  his  own 
store  ;  but  within  less  than  two  weeks  allowed  S  to  resume 

1  Godchaux  v.  Mulford,  26  Cal.  317  ;  Warner  v.  Carlton,  22  111.  415 ;  Dunlap 
v.  Bournonville,  26  Perm.  St.  72  ;  Rothgerber  v.  Gough,  52  111.  436  ;  Hugua  v. 
Eobinson,  24  Penn.  St.  9  ;  Beeka  v.  Lyon,  21  Conu.  C04;  Billingsley  v.  White, 
59  Penn.  St.  464 ;  State  v.  Schulein,  45  Mo.  521 ;  McKibbin  v.  Martin,  64  Penn. 
St.  352  ;  Wilson  v.  Lott,  5  Fla.  305 ;  Talcox  v.  Wilcox,  9  Conn.  134. 

2  Vance  v.  Boynton,  8  Cal.  554. 

8  Hnrlburd  v.  Bogardus,  10  Cal.  518  ;  Gray  v.  Corey,  48  Cal.  208.  See  Doak 
v.  Brubaker,  1  Nev.  218 ;  Sharon  v.  Shaw,  2  Nev.  290. 

*  Jordan  u.  Brackenridge,  3  Penn.  St.  442. 

6  Whitney  r.  Stark,  8  Cal.  514  ;  McBride  v.  McClelland,  6  W.  &  S.  94 ;  Young 
u.  McClure,  2  Watts  &  S.  147  ;  Streeper  v.  Eckart,  2  Whart.  302  ;  Van  Pelt  v. 
Lettler,  10  Cal.  394 ;  Goldebury  v.  May,  1  Litt.  256  ;  Breckenridge  v.  Anden 
ion,  3  J.  J.  Marsh.  710  ;  Norton  v.  Doolittle,  32  Conn.  405. 
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possession,  professedly  as  an  employee,  and  to  commence  re- 
tailing the  goods,  the  sale  was  declared  fraudulent. l  It  makes 
no  difference  that  the  property  was  delivered  back  to  the 
vendor  for  purposes  of  manufacture,2  nor  that  it  might  pay 
for  its  keeping,3  nor  that  an  agent  of  the  vendee  allowed  it  to 
return  without  asking  his  consent,4  nor  that  after  one  week  it 
was  hired  on  an  unexpected  urgency  in  business,5  nor  that, 
after  fourteen  days'  possession,  it  was  sold  at  auction,  and 
then  suffered  to  return  to  its  former  owner.6  On  the  other 
hand,  it  is  equally  certain  that  the  vendee's  possession  need 
not  be  perpetual.7  The  time  during  which  the  vendee  must 
keep  the  property  from  the  possession  of  his  vendor  must 
necessarily  differ  in  different  circumstances.  If  the  vendee's 
use  of  the  property  was  very  frequent,  open,  and  public,  the 
change  of  possession  would  acquire  sufficient  notoriety  in  a 
short  time  ;  while  if,  though  under  his  control,  it  was  rarely 
seen  by  the  public,  a  much  longer  time  would  be  necessary. 
A  mortgagee  who,  after  default,  takes  possession,  and  fore- 
closes his  mortgage,  may  afterward  loan  the  property  to  the 
mortgagor.8  After  seven  mouths'  possession  by  vendee,  dur- 
ing which  vendor  occasionally  used  the  property,  it  may 
safely  be  permitted  to  return  to  the  custody  of  the  vendor.9 
A  son,  in  February,  sold  a  piano  to  his  mother,  with  whom 
he  was  residing.  He  then  left  the  county,  expecting  to  re- 
main away  permanently.  In  July,  he  returned  and  lived  with 
the  mother  as  before.  The  piano  was  seized  by  his  creditors  ; 
but  the  Court  declared  the  change  of  possession  sufficient.10 
A  possession  for  two  months,11  for  five  weeks,12  from  the  "  fore 

1  Weil  v.  Paul,  22  Cal.  492. 

2  Carter  v.  Watkins,  14  Conn.  240. 
SOsborne  v.  Tuller.  14  Conn.  529. 
4  Morris  v.  Hyde,  8  Vt.  352. 

6  Webster  v.  Peck,  31  Conn.  495. 

6  Rogers  v.  Vail,  16  Vt.  327. 

7  Stevens  v.  Irwin,  15  Cal.  503  ;  Clark  v.  Morse,  10  N.  H.  236. 

8  Funk  v.  Staats,  24111.  632. 

»Farnsworth  v.  Shepard,  6  Vt.  521 ;  Dewey  v.  Thrall,  13  Vt.  281, 

10  Graham  v.  McCreary,  40  Penn.  St.  515. 

11  French  v.  Hall,  9  N.  H.  137. 

12  Brady  v.  Harris,  18  Penn.  St.  113. 
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part  of  January  "  to  the  12th  of  February,1  have  each  been 
declared  sufficient  to  free  the  sale  from  the  character  of  fraud- 
ulent per  se. 

%  157.  Property  sold,  but  never  delivered. — Let  it  be 
borne  in  mind  that  we  have  heretofore  been  treating  of  the 
retention  of  possession  by  the  vendor,  with  reference  to  its 
effect  as  evidence  of  fraud.  The  delivery  of  possession, 
actual  or  constructive,  is,  however,  in  some  of  the  States, 
even  where  its  absence  is  not  regarded  as  fraudulent  per  se, 
necessary  to  complete  the  sale,  so  that  the  property  cannot  be 
levied  upon  by  the  creditors  of  the  vendor.  In  other  words, 
while  a  sale,  as  between  vendor  and  vendee,  may  be  com- 
plete without  delivery,  it  is  not  so  as  between  the  vendee 
and  a  creditor  of,  or  a  purchaser  from,  the  vendor.  In  such 
a  case,  the  property  may  be  awarded  to  the  creditor  of  the 
vendor,  or  to  a  subsequent  purchaser  from  him,  not  because 
the  sale  was  fraudulent  per  se,  but  because,  as  against  such 
creditor  or  purchaser,  it  had  not  yet  been  consummated. 
The  law  upon  this  subject  is  well  stated  in  the  following 
opinion  of  the  Supreme  Court  in  Maine,  given  in  a  case 
wherein  a  wife  claimed  certain  cattle  as  the  vendee  of  her 
husband  :  "  The  rule  of  law  is  well  established,  that,  in  order 
to  pass  the  title  to  personal  property  by  a  sale,  as  against 
subsequently  attaching  creditors  of  the  vendor,  without  no- 
tice, there  must  be  a  delivery,  actual,  constructive,  or  sym- 
bolical. (Cobb  v.  Haskell,  14  Mete.  303.) 

"  What  amounts  to  proof  of  delivery  has  been  much  dis- 
cussed by  Courts  and  jurists,  and  where  so  much  depends  up- 
on the  subject-matter  of  the  sale,  its  situation  and  condition, 
the  usual  course  of  trade,  and  all  other  attendant  circum- 
stances, together  with  the  subsequent  acts  of  the  parties,  as 
showing  their  intention  at  the  time  of  the  sale,  it  will  be 
found  exceedingly  difficult,  if  not  absolutely  impracticable, 
to  lay  down  a  general  rule,  applicable  to  all  cases. 

1  Sutton  v.  Shearer,  1  Grant's  Gas.  207.     For  different  cases  determining  the 
time  after  which  a  return  of  possession  was  or  was   not  held  fraudulent,  see 
Cunningham  v.  Hamilton,  25   111.  228  ;  Wri-ht  v.  Grover,  27  HI.  42G ;  Mills  v 
Warner.  19  Vt.  G09  ;  MiHer  v.  Carman,  28  Leg.  Int.  405  ;  Look  r.  Coms^ock.  15 
Wend.  244. 
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"  Though  this  is  undoubtedly  true,  yet  it  is  proper  to  observe, 
in  general  terms,  that,  to  constitute  proof  of  a  delivery,  there 
must  be  such  evidence  arising  from  the  conduct  of  the  parties 
as  shows  a  relinquishment  of  ownership  and  possession  of  the 
property  by  the  vendor,  and  an  assumption  of  these  by  the 
vendee.  This  is  the  case  : 

"  1.  Actually,  when  there  has  been  a  formal  tradition  of 
the  property  to  the  vendee  ;  or, 

"  2.  Constructively,  when  the  property,  not  being  present  or 
accessible,  as  a  ship  at  sea,  the  vendor  gives  the  vendee  a 
grand  bill  of  sale,  under  which  he  takes  possession  upon  her 
arrival  in  port  ;  or,  if  the  property  is  difficult  of  access,  as 
logs  in  a  stream,  or  incapable  of  manual  tradition,  as  blocks 
of  stone,  when  the  vendor  approaches  in  view  of  it,  with  the 
vendee,  and  proclaims  a  delivery  to  him  ;  or  when  a  part  of 
the  goods  are  delivered  for  the  whole  ;  or  if  the  goods  are 
in  the  custody  of  a  third  party,  where  the  parties  to  the  sale 
give  such  party  notice  of  the  transfer  ;  or, 

"  3.  Symbolically,  when  the  vendor  gives  the  vendee  the 
key  to  the  warehouse  in  which  the  goods  are  stored,  or  an 
order  on  the  wharfinger,  or  warehouse-keeper  who  has  them 
in  charge,  or  a  bill  of  lading  duly  indorsed. 

"  Though  the  assignment  and  delivery  to  the  vendee,  by  the 
vendor,  of  a  bill  of  lading,  invoice,  or  other  documentary  evi- 
dence of  his  title  to  the  goods,  has  been  held  good  as  a  sym- 
bolical delivery,  the  delivery  of  a  bill  of  parcels  or  bill  of 
sale  by  the  vendor  to  the  vendee  has  been  held  insufficient, 
as  these  depend  solely  upon  the  vendor  for  their  authenticity, 
and  may  be  multiplied  indefinitely  ;  such  memoranda  are  not, 
technically  considered,  documentary  evidence  of  the  vendor's 
title. 

"Thus,  inLandfear  v.  Sumner,  17  Mass.  117,  a  merchant  in 
Philadelphia  made  out  and  receipted  a  bill  of  sale  of  a  num- 
ber of  chests  of  tea,  supposed  to  be  on  their  passage  from 
China  to  Boston,  though  they  were  then  in  the  custom-house 
in  Boston,  and  before  the  agent  of  the  vendee  demanded  pos- 
session of  them  they  were  attached  by  the  creditor  of  the 
vendor.  The  Court  sustained  the  action,  on  the  ground  that 
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the  goods,  not  being  at  sea,  there  was  no  delivery,  actual  or 
symbolical,  before  the  attachment. 

"  So,  in  Carter  v.  "Willard,  19  Pick.  9,  the  only  evidence  of 
delivery  was  the  giving  of  a  bill  of  sale  of  the  goods  by  the 
vendor  to  the  vendee,  and  the  Court  held  that  that  was  not 
sufficient.  So  also,  in  Barge  v.  Cone.  G  Allen,  413,  the  same 
question  arose,  with  the  same  result.  The  doctrine  of  deliv- 
ery rests  upon  the  ground  that  the  vendee  should  have  the 
entire  control  of  the  property,  and  that  there  should  be  some 
notoriety  attending  the  act  of  sale  ;  and  hence,  proof  of  de- 
livery will  not  be  dispensed  with  on  account  of  the  peculiar 
situation  or  relation  of  the  parties  with  respect  to  the  prop- 
erty at  the  time  of  the  sale,  nor  will  these  constitute  sufficient 
evidence  of  delivery. 

"  Accordingly,  it  has  been  held  to  be  no  proof  of  delivery 
that  the  vendor  and  vendee  reside  in  the  same  house  (Trovers 
v.  Ramsy,  3  Cranch,  354)  ;  not  even  if  they  are  brothers 
(Hofiher  v.  Clark,  5  Whart.  445)  ;  or  son-in-law  and  father-in- 
law  (Stulwagon  v.  Jeffries,  44  Peiin.  St.  407)  ;  nor  if  the 
vendor  resides  with  the  vendee  (Halle  v.  Cralle,  8  B.Monroe, 
11)  ;  nor  when  the  vendor's  agent  remains  in  possession  with  the 
vendor  (Medell  v.  Smith,  8  Cowp.  333)  ;  nor  though  the  parties 
are  partners  with  respect  to  the  property  sold  (Shurtliff  t>. 
Willard,  18  Pick.  201). 

"  It  is  clear,  from  these  cases,  that  there  is  the  same  necessity 
for  a  delivery,  when  the  parties  to  the  sale  are  husband  and 
wife,  that  there  is  in  other  cases.  For  this  purpose,  the  wife 
sustains  the  same  relation  to  the  husband  as  any  other  person  ;. 
and  though,  in  respect  to  personal  property  owned  by  the 
wife  in  her  own  right,  she  stands  upon  the  same  footing  that 
the  husband  does  to  his,  we  are  not  aware  that  the  authorities 
have  gone  so  far  as  to  dispense  Avith  the  necessary  formalities 
to  be  observed  in  acquiring  property  in  her  favor. 

"In  this  case  there  was  no  actual  delivery.  John  McKee, 
the  vendor,  and  husband  of  the  plaintiff,  held  the  same  pos- 
session after  as  before  the  sale  of  the  cattle.  There  was  no 
change  of  possession  by  the  act  of  sale.  The  plaintiff  had 
no  possession,  cither  of  the  cattle,  or  the  farm  on  which  they 
were  kept.  She  resided  on  the  farm  simply  because  her 
husband  did.  Nor  was  there  any  constructive  or  symbolical 
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delivery,  unless  the  delivery  of  the  bill  of  sale  constituted 
one  ;  and  that,  as  we  have  seen,  is  not  sufficient,  there  being 
nothing  to  prevent  an  actual  delivery  by  a  transfer  of  the 
manual  possession  of  the  property  to  the  vendee. "  *    It  would 
seem,  from  the  foregoing  case,  and  from  others  in  which 
similar  language  is  employed,  that,  while  proceeding  upon 
different  grounds,  they  might  reach  the  same  practical  result 
as  those  cases  which  declare  the  want  of  delivery  and  con- 
tinued change  of  possession  to  render  the  sale  per  se  fraudu- 
lent.    That  the  cases  are  not  designed  to  have  a  practical 
identity  of  result  is  obvious,  from  the  fact  that  the  Courts 
which  have    been   the  foremost   to   maintain   that    the    re- 
tention of  possession  by  the  vendor  does  not  avoid  the  sale, 
as  fraudulent  per  se,  have  also  been  the  foremost  to  declare 
that,  as  against  creditors  of  the  vendor,  the  title  to  personal 
property  does  not  pass  without  delivery.     It  is  difficult,  and 
perhaps  impossible,  to  state  the  exact  difference  between  the 
two  classes  of  cases,   the  first  of  which  is  represented  by 
Hamilton  v.  Russell,  cited  in  Section  149,  and  the  second  by 
McKee  v.  Garcelou,  from  which  we  have  just  quoted.     The 
difference  is,  nevertheless,  material.     That  it  cannot  be  satis- 
factorily stated  is  not  owing  to  its  want  of  magnitude  and' 
importance,  but  rather  to  the  fact  that  the  cases  of  the  second 
class,  while  not  diametrically  opposed  to  one  another,  cannot 
all  be  brought  to  the  same  line  ;  and  hence,  as  a  class,  we  can- 
not say  how  near  they  approach  the  line  of  decisions  follow- 
ing the  lead  of  Ilamilton  v.  Russell.     So  far  as  we  understand, 
and  can  state  it,  the  distinction  is  this  :  The  cases  of  the  first 
class  demand  that  an  absolute  sale  shall  be  accompanied  and 
followed  by  an  open,  visible  change  of  possession,  such  as 
will   notify  persons  seeing  or  dealing  with  the  property  of 
its  change  of  ownership.     This  visible  change  of  possession 

1  McKee  v.  Garcelon,  60  Me.  1G5  ;  11  Am.  Rep.  200.  See  also  Ober  v.  Matthews, 
24  La.  An.  90  ;  Burge  v.  Cone,  6  Allen,  112  ;  Carter  v.  Willard,  19  Pick.  1 ; 
Packard  v.  Wood,  4  Gray,  307  ;  Hoofsmith  v.  Cope,  G  Whart.  53  ;  Lansfear  v. 
Sumncr,  17  Mass.  112;  Mount  Hope  Iron  Co.  v.  Buffington,  103  Mass.  G2  ;  Mor- 
gan v.  Taylor,  32  Tex.  363  ;  Fairfield  Bridge  Co.  v.  Nye,  GO  Me.  374  ;  Note  D  to 
Sec.  675  of  Benjamin  on  Sales,  Am.  Ed.;  Ricker  v.  Cross,  5  N.  H.  572  ;  Hilliard 
on  Sales,  Ch.  8,  Sec.  23  ;  Shumway  v.  Rutter,  7  Pick.  55;  1  Parsons'  Contracts, 
4  Ed.  412.  But  from  the  doctrine  of  these  cases,  a  vigorous  and  well  considered- 
dissent  was  expressed  in  Meade  v.  Smith,  16  Conn.  347. 
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will  ordinarily  be  dispensed  with  only  upon  grounds  of  neces- 
sity ;  and  having  once  taken  place,  it  must  continue  until,  by 
its  continuance,  the  sale  acquires  such  notoriety,  and  such 
appearance  of  good  faith,  as  induces  a  conviction  of  its  reality 
and  fairness,  and  warns  the  community  that  the  property  can 
no  longer  be  treated  as  that  of  the  vendor.  Wanting  this 
visible  and  continuous  change  of  possession,  the  sale  is  de- 
clared to  be  fraudulent,  and  of  no  effect  as  against  creditors 
of  the  vendor.  The  cases  of  the  second  class  demand  that 
there  shall  be  a  delivery  accompanying  or  following  the  sale. 
But  the  delivery  which  they  exact  seems,  in  most  cases,  to  be 
nothing  more  than  some  formal  act,  indicating  that  the  vendor 
relinquishes  and  the  vendee  assumes  possession.  The  de- 
livery may  therefore  be  without  that  notoriety  which  gives 
notice  to  the  world  of  the  transmission  of  the  title  ;  J  and 
having  once  been  perfected,  the  property  may  be  returned  to 
the  control  of  the  vendor  without  affecting  the  sale,  except 
by  inducing  a  presumption  against  its  fairness.  But  when 
wanting  in  a  delivery,  "actual,  constructive,  or  symbolical," 
the  sale  is  declared,  as  against  creditors,  not  to  have  taken 
place,  and  they  may  seize  the  property  and  apply  it  to  the 
satisfaction  of  their  claims  against  the  vendor. 

§  158.    When  property  is  purchased  fraudulently  and 

by  misrepresentation,  without  paying  the  purchase  price,  the 
vendor  is  entitled  to  rescind  the  sale  and  reclaim  possession 
of  the  goods.  As  against  the  claims  of  the  vendor,  the 
vendee  has  no  interest  subject  to  execution.  The  property, 
if  levied  upon,  may  be  recovered  from  the  officer  in  the 
same  manner  as  if  it  were  still  in  the  hands  of  the  fraudulent 
vendee.2 

1  Ingalls  v.  Herrick,  108  Mass.  351 ;  11  Am.  Rep.  360  ;  Shumway  v.  Rutter,  8 
Pick.  443;  Legg  v.  Willard,  17  Pick.  140  ;  Hardy  u.  Potter,  10  Gray,  89  ;  Phelps 
v.  Cutler,  4  Gray,  137  ;  Truxworth  v.  Moore,  9  Pick.  347  ;  Bullard  v.  Wait,  16 
Gray,  55  ;  Ropes  v.  Lane,  9  Allen,  502 ;  Drake  on  Attach.,  Sec.  245a  ;  Hatch  u. 
Bayley,  12  Cush.  27. 

2  Van  Cleef  v.  Fleet,  15  Johns.  147  ;  Covell  v.  Hitchcock,  23  Wend.  611 ;  Du- 
rell  v.  Halley,  1  Pai.  492 ;  Gary  v.  Hotailing,  1  Hill,  311 ;  Lupin  v.  Marie,  2 
Pai.    169;    Ash    v.  Putnam,  1  Hill,  302;  Acker  r.  Campbell,    23  Wend.  372' 
Hitchcock  v.  Covill,  20  Wend.  167  ;  Farley  u.  Lincoln,  12  Am.  Rep   182  ;  51  N 
H.  577  ;  Load  v.  Green,  15  Mees.  &  W.  216  ;  Bristol  v.  Wilsmore,  1  B.  &  C.  514. 
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PERSONAL  PROPERTY  SUBJECT  TO  GARNISHMENT. 

§  159.     General  rule. 

$  160.     Possession  necessary  to  render  person  liable  as  garnishee. 

§  161.     Bailee  of  choses  in  action. 

OF  THE  DEBTS  SUBJECT  TO  GARNISHMENT. 

$  162.  Must  be  debts  at  law. 

$  163.  Must  be  payable  in  coin. 

$  164.  Must  not  be  contingent. 

$  165.  Need  not  be  due. 

§  166.  Debts  in  s-uit  or  in  judgment. 

$  167.  Claims  in  tort,  or  for  unliquidated  damages 

§  168.  Debts  due  by  negotiable  note. 

$  169.  Debts  due  from  two  or  more,  or  to  two  or  more,  persons. 

$  170.  Debts  assigned. 

$  171.  Asserting  garnishment  as  a  defense. 

§  159.  Property  subject  to  garnishment. — The  object 
of  garnishment  proceedings  is  to  compel  property,  not  subject 
to  direct  seizure  and  sale,  to  contribute  to  the  payment  of  the 
defendant's  debts.  It  must  not,  however,  be  inferred  that  all 
property  not  subject  to  direct  seizure  and  sale  can  be  reached 
by  garnishment.  Garnishment,  except  where  its  scope  has 
been  enlarged  by  statute,  is  generally  regarded  as  a  proceed- 
ing at  law,1  and  can  therefore  affect  no  rights  and  interests 
not  recognized  at  law.  This  proceeding  is  designed  mainly 
to  reach  the  legal  assets  of  the  defendant  in  the  hands  of 
third  persons,  or  to  intercept  legal  credits  owing  to  the  de- 
fendant, and  compel  their  payment  to  the  plaintiff.  Choses 
in  action,  though  not  subject  to  execution  at  law,  are  proper 
subjects  of  garnishment.  But  property  capable  of  manual 

1  Thomas  v.  Hopper,  5  Ala.  442 ;  Price  v.  Masteraon,  35  Ala.  483  ;  Lackland  v. 
Garesche,  56  Mo.  267. 

F.  Ex.— 16. 
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delivery  is  rarely  subject  to  garnishment,  if  for  any  of  the 
causes  detailed  in  the  two  preceding  chapters  it  is  not  subject 
to  execution  ;  or  if,  being  ordinarily  subject  to  execution,  the 
owner  is  entitled  to  retain  it  under  the  various  exemption 
laws.  Ileuce,  property  held  by  any  person  as  the  custodian 
of  the  law,  or  as  a  disburserof  public  moneys,  or  merely  in  ant 
official  capacity,  is  no  more  subject  to  garnishment  than  it  is 
to  direct  levy  under  execution.1  So,  where  property  capable 
of  manual  delivery  cannot  be  subjected  to  ordinary  levy  and 
sale,  because  it  is  in  the  hands  of  a  person  other  than  its 
owner,  and  such  other  person  is  entitled  to  remain  in  such 
possession  for  some  definite  period,  it  cannot,  unless  made  so 
by  statute,  be  reached  by  garnishment  or  trustee  process. 
Hence,  a  pledgee  or  a  mortgagee  in  possession  cannot  be  sum- 
moned and  charged  as  the  trustee  of  the  pledger  or  mort- 
gagor.2 This  is  the  rule  sustained  by  a,  considerable  majority 
of  the  authorities  arising  under  laws  in  which  the  garnish- 
ment of  pledgees  and  mortgagees  is  not  clearly  authorized  by 
some  statutory  provision.  But  the  propriety  of  subjecting 
the  interests  of  pledgers  and  mortgagors  to  execution  has 
been  very  generally  conceded.  While  the  mortgagee  or 
pledgee  is  in  possession,  and  entitled  to  so  continue,  it  is 
evident  that  no  direct  seizure  can  be  made.  The  most  con- 
venient method  of  reaching  the  property  and  subjecting  it 
to  execution  is  by  garnishment.  This  method  is  now  very 
generally  authorized  by  statute  to  reach  pledged  or  mort- 
gaged property,  and  is  in  very  common  use.3  In  some  of  the 

1  Bundle  v.  Sheetz,  2  Miles,  330  ;  Corbyn  v.  Ballman,  4  W.  &  S.  342  ;  Buckley 

v.  Eehert,  3  Penn.  St.  363 ;  Clark  v.  Boggs,  G  Ala.  809 ;  Spalding  v. ,  1 

Root,  551 ;  Thorn  v.  "Woodruff,  5  Ark.  55  ;  Fowler  v.  McClelland,  5  Ark.  188 ; 
Stillmun  v.  Ishara,  11  Conn.  124;  McMeekin  v.  State,  9  Ark.  553 ;  "Winchell  v. 
Allen,  1  Conn.  385  ;  "Ward  v.  Hartford  Co.  12  Conn.  404 ;  Lyons  v.  Houston,  2 
Harring.  3iO  ;  Hollo  v.  Andes  Ins.  Co.  7  C.  L.  N.  G3. 

2  Drake  on  Attachment,  Sees.  538-540 ;  Hudson  v.  Hunt,  5  N.  H.  538 ;  Pat- 
terson u.  Harland,  12  Ark.  158  ;  Badlam  v.  Tucker,  1  Pick.  389  ;  Central  Bank 
v.  Prentice,  18  Pick.  39G  ;  Whitney  v.  Dean,  5  N.  H.  249 ;   Howard  u.  Carl,  G 
Me.  353 ;  Callender  v.  Furbish,  46  Me.  226 ;    Kergin   v.  Dawson,  1  Gilm.  86  ; 
Rhoads  v.  Megonigal,  2  Penn.  St.  39. 

SAldrich  v.  Woodcock,  10  N.  H.  99;  Boardman  v.  Gushing,  12  N.  H.  105; 
Chapman  v.  Gale,  32  N.  H.  421 ;  Hughes  v.  Corey,  20  Iowa,  399  ;  Carty  u. 
Fenstemaker,  14  Ohio  St.  457  ;  Blake  u.  Hatch,  25  Vt.  555;  Tread  well  v.  Davis, 
34  Cal.  COL 
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States,  it  may  be  shown  that  the  mortgage  is  fraudulent  as 
against  creditors,  and  the  mortgagee  compelled  to  account 
for  the  fall  value  of  the  property.1  A  mortgagee  cannot  be 
held  as  the  trustee  or  garnishee,  except  when  he  is  in  the 
actual  possession  of  the  property.2  The  rights  of  garnishment 
must  be  exercised  in  subordination  to  the  rights  of  the  mort- 
gagee or  pledgee.  Generally,  the  mortgagee  cannot  be  de- 
prived of  the  possession  without  he  is  first  offered  payment 
of  the  mortgage  debt.3  In  some  States,  pledged  property  may 
be  taken  and  offered  for  sale  at  public  auction.  If  it  can  be 
sold  for  more  than  the  debt  secured,  the  debt  is  paid,  and  the 
balance  applied  to  the  payment  of  the  judgment.  If,  how- 
ever, no  bid  can  be  obtained  sufficient  to  discharge  the  claim 
of  the  pledgee,  the  property  is  returned  to  him.4 

§  160.  The  possession  necessary  to  charge  the  garnishee. 

— In  order  to  charge  a  person  as  trustee  or  garnishee  on  account 
of  property  capable  of  manual  delivery,  he  must  be  in  the 
actual,  as  contradistinguished  from  the  constructive,  possession 
of  the  property.5  If  he  is  not  in  the  actual  possession  of  the 
property,  he  must,  at  least,  have  both  the  right  and  the  power 
to  take  immediate  possession  before  he  can  be  garnished.* 
"  The  garnishee  must  not  only  have  actual  possession  of  the  de- 
fendant's effects,  but  there  must  be,  except  in  cases  of  fraudu- 
lent disposition  of  property,  privity  between  him  and  the 
defendant,  both  of  contract  express  or  implied,  and  of  interest 
by  which  the  defendant  would  have  a  right  of  action  or  an 

1  Brainard  v.  Van  Kuvan,  22  Iowa,  261.     The  same  rule  was  applied  to  vendee 
under  a  fraudulent  sale.     (Morris  v.  House,  32  Tea.  492.) 

2  Pierce  v.  Henrie,  35  Me.  57  ;  Central  Bank  v.  Prentice,  18  Pick.  396  ;  Wood 
v.  Estes,  35  Me.  145 ;  Callender  v.  Furbish,  46  Me.  226. 

3  Cotton  u.  Marsh,  3  Wis.  221 ;  Frisbee  v.  Langworthy,  11  Wis.  375;  Cotton 
v.  Watklns,  G  Wis.  G29  ;  Selleck  v.  Phelps,  11  Wis.  380. 

4  Ilills  v.  Smith,  8  Fost.  369;  Torbett  v.  Hayden,  11  Iowa,  435;  Briggs  v. 
Walker,  1  Fost.  72.     See  Stief  v.  Hart,  1  N.  Y.  20. 

6  Andrews  v.  Ludlow,  5  Pick.  28  ;  Willard  v.  Sheafe,  4  Mass.  235  ;  Grant  v. 
Shaw,  10  Mass.  3i4 ;  Burrell  v.  Letsoii,  1  Strob.  239 ;  Drake  on  Attachment, 
Bees.  432-434. 

6  Lane  u.  Nowcll,  15  Me.  8G  ;  Morse  v.  Holt,  22  Me.  180  ;  Glenn  v.  B.  &  S. 
Glass  Co.  7  Md.  287 ;  Childs  v.  Digly,  24  Penn.  St.  23 ;  Ward  v.  Lamson,  6 
Pick.  353. 
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equitable  claim  against  the  garnishee,  to  recover  the  property 
for  his  own  use,  either  at  the  present  or  some  future  time. 
The  want  of  privity,  either  of  contract  or  of  interest,  will 
generally  prevent  the  garnishee's  being  charged.  Property 
may  be  in  the  garnishee's  hands,  in  which  the  defendant  has 
an  interest,  but  which  the  garnishee  may  be  under  no  legal 
obligation  to  deliver  to  him  ;  and  as  the  plaintiff  can  exercise 
no  greater  control  over  the  property,  in  such  case,  than  the 
defendant  could,  the  garnishee  cannot  be  charged.  There 
may,  too,  be  property  in  the  garnishee's  hands,  the  legal  title 
to  which  is  in  the  defendant,  and  for  which  the  defendant 
might  maintain  an  action  against  the  garuishee,  and  yet  the 
latter  not  be  liable  as  garnishee.  Such,  for  instance,  as  held 
in  New  Hampshire,  is  the  case  of  a  party  who  has  taken  the 
goods  of  another  by  trespass,  and  who  cannot,  in  respect  there- 
of, be  held  as  garnishee  of  the  owner,  though  the  legal  title 
is  in  the  latter,  and  he  might  maintain  an  action  for  the  tres- 
pass. Such,  too,  is  the  case  of  one  in  whom  the  legal  title  of 
goods  is  vested,  but  has  no  interest  of  his  own  in  them."  1  In 

O  ' 

conformity  with  these  principles,  it  must  be  held  that  prop- 
erty which  happens  to  be  in  the  possession  of  a  person,  either 
without  his  consent 2  or  without  his  knowledge,3  does  not  ren- 
der him  liable  to  be  held  as  a  trustee  or  garnishee.  In  a  few 
cases,  it  has  been  decided  that  a  person  could  be  charged  as 
trustee  for  property  in  his  possession,  in  which  he  had  no  inter- 
est, which  he  had  no  right  to  detain,  and  upon  which  a  direct 
levy  and  seizure  could  be  made  (Brown  v.  Davis,  18  Vt.  211  ; 
Loyless  v.  Hodges,  44  Geo.  647).  On  the  other  hand,  it  is 

1  Drake  on  Attachment,  Sec.  485.     For  illustrations   of   the   doctrines  here 
stated,  see  same  work,  Sees.  486-491,  inclusive  ;  and  also,  Skowhegan  Bank  v. 
Furrar,  46  Me.  293 ;   Dispatch  Line  u.  Bellamy  M.  Co.  12  N.  H.  205  ;  Simpson 
r.  Harry,  1  D.  &  B.  202 ;   Miller  v.  Richardson,  1  Mo.  310  ;  Jones  v.  JEtna  Ins. 
Co.  14  Conn.  501 ;   White  v.  Jenkins,  16  Mass.  62  ;   Bridgden  v.  Gill,   16  Mass. 
522  ;  Wright  v.  Foord,  5  N.  H.  178  ;  Pickering  v.  Wendall,  20  N.  H.  222 ;  Hess 
v.  Shorb,  7  Penii.  St.  231 ;   Newer  v.  Fallen,  18  Mo.  277 ;  Barnard  v.  Graves,  16 
Pick.  41 ;  Beanv.  Bean,  33  N.  H.  279;  Briggs  v.  Block,  18  Mo.  281  ;  Huntley 
t- .  Stone,  4  Wis.  91 ;  Field  v.  Crawford,  6  Gray,  116  ;  Eichelberger  v.  Murdock, 
10  Md.  373  ;  Town  v.  Griffith,  17  N.  H.  165 ;  Folsom  v.  Haskell,  11  Cush.  470. 
For  exceptions  to  the  rule,  see  Jackson  v.  U.  S.  Bank,  10  Penn.  St.  61. 

2  Staniels  v.  Raymond,  4  Cush.  314. 

8  Bingham  v.  Lamping,  26  Penn.  St.  340. 
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said  that  even  a  special  deposit  of  money  should  be  levied 
upon  and  taken  into  the  officer's  possession,  instead  of  sum- 
moning the  person  in  whose  possession  it  is  as  a  garnishee. 
(Wood  v.  Edgar,  13  Mo.  451.) 

§  161.  Bailee  of  choses  in  action. — A  chose  in  action  can 
only  be  reached  by  proceedings  against  the  payor  thereof. 
It  may  happen  that  a  promissory  note  is  deposited  with  some 
third  person  for  the  purpose  of  collection,  or  as  collateral 
security,  or  merely  for  safe  keeping.  This  person  is  not,  on 
that  account,  liable  to  be  summoned  and  charged  as  a 
garnishee  or  trustee.1  In  some  of  the  States,  the  decisions 
upon  this  subject  seem  to  be  grounded  upon  this  principle  : 
that  a  chose  in  action  cannot  be  taken  and  held  under  exe- 
cution, and,  therefore,  that  a  bailee  thereof  cannot  be  com- 
pelled to  surrender  it  under  proceedings  in  garnishment, 
because  it  would  be  idle  to  compel  the  delivery,  to  the  Court 
or  officer,  of  that  which  could  not  be  seized  or  held  under 
the  writ.2  In  several  States,  however,  certain  choses  in  action 
are  liable  to  seizure  and  sale  under  execution,  while  in  other 
States,  choses  in  action,  if  delivered  to  the  officer,  or  to  the 
receiver,  could  be  collected  by  suit  against  the  payor  thereof. 
It  is  evident  that  the  reason  assigned  for  not  requiring  the 
bailee  of  choses  in  action  to  deliver  them  to  an  officer  acting 

o 

by  garnishment,  or  in  proceedings  supplemental  to  execution, 
has  no  application  to  some  of  the  States,  and  it  would  be 
logical  to  infer  that  where  the  reason  does  not  exist  the  rule 
would  not  be  enforced.  Nevertheless,  we  have  met  with  no 

1  Grosvenor  v.  F.  &  M.  Bank,  13  Conn.  104 ;  Hall  v.  Page,  4  Geo.  428  ;  Clark 
v.  Viles,  32  Me.  32 ;  Rundlet  v.  Jordan,  3  Me.  47  ;  Skowhegan  Bank  v.  Farrar, 
46  Me.  293  ;  Raiguel  v.  McConnell,  25  Penn.  St.  362  ;  Deacon  v.  Oliver,  14  How. 
U.  S.  610  ;  Moore  v.  Pillow,  3  Humph.  448  ;  Fitch  v.  Waite,  5  Conn.  117  ;  Ful- 
ler v.  Jewett,  37  Vt.  473  ;  Lane  v.  Felt,  7  Gray,  491 ;  Scofield  v.  White,  29  Vt. 
330  ;  Amee  v.  Jackson,  35  Vt.  173 ;  Smith  v.  Wiley,  41  Vt.  19  ;  Ellison  v.  Tuttle, 
26  Tex.  283 ;  Tirrell  v.  Canada,  25  Tex.  455. 

2  Maine  F.  &  M.  Ins.  Co.  v.  Weeks,  7  Mass.  468  ;  Perry  v.   Coates,   9   Mass. 
537  ;  Dickenson  v.  Strong,  4  Pick.  57  ;  Andrews  v.  Ludlow,  5  Pick.  28  ;  Luptou 
v.  Cutter,  8  Pick.  298  ;  Goreu.  Clisby,  8  Pick.  555  ;  Guild  v.  Holbrook,  11  Mass. 
101 ;  Hopkins  v.  Ray,  1  Met.  79  ;  McMearbam  v.  McCorbitt,  2  Met.  352  ;  Sar« 
geant  v.  Leland,  2  Vt.  277  ;  Hitchcock  r.  Edgerton,  8  Vt.  202 ;  Smith  v.  K.  &  P 
R.  R.  Co.  45  Me.  547 ;  Price  v.  Brady,  21  Tex.  614. 
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;ase  in  which  the  bailee  of  a  chose  in  action  has  been  held 
chargeable,  except  by  virtue  of  express  statutory  provisions.1 

§  162.  Reaches  legal  debts  only. — Garnishment,  whether 
made  under  an  attachment  or  under  an  execution,  is  a  legal 

O 

and  not  an  equitable  proceeding.  The  Court  can  take  no 
notice  of  debts  due  by  the  garnishee  to  the  defendant,  unless 
these  debts  could  have  been  enforced  by  the  defendant  against 
the  garnishee  in  an  action  at  law.  Whenever  statutes  have 
authorized  the  garnishment  of  debts,  they  have  uniformly 
been  limited  in  their  application  to  legal  debts.2  This  rule 
is  applicable  in  States  where  law  and  equity  jurisdictions  are 
blended  in  practice  and  administered  by  the  same  Courts. 
"It  is  well  settled  that  the  word  'debt,'  as  used  in  the  law 
of  garnishment,  includes  only  legal  debts — causes  of  action, 
upon  which  the  defendant,  under  the  common-law  practice, 
can  maintain  an  action  of  debt,  or  indebatitus  assumpsit,  and 
not  mere  equity  claims."  3 

§  163.  Must  be  payable  in  coin. — It  is  essential  that  the 
obligation  existing  against  the  garnishee  in  favor  of  the  de- 
fendant should  be  payable  in  money.4  Therefore,  a  demand 
payable  in  "  store  accounts,"  5  or  "  notes,"  8  or  "  saddlery," 7 
or  "  castings  and  iron," s  or  in  work  or  labor,9  or  in  board,1' 

1  Thus,  in  New  Hampshire,  a  bailee  of  choses  in  action  can  now  bo  held  as  a 
trustee.     (Fling  v.  Goodall,  40  N.  H.  208.)     But  it  was  otherwise  until  the  pas- 
eage  of  the  present  statute.     (Stone  u.  Dean,  5  N.  H.  502  ;  Fletcher  v.  Fletcher, 
7  N.  H.  452 ;  Rowland  v.  Spencer,  14  N.  H.  580.) 

2  Harrell  v.  Whitman,  19  Ala.  135  ;  Roby  v.  Labuzan,  21  Ala.  CO  ;  Godden  v. 
Pierson,  42  Ala.  370  ;  Grain  u.  Aldrich,  38  Cal.  520  ;  Hoyt  v.  Swift,  13  Vt.  129 ; 
May  i).  Baker,  15  111.  89  ;  Lowry  v.  Wright,  15  111.  95  ;  Patton  v.  Smith,  7  Ired. 
438  ;  Gillis  v.  McKay,  4  Dev.  172. 

8  Hassie  v.  G.  I.  W.  U.  C.  35  Cal.  385  ;  Cook  v.  Walthall,  20  Ala.  334  ;  Lun- 
die  v.  Bradford,  2G  Ala.  512  ;  Self  v.  Kirkland,  24  Ala.  275  ;  Nesbit.t  v.  McClan- 
ahan,  30  Ala.  G8  ;  Victor  v.  H.  F.  Ins.  Co.  33  Iowa,  210. 

4  Weil  v.  Taylor,  43  Mo.  581 ;  McMinn  v.  Hall,  2  Overt.  328 ;  Jennings  v. 
Bummers,  7  How.  Miss.  453 ;  Bartlett  v.  Wood,  32  Vt.  372  ;  Brigga  v.  Beach,  18 
Vt.  115. 

6  Smith  u.  Chapman,  6  Port.  365  ;  Deaver  v.  Keith,  5  Ired.  374. 
8  Mims  v.  Parker,  1  Ala.  421 ;  Willard  v.  Butler,  14  Pick.  550. 

7  Blair  v.  Rhodes,  5  Ala.  G48. 

8  Nesbitt  r.  McClanahan,  30  Ala.  68. 

9  Wrigley  v.  Geyer,  4  Mass.  101.    Contra,  Louderman  v.  Wilson,  2  H.  &.  J.  379 

10  Aldrich  i).  Brooks,  5  Fost.  241. 
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or  "in  groceries  and  provisions  to  live  upon  as  called  for,"  l 
cannot  be  reached  by  garnishment.  In  all  these  cases,  it  ia 
obvious  that  the  Court  cannot  compel  the  garnishee  to  pay  a 
certain  sum  of  money  into  Court,  for  that  would  be  to  compel 
him  to  change  a  contract  for  the  delivery  of  specific  property, 
or  the  performance  of  specified  services,  into  a  contract  to  pay 
money  ;  nor  can  the  Court  enter  a  judgment  payable  in  serv- 
ices, or  in  property  other  than  money.  Where,  however, 
(he  proceeding  by  garnishment  or  trustee  process  can  reach 
not  merely  debts,  but  also  other  effects  of  the  defendant,  it 
may  be  that  the  garnishee  can  be  compelled  to  surrender  any 
specific  article  to  which  the  defendant  is  entitled  from  him.2 
In  Iowa,  where  a  garnishee  had  given  his  note  for  $500,  pay- 
able "in  merchandise  or  trade  at  his  store,  as  the  same  might 
be  demanded,"  it  was  said  that  a  judgment  should  have  been 
entered  against  him  for  the  amount  of  the  note,  "to  be  dis- 
charged in  goods  or  merchandise,  at  a  fair  value,  to  be  placed 
at  the  disposal  of  the  sheriff."  3 

§  164.  Contingent  debts. — Debts  which  are  due  contin- 
gently, and  which,  therefore,  may  never  become  due,  are  not 
subject  to  garnishment.4  In  Vermont,  a  note  was  given,  pay- 
able when  the  payee  or  his  heirs  should  clear  off'  certain  in- 
cumbrances  then  existing  on  a  specified  tract  of  land.  Trustee 
process  was  served  on  the  maker  of  the  note.  The  Supreme 
Court,  in  determining  whether  he  could  be  charged  under 
Buch  process,  said  :  ' '  The  note  set  forth  in  the  disclosure 

1  Smith  v.  Davis,  1  Wis.  447. 

2  Comstock  v.  Farnum,  2  Mass.  96 ;  Clark  v.  King,  2  Mass.  524. 

SStadler  v.  Parmlee,  14  Iowa,  175.  For  form  of  judgment  against  garnishee, 
when  he  owes  a  debt  payable  in  specified  bonds,  see  King  v.  Hyatt,  41  Penn.  St. 
229. 

4  McCormick  v.  Kehoe,  7  N.  Y.  Leg.  Obs.  184  ;  Haven  u.  Wentworth,  2.  N.  H. 
[)3  ;  Burke  v.  Whitcomb,  13  Vt.  421  ;  Tucker  v.  Clisby,  12  Pick.  22;  Robertas. 
Drinkhard,  3  Met.  Ky.  309 ;  Wentworth  v.  Whittemore,  1  Mass.  471 ;  Taber  v. 
Nye,  12  Pick.  105  ;  Russell  v.  Clingan,  33  Miss.  535  ;  Harris  v.  Aiken,  3  Pick.  1 ; 
Sayward  v.  Drew,  6  Me.  263 ;  Frothingham  v.  Haley,  3  Mass.  68 ;  Kettle  v. 
Harvey,  21  Vt.  301 ;  Bishop  v.  Young,  17  Wis.  46  ;  Bates  v.  N.  O.  J.  &  G.  N. 
R.  R.  Co.  4  Abb.  Pr.  72  ;  13  How.  Pr.  516  ;  Baltimore  &  O.  R.  R.  Co.  v.  Galla- 
buo,  14  Gratt.  563;  Davis  v.  Ham,  3  Mass.  33  ;  Wood  v.  Partridge,  11  Mass. 
i88  ;  Clement-  v.  Clement.  19  N.  H.  460  ;  Shearer  r.  Handy,  22  Pick.  417. 


§  165        PERSONAL    PROPERTY    SUBJECT    TO    GARNISHMENT.  248 

is  payable  on  a  condition.  This  was  a  condition  precedent, 
and  the  note  was  payable  upon  a  coutingencj'.  It  was  not  a 
debt  in  presenti,  to  be  discharged  in  futuro.  Its  becoming 
a  debt  rested  in  contingency.  Until  the  condition  was  per- 
formed, no  indebtedness  existed  ;  and  no  right  of  action  would 
ever  accrue  on  the  note,  in  favor  of  the  payee,  against  the 
maker.  It  is  well  settled  in  England,  under  the  process  of 
foreign  attachment,  that  no  lien  can  be  acquired  upon  a  debt 
the  very  existence  of  which  is  dependent  upon  a  contingency, 
for  the  very  satisfactory  reason  that  it  is  no  debt.  The  same 
principle  has  been,  and  must  be,  applied  to  the  trustee  pro- 
cess given  by  statute  in  many  of  the  States."  1  The  demand, 
though  contingent  when  the  garnishee  is  summoned,  may  be 
transformed  into  an  absolute,  unconditional  indebtedness  be- 
fore the  time  for  the  entry  of  judgment.  It  has  sometime* 
been  held  that  this  transformation  cannot  render  him  charge- 
able, because  his  liability  must  exist  at  the  service  of  the 
writ.3  In  other  cases,  it  has  been  adjudged  that  he  is  charge- 
able for  all  debts  due  and  certain  at  the  time  of  the  answer 
or  disclosure,  though  contingent  when  the  writ  was  served.3 

§  165.  Debts  not  due. — The  earlier  authorities  inclined 
toward  the  view  that  a  garnishment  could  reach  only  those 
debts  which  had  fallen  due,  and  which,  therefore,  constituted 
a  perfect  present  cause  of  action  against  the  garnishee.4  But 
it  is  now  a  very  generally  recognized  rule  of  law,  that  a  debt, 
existing  in  favor  of  the  garnishee,  not  due  at  the  service  of 
the  writ,  but  which  is  sure  to  become  due  at  a  future  period, 

1  Burke  v.  Whitcomb,  13  Vt.  423.     For  cases  discussing  and  determining  the 
question,  -what  demands  are  contingent,  see  Cutter  V.  Perkins,  47  Me.  557  ;  Wil- 
liams v.  Marston,  3  Pick.  65 ;  Guild  v.  Holbrook,  11  Pick.  101  ;  Rich  v.  Waters, 
22  Pick.  5G3  ;  Woodard  v.  Herbert,  24  Me.  358 ;  Ingalls  v.  Dennett,  G  Me.  79 ; 
Thorndike  v.  De  Wolf,  6  Pick.  120  ;  Downer  v.  Curtis,  25  Vt.  650 ;  Dwinel  v. 
Stone,  30  Me.  384  ;  Wilson  v.  Wood,  34  Me.  123  ;  Willard  v.  Sheafe,  4  Mass.  235; 
Graut  r.  Shaw,  16  Mass.  341. 

2  Williams  v.  A.  &  K.  E,.  R.  Co.  36  Me.  201 ;  Mace  v.  Heald,  36  Me.  136. 
8  Franklin  F.  Ins.  Co.  v.  West,  8  W.  &  S.  350. 

4Dalton  v.  Solby,  Cro.  E.  184;  Childress  v.  Dickins,  8  Terg.  113  ;  McMinnu. 
Hall,  2  Tenn.  328.  In  Rundle  v.  Scheetz,  2  Miles,  330,  salary  not  due  was  held 
exempt  from  attachment,  and  in  Cany  v.  Day,  2  Miles,  412,  a  like  decision  wa» 
made  in  reference  to  an  annuity. 
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may  be  reached,  both  under  execution  and  attachment.1  This 
rule  has  no  application  to  fature  contingent  liabilities  ; 2  nor 
to  any  case  where  the  liability  of  the  defendant  to  the  gar- 
nishee  depends  upon  the  performance  by  the  latter  of  some 
condition  precedent,  or  upon  his  full  compliance  with  the 
terms  of  some  unperformed  agreement  or  contract.3  Al- 
though debts  not  due  may  be  subjected  to  garnishment,  the 
garnishee  will  not  be  compelled  to  make  payment  of  the 
obligation  against  him  until  it  has  fully  matured.  The  entry 
of  the  judgment  against  him  will  be  delayed  till  the  debt  be- 
comes due  ; 4  or,  if  such  delay  be  not  made  in  entering  the 
judgment,  execution  thereon  will  be  stayed,  as  the  justice  of 
the  case  may  require.5 

§  166.  Debts  in  suit,  or  in  judgment. — At  an  early  day, 
it  was  determined,  in  the  States  of  Massachusetts6  and  New 
Hampshire,7  that  a  debtor  could  not  be  garnished  during  the 
pendency  of  an  action  against  him  for  the  recovery  of  a  debt. 
This  position  has  been  abandoned  in  both  of  these  States  ; 3 
and  it  seems  now  to  be  very  generally,  and,  perhaps,  univer- 
sally conceded,  that  the  mere  pendency  of  a  suit  for  the  col- 
lection of  a  debt  will  not  place  it  beyond  the  reach  of  gar- 
nishment process.9  But  there  may  arrive  certain  stages  of 

1  Branch  Bank  v.  Poe,  1  Ala.  396  ;  Cottrell  v.  Varnura,  5  Ala.  229 ;  Fulweiler 
v.  Hughes,  17  Penn.  440 ;  Dunnegan  v.  Byers,  17  Ark.  492 ;  Glanton  v.  Griggs, 
5  Geo.  424 ;  Peace  v.  Jones,  3  Murph.  256  ;  Steuart  v.  West,  1  H.  &  J.  536 ; 
Pursell  v.  Pappenheimer,  11  Ind.  327  ;  Sheriff  v.  Buckner,  1  Litt.  127  ;  Sayward 
v.  Drew,  6  Me.  263;  Willard  v.  Sheafe,  4  Mass.  235;  Walker  v.  Gibbs,  2  Dail. 
211 ;  Fay  v.  Smith,  25  Vt.  G10  ;  Clapp  v.  Hancock  Bank,  1  Allen,  394  ;  Nichols* 
u.  Scofield,  2  R.  I.  123. 

2  See  Sec.  164. 

3  Robinson  v.  Hall,  3  Met.  301 ;  Daily  v.  Jordan,  2  Gush.  390 ;  Wyman  u. 
Hinchborn,  G  Cush.  264;  Baltimore  &  0.  R.  R.  v.  Gallahue,  14  Gratt.  563; 
Baltimore  &  O.  R.  R.  v.  McCullough,  12  Gratt.  595  ;  Rosa  v.  McKinny,  2Rawler 
827  ;  Kettle  v.  Harvey,  21  Vt.  301  ;  Russell  v.  Clingan,  33  Miss.  535. 

4  Wilson  u.  Albright,  2  G.  Greene,  125. 

5  Anderson  v.  Wanzer,  5  How.  Miss.  587. 

6  Gridley  v,  Harraden,  14  Mass.  496. 

7  Burnham  v.  Folsom,  5  N.  H.  566. 

8  Thorndike  v.  De  Wolf,  6  Pick.  120  ;  Foster  v.  Dudley,  10  Foster,  463. 

9  Crabb  v.  Joiies,  2  Miles,  130 ;  Smith  v.  Barker,  10  Me.  458  ;  McCarty  v.  Em- 
<*,  2  Dall.  277 ;  Sweeney  v.  Allen,  1  Penn.  St.  380 ;  Jones  v.  N.  Y.  R.  R.  Co.  1 
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the  suit  at  which  the  defendant  is,  in  many  of  the  States,  no 
longer  liable  to  garnishment.  The  general  rule  upon  this 
subject  seems  to  be  this  :  that  as  long  as  the  proceedings  are 
in  such  a  condition  that  the  defendant,  by  a  plea  in  abatement 
or  otherwise,  can  bring  before  the  Court  the  fact  that  the 
debt  in  suit  is  attached  by  a -creditor  of  the  plaintiff,  and  can 
thus  shield  himself  from  the  liability  to  make  payment  both 
to  the  plaintiff  and  to  the  plaintiff's  creditor — so  long  the  de- 
fendant may  be  summoned  and  held  as  a  garnishee.1  But 
when  this  stage  has  been  passed,  the  liability  of  the  debt  to 
garnishment  is,  in  most  of  the  States,  terminated.  Hence,  a 
debt  in  suit  cannot  be  attached  after  a  verdict,2  nor  after  a 
default,3  nor  after  an  award  made  therefor  by  a  referee.4  It 
may  happen  that  the  suit  is  pending  in  one  Court,  and  that 
the  writ,  under  which  the  garnishment  is  sought  to  be  made, 
has  issued  from  another  Court.  In  such  a  case,  there  is  strong 
reason  for  denying  the  right  of  garnishment,  because  its  al- 
lowance might  permit  one  tribunal  to  interfere  with  the  pro- 
ceedings of  another.5  This  is  particularly  the  case  where  the 
two  Courts  act  under  and  by  virtue  of  an  entirely  distinct 
authority.  Hence,  it  has  been  determined  that  a  debt  in  suit 
in  one  of  the  Federal  Courts  cannot  be  garnished  under  a  writ 
issuing  out  of  a  State  Court.6  The  garnishment  of  debts  is 
authorized  upon  the  theory  that  the  garnishee  owes  something 
to  the  defendant,  which,  after  the  service  of  garnishment, 
may  be  lawfully  withheld  from  the  defendant,  and  appropri- 

Grant's  Cases,  457  ;  Foster  v.  Jones,  15  Mass.  185  ;  Locke  v.  Tippets,  7  Mass.  149; 
Hitt  v.  Lacy,  3  Ala.  104 ;  Huff  v.  Mills,  7  Yerg.  42  ;  Lieber  v.  St.  Louis,  36  Mo. 
382. 

1  Wadsworth  v.  Clark,  14  Vt.  139  ;  Foster  v.  Dudley,  10  Fost.  463 ;  Thorndike 
v.  Do  Wolf,  G  Pick.  120 ;  Trombly  v.  Clark,  13  Vt.  118 

2Eunson  v.  Healey,  2  Mass.  32. 

3  Howell  v.  Freeman,  3  Mass.  121 ;  Kidd  v.  Shepherd,  4  Mass.  238 ;  McCaffrey 
v.  Moore,  18  Pick.  492. 

4  Holt  v.  Kirby,  39  Me.  164  ;  Strout  v.  Clements,  22  Me.  292 ;  Caila  v.  Elgood, 
2  Dow.  &  R.  193 ;  Coppcll  v.  Smith,  4  D.  &  E.  312. 

6  Bingbam  u.  Smith,  5  Ala.  651.  See  this  principle  urged  against  the  garnish- 
ment of  judgments  in  Young  v.  Young,  2  Hill,  S.  C.  426,  and  in  Burrell  u. 
Letson,  2  Spear,  378. 

6  Wallace  v.  McConnell,  13  Pet.  151 ;  Wood  u.  Lake,  13  Wis.  84  ;  Greenwood 
\.  Rector,  Hemp.  708. 
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ated  to  the  payment  of  the  defendant's  creditors.  But,  when 
the  debt  has  merged  into  a  judgment,  the  defendant  has  no 
right  to  delay  its  payment ;  nor  has  he  any  means,  aside  from 
payment,  of  preventing  his  property  from  being  taken  and 
sold  under  execution  for  the  satisfaction  of  the  judgment. 
Therefore,  it  has  been  held,  in  a  majority  of  the  States,  that 
a  debt  due  by  judgment  cannot  be  reached  by  garnishment.1 
In  other  States,  the  language  of  the  statutes  is  so  broad  as 
to  embrace  debts  of  every  kind  and  nature  ;  and  in  these 
States,  it  has  been  determined  that  a  judgment-debtor  may 
be  held  as  garnishee,2  even  if  the  execution  has  been  levied 
upon  his  property.3  His  remedy,  in  such  circumstances, 
would,  no  doubt,  be  by  an  application  to  the  Court  in  which 
the  judgment  was  rendered,  showing  that  it  has  been  attached, 
and  asking  for  a  stay  of  proceedings  until  the  attachment  suit 
can  be  settled. 

§  167.    Claims  for  tort  or  for  unliquidated  damages. — 

The  fact  that  the  person  summoned  as  garnishee  is  liable  to 
the  defendant  in  an  action  of  tort  does  not  render  him  charge- 
able under  the  garnishment.4  If  a  person  obtains  possession 
of  goods  by  the  commission  of  a  trespass,  he  cannot  be 
charged  as  the  trustee  of  the  person  against  whom  the  wrong 
was  committed.5  The  rule  is  the  same  where  the  person 

1  Burnham  v.  Folsom,  5  N.   H.  566 ;  Sharp  v.  Clark,  2  Mass.  91 ;  Prescott  v. 
Parker,  4  Mass.  170 ;  Franklin  v.  Ward,  3  Mason,  136  ;  Shinn  v.  Zimerman,  3 
Zab.  150 ;  Sir  John  Parrott's  Case,   Cro.  E.  63 ;  Kerry  v.  Bower,  Cro.  E.  186 ; 
Norton  v.  Winters,  1  Oregon,  47  ;  Esty  v.  Flanders,  16  N.  H.  218 ;  Clodfellow  u. 
Cox,  1  Sneed,  330  ;  Trowbridge  v.  Means,  5  Ark.  135 ;  Tunstall  v.  Means,  5  Ark. 
700.     In  Massachusetts,  a  judgment  may  now  be  reached  by  garnishment,  if  it 
remains  unpaid  for  one  year  after  its  entry.     (Sabin  v.  Cooper,  15  Gray,  532.) 

2  Jones  v.  N.  T.  &  E.  R.  R.  Co.  1  Grant's  Cases,  457  ;  Skipper  v.  Foster,  29 
Ala.  330  ;  O'Brien  v.  Liddell,  10  S.  &  M.  371 ;  Minard  v.  Lawler,  26  111.  301 ; 
Gray  v.  Henby,  1  S.  &.  M.  598 ;  Belcher  o.  Grubb,  4  Harring.  461 ;  Halbert  v. 
Stinson,  6   Bkckf.  398;    Gager  v.  Watson,  11  Conn.  168;  Sweeney  v.  Allen,  1 
Peun.  St.  380 ;  Fithian  v.  N.  Y.  &  E.  R.  R-.  Co.  31  Penn.  St.  114. 

8  Belcher  v.  Grubb,  4  Harring.  461. 

*  Getchellu.  Chase,  37  N.  H.  106  ;  Foster  v.  Dudley,  10  Fost.  464 ;  Rundletb  v. 
Jordan,  3  Greenl.  48;  Ten  Broeck  v.  Sloo,  13  How.  Pr.  28 ;  2  Abb.  Pr.  234; 
Davenport  v.  Ludlow,  4  How.  Pr.  337  ;  3  Code  R.  66  ;  Hudson  v.  Plets,  11  PaL 
180 ;  3  N.  Y.  Leg.  Obs.  120, 

6  Despatch  Line  v.  Bellamy  M.  Co.  12  N.  H.  205. 


§  1G7    PERSONAL  PROPERTY  SUBJECT  TO  GARNISHMENT.     252 

summoned  as  a  garnishee  is  liable  for  a  wrongful  conversion  l 
of  property,  or  for  a  breach  of  official  duty.2  A  person 
wronged  may  be  in  a  condition  to  waive  the  wrong  and  to 
recover  in  assumpsit.  The  right  to  make  this  waiver  belongs 
only  to  the  injured  party.  Until  it  has  been  made,  the  wrong- 
doer must  be  regarded  as  a  tort-feasor,  and  not  as  a  debtor, 
and  cannot  be  charged  as  a  garuishee.3  A  verdict  on  a  cause 
of  action  resting  in  tort  does  not  convert  the  tort  into  a  debt. 
No  action  at  law  could  be  sustained  on  the  verdict  before  it 
merged  into  a  judgment,  and  hence  it  cannot  be  reached  by 
garnishment.4  It  is  also  well  settled,  that  a  claim  for  unliqui- 
dated damages,  whether  for  torts  committed,  or  for  breaches 
of  contracts,  or  for  any  other  cause,  cannot  make  the  person 
against  whom  the  claim  exists  liable  as  a  garnishee.5  A  gar- 
nishee can  be  charged  for  any  sum  received  by  him  from  the 
defendant  for  usurious  interest.6  But  no  very  precise  defini- 
tion of  a  liquidated  claim  can  be  given  ;  and,  if  given,  differ- 
ent minds  may  be  unable  to  agree  whether  a  particular  state 
of  facts  shows  a  liquidated  claim  within  the  meaning  of  a  defin- 
ition of  conceded  correctness.  Thus,  while  a  claim  for  loss, 
against  which  an  insurance  company  has  agreed  to  indemnify 
the  owner  of  property  destroyed  by  fire,  is  undoubtedly  sub- 
ject to  garnishment  as  soon  as  it  is  adjusted,7  the  Courts  can- 
not agree  regarding  the  status  of  such  claim  prior  to  its  ad- 
justment. Senator  Mai  son,  in  Butts  r.  Collins,  said  :  "  But 
what  are  uncertain,  unliquidated  damages  ? 8  They  are  such 
as  rest  in  opinion  only,  and  must  be  ascertained  by  a  jury, 

1  Paul  v.  Paul,  10  N.  H.  117. 

2  Hcmroenway  v.  Pratt,  23  Vt.  332  ;  Lamerson  v.  Huffman,  1  Dutch.  G25. 
8  Lewis  v.  Dubose  &  Co.  29  Ala.  219. 

*  Thaycr  v.  South  wick,  8  Gray,  229. 

*  Hugg  v.  Booth,  2  Ircd.  282  ;  Deaveru.  Keith,  5  Ired.  374 ;  Hansom  v.  Hayes, 
49  Mo.  445  ;  Rand  v.  White  Mountain  R.  R.  40  N.  H.  79. 

6  Boardman  u.  Roe,  13  Mass.   104 ;  Graham  v.  Moore,  7  B.  Mon.  53  ;  Barker 
i).  Esty,  19  Vt.  131 ;  Fish  v.  Field,  19  Vt.  141. 

7  Boyle  i\  Franklin   Fire  Ins.  Co.  7  W.  &  S.  76 ;  Franklin  Fire  Ins.  Co.  v. 
West,  8  W.  &  S.  350.    While  the  insurance  company  retains  the  right  to  replace 
or  rebuild  the  property  destroyed,  instead  of  paying  its  value,  the  claim  for  in- 
•urance  cannot  bo  garnished,  for  it  is  not  due  in  money,  and  may  never  become 
»o  due.     (Martz  v.  D.  F.  &  M.  Ins  Co.  28  Mich.  201.) 

8  13  Wend.  15G. 
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their  verdict  being  regulated  by  the  peculiar  circumstances 
of  each  particular  case  ;  they  are  damages  which  cannot  be 
ascertained  by  computation  or  calculation — as,  for  instance, 
damages  for  not  using  a  farm  in  a  workmanlike  manner  ;  for 
not  building  a  house  in  a  good  and  sufficient  manner  ;  on  war- 
ranty in  the  sale  of  a  horse  ;  for  not  skillfully  amputating  a 
limb  ;  for  carelessly  upsetting  a  stage,  by  which  a  bone  is 
broken  ;  for  unskillfully  working  raw  materials  into  a  fabric  ; 
and  other  cases  of  like  character,  where  the  amount  to  be  set- 
tled rests  in  the  discretion,  judgment,  or  opinion  of  the  jury." 
This  definition  was  quoted  and  approved  in  the  case  of  Mc- 
Kean  v.  Turner,  45  N.  H.  204 — a  case  in  which  an  insurance 
•company  was  summoned  as  a  trustee.  In  this  case,  the  Court 
determined  that  the  company  could  not  be  held,  because  the 
amount  of  the  claim  against  it  was  "  a  matter  of  opinion  and 
judgment,  to  be  determined,  not  by  any  fixed  pecuniary  stand- 
ard, but  by  an  opinion  formed  from  all  the  circumstances  of 
the  case,  including  location,  state  of  repairs,  the  quality  of 
the  building,  machinery,  and  fixtures,  the  prices  of  such  prop- 
erty in  the  neighborhood,  and,  generally,  all  the  circum- 
stances which  bear  on  the  question  of  value."1  But,  per- 
haps, the  better  opinion  is,  that  a  claim  against  an  insurance 
company,  for  loss  occasioned  by  the  destruction  of  property, 
is  no  more  an  unliquidated  claim  than  is  a  debt  due  for  goods 
sold  and  delivered,  to  be  paid  for  according  to  their  market 
value.2 

§  168.  Debt  due  by  negotiable  note. — A  garnishee  is  not, 
by  means  of  the  garnishment,  to  be  placed  in  a  worse  situa- 
tion than  before,  nor  is  his  contract  to  be  varied  or  made  more 
perilous.  He  is  not  thereby  to  be  made  answerable  to  some 
person  when  he  owes  nothing.  One  who  has  executed  a  ne- 
gotiable note  can  rarely  know  to  whom  he  may  be  liable  to 
make  payment.  When  summoned  as  garnishee,  he  can  only 
answer  that  he  was  indebted  to  the  defendant,  but  that  he 
does  not  know  whether  his  obligation  is  now  due  to  the  de- 

1  See  Meacham  v.  McCorbitt,  2  Met.  352. 

2  Knox  v.  Protection  Ins.  Co.  9  Conn.  430 ;  Girard  F.  &  M.  Ins.  Co.  v.  Field, 
15  Penn.  St.  129 ;  3  Grant's  Cases,  329. 
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fendant,  or  has  been  trr  isferrecl  to  another.  While  the  pres- 
ent ownership  of  the  note  remains  unknown,  it  is  obvious 
that  no  judgment  can  be  entered  against  the  garnishes  with- 
out exposing  him  to  a  double  accountability  :  1st.  Upon  the 
judgment ;  and  2d.  Upon  the  note,  if  it  shall  prove  to  have 
been  transferred.  Hence,  it  must  follow  that  negotiable 
paper  ought  never  to  be  subject  to  garnishment,  except  when 
its  present  ownership  can  be  shown  to  be  in  the  defendant, 
and  it  is  overdue  ;  or  except  where  it  can,  as  soon  as  judg- 
ment is  given  against  the  garnishee,  be  deposited  in  Court, 
or  with  the  garnishee,  or  in  some  manner  deprived  of  its  ne- 
gotiable character.  Thus,  it  was  said  at  an  early  day,  in  New 
Hampshire,  that  "it  has  always  been  considered  as  settled, 
in  this  State,  that  a  trustee  who  has  given  a  negotiable  note 
f,o  the  principal  cannot  be  charged  as  a  trustee  on  account  of 
euch  note.  The  reason  of  this  rule  is  founded  upon  the  nego- 
tiable quality  of  the  paper.  If  the  trustee  could  be  charged 
in  such  a  case,  then  it  might  happpen  that  either  a  boua  fide 
purchaser  of  the  note  must  lose  the  amount  of  it,  or  the 
maker,  without  any  fault  on  his  part,  be  compelled  to  pay  it 
twice.  To  avoid  such  a  dilemma,  the  rule  was  established."  ' 
But  since  this  decision  was  pronounced,  the  law  of  the  State 
has  been  changed  by  statute,  making  negotiable  paper  sub- 
ject to  garnishment,  and  protecting  the  maker  from  the  claim 
of  any  indorsee  whose  title  was  acquired  subsequent  to  the 
service  of  the  trustee  process.2  In  Vermont,  it  was  decided, 
upon  principle,  that  the  maker  of  a  negotiable  note  could  not 
be  held,  unless  it  could  be  shown  that  the  note  had  not  been 
transferred,  and  that  it  could  be  prevented  from  continuing 
its  negotiable  character.3  The  legislature,  then,  made  all 
negotiable  paper  subject  to  garnishment,  unless  notice  of  its 
assignment  had  been  given  to  the  maker.4  In  Pennsylvania, 
it  seems,  in  the  first  instance,  to  have  been  decided  that 

1  Stono  v.  Dean,  5  N.  H.  503. 

2  Amoskcag  31.  Co.  v.  Gibbs,  8  Foster,  316. 

3Hiit.c)iiiis  u.  Evans,  13  Vt.  541 ;  Hinsdalo  v.  Safford,  11  Vt.  309. 

4  Kiraball  v.  Gay,  16  Vt.  131 ;  Chase  v.  Haughton,  16  Vt.  594 ;  Barney  v 
Douglass,  19  Vt.  98 ;  Pock  v.  Walton,  25  Vt.  33 ;  Emerson  v.  Partridge,  27  Vt 
1 ;  Williams  v.  Shepherd,  33  Vt.  164  ;  Sf>ward  i\  Garlin,  33  Vt.  583. 
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negotiable  notes  could  not  be  reached  by  garnishment.1 
Subsequently,  the  Courts  held  that  such  notes  were  liable  ; 
that  the  judgment  against  the  garnishee  could  not  prejudice 
an  assignee  without  notice  ;  and  that  the  garnishee,  for  his 
protection,  could  require  the  notes  to  be  placed  in  the  custody 
of  the  Court.2  In  South  Carolina,3  Louisiana,4  and  Texas,5 
the  maker  of  negotiable  notes  can  be  charged  as  a  garnishee 
only  when  it  can  be  shown  that  they  are  still  in  the  possession 
of  the  defendant.  In  Indiana,6  Michigan,7  Minnesota,8  and 
Wisconsin9  the  rule  is  in  substantial  conformity  with  that 
adopted  in  the  States  last  named.  In  Iowa,  the  statute  pro- 
vides that  "the  garnishee  shall  not  be  made  liable  on  a  debt 
due  by  negotiable  or  assignable  paper,  unless  such  paper  ia 
delivered,  or  the  garnishee  completely  exonerated  or  indem- 
nified from  all  liability  thereon,  after  he  may  have  satisfied 
the  judgment."  10  In  California,  the  maker  of  a  negotiable 
note,11  or  of  a  negotiable  certificate  of  deposit,12  cannot  be 
garnished.  In  Georgia,13  Kentucky,14  Massachusetts,15  and 
Mississippi,16  the  maker  of  negotiable  paper  is  protected  from 

1  Ludlow  v.  Bingham,  4  Dall.  47. 

2  Kieffer  v.  Elder,  18  Perm.  St.  388  ;  Hill  v.  Kroft,  29  Penn.  St.  186. 
8  Gaffney  v.  Bradford,  2  Bai.  441 ;  McBride  v.  Floyd,  2  Bai.  209. 

4  Sheetz  v.  Culver,  14  La.  449  ;  Kimball  v.  Plant,  14  La.  511  :  Erwin  v.  C.  & 
R.  E.  Bank,  3  La.  An.  186 ;  Eoss  v.  Savoy,  5  La.  An.  1G2  ;  Harris  v.  Bank  of 
Mobile,  5  La.  An.  538 ;  Denham  v.  Pogue,  20  La.  An.  195. 

6  Inglehart  v.  Moore,  21  Tex.  501 ;  Price  u.  Brady,  21  Tex.  614 ;  Bassett  v. 
Garthwaite,  22  Tex.  230  ;  Kapp  v.  Teel,  33  Tex.  81 ;  Wybrants  v.  Eice,  3  Tex. 
458. 

6  Smith  v.  Blatchford,  2  Ind.  184 ;  Junction  E,.  E.  Co.  v.  Cleneay,  13  Ind.  161 ; 
Stetson  v.  Cleneay,  14  Ind.  453 ;  Cadwalader  u.  Hartley,  17  Ind.  520  ;  Cleneay 
v.  J.  E.  E.  Co.  26  Ind.  375. 

7  Littlefield  v.  Hodge,  6  Mich.  326. 

8  Hubbard  v.  Williams,  1  Minn.  54. 

»  Carson  v.  Allen,  2  Chand.  123  ;  Davis  v.  Pawlette,  3  Wis.  300  ;  Mason  u. 
Noonan,  7  Wis.  609. 

W  Hughes  v.  Monty,  24  Iowa,  499  ;  Wilson  v.  Albright,  2  G.  Greeno,  125; 
County  Comm.  v.  Fox,  1  Morris,  48  ;  Yocum  u.  White,  36  Iowa,  288. 

11  Gregory  v.  Higgius,  10  Cal.  339. 

12  McMillan  v.  Eichards,  9  Cal.  365. 

13  Mins  v.  West,  38  Geo.  18,  explaining  King  v.  Carhart,  18  Geo.  650. 

14  Greer  v.  Powell,  1  Bush,  489. 

16  Eunsen  v.  Healy,  2  Mass.  32 ;  Perry  v.  Coates,  9  Mass.  537  ;  Wood  v.  Bod- 
well,  12  Pick.  268  ;  Maine  F.  Ins.  Co.  u.  Weeks,  7  Mass.  438. 
18  McNeil  v.  Eoache,  49  Miss.  436 
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the  possibility  of  loss  by  process  of  garnishment.  A  note  ia 
not  negotiable,  unless  payable  in  money.  Hence,  the  maker 
of  a  note,  payable  in  bank-notes  or  current  bills,  may  be  held 
as  a  garnishee.1  If  the  maker  of  negotiable  paper  is  sum- 
moned as  a  garnishee,  he  must  make  the  defense  that  the  note 
is  transferable,  and  that  he  does  not  know  who  the  owner  is, 
or  who  he  may  be,  when  payment  becomes  due.  If  he  neg- 
icctsto  avail  himself  of  this  defense,  and  permits  judgment  to 
be  entered  against  him,  he  cannot,  on  that  account,  resist  an 
action  brought  against  him  by  the  assignee  of  the  note.2  In 
Tennessee,  it  was  held  that  a  debt  due  by  a  negotiable  note 
may  be  attached.3  The  practical  result  of  this  decision  has 
been  obviated  by  subsequent  decisions,  declaring  that  if  the 
garnishee  answers  that  he  executed  a  negotiable  note  to  the 
defendant,  but  does  not  know  who  now  holds  the  note,  nor  to 
whom  the  debt  is  now  owing,  no  judgment  can  be  entered 
against  him.4  In  Missouri,  debts  due  by  negotiable  notes 
may  be  attached.5  The  garnishee  may,  however,  "  protect 
himself  by  compelling  the  attachment  debtor  to  produce  the 
note  in  controversy,  or  show  a  sale  and  transfer,  if  one  has 
been  had."0  Debts  due  by  negotiable  note  may  be  garnished 
in  Maryland.7  If  money  be  deposited  in  a  savings  bank,  and 
a  pass-book  issued  to  the  depositor,  and  "such  book  be  trans- 
ferable by  endorsement,  it  is  nevertheless  not  to  be  regarded 
as  a  negotiable  instrument  for  all  purposes.  The  bank  may 

1  Platt  v.  State  Bank,  17  "Wis.  222  ;  Ford  v.  Mitchell,  15  "Wis.  304  ;  Kirkpat- 
rick  r.  McCullough,  3  Humph.  171 ;  Whiteman  u.  Childress,  6  Humph.  303  ; 
Fay  v.  Rosseau,  3  McL.  106  ;  Irvine  v.  Lowny,  14  Pet.  293. 

2  Shuler  v.  Bryson,  65  N.  C.  201 ;  Myers  v.  Beeman,  9  Ired.  116 ;  Onnond  u. 
Moye,  11  Ired.  564. 

3  Huff  v.  Mills,  7  Yerg.  42. 

4  Turner  r.  Armstrong,  9  Yerg.  412  ;  Moore  v.  Greene,  4  Humph.  299  ;  Daniel 
r.  Eawlings,  6  Humph.  403.     See  also  Yarboroughu.  Thompson,  3  S.  &  M.  291 ; 
Thompson  v.  Shelby,  3  S.  &  M.  296. 

5  Quarles  v.  Porter,  12  Mo.  76 ;  Colcord  v.  Daggett,  18  Mo.  557;  Scott  v.  Hill, 
3  Mo.  88 ;  St.  Louis  Ins.  Co.  v.  Cohen,  9  Mo.  421 ;  Dickey  v.  Fox,  24  Mo.  217 ; 
Walden  v.  Valiant,  15  Mo.  409  ;  Funkhouser  v.  How,  24  Mo.  44. 

6  Murphy  v.  Wilson,  45  Mo.  427. 

7  Briant  v.  Heed,  14  N.  J.  Eq.  271 ;  Steuart  v.  West,  1  H.  &  J.  536  ;  Somer- 
ville  v.  Brown,  5  Gill,  399.     For  decisions  in  Connecticut,  see  Enos  v.  Tuttle, 
3  Conn.  27  ;  Culver  v.  Parish,  21  Conn.  408.     In  Alabama,  see  Mills  v.  Stewart, 
12  Ala.  90. 
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be  garnished  under  an  execution  or  attachment  against  the 
•depositor. l 

§  169.  Debts  due  from  two  or  more  persons,  or  to  two 
or  more  persons. — The  debt  sought  to  be  subjected  to  exe- 
cution may  be  owing  from  two  or  more  persons.  In  such  a 
case,  all  the  debtors  ought  to  be  summoned  as  garnishees  ; 
for  although  the  debt  be  due  from  them  severally,  and  either 

O  *-    * 

of  them  is  liable  to  an  action  therefor  without  joining  the 
others,  yet  if  one  be  omitted  from  the  garnishment  he  may, 
if  he  sees  proper,  pay  the  debt  to  the  creditor,  and  thus  de- 
feat the  garnishment.  The  plaintiff  who  undertakes  to  reach 
a  debt  by  garnishment,  or  by  proceedings  supplemental  to  ex- 
ecution, ought  to  be  entitled  to  enforce  the  debt  against  the 
person  from  whom  it  is  owing,  in  the  same  manner  and  under 
the  same  circumstances  as  it  could,  but  for  the  garnishment, 
have  been  enforced  by  the  original  creditor.  If  the  debt  was 
due  from  two  or  more  persons  jointly,  the  original  creditor 
could  enforce  it  only  by  an  action  against  all  the  debtors  ;  but 
if  it  was  due  from  two  or  more,  jointly  and  severally,  then  it 
could  be  enforced  against  all  or  against  one,  as  the  creditor 
might  choose  to  proceed.  These  principles,  though  usually 
applied  to  proceedings  by  garnishment,  have  not  been  uni- 
versally recognized  as  applicable  to  those  proceedings.  "With 
respect  to  proceedings  against  joint  debtors,  it  is  very  gener- 
ally conceded  that  all  must  be  summoned.2  In  Massachusetts, 
the  non-joinder  of  a  codebtor  must  be  objected  to  by  a  plea 
in  abatement ; 3  but  this  rule  seems  not  to  be  applied  to  pro- 
ceedings by  garnishment  in  most  of  the  other  States.  If  the 
debt  be  due  from  a  partnership  composed  of  resident  and 
non-resident  members,  it  may  be  garnished  in  Massachusetts 

1  Nichols  v.  Schofield,  2  R.  I.  123  ;  Witte  v.  Vincenot,  43  Cal.  325.     See  State 
«.  Judge  Co.  Ct.  11  Wis.  50  ;  and  Beck  v.  Cole,  16  Wis.  95  ;   Smith  u.  Picket,  7 
Geo.  104,  for  discussion  of  effect  of  instruments  made  negotiable  by  agreement. 

2  RLx  v.  Elliott,  1  N.  H.  184 ;  Hudson  v.  Hunt,  5  N.  H.  538  ;  Jewett  v.  Bacon, 
6  Maes.  60  ;  Atkins  v.  Prescott,  10  N.  H.  120  ;  Ladd  v.  Baker,  6  Fost.  76  ;  Pet- 
tcs  v.  Spalding,  21  Vt.  66 ;  Nash  v.  Brophy,  13  Met.  476  ;  Wilson  v.  Albright, 
2  G.  Greene,  125 ;  "Warren  v.  Perkins,  8  Cush.  518 ;  Hoskins  v.  Jonson,  24  Geo. 
625  ;  Elliott  v.  Smith,  2  Cr.  C.  C.  543. 

8  Hoyt  v.  Robinson,  10  Gray,  371  ;  Sabin  v.  Cooper,  15  Gray,  532. 

F.  Ex.— 17. 
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and  Vermont  by  summoning  the  resident  members,1  except 
where  it  was  contracted  in  a  foreign  land  by  a  member  of  the 
firm  there  residing,  and  carrying  on  business  in  behalf  of  the 
firm.2  This  exception  was  made,  because  it  would  be  impos- 
sible for  the  resident  members  to  be  constantly  informed  with 
regard  to  indebtedness  alleged  to  have  been  created  by  their 
copartners  in  the  foreign  country.  Where  the  debt  is  due 
from  two  or  more,  jointly  and  severally,  it  has  been  held  that 
all  must  be  summoned.3  But  these  decisions  must,  upon  prin- 
ciple, be  regarded  as  unsound.  A  person  jointly  and  severally 
liable  with  others,  may  be  jointly  or  severally  sued.  His  ob- 
ligation is,  therefore,  not  changed,  nor  in  any  respect  made 
more  onerous,  by  charging  him  jointly  or  severally  as  a  gar- 
uishee.  Hence,  where,  by  statute,  partners  could  be  severally 
sued  on  partnership  obligations,  it  was  determined  that  either 
of  them  could  be  garnished  for  a  debt  due  from  the  firm.4 
"Whenever  a  cause  of  action,  of  a  personal  nature,  accrues  to 
two  or  more  persons,  whether  as  joint  tenants,  copartners, 
tenants  in  common,  or  partners,  it  cannot,  against  the  objection 
of  the  defendant,  be  asserted  otherwise  than  by  an  action  in 
which  all  the  coowners  are  joined.5  In  other  words,  a  single 
demand  cannot,  without  the  assent  of  the  person  from  whom 
it  is  owing,  be  split  into  a  separate  demand  in  favor  of  each 
of  the  obligees.  If  this  cannot  be  done  in  favor  of  the  obli- 
gees, it  would  seem  to  be  too  clear  for  argument  that  it  can- 
not be  done  in  favor  of  a  person  whose  rights  are  derived 
solely  from  one  of  the  obligees.  Upon  what  legal  principle 
can  it  be  affirmed  that  the  creditor's  creditor  can,  by  garnish- 
ment, acquire  a  right  or  a  remedy  to  which  the  creditor 
never  was  entitled,  and  which  he  was  incompetent  to  trans- 
fer by  any  voluntary  act  ?  The  garnishment  might  well  be 
allowed  to  subrogate  the  creditor's  creditor  to  all  the  rights 
and  remedies  of  the  creditor.  This  would  entitle  him  to  take 

1  Parker  v.  Danforth,  16  Mass.  299  ;  Peck  u.  Barnum,  24  Vt.  75. 

2  Kidder  v.  Packard,  13  Mass.  80. 

3  Treadwell  v.  Brown,  41  N.  H.  12 ;  Barker  v.  Garland,  22  N.  H.  103.     F<« 
exception  to  this  rule,  in  this  State,  see  Ladd  v.  Baker,  6  Fost.  76. 

4  Travis  v.  Tartt,  8  Ala.  574  ;  Speak  v.  Kinsey,  17  Tex.  301. 
6  Freeman  on  Cotenancy  and  Partition,  Chapter  XV. 
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the  place  of  one  of  the  original  obligees,  and,  in  connection 
with  the  coobligees,  to  assert  the  entire  demand  against  the 
obligor.  But  it  must  be  conceded  that,  in  a  majority  of  the 
cases  in  which  this  question  has  been  involved,  it  has  been 
determined  in  opposition  to  principles  which  appear  to  us  as 
axiomatic.  Thus,  in  Maine,1  Massachusetts,2  and  Missouri,3 
it  has  been  held  that  a  person  can  be  held  as  garnishee  upon 
an  obligation  due  to  the  defendant  and  a  person  not  a  party 
to  the  suit  ;  that  the  debt  will  be  severed,  and  judgment 
given  for  such  part  as  the  defendant  would  be  entitled  to  re- 
ceive upon  the  collection  and  division  of  the  whole  debt.  In 
New  Hampshire,  the  rule  is  clearly  in  accordance  with  what 
we  deem  the  true  principle,  and  protects  the  garuishee  from 
the  splitting  of  demands  against  him.4  With  respect  to  debts 
due  to  a  partnership,  the  majority  of  the  decisions  deny  the 
liability  of  the  garuishee,  except  in  an  action  to  which  all  the 
partners  are  parties  defendant.5  These  decisions  do  not  pro- 
ceed upon  the  principles  for  which  we  have  here  contended, 
but  on  the  more  questionable  ground  that,  until  the  final  ad- 
justment of  the  partnership  business,  it  cannot  be  known 
whether  the  partner,  as  whose  creditor  the  garnishee  is  sum- 
moned, is  entitled  to  any  portion  of  the  debt.  In  Maryland,8 
Pennsylvania,7  and  South  Carolina,8  the  interest  of  a  partner 
in  a  debt  due  to  the  firm  can  be  reached  by  garnishment. 
If  the  garnishee  owes  a  debt  to  one  of  several  defendants, 

1  Whitney  v.  Monroe,  19  Me.  42. 

2  Thorndike  v.  De  "Wolf,  6  Pick.  120.     It  may  be  that  this  case  is  overruled  in 
Hawcs  v.  Waltham,  18  Pick.  451,  the  statement  of  facts  not  being  sufficiently 
clear,  in  the  last  named  case,  to  enable  us  to  determine  its  precise  import. 

8  Miller  v.  Richardson,  1  Mo.  310. 

4  French  v.  Rogers,  16  N.  H.  177  ;  Hansom  u.  Davis,  19  N.  H.  133. 

5  Winston  v.  Ewing,  1  Ala.  129  ;  Johnson  u.  King,  6  Humph.  233  ;  Branch  v. 
Adam,  51  Ga.  113 ;  Towne  v.  Leach,  32  Vt.  747  ;  Fish  v.  Herrick,  6  Mass.  271 ; 
Hobley  v.  Lonbat,  7  How.  Miss.  318  ;  Uphan  v.  Naylor,  9  Mass.  490  ;  Smith  v. 
McMicken,  3  La.  An.  319 ;  Church  v.  Knox,  2  Conn.  514;  Lyndon  v.  Gorham, 
1  Gall.  3G7  ;  Kingsley  v.  Missouri  F.  Ins.  Co.  14  Mo.  467 ;  Bulfinch  v.  Winchen- 
back,  3  Allen,  161 ;  Williams  v.  Gage,  49  Miss.  777. 

6  Wallace  v.  Patterson,  2  H.  &  McH.  463. 

7  McCarty  v.  Emlen,  2  Ball.  277  ;  2  Yeates,  190. 

B  Schatzill  v.  Bolton,  2  McCord,  478  ;  Chatzel  v.  Bolton,  3  McCord,  33. 
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he  is  chargeable  ;  for,  in  such  a  case,  the  plaintiff  is  entitled 
to  levy  upon  the  separate  property  of  each  defendant.1 

§  170.  Assignment  of  the  debt  preceding  the  garnish- 
ment.— Neither  the  law  of  garnishment,  nor  that  applicable 
to  proceedings  supplemental  to  execution,  will  be  permitted 
to  interfere  with  the  right  of  a  creditor  to  assign  any  debt 
which  may  be  due  to  him.2  All  that  the  law  requires  for  the 
complete  protection  of  the  assignee  is,  that  the  transfer  to  him 
shall  have  been  made  in  good  faith,  and  without  any  intent  to 
hinder,  delay,  or  defraud  creditors  ; 3  and  that  he  shall  not  be 
guilty  of  such  laches  as  result  in  the  debtor's  paying  the  debt, 
without  notice  of  the  assignment,  either  to  the  original  cred- 
itor, or  to  the  creditor's  creditor  proceeding  by  garnishment.4 
It  is  not  essential  that  the  assignment  should  be  perfect  at 
law.  It  is  sufficient  if  it  be  a  good,  equitable  assignment.5 
It  may  be  made  by  parol,6  or  by  mere  agreement  between  the 
debtor  and  creditor,  that  the  debt  shall  be  paid  to  some  third 
person.7  No  doubt  an  order  made  by  the  creditor,  directing 
the  debtor  to  pay  the  debt  to  some  third  person,  is,  after  its 
acceptance,  a  good  and  sufficient  assignment  of  the  amount 
therein  directed  to  be  paid.8  And  though  this  has  sometimes 
been  doubted,9  the  majority  of  the  authorities  show  that  its 

1  Thompson  v.  Taylor,  13  Me.  420 ;  Caignett  u.  Gilband,  2  Yeates,  35 ;  Stone  v. 
Dean,  5  N.  H.  502  ;  Parker  v.  Guillow,  10  N.  H.  103  ;  Locket  v.  Child,  11  Ala. 
640. 

2  In  Sandridge  v.  Graves,  1  Pat.  Jr.  &  H.  101,  it  was  held  that  an  assignment 
of  prior  date  to  a  garnishment  would  be  treated  as  paramount,  though  there  was 
no  proof  of  its  delivery. 

8  The  assignment  must  be  made  in  good  faith,  or  it  will  be  disregarded.  (Gid- 
dingsu.  Coleman,  12  N.  H.  153  ;  Hooper  v.  Hills,  9  Pick.  435  ;  King  u.Gorham, 
4  Me.  492.) 

4  Drake  on  Attachment,  Sec.  602. 

6  Matheson  v.  Rutledge,  12  Rich.  41 ;  Byar  v.  Griffin.  31  Miss.  603 ;  Smith  v. 
iSterritt,  24  Mo.  261  ;  Drake  on  Attach.  Ch.  TTTT, 

6  Porter  v.  Bullard,  26  Me.  448. 

7  Black  v.  Paul,  10  Mo.  103. 

8  Dibble  v.  Gaston,  R.  M.  Charlt.  444  ;  Brazier  u.   Chappell,  2  Brev.    107 ; 
Legro  v.  Staples,  16  Me.  252  ;  Lamkin  v.  Phillips,  9  Port.  98  ;  Hoadley  v.  Cay- 
wood,  40  Ind.  239 ;  Colt  v.  Ives,  31  Conn.  25 ;  Adams  v.  Robinson,  1  Pick.  461  • 
Davis  v.  Taylor,  4  Mart.  N.  S.  134. 

»  Sands u.Matthews,  27  Ala.  399. 
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acceptance  is  not  essential  to  enable  such  an  order  to  with- 
draw funds  from  the  reach  of  the  creditors  of  the  drawer.1 
As  a  general  rule,  it  seems  to  be  conceded  that  an  assignment 
is  operative,  even  before  notice  is  given  to  the  garnishee  ; 2 
and  that,  if  he  receives  such  notice,  even  after  the  service  of 
the  writ  upon  him,  he  not  only  may,  but  he  must,  if  he  still 
have  an  opportunity  to  do  so,  present  the  fact  of  the  assign- 
ment as  a  defense  to  the  garnishment  proceedings.3  If,  after 
notice  of  an  assignment,  the  debtor  pays  the  debt,  either  to 
the  original  creditor,  or  to  the  creditor's  creditor,  proceeding 
by  garnishment,  such  payment  constitutes  no  defense  to  a 
subsequent  action  brought  by  the  assignee.  Even  if  the 
debtor  should  plead  the  assignment  as  a  defense  to  the  gar- 
nishment, and  such  plea,  on  the  trial  thereof,  should  be 
determined  against  the  debtor,  this  determination  is  not  bind- 
ing upon  the  assignee  ;  and  the  assignee  may,  notwithstand- 
ing judgment  against  the  debtor  and  the  enforcement  thereof, 
assert  his  rights  as  assignee  in  an  action  by  him  against  the 
debtor.4  Wages  to  be  earned  in  the  future,  under  an  exist- 
ing contract,  may  be  assigned.  After  such  assignment,  they 
cannot,  when  earned,  be  reached  by  garnishment.5  In  some 
of  the  States,  a  person  claiming  to  be  an  assignee  may  be 
brought  before  the  Court  in  the  garnishment  proceedings  ; 6 

1  Nesmoth  v.  Dunn,  8  W.  &  S.  9 ;  U.  S.  v.  Vaughan,  3  Binn.  394 ;  Pellnian  u. 
Hart,  1  Penn.  St.  263. 

2  Wakefield  v.  Martin,  3  Mass.  558  ;  Smith  v.  Clark,  9  Iowa,  241  ;  Walling  v. 
Miller,  15  Gal.  38  ;  McCubbins  v.  Atchison,  12  Kans.  166  ;  Smith  v.  Sterritt,  24 
Mo.  262  ;  Smith  v.  Blatchford,  2  Ind.  184.     Early  cases  in  Connecticut  maintain 
that  an  assignment  has  no  effect  until  notice  is  given  to  the  debtor.     (Judah  r. 
Judd,  5  Day,  534  ;  Woodbridge  v.  Perkins,  3  Day,  364.) 

3  Kimbrough  v.  Davis,  34  Ala.  583  ;  Adams  v.  Filer,  7  Wis.  306  ;  Greentree  r. 
Rosenstock,  34  N.  Y.  S.  C.  505  ;  Crayton  v.  Clark,  11  Ala.  787  ;  Foster  v.  White, 
9  Port.  221 ;  Bay  v.  Baucus,  43  Barb.  310  ;  Gibson  v.  Haggarty,  15  Abb.  Pr.  406 ; 
Large  u.  Moore,  17  Iowa,  258  ;  Funkhouser  v.  How,  24  Mo.  44  ;  Leahey  u.  Dug- 
dale,  41  Mo.  517  ;  Oldham  v.  Ledbetter,  1  How.  Miss.  43  ;  Lyman  v.  Cartwright, 
?  E.  D.  Smith,  117  ;  Page  v.  Thompson,  43  N.  H.  373. 

4  McKnight  v.  Kinsely,  25  Ind.  336  ;  Gates  v.  Kerby,  13  Mo.  157  ;  Myers  v. 
Beeman,  9  Ired.  116  ;  Ormond  v.  Moye,  11  Ired.  564. 

6  Lannan  v.  Smith,  7  Gray,  150 ;  Boylen  v.  Leonard,  2  Allen,  407  ;  Darling  v. 
Andrews,  9  Allen,  106  ;  Webb  v.  Jewett,  2  Met.  608 ;  White  v.  Richardson,  12 
N.  H.  93. 

6  Cadwalader  v   Hartley,  17  Ind.  520  ;  Born  u.  Staaden,  24  HI.  320.     The  as- 
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End  the  question  whether  the  assignment  is  valid  or  fraud- 
ulent there  litigated  and  determined.1 

§  171.  Asserting  garnishment  as  a  defense. — A  gar- 
nishee  may  at  the  same  time  be  pursued  both  by  his  creditor 
and  by  his  creditor's  creditor.  This  question  then  occurs,  In 
what  manner  and  by  what  means  may  the  garnishee  prevent 
the  pursuit  by  both  parties  from  being  successful  ?  or,  in  other 
words,  How  shall  he  avoid  the  necessity  of  the  double  pay- 
ment of  a  single  debt  ?  If  a  person  is  first  garnished  by  his 
creditor's  creditor,  and  is  afterward  sued  by  the  creditor, 
there  are  a  number  of  exceedingly  respectable  authorities 
which  insist  that  the  garnishment  may  be  asserted  by  a  plea 
in  abatement  to  the  suit  brought  by  the  creditor.2  A  slight 
preponderance  of  authorities  maintains  an  adverse  rule,  and 
insists  that  a  preceding  garnishment  never  constitutes  a  suffi- 
cient cause  for  the  abatement  of  a  suit.3  In  States  whence 
these  authorities  proceed,  the  remedy  of  the  garnishee  is 
either  by  a  motion  for  the  continuance  of  the  suit  brought 
against  him  by  his  creditor,  or  by  asking  that  the  judgment 
in  such  suit  shall  be  stayed  until  he  is  released  from  liability 
arising  in  consequence  of  the  garnishment.  If  the  garnish- 
ment is  made  after,  instead  of  before,  the  commencement  of 
the  suit,  it  may  be  brought  to  the  attention  of  the  Court,  and 
a  stay  of  proceedings  obtained  until  the  release  or  settlement 
of  the  proceedings  by  garnishment.4  In  cases  where  the 

eignee's  right  cannot  be  determined,  unless  he  is  made  a  party.     (Simpson  v. 
Tippin,  5  S.  &  P.  208.) 

1  Daggett  v.  St.  L.  M.  F.  Ins.  Co.  19  Mo.  201 ;  Lee  v.  Tabor,  8  Mo.  322  ;  Keep 
u.  Sanderson,  2  Wis.  42,  and  12  Wis.  352  ;  Prentiss  v.  Danaker,  20  Wig.  311  ;  In- 
glehart  v.  Moore,  21  Tex.  501. 

2  Brook  v.  Smith,  1  Salk.  280  ;  Embree  v.   Hanna,  5  Johns.  101 ;  Brown  v. 
Somerville,  8  Md.  444 ;  Haselton  v.  Monroe,  18  N.  H.  598 ;   Phila.  Sav.  Inst.  v. 
Bmethurst,  2  Miles,  439  ;  Fitzgerald  v.  Caldwell,  1  Yeates,  274 ;  Irvine  v.  Lum- 
berman's Bank,  2  TV.  &  S.  190  ;  Cheongo  v.  Jones,  3  Wash.  359 ;  Wallace  v.  Mo- 
Connell,  13  Pet.  136  ;  Mattingly  v.  Boyd,  20  How.  U.  S.  128. 

3  Winthrop  v.  Carlton,  8  Mass.  456  ;  Carrol  v.  McDonogh,  10  Mart.  609 ;  Mor- 
Un  r.  Webb,  7  Vt.  123  ;  Spicer  v.  Spicer,  23  Vt.  678  ;  Jones  v.  Wood,  30  Vt.  2G8  ; 
Crawford  v.  Slade,  9  Ala.  887  ;  Smith  v.  Blatchford,  2  Ind.  184 ;  Hicks  v.  Glea- 
eon,  20  Vt.  139 ;  McFadden  v.  O'Donnell,  18  Cal.  160 ;  McKeon  v.  McDermott, 
2-J  Cal.  G67. 

4  Marden  v.  Wheelock,  1  Mont.  49  ;  Drew  u.  Towlo,  7  Fost.  412  ;  Wadleigh  v. 
PiLsbury,  14  N.  H.  373.     But  sec  \Valdheim  >\  Bender,  36  How.  Pr.  181. 
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debtor  has  no  other  means  of  escape  from  a  twofold  enforce- 
ment of  the  liability  against  him,  he  may  procure  an  injunc- 
tion.1 

1  Preston  v.  Harris,  24  Miss.  247. 
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FIRST — OP  REAL  ESTATE  HELD  BY  LEGAL  TITLES. 

$  172.  General  rule. 

$  173.  Naked  legal  titles. 

$  174.  Title  without  possession. 

$  175.  Possession  without  title. 

$  176.  Interests  acquired  from  the  Government. 

$  177.  Estates  at  will. 

$  178.  Estates  in  remainder  or  reversion. 

$  179.  Franchises. 

$  180.  Effect  of  sale  of  franchise. 

$  181.  Interest  of  a  vendor  before  conveyance. 

§  182.  Interest  of  defendant  in  execution  before  conveyance  and  after  sale» 

$  183.  Interest  of  heir  or  devisee  before  final  distribution. 

§  184.  Interest  of  mortgagee  before  foreclosure. 

$  185.  Interest  of  a  dowress  before  assignment. 

$  186.  Interest  of  husband  as  tenant  by  curtesy  or  by  entirety. 

SECOND — OP  EQUITABLE  TITLES  TO  REAL  ESTATE. 

$  187.  Trust  estates  at  common  law,  and  under  Statute  29  Charles  H. 

$  188.  Trust  estates  under  American  statutes. 

$  189.  Resulting  trusts. 

$  190.  Mortgagor's  equity  of  redemption. 

$  191.  Equity  of    redemption  where  execution  is  for  mortgage  debt. 

$  192.  Equity  of  redemption  under  deeds  intended  as  mortgages. 

$  193.  Interest  of  purchaser  at  execution  sale  before  conveyance. 

$  194.  Interest  of  purchaser  at  voluntary  sale  before  conveyance. 

§  172.  Generally,  all  legal  estates. — As  a  general  rule, 
all  legal  estates  in  laud  may  be  sold  under  execution  or  ex- 
tended under  an  elegit.  "  All  lauds  of  the  defendant  are  lia- 
ble to  be  extended,  whether  he  hath  an  estate  in  fee,  in  tail, 
for  life,  or  for  years  ;  but  copyhold  lauds,  or  a  lease  of  copy- 
hold lands,  are  not  extendible  on  an  elegit  as  part  of  the  realty. 
But  lands  held  in  ancient  demesne  may  be  extended  and  deliv- 
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ered  over  on  anelegit."1  A  rent  charge  maybe  taken  in 
execution  as  real  estate,2  though  a  rent  seek  cannot.3  It  is 
not  clear  whether  an  advowson  could  be  extended  under  an 
elegit  or  not.4  A  defeasible  estate  could  be  taken  in  execu- 
tion at  any  time  before  the  happening  of  the  contingency  by 
which  it  was  to  be  terminated.5  If  a  deed  be  made  convev- 

•/ 

ing  lands,  on  condition  that  the  grantee  shall  support  the 
grantor,  the  former,  after  failing  to  provide  such  support,  has 
no  estate  subject  to  execution.6  The  right  to  enter  for  condi- 
tion broken  can  be  exercised  only  by  the  grantor  and  his  heirs. 
It  cannot  be  levied  upon  and  sold.7  If  a  deed  be  made  by  a 
minor,  he  may  disaffirm  it  within  a  reasonable  time  after  at- 
taining his  majority.  His  right  to  do  so  is  a  mere  personal 
privilege,  which  cannot  be  levied  upon  by  his  creditors.8  A 
life  estate  was,  no  doubt,  subject  to  execution  at  common  law, 
and  also  under  the  statutes  of  nearly  all  of  the  United  States  ; s 
but  a  different  rule  formerly  prevailed  in  Pennsylvania.10 
Churches,  though  devoted  to  public  uses,  are  private  property, 
liable  to  be  seized  and  sold  to  pay  the  debts  of  their  owners.11 
At  common  law,  neither  a  church-yard,  nor  the  glebe  of  a 
parsonage  or  vicarage,  could  be  extended  under  an  elegit. 
They  were  regarded  as  solemnly  consecrated  to  God  and  re- 
ligion.12 A  sentiment  of  reverence  toward  the  graves  of  com- 

1  Watson  on  Sheriffs,  208. 

2  Dougall  v.   Turnbull,  10  Q.  B.   121 ;    Hurst  v.  Lithgrow,    2  Yeates,   25  ;. 
Wooton  v.  Shirt,  Cro.  Eliz.  742;  Watson  on  Sheriffs,  208;  People  v.  Haskins, 
7  Wend.  463.     But  this  case  seems  to  be  overruled  by  Payn  v.  Beal,  4  Denio,  405  * 
Huntington  v.  Forkson,  6  Hill,  149. 

8  Dougall  r.  Turnbull,  8  U.  C.  Q.  B.  622 ;  Walsal  v.  Heath,  Cro.  Eliz.  656. 
4  Robinson  v.  Tonge,  3  P.  Wins.  401 ;  Watson  on  Sheriffs,  208. 
6  Phillips  v.  Rogers,  12  Met.  405. 

6  Thomas  v.  Record,  47  Me.  500. 

7  Bangor  v.  Warren,  34  Me.  324. 

8  Kendall  ?;.  Lawrence,  22  Pick.  540. 

9  Westervelt  v.  People,  20  Wend.  416 ;  Fitzhugh  v.  Hellen,  3  H.  &  J.  206  -r 
Boyce  r    Waller,  2  B.  Mon.  91 ;    Mendenhall  v.  Randon,  3  Stew.  &  P.  251 ; 
Hitchcock  u.  Hotchkiss,  1  Conn.  470. 

10  Howell  v.  Woolfort,  2  Ball.  75  ;  Near  v.  Watts,  8  Watts,  319  ;  Snavely  v. 
Wagner,  3  Penn.  St.  275 ;  Eyrick  u.  Hetrick,  13  Penn.  St.  488 ;  Commonweal* 
u.  Allen,  30  Penn.  St.  49. 

11  Presbyterians  v.  Colt,  2  Grant's  Cases,  75 

12  Watson  on  Sheriffs,  208  ;  Arbuckle  v.  Cowtan,  3  Bos.  &P.  327. 
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pnuions  and  ancestors  would  certainly  go  far  toward  impelling 
the  Courts  in  this  country  to  hold  that  a  church-yard,  used  as 
a  cemetery,  is  not  subject  to  execution.1 

§  173.  Naked  legal  title. — While,  as  a  general  rule,  all 
legal  estates  in  land  are  subject  to  execution,  the  rule  is  not 
applied  to  the  detriment  of  persons  for  whose  benefit  the  legal 
estate  may  be  held.  It  is  only  when  the  holder  of  the  legal 
title  has  some  beneficial  interest  that  it  can  be  sold  under  exe- 
cution. If  he  is  a  mere  trustee,  or  if,  for  any  reason,  he  holds 
the  bare  legal  title  for  the  benefit  of  another,  an  execution 
and  sale  against  him  transfers  no  interest  whatever.3  But  if 
the  trustee  hold  for  the  legal  benefit  of  himself  and  others, 
he  has  a  beneficial  interest  subject  to  execution.  The  legal 
title  "  always  may  be  bound  to  the  extent  of  the  beneficial 
interest  covered  by  it.  "3  "Where  the  grantee  in  a  deed  re- 
ceives it  for  the  purpose  of  immediately  conveying  the  property 
to  another,  and  does  so  convey  it — the  two  deeds  being  really 
parts  of  one  and  the  same  transaction — he  has  never  had  any- 
thing beyond  a  mere  instantaneous  seizin,  and  his  interest, 
like  that  of  the  holder  of  the  naked  legal  title,  is  not  subject 
to  execution.4 

§  174.  Lands  in  adverse  possession. — It  was  for  some 
time  held,  in  Kentucky,  that  a  sale  under  execution,  of  lauds 
held  adversely  to  the  defendant,  was  void  ;  or,  in  other 
words,  that  an  involuntary,  like  a  voluntary,  transfer  of  real 
estate  could  not  be  made  while  the  owner  was  disseized.5 
A  different  rule  soon  afterward  obtained  in  that  State.6  So 

1  See  Brown  v.  Lutheran  Church,  23  Penn.  St.  500. 

2  Elliott  v.  Armstrong,  2  Blackf.   198  ;  Baker  v.   Copenbarger,    15  111.    103 ; 
Campfield  v.  Johnson,  1  Halst.  Ch.  245  ;  Mallory  v.  Clark,  9  Abb.  Pr.  358  ;  S. 
C.  20  How.  Pr.  418  ;  Manly  v.  Hunt,  1  Ohio,  257  ;  Hunt  v.  Townshend,  31  Md. 
336  ;  Houston  v.  Nowland,  7  Gill  &  J.  480  ;  Smith  v.  MoCann,  24  How.  U.  S. 
398  ;  Hancock  u.  Titus,  39  Miss.  224. 

8  Drysdale's  Appeal,  15  Penn.  St.  457. 

4  Chickering  u.  Lovejoy,  13  Mass.  51  ;  Haynes  v.  Jones,  5  Met.  292  ;  Webster 
v.  Campbell,  1  Allen,  313. 

6  McConnell  v.  Brown,  5  Monr.  479 ;  Shepherd  v.  Mclntyre,  4  J.  J.  Marsh.  Ill , 
Griffith  v.  Huston,  7  J.  J.  Marsh.  385. 

«  Frizzle  v.  Veach,  1  Dana,  211 ;  Blanchard  v.  Taylor,  7  B.  Monr.  649. 
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far  as  we  have  been  able  to  ascertain,  lands  may,  in  every 
part  of  the  United  States,  be  taken  in  execution,  notwithstand- 
ing a  holding  thereof  adversely  to  the  defendant,  if  he  still 
retains  a  right  of  entry.1  This  seems  to  be  contrary  to  the 
rule  established  under  the  English  statutes  in  regard  to  ex- 
tending lauds  under  an  elegit.2  A  claim  of  title  without 
merit  and  without  possession  is  not  subject  to  execution.  A 
sale  against  such  claimant  transfers  no  interest  and  creates  no 
estoppel.  If  he  should  chance  afterward  to  take  possession, 
he  cannot  be  ejected  under  the  sheriff's  deed.3 

§  175.  Possession  without  title. — The  mere  possession, 
without  title,  is,  no  doubt,  one  of  the  least  valuable  interests 
or  estates  which  can  be  held  in  lands.  It  is,  nevertheless, 
a  legal  estate,  recognized  and  protected  at  law  as  against  all 
persons  save  the  true  owner  of  the  right  to  possession.  It  is 
prima  facie  evidence  of  title.  It  is  subject  to  execution  ;  and 
its  sale,  under  process  against  the  possessor,  gives  the  pur- 
chaser all  the  rights  accruing  from  the  possession  of  the  de- 
fendant,4 together  with  the  right  to  enter  and  enjoy  the  pos- 
session to  the  same  extent  as  it  could  have  been  lawfully  en- 
joyed by  the  defendant  in  execution,  if  no  sale  had  been 
made.5  From  this  proposition  there  is  some  dissent.  Thus, 
in  Tennessee,  a  mere  right  of  occupancy  is  not  subject  to  ex- 
ecution.6 So,  in  Alabama,  Missouri,  and  Tennessee,  an  occu- 
pant of  public  lands  has  no  interest  which  can  be  sold  under 

1  Jarett  v.  Tomtinson,  3  W.  &  S.   114 ;    Woodman  v.  Bodfish,  25    Me.  317 ; 
Jackson  v.  Varick,  7  Cow.  238 ;  Kelly  v.  Morgan,  3  Yerg.  441. 

2  Watson  on  Sheriffs,  208. 

8  Hagaman  v.  Jackson,  1  Wend.  502. 

4  The  purchaser  at  execution  sale  may  take  the  same  benefit  from  the  Statute 
of  Limitations  that  the  defendant  in  execution  could  have  taken.  (Scheetz  v. 
Fitzwater,  5  Penn.  St.  126  ;  Overfield  v.  Christie,  7  Serg.  &  R.  173.) 

6  Emerson  v.  Sansome,  41  Cal.  552  ;  Thomas  v.  Bowman,  29  111.  426 ;  S.  C. 
30  111.  84  ;  Murray  v.  Emmons,  19  N.  H.  483  ;  Kellogg  v.  Kellogg,  6  Barb.  116  ; 
Jackson  v.  Town,  4  Cow.  599 ;  Talbot  v.  Chamberlin,  3  Pai.  219 ;  Jackson  v, 
Parker,  9  Cow.  73 ;  Dickinson  u.  Smith,  25  Barb.  102  ;  Gray  v.  Tappan,  Wright, 
117  ;  Miner  v.  Wallace,  10  Ohio,  403  ;  Turney  u.  Saunders,  4  Scam.  527  ;  French 
v.  Carr,  2  Gilm.  664 ;  Scott  v.  Douglass,  7  Ohio,  228  ;  Dean  v.  Pyncheon.  3 
Chand.  9  ;  Bunker  v.  Band,  19  Wis.  253  ;  Swift  u.  Agnes,  33  Wis.  228. 

6  Dougherty  v.  Marcuse,  3  Head,  323;  Crutsinger  v.  Catron,  10  Humph.  24 
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execution.1  The  majority  of  the  decisions  in  regard  to  occu- 
pants of  public  lands  is  the  other  way.  Mere  possessory  in- 
terests on  public  lands  may,  in  most  of  the  States,  be  sold 
under  execution,  except  where  their  sale  would  interfere  with 
the  laws  of  the  United  States  in  regard  to  the  disposal  of 
those  lands.  Hence,  the  owner  of  a  mining  claim,  on  public 
lands  in  California,  has  an  interest  liable  to  sale  under  a  writ 
against  him.2  "While  mere  possession,  without  title,  is  gen- 
erally subject  to  execution,  it  must  be  remembered  that  pos- 
session may  be  held  by  virtue  of  some  title  which  is  not  sub- 
ject to  execution.  In  such  case,  the  exemption  of  the  title 
usually  carries  with  it  the  exemption  of  the  possession. 

§  176.  Interests  in  Government  lands. — We  have  said, 
in  the  preceding  section,  that  a  possessory  interest  in  public 
lands  is  generally  subject  to  execution  sale,  unless  such  sale 
would  interfere  with  the  laws  for  the  disposal  of  such  lands. 
If  the  possessor  has  acquired  a  right  of  pre-emption,  the  policy 
of  these  laws  will  not  permit  of  its  transfer  by  sale  under  exe- 
cution.3 Where  lands  have  been  purchased  of  the  United 
States,  and  payment  therefor  made,  it  is  well  settled  that  the 
purchaser  acquires  thereby  an  inchoate  legal  title.  The 
patent,  when  issued,  takes  effect,  by  relation,  as  of  the  day 
when  the  payment  was  made.  The  interest  of  the  purchaser 
may  be  levied  upon  and  sold  before  the  patent  issues.4  The 

1  Ehea  v.  Hughes,  1  Ala.  219  ;  Hatfield  v.  Wallace,  7  Mo.  112 ;  Brown  v.  Mas- 
eey,  3  Humph.  470.    But,  in  Alabama,  possession  is,  prima  facie,  subject  to  execu- 
tion.    (McCasklev.  Amarine,  12  Ala.  17.) 

2  McKeon  v.  Bisbee,  9  Cal.  137  ;  State  v.  Moore,  12  Cal.  56  ;  Hughes  v.  Dev- 
lin, 23  Cal.  501. 

3  Bray  r.  Ragsdale,    53  Mo.  170 ;  Moore  v.   Besse,   43    Cal.  511.     Lester  v. 
White,  44  111.  461,  appears  to  intimate  a  contrary  opinion,  and  refers  to  Turney 
v.  Saunders,  4  Scam.  527,  and  French  v.  Carr,  2  Gilm.  6G4.    These  last  two  cases, 
however,  affirm  no  more  than  that  the  interest  and  improvements  of  an  occupant 
on  public  lands  are  subject  to  execution,  provided  that  title  derived  from  the  Gov- 
ernment is  not  affected. 

4  Carroll  v.  Safford,  3  How.  U.  S.  441 ;  Levi  v.  Thompson,  4  How.  U.  S.  17 ; 
Goodlet  v.  Smithson,  5  Port.  245  ;  Land  v.  Hopkins,  7  Ala.  115  ;  Levi  r.  Thomp- 
son, Morris,  235  ;  Cavender  v.  Smith,  5  Iowa,  157  ;  Jackson  v.  Spink,  59  111.  404  : 
Thomas  v.  Marshall,  Hardin,  19 ;   Martin  u.  Nash,  31  Miss.  324 ;  Hamblen  v. 
Hamblen,  33  Miss.  453  ;  Lindsey  v.  Henderson,  27  Miss.  502  ;   Jackson  v.  Wil- 
liams. 10  Ohio,  G9  ;  Helily  i .  Hall,  5  Humph.  581 ;  Lee  v.  Crossna,  6  Humph. 
281. 
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same  is  true  of  the  interest  of  the  owner  of  a  Spanish  grant, 
after  its  presentation  to  the  commissioners.  The  patent,  when 
issued,  relates  back  to  the  presentation  of  the  petition  for 
confirmation.1  But  in  Georgia,  a  grant  from  the  State,  which 
did  not  become  perfect  until  certain  fees  were  paid,  was  held 
not  to  be  subject  to  execution  ; 2  a  like  decision  was  made  in 
Indiana,  in  reference  to  school-lands  purchased  from  the  State, 
and  which  the  State  had  agreed  to  convey  on  payment  of  the 
residue  of  the  purchase-price.3 

§  177.  Copyhold  estates,4  and  all  other  tenancies  at 
-will  or  by  sufferance,  are  not  subject  to  execution.5  The 
reason  of  this  rule  is  apparent.  An  occupant  by  the  permis- 
sion and  at  the  will  of  the  owner  has  no  estate  which  he  can 
transfer  by  a  voluntary  conveyance,  and  no  possession  which 
can  be  regarded  as  independent  of,  or  adverse  to,  that  of  the 
owner.  Hence,  he  has  no  interest  in  the  title,  nor  in  the  pos- 
session, susceptible  of  transfer  by  execution. 

§  178.  Remainders  and  reversions. — A  vested  remainder 
is  clearly  and  indisputably  subject  to  execution  at  law  against 
the  remainder-man.6  The  same  is  true  of  an  interest  in  re- 
version after  an  estate  for  life  or  for  years.7  A  reversioner  or 
remainder-man,  though  not  entitled  to  the  present  possession 
of  the  lands,  is  nevertheless  regarded  as  the  owner  of  an  estate 
in  possession.  The  possession  of  the  tenant  entitled  to  present 
possession  is  regarded  as  the  possession  of  the  reversioner  or 
remainder-man.  Hence,  an  estate  in  remainder  or  reversion 

1  Landes  v.  Perkins,  12  Mo.  254 ;  Landes  v.  Brant,  10  How.  U.  S.  348. 

2  Garlick  w.  Robinson,  12  Geo.  340. 

3  Ibid. 

*  Watson  on  Sheriffs,  208. 

6  Wildy  v.  Bonney,  26  Miss.  35  ;  Waggoner  t;.  Speck,  3  Ohio,  292  ;  Colvin  u. 
Baker,  2  Barb.  206  ;  Bigelow  v.  Finch,  11  Barb.  498  ;  S.  C.  17  Id.  394. 

6  "Wiley  v.  Bridgman,  1  Head,  68  ;  Humphreys  v.  Humphreys,  1  Yeates,  427  ; 
Harrison  v.  Maxwell,  2  N.  &  McC.  347  ;  Doe  v.  Hazen,  3  All.  87  ;  Lockwood  v. 
Nye,  2  Swan,  515 ;  Atkins  v.  Beans,  14  Mass.  404 ;  Den  v.  Hillman,  2  Halst.  180 ; 
Williams  v.  Avery,  14  Mass.  20  ;  Kelly  v.  Morgan,  3  Yerg.  347  ;  Brown  v.  Gale, 
5  N.  H.  416. 

7  Morrell  v.  Roberts,  11  Ired.  424  ;  Penniman  v.  Hollis,  13  Mass.  429  ;  Burton 
».  Smith,  13  Pet.  464  ;  Watson  on  Sheriffs,  208 ;  Bishop  of  Bristol's  Case,  2 
Leon.  113. 


§  179       REAL  PROPERTY  SUBJECT  TO  EXECUTION.        270 

may  be  transferred  by  voluntary  conveyance,  or  by  extent 
under  elegit,  or  by  sale  under  execution.  Contingent  remain- 
ders, mere  possibilities,  and  unascertained  estates  are  probably 
exceptions  to  the  general  rule.1  But,  in  ISTew  York,  it  seems 
to  be  now  settled  that  contingent  future  interests  are  subject 
to  execution.2 

§  179.  Franchises. — A  "  franchise,  being  an  incorporeal 
hereditament,  cannot,  upon  the  settled  principles  of  the  com- 
mon law,  be  seized  under  a  fieri  facias. "  3  Thus,  where  a 
turnpike  was  levied  upon  and  sold,  the  Court,  in  determining 
that  the  levy  ought  to  be  set  aside,  said  :  "  It  has  been  de- 
cided that  every  kind  of  interest  in  land,  legal  or  equitable, 
is  subject  to  execution  in  this  State.  But  it  does  not  appear 
that  the  turnpike  company  had  any  estate  of  any  kind  in  the 
land  over  which  the  road  runs.  They  were  permitted  to 
enter  upon  the  land,  and  make  a  road  under  certain  regula- 
tions, and  when  the  road  was  finished  and  approved  bjr  the- 
governor,  to  take  certain  tolls.  But  there  is  nothing  in  the 
incorporating  act  which  authorizes  the  company  to  transfer 
their  right  to  other  persons  ;  and  such  transfer  would  certainly 
be  inconsistent  with  the  whole  design  and  object  of  the  law. 
The  defendants  had  no  tangible  interest — nothing  which 
could  be  delivered  by  the  sheriff  to  a  purchaser  under  the- 
execution.  There  was  no  rent,  or  profit  of  any  kind,  issuing 
out  of  laud — nothing  but  a  right  to  receive  toll  for  horses, 
carnages,  etc.,  passing  over  the  land."4  While  franchises 

1  "Watson  v.  Dodd,  68  N.  C.  530 ;  Penn  u.  Spencer,  17  Gratt.  85  ;  Payn  u.  Beal, 
4  Denio,  405 ;  Jackson  v.  Middleton,  52  Barb.  9. 

2  Sheridan  v.  House,  4  Keyes,  569 ;   Moore  v.  Littel,  41  N.  Y.  66 ;  S.  C.  40 
Barb.  488  ;  Woodgate  v.  Fleet,  44  N.  Y.  1.     Those  who  may  chance  to  compare 
the  above  section  with  Section  354  of  the  first  edition  of  my  work  on  Judgments 
will  see  that  I  have  abandoned  the  views  there  expressed. 

8  Gue  v.  Tide  Water  Canal  Co.  24  How.  U.  S.  263 ;  Stewart  u.  Jones,  40  T.fo. 
140  ;  Munroe  u.  Thomas,  5  Cal.  470;  Winchester  &  Lexington  Turnpike  Co.  r. 
Vimont,  5  B.  Monr.  1 ;  Arthur  v.  C.  &  R.  Bank,  9  Smedes  &  M.  431  ;  Thomas 
v.  Armstrong,  7  Cal.  286 ;  Ludlow  v.  Hurd,  6  Am.  Law.  Reg.  493 ;  Hatcher  u. 
T.  W.  &  W.  R.  R.  Co.  62  111.  477  ;  Ammant  v.  The  President,  Etc.  13  S.&  R. 
210  ;  Seymour  y.  Mil.  &  Chil.  Turnpike  Co.  10  Ohio,  476. 

4  Ammant  v.  The  President,  Etc.  13  Serg.  &.  R.  212 ;  Leedom  v.  Plymouth 
U.  W.  Co.  5  Watts  &  S.  265  ;  Wood  v.  Truckee  Turnpike  Co.  24  Cal.  474;  Ludlow 
v.  Hurd,  6  Am.  L.  Reg.  493. 
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have  been  held  not  to  be  subject  to  execution,  for  the  avowed 
reason  that  they  are  intangible,  and  cannot  be  delivered  by 
the  sheriff  to  the  purchaser,  it  seems  to  be  doubtful  whether 
this  is  the  true — or,  at  all  events,  whether  it  is  the  only — 
ground  upon  which  such  exemption  rests.  If  this  were  the 
only  ground,  the  franchise  could  not  operate  for  the  protection 
of  tangible  property  capable  of  delivery  by  the  officer.  But 
it  is  contended  that  the  exemption  of  a  franchise  extends  to 
all  property  essentially  necessary  to  its  enjoyment,  whether 
tangible  or  intangible.1  This  position  is  sustainable  only 
upon  the  theory  that  the  franchise  is  granted  for  the  further- 
ance of  certain  objects  which  the  granting  power  considers 
so  important  that  it  will  neither  tolerate  private  interference 
with  the  franchise,  nor  with  other  property,  without  which 
the  objects  sought  could  not  be  accomplished.  In  North 
Carolina,  the  property  of  a  corporation  may  be  seized  and 
sold  under  execution,  though,  by  such  sale,  the  corporation 
will  be  deprived  of  the  means  of  enjoying  its  franchise  ; 3 
and  the  decisions  in  Mississippi  and  Missouri  tend  strongly  to- 
ward the  same  conclusion.3  But,  conceding  that  the  property 
of  a  corporation,  necessary  to  the  exercise  of  its  franchise,  is 
exempt  from  execution,  this  exemption  cannot  continue  after 
the  exercise  of  the  franchise  has  been  abandoned.  Hence, 
if  a  railroad  company  has  ceased  to  use  a  portion  of  its  road 
for  public  purposes,  and  is  proceeding  to  take  up  and  carry 
away  the  rails,  the  portion  so  abandoned  is  subject  to  levy 
under  execution.4  In  most  of  the  States,  statutes  have  been 
enacted,  under  which  franchises,  and  all  property  connected 

1  The  Susquehanna  Canal  Company  v.  Bonham,  9  "Watts  &  S.  28,  in  which 
case  the  house  occupied  by  the  collector  of  tolls  on  a  canal  was  held  to  bo  not 
subject  to  sale  under  fieri  facias.     Gue  u.  Tide  Water  Canal  Co.  24  How.  U.  S. 
263,  in  which  the  sale  of  a  house  and  lot,  a  wharf,  and  sundry  canal  locks,  was 
enjoined  (Plymouth  R.  R.  Co.  u.  Colwell,  39  Penn.  St.  337 ;  Youngman  v.  R. 
R.  Co.  G5  Penn.  St.  278)  ;    but  by  Act  of  April  7th,  1870,  the  franchises  and 
property  of  corporations  may  be  sold  on  execution  (Philadelphia  &  B.  C.  R.. 
E.  Co.'s  Appeal,  70  Penn.  355). 

2  State  v.  Rives,  5  Ired.  306 

8  Arthur  u.  C.  &  M.  Bank,  9  S.  &.  M.  431 ;  Stewart  v.  Jones,  40  Mo.  140.  See 
Rail  Road  Co.  v.  James,  6  Wall.  750  ;  Coo  v.  C.  P.  &  I.  R.  R.  Co.  10  Ohio  St, 
372 ;  Covington  Co.  v.  Shepard,  21  How.  U.  S.  112. 

4  Benedict  v.  Heineberg,  43  Vt.  231. 
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therewith,  may  be  made  available  in  satisfaction  of  judgments 
recovered  against  their  owners.  "We  shall  make  no  attempt 
here  toward  compiling  these  statutes,  nor  presenting  the  de- 
cisions which  have  been  made  thereunder  ;  but  shall  turn  the 
reader,  for  further  information,  to  the  statutory  compilations 
of  his  own  particular  State.  Before  doing  so,  however,  we  stop 
to  remark  that  the  general  principle  seems  to  prevail,  that  as 
these  statutes  are  in  derogation  of  the  common  law,  their 
provisions  must  be  strictly  followed,  in  order  to  impart  valid- 
ity to  any  attempted  sale  or  sequestration.1 

§  180.  The  effect  of  the  sale  of  franchise  and  property 
of  a  corporation. — As  the  power  to  transfer  a  franchise  under 
execution  depends  upon  statutory  provisions  enacted  in  the 
State  wherein  the  transfer  is  made,  so  the  effect  of  the  trans- 
fer is  necessarily  dependent  upon  the  same  provisions.  In  this 
country,  franchises  of  any  considerable  importance  are  usually 
exercised  by  corporations.  In  many  cases,  it  seems  difficult 
to  separate  the  franchise  from  the  corporate  powers  and  priv- 
ileges in  connection  with  which  it  has  been  enjoyed.  And 
yet  it  seems  to  be  settled  that  the  sale  of  the  franchise  and 
property  of  a  corporation  has  no  operation  to  destroy  the  cor- 
porate existence,  nor  to  transfer  the  general  powers  nor  obli- 
gations of  the  corporation.  The  few  decisions  which  have 
been  made  in  regard  to  the  effect  of  the  compulsory  sale  of 
franchises,  so  far  as  we  are  aware,  have  arisen  out  of  sales 
made  under  mortgages  given  by  railroad  corporations.  In 
Eldridge  v.  Smith,2  Chief  Justice  Poland,  determining  the 
effect  of  such  a  sale,  said  :  "  When  a  railroad  company  mort- 
gages its  road  and  appurtenances  as  a  security  for  debt,  and 
also  its  franchise,  it  is  not  to  be  understood  as  conveying  its 
corporate  existence,  or  its  general  corporate  powers,  but  only 
the  franchise  necessary  to  make  the  conveyance  productive 
and  beneficial  to  the  grantees,  to  maintain  and  support,  man- 
age and  operate  the  railroad,  and  receive  the  tolls  and  profits 
thereof  for  their  own  benefit."  In  the  case  of  Atkinson  v. 

1  James  v.  Plank  Road  Co.  8  Mich.  91 ;  Ammant  v.  The  President,  Etc.  13  S.  & 
R.  210. 

2  34  Vt.  490. 
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The  Marietta  &  Cincinnati  Railroad  Company,  as  reorganized,1 
the  company  sought  to  appropriate  certain  lands  to  its  use  for 
a  railroad  tract.  It  was  resisted,  on  the  ground,  amonsr  others, 

^j  ^? 

that  it  had  no  such  corporate  existence,  under  the  laws  of  the 
State,  as  authorized  it  to  exercise  the  right  of  eminent  do- 
main.    The  company  showed  that  the  railroad  corporation,  as 
originally  organized,  had  mortgaged  its  property  and  fran- 
chises ;  that  a  sale  had  been  made  under  such  mortgage,  and 
also  under  the  provisions  of  a  special  act  of  the  legislature  ; 
that  this  act  undertook  to  confer  on  the  purchasers  all  the 
rights  and  powers  embraced  in  the  charter  of  the  original 
corporation  ;  and  that  the  present  company  had  reorganized 
under  the  provisions  of  this  special  act.     On  the  other  side,  it 
was  insisted  that  this  act  was  repugnant  to  the  constitution  of 
the  State,  which  prohibited  the  passage  of  "special  acts  con- 
ferring corporate  powers."     The  counsel  for  the  company,  to 
avoid  the  force  of  this  objection,  contended  that  the  act,  in- 
stead of  conferring  corporate  powers,  simply  declared  "  the 
effect  of  a  sale  of  the  road  and  franchises  under  the  decree." 
In  discussing  this  point,  the  Court  said  :   "  To  enable  us  to 
see  clearly  what  the  act  has  attempted  to  accomplish,  and 
what  it  must  have  effectually  accomplished,  to  invest  the  de- 
fendant with  the  capacities  and  powers  of  the  old  charter,  it 
may  be  well  to  consider  what  would  have  been  their  position 
if  this  act  had  not  been  passed.     They  were  mortgage-cred- 
itors of  the  old  company,  having  a  decree  for  the  sale  of  its 
road.     If,  without  this  act,  they  had  become  the  purchasers 
of  the  property,  they  would  also  have  been  invested  with  the 
franchise  of  maintaining,  operating,  and  making  profit  from 
the  use  of  the  road,  according  to  the  grant  made  to  that  com- 
pany.    But  neither  their  mortgage  nor  decree  gave  them  any 
right  to,  or  lieu  upon,  the  corporate  existence  of  the  Marietta 
and  Cincinnati  Company  ;  nor  could  any  sale  under  the  decree 
have  divested  the  stockholders  of  that  company  of  this  fran- 
chise, or  have  invested  the  purchasers  with  a  corporate  exist- 
ence.    The  capacity  to  have  perpetual  succession  under  a 
special  name,  and  in  an  artificial  form  ;   to  take  and  grant 

1  15  Ohio  St.  21. 

F.  Ex.— 18. 
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property,  contract  obligations,  and  sue  and  be  sued  by  its 
corporate  name  as  an  individual,  were  franchises  belonging  to- 
the  individual  stockholders  of  that  company,  inalienable  in  the 
hands  of  the  artificial  being  thus  created,  and  without  any 
power  '  to  transfer  its  own  existence  into  another  body  ;  nor 
could  it  enable  natural  persons  to  act  in  its  name,  save  as  its 
agents,  or  as  members  of  the  corporation,  acting  in  conformity 
to  the  modes  required  or  allowed  by  its  charter.'  Although 
it  may  be  divested  of  its  property,  together  with  the  franchise 
of  operating  and  making  profit  from  the  use  of  the  road,  its 
corporate  existence  survives  the  wreck,  and  endures  until  the 
State  sees  fit  to  terminate  it  by  a  proper  proceeding.  It  is 
hardly  necessary  to  add  that  a  delegation  of  the  power  of 
eminent  domain  to  a  corporation,  as  a  means  to  carry  into 
effect  the  grant  of  its  franchises,  cannot  be  made  the  subject 
of  either  grant  or  sale."1  Where  the  purchasers,  under  a 
mortgage  sale,  of  the  property  and  franchises  of  a  railroad 
corporation,  are  authorized,  by  statute,  "to  organize  anew, 
and  be  invested  with  all  the  rights  and  powers  of  the  old  com- 
pany in  the  management  of  the  road  and  business,"  and  they 
do  so  organize,  the  reorganized  corporation  is  not  liable  for 
any  of  the  debts  of  the  old  corporation.2 

§  181.  The  interest  of  a  vendor,  who  has  not  yet  con- 
veyed the  title  to  his  vendee,  may  be  sought  to  be  made- 
available  under  a  writ  against  him.  If  he  has  received  full 

o 

payment,  and  has  no  beneficial  interest  in  the  legal  estate,  he 
has  nothing  which  can  be  transferred  by  an  execution.3  If, 
however,  he  has  received  partial  payment,  and  retains  the- 
title  as  security  for  the  balance,  the  case  seems,  on  principle, 
to  be  essentially  different.  For,  in  that  event,  he  has  both 
the  legal  title  and  a  beneficial  interest  therein.  According 
to  the  better  opinion,  his  interest  may  be  taken  in  execution, 
subject  to  the  rights  of  the  vendee,  under  the  contract  of  sale.4 

1  Atkinson  v.  M.  &  C.  R.  R.  Co.  15  Ohio  St.  35. 

2  Vilas  v.  M.  &  P.  R.  W.  Co.  17  Wis.  497 ;  Smith  v.  C.  &  N.  W.  R.  R.  Co.  18. 
(Vis.  17  ;  Stewart's  Appeal,  72  Penn.  St.  291. 

8  Cutting  v.  Pike,  21  N.  H.  347. 

*  Riley  v.  Million,  4  J.  J.  Marsh.  395 ;  Patterson's  Estate,  25  Penn.  St.  71- 
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The  rule  in  Mississippi  is  otherwise.1  A  contract  for  the  sale 
of  r^l  estate,  followed  by  a  partial  payment,  has,  in  that 
State,  the  effect  of  entirely  withdrawing  the  property  from 
the  reash  of  an  execution  at  law,  whether  against  the  vendee 
or  against  the  vendor. 

§  182.  The  interest  of  defendant  after  a  sale  under  ex- 
ecution. --/The  owner  of  real  estate,  which  has  been  sold  or 
extended  under  execution,  has,  in  many  of  the  United  States, 
the  riffht  to  redeem  the  same  from  such  sale,  within  the  time 

O  * 

and  upon  tiie  terms  prescribed  by  statute.  Whether  this 
statutory  rig  ht  to  redeem  is  an  interest  liable  to  be  taken  in 
execution  is  not  fully  settled.  The  decisions  on  the  subject 
are  infrequent  and  contradictory,  the  liability  being  affirmed2 
on  the  one  side  and  denied3  on  the  other.  The  defendant  in 
execution,  after  the  sale  of  his  real  estate,  continues  to  be  the 
owner  of  the  legal  title  to  the  property  until  the  time  for  re- 
demption expires.  As  his  title  is  both  legal  and  beneficial, 
we  know  of  no  reason  why  it  should  not  be  treated  as  assets 
liable  to  execution.  In  England,  when  an  extent  has  been 
perfected  under  an  elegit,  the  defendant  retains  no  interest 
which  can  be  extended  under  a  subsequent  elegit.4  If  lauds 
be  sold  for  a  sum  not  sufficient  to  satisfy  the  judgment,  and 
are  thereafter  redeemed  by  the  defendant,  they  maybe  resold 
to  pay  the  balance  due  on  the  same  judgment.5 

§  183.  Heirs  and  devisees. — Upon  the  death  of  a  person 
seized  of  lands,  his  estate  passes,  by  operation  of  law,  to  his 
heirs  or  devisees.  It  is  true  that  such  estate  is  liable  to  ad- 
ministration, and  may  be  made  answerable  for  the  debts  of 
the  deceased,  if  his  personal  property  should  prove  inadequate 
to  their  satisfaction.  The  title,  however,  passes  to  the  heirs 
or  devisees,  subject  to  a  lieu  in  favor  of  the  creditors.  Each 
of  the  heirs  has,  therefore,  a  legal  estate,  subject  to  be  alieu- 

1  Money  v.  Dorsey,  7  S.  &  M.  15.     The  same  rule  prevails  in  North  Carolina. 
;Tally  v.  Reid,  72  N.  C.  336  ;  Folger  v.  Bowles,  Id.  303.) 

2  Russell  v.  Fabyan,  34  N.  H.  218. 

8  Merry  v.  Bostwick,  13  111.  398 ;  Watson  v.  Reissig,  24  HI.  281. 
4  Carter  v.  Hughes,  27  L.  J.  Exch.  225  ;  S.  C.  2  H.  &.  N.  714. 
&  Wood  v.  Colvin,  5  Hill,  228 ;  Titus  v.  Lewis,  3  Barb.  70. 
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ated  or  devised  by  him  ;  and  also  subject  to  execution  against 
him,  as  other  beneficial  legal  estates  are.  The  purchaser, 
whether  at  a  voluntary  or  a  compulsory  sale,  acquires  the  estate 
of  the  heir,  subject  to  the  rights  of  the  creditors.1  In  Georgia, 
it  has  been  held  that  when  the  heirs  are  entitled  to  several 
parcels  of  land,  a  specific  parcel  cannot,  before  partition,  bo 
sold  on  execution  against  a  single  heir.  The  reason  urged  in 
support  of  this  decision  is,  that  such  a  sale  is  an  attempt  to  in- 
terfere with  the  right  of  the  other  heirs  to  partition.2  The 
interest  of  the  beneficiary,  under  an  executory  devise,  is  sub- 
ject to  execution.3  But  when,  by  the  provisions  of  a  will,  the 
executors  are  to  sell  the  lauds  and  divide  the  proceeds  in  the 
manner  therein  designated,  the  beneficiaries  have  no  interest 
subject  to  execution.4 

§  184.  The  interest  of  a  mortgagee  is  a  legal  interest. 
He  is  invested  with  the  full  legal  title.  But  this  title  is 
vested  in  him  only  for  security,  and  can  be  of  no  advantage, 
except  when  held  by  the  owner  of  the  mortgage  debt.  It 
would  be  useless  to  permit  the  sale  of  the  mortgagee's  legal 
title  under  execution,  if  he  were  still  to  remain  the  holder  of 
the  indebtedness.  The  indebtedness,  being  a  mere  chose  in 
action,  was  not  subject  to  execution.  Hence,  at  common  law, 
the  interest  of  the  mortgagee,  both  in  regard  to  the  indebted- 
ness and  to  the  real  estate,  was  not  subject  to  execution.  "  Un- 
til foreclosure,  or  at  least  until  possession  taken,  the  mortgage 
remains  in  the  light  of  a  chose  in  action.  It  is  but  an  inci- 
dent attached  to  the  debt  ;  it  cannot  and  ought  not  to  be  de- 
tached from  its  principal.  The  mortgage  interest,  as  distinct 
from  the  debt,  is  not  a  fit  subject  of  assignment.  It  has  no 
determinate  value.  There  is  no  way  to  render  a  mortgage 

1  Proctor  v.  Newhall,  17  Mass.  81 ;  Douglass  v.  Massie,  16  Ohio,  271 ;  Block  v. 
Steel,  1  Bailey,  307  ;  Vansyckle  v.  Richardson,  13  HI.  171 ;  Dearmond  v.  Court- 
ney, 12  La.  An.  251  ;  Noble  v.  Ventes,  3  Hob.  La.  153  ;  Mayo  v.  Stroud,  12  Rob. 
La.  105. 

2  Clarke  v.  Harkcr,  48  Greo.  596.     See  Freeman  on  Cotenancy  and   Partition, 
Sees.  199  to  208  ;   also  Sec.  216.    Butler  v.  Royes,  12  Am.  R.  218  ;  25  Mich.  53. 

8  Humphreys  v.  Humphreys,  1  Yeates,  427  ;  De  Haas  v.  Binm,  2  Penn.  St. 
335. 
4  Hess  v.  Shorb,  7  Penn.  St.  231 ;   Baker  v.  Copenbarger,  15  111.  103. 
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vendible  but  by  allowing  the  debt  to  go  with  it  ;  and  this 
would  be  repugnant  to  all  rule,  for  it  is  well  understood  that 
a  chose  in  action  is  not  the  subject  of  sale  on  execution. 
"When  the  mortgagee  has  taken  possession  of  the  laud,  the 
rents  and  profits  may,  perhaps,  then  become  the  subject  of 
computation  and  sale.  Until  then,  the  attempt  would  be 
useless."  l  The  mortgagee's  interest  cannot  be  sold  under  an 
execution  against  him  and  the  mortgagor,  jointly,  any  more 
than  it  can  under  a  writ  against  him  alone.2 

§  185.  A  dowress  did  not,  at  common  law,  have  any 
estate  in  the  lauds  until  assignment  of  her  dower  was  made.3 
Previous  to  her  assignment,  her  interest  is  a  mere  chose  in 
action — nothing  but  a  right,  by  appropriate  proceedings,  to 
compel  the  assignment  to  be  made.  "Wherever  the  interest 
of  the  clowress  remains  subject  to  common-law  rules,  and  free 
from  statutory  innovations,  it  is  clear,  upon  principle,  that  it 
cannot  be  levied  upon  under  execution.4  A  different  rule 
prevails  in  Georgia  and  Pennsylvania,  whenever  the  dowress, 
though  no  assignment  be  made,  is  in  possession  of  the  lands 
of  her  deceased  husband.5  In  some  of  the  States,  a  widow 
has,  upon  the  death  of  her  husband,  a  different  interest  from 
that  held  by  a  dowress  at  common  law — an  interest  giving 
her  a  right  of  possession,  and  making  her  substantially  a 
tenant  in  common  with  the  children,  or  other  heirs  of  the 
deceased.6  In  such  States,  we  should  think  that,  upon 

1  Jackson  v.  Willard,  4  Johns.  43  ;  Brown  u.  Bates,  55  Me.  520  ;  Trapnall  r. 
State  Bank,  18  Ark.  53  ;  Rickert  v.  Maderia,  1  Rawle,  329;  Coombs  v.  Warren, 
34  Me.  89 ;  Randall  v.  Farnham,  36  Me.  86 ;  State  v.  Lawson,  1  Eng.  269  ;  Hurit- 
ington  v.  Smith,  4  Conn.  235  ;  Cooper  v.  Martin,  1  Dana,  23 ;  Portland  Bank  r. 
Hall,  13  Mass.  207  ;  Blanchard  v.  Colburn,  16  Mass.  345 ;  Eaton  v.  Whiting,  3 
Pick.  484  ;  Smith  v.  People's  Bank,  24  Me.  185. 

2  Buck  v.  Sanders,  1  Dana,  188. 

8  Freeman  on  Cotenancy  and  Partition,  Sees.  108,  121. 

4  Pennington  r.  Yell,  6  Eng.  212  ;  Newman  v.  Willetts,  48  111.  534 ;  Blain  v. 
Harrison,  11  111.  384 ;  Hoots  v.  Graham,  23  111.  81 ;  Nason  u.  Allen,  5  Greenl. 
479  ;  Gooch  v.  Atkins,  14  Mass.  378 ;  Waller  v.  Hardens,  29  Mo.  25 ;  Torry  v. 
Minor,  1  S.  &  M.  Ch.489;  Tompkins  v.  Fonda,  4  Pai.  448  ;  Ritchie  v.  Putnam, 
13  Wend.  524  ;  Graham  v.  Moore,  5  Harring.  318. 

6  Pitts  v.  Hendrix,  6  Geo.  452  ;  Thomas  v.  Simpson,  3  Penn.  St.  60. 

6  Stedman  v.  Fortune,  5  Conn.  462  ;  Stokes  v.  McAllister,  2  Mo.  163;  C.  &  A. 
Turnpike  v.  Jarrett,  4  Ind.  215  ;  Wooster  v.  Iron  Co.  38  Conn.  256  ;  Crocker  u. 
Fox.  1  Root,  323. 
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principle,  her  interest  would  be  subject  to  execution,  unless 
exempted  by  statute. 

§  186.  Husband's  interest  in  wife's  lands,  and  in  ten- 
ancies by  entireties. — At  common  law,  the  husband  was,  by 
virtue  of  the  marital  relation,  seized  of  a  freehold  estate  in 
all  the  real  property  of  his  wife,  whether  her  title  existed  at 
the  date  of  the  marriage,  or  accrued  afterward.  The  hus- 
band's estate,  created  by  virtue  of  the  marriage  alone,  con- 
tinued only  during  the  joint  lives  of  the  husband  and  wife  ; 
but  by  the  birth  of  living  issue  of  the  marriage,  the  husband 
became  tenant  by  curtesy,  and  entitled  to  an  estate  for  his 
life,  though  his  wife  should  die  before  him.  The  life  estate 
of  which  the  husband  was  seized,  whether  by  virtue  of  the 
marriage,  or  as  tenant  by  curtesy,  was  his  property  as  ab- 
solutely as  though  it  had  been  conveyed  to  him  prior  to  the 
marriage.  It  was  not  the  property  of  the  wife,  for  by  virtue 
of  the  marriage  in  the  one  case,  and  the  birth  of  living  issue 
in  the  other,  the  law  took  the  estate  from  her,  and  gave  it 
to  her  husband.  He  could  dispose  of  either  estate  in  any 
manner  he  thought  proper.  His  creditors  were  entitled  to 
treat  it  as  assets,  the  same  as  other  estates  for  life.  "Wher- 
ever the  common  law  on  this  subject  still  prevails,  the  hus- 
band's estate  in  the  lands  of  his  wife,  whether  existing  by 
marital  right  or  as  tenant  by  curtesy,  is  subject  to  execution.1 
Hence,  when  a  widow  who  has  had  her  dower  assigned  to  her, 
again  marries,  her  second  husband  acquires  an  estate  in  the 
lands  held  in  dower,  which  is  subject  to  execution.2  Nor  is 
it  necessary  that  the  estate  of  the  wife  should  be  one  entitling 
her  to  the  possession  of  the  property.  It  is  sufficient  that 
it  may  give  her  a  right  of  possession  at  some  time  during  the 

1  Canby  v.  Porter,  12  Ohio,  79  ;  Schneider  v.  Staihr,  20  Mo.  269 ;  Harvey  v. 
Wickhara,  23  Mo.  112  ;  Burd  v.  Dansdale,  2  Binn.  80  ;  Schennerhorn  v.  Miller,  2 
Cow.  439  ;  Murray  v.  Fishback,  5  B.  Monr.  412 ;  Montgomery  v.  Tate,  12  Ind. 
615  ;  Butterfield  v.  Beall,  3  Ind.  203 ;  Neil  v.  Johnson,  11  Ala.  615  ;  Cheek  v. 
Waldrum,  25  Ala.  152 ;  Pringle  v.  Allen,  1  Hill's  Ch.  135 ;  Barber  v.  Root,  10 
Mass.  260  ;  Roberts  v.  Whitney,  16  Mass.  186  ;  Litchfield  v.  Cudworth,  15  Pick. 
23 ;  Shortall  v.  Hinckley,  31  111.  219 ;  Gillis  v.  Brown,  5  Cow.  388  ;  Mitchell  w 
Sevier,  9  Humph.  146. 

2  McCouiho  v.  Sawyer,  12  N.  H.  396. 
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coverture.  Hence,  if  she  be  seized  of  a  vested  remainder, 
to  take  effect  at  the  death  of  the  tenant  for  life,  her  husband 
has  an  estate  therein,  subject  to  execution.1  But  in  some  of 
the  States,  all  the  husband's  interest  in  the  property  of  his 
wife  is,  by  statute,  exempt  from  execution.2  Lands  may  be 
held  by  the  husband  and  wife  as  tenants  by  entireties,3  in 
which  case  each  has  a  right  of  survivorship,  incapable  of  be- 
ing defeated  by  any  act,  omission,  or  default  of  the  other. 
But  if  the  husband  has,  by  common  law,  certain  estates  and 
rights  in  real  property,  belonging  wholly  to  his  wife,  can  he 
have  estates  and  rights  of  less  dignity  and  value  in  real  prop- 
erty belonging  partly  to  her  and  partly  to  himself  ?  The 
answer  given  by  a  majority  of  the  authorities  on  the  subject 
is  that,  though  the  lands  be  held  by  entireties,  the  husband 
has,  during  the  joint  lives  of  the  spouses,  the  right  to  the 
possession  and  enjoyment  of  the  property  as  fully  as  if  the 
title  thereto  were  vested  exclusively  in  his  wife.  It  follows, 
as  a  result  from  this,  that  this  life  estate  is  subject  both  to 
voluntary  and  to  involuntary  transfer.4  This  opinion  has  not 
received  universal  concurrence,5  and  whether  correct  or  in- 
correct, upon  common-law  principles,  is  entirely  inapplicable 
in  those  States  where  the  marital  rights  of  husbands  have 
been  modified  or  destroyed  by  statute,  and  the  realty  of  the 
wife  exempted  from  levy  and  sale  under  executions  against 
the  husband.6 

§  187.  Trust  estates  were  not,  at  common  law,  regarded 
as  assets,7  nor  were  they  subject  to  debts  due  to  private  per- 
sons, and  it  is  doubtful  whether  they  were  liable  to  crown 

1  Brown  v.  Gale,  5  N.  H.  416. 

2  Junction  R.  R.  Co.  v.  Harris,  9  Ind.  184  ;  White  v.  Dorris,  35  Mo.  181. 

8  For  description  of  this  tenancy,  see  Freeman  on  Cotenancy  and  Partition, 
Sees.  63  to  76. 

4  Freeman  on  Cotenancy  and  Partition,  Sees.  73,  74 ;  Ames  v.  Norman,  4 
Sneed,  692  ;  Stoebler  v.  Knerr,  5  Watts,  181 ;  French  v.  Mehan,  56  Penn.  St.  289 ; 
McCurdy  v.  Canning,  64  Penn.  St.  41  ;  Bennett  v.  Child,  19  Wis.  362  ;  Litch- 
field  v.  Cudworth,  15  Pick.  23. 

5  Jackson  v.  McConnell,  19  Wend.  178  ;  Thomas  v.  De  Baum,  1   McCartner's 
Ch.  40  ;  Chandler  v.  Cheney,  37  Ind.  408. 

6  McCurdy  u.  Canning,  64  Penn.  St.  41  ;  Chandler  u.  Cheney,  37  Ind.  408. 

7  Bennett  r.  Box,  1  Ch.  Ca.  12. 
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debts.  "  But,  by  the  Statute  13  Eliz.  Ch.  4,  it  is  enacted  that 
if  any  person  who  is  an  accountant,  or  indebted  to  the  crown, 
shall  purchase  any  lands  in  the  name  of  other  persons,  to  his 
own  use,  all  such  lands  shall  be  taken  for  the  satisfaction  of 
the  debts  due  by  such  persons  to  the  crown."  l  To  enable 
private  creditors  to  obtain  satisfaction  of  their  debts,  by  ex- 
tending lands  held  in  trust,  the  Statute  of  29  Charles  IT,  Ch.  3, 
enacted  :  "  That  it  shall  and  may  be  lawful  for  every  sheriff, 
or  other  officer,  to  whom  any  writ  or  precept  shall  be  directed, 
upon  any  judgment,  statute,  or  recognizance,  to  do,  make,  and 
deliver  execution  unto  the  party  in  that  behalf  suing,  of  all 
such  lands,  tenements,  etc.,  as  any  other  person  or  persons 
shall  be  seized  or  possessed  in  trust  for  him  against  whom 
execution  is  so  sued,  like  as  the  sheriff,  or  other  officer,  might 
or  ought  to  have  done  if  said  party,  against  whom  the  execu- 
tion shall  be  so  sued,  had  been  seized  of  such  lands,  tene- 
ments, etc.,  of  such  estate  as  thev  be  seized  of  in  trust  for 

«/ 

him  at  the  time  of  the  said  execution  sued,  which  lands,  tene- 
ments, etc.,  by  force  and  virtue  of  such  execution,  shall 
accordingly  be  held  and  enjoyed,  freed  and  discharged  from 
all  iucumbrances  of  such  person  or  persons  as  shall  be  so  seized 
or  possessed  in  trust  for  the  person  against  whom  such  execu- 
tion shall  be  sued  ;  and  if  any  cestui  que  trust  shall  die,  leaving 
a  trust  in  fee-simple  to  descend  to  his  heir,  then,  and  in  every 
such  case,  such  trust  shall  be  deemed  and  taken,  and  is  here- 
by declared  to  be,  assets  by  descent  ;  and  the  heir  shall  be 
liable  to,  and  chargeable  with,  the  obligation  of  his  ancestors, 
for  and  by  reason  of  such  assets,  as  fully  and  amply  as  he  might 
or  ought  to  have  been  if  the  estate  in  law  had  descended  to 
him  in  possession,  in  like  manner  as  the  trust  descended." 
The  tendency  of  the  decisions  has  been  such  as  to  restrict 
the  operation  of  this  statute  to  the  estates  therein  clearly  and 
expressly  designated.  It  by  no  means  follows  that,  in  States 
which  have  adopted  this  or  a  similar  statute,  all  equitable 
estates  are  subject  to  execution.  On  the  contrary,  it  will  be 
found  that  the  equitable  interests  coming  within  the  statutes 
are  comparatively  rare.  In  King  v.  Ballett,2  the  statute  was 

1  1  Greenl.  Cruise,  412.  »  2  Vern.  248. 
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held  not  to  extend  to  estates  for  years.  In  other  cases,  it  has 
been  held  that  the  interest  of  a  cestui  que  trust  is  not  within 
the  statute  where  others  are  also  beneficiaries  under  the  trust. l 
"  The  words  of  the  statute  are,  '  seized  or  possessed  in  trust 
for  him  against  whom  execution  is  sued,  like  as  the  sheriff 
might  do  if  that  person  were  seized. '  This  statute  made  a 
change  in  the  common  law,  and — up  to  a  certain  extent,  at 
least — made  a  trust  the  subject  of  inquiry  and  cognizance  in  a 
legal  proceeding.  We  think  the  trust  that  is  to  be  thus 
treated  must  be  a  clear  and  simple  trust  for  the  benefit  of  the 
debtor,  the  object  of  the  statute  appearing  to  us  to  be,  to  re- 
move the  technical  objection  arising  from  the  interest  in  land 
being  vested  in  another  person,  where  it  is  so  vested  for  the 
benefit  of  the  debtor."  The  operation  of  this  and  similar 
statutes  seems  to  be  confined  to  cases  where  a  cestui  que  trust, 
by  virtue  of  a  conveyance  or  devise,  is  entitled  to  the  full  and 
exclusive  benefit  and  enjoyment  of  an  estate,  the  legal  title  to 
which  is  vested  in  another. 

§  188.  Trust  estates  —  English  statutes  adopted  in 
America. — The  Statute  of  29  Charles  II,  referred  to  in  the 
preceding  section,  did  not  extend  to  the  provinces.  In  some 
of  the  United  States,  it  has  never  been  adopted  ;  and  the  rule 
in  re  sard  to  taking  trust  estates  under  execution  remains  as  at 

O  O 

common  law.3  This  statute  was,  however,  re-enacted,  in  sub- 
stance or  in  form,  in  many  of  the  States  ;  and,  where  so  en- 
acted, its  effect  was  confined,  as  under  the  English  decisions, 
to  clear  and  unmixed  trusts.  In  Alabama,  perfect  equities  are 
subject  to  execution  ;4  in  Arkansas,  equitable  estates,  gener- 
ally not  including  the  interest  of  an  assignor  for  benefit  of  cred- 
itors, nor  equities  involved  by  conflicting  interests  ; 5  in  Ken- 
tucky, the  estates  which  would  be  embraced  within  the  Stat- 

1  Harris  v.  Pugh,  4  Bing.  335 ;  Doe  v.  Greenhill,  4  B.  &  Aid.  684 ;  Lynch  v. 
Utica  Ins.  Co.  18  Wend.  236  ;  Harrison  v.  Battle,  1  Dev.  Eq.  537. 

*  Doe  t>.  Greenhill,  4  B.  &  Aid.  390. 

8  Russell  v.  Lewis,  2  Pick.  508 ;  Merrill  v.  Brown,  12  Pick.  216. 

4  Sec.  2871,  Code  Ala.  See  Wilson  u.  Beard,  19  Ala.  629 ;  Doe  v.  McKinney, 
I  Ala.  719. 

6  Pettit  v.  Johnson,  15  Ark.  55. 
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ute  of  29  Charles  are  liable  to  execution,1  but  no  others.2 
Trust  estates  are  not  liable  in  Michigan,3  nor  in  New  Jersey.4 
Mere  trusts,  pure  and  simple,  are  subject  to  execution  in 
Mississippi  ;6  but  imperfect  and  complicated  trusts  are  not.6 
This  remark  seems  to  be  equally  applicable  to  Missouri.7  In 
New  York,  "the  Revised  Statutes  provide  that  lands,  tene- 
ments, and  real  estate,  holden  by  any  one  in  trust  or  for  the 
use  of  another,  shall  be  liable  to  debts,  judgments  and  decrees, 
executions  and  attachments,  against  the  person  to  whose  use 
they  are  holden,  in  the  cases  and  in  the  manner  prescribed  in 
the  first  chapter  of  the  second  part  of  the  Revised  Statutes."  8 
In  North  Carolina,  South  Carolina,  Tennessee,  and  Virginia, 
the  decisions  are  in  substantial  harmony  with  those  made  under 
the  Statute  of  29  Charles  II.9  In  Ohio,  equities  are  not  subject 
to  execution  unless  accompanied  by  possession,  and  even  then 
it  is  not  clear  whether  the  equity  is  transferred,  or  only  the 
possessory  interest.10  In  California,  Connecticut,  Indiana,  Iowa, 
Kansas,  Maryland,  New  Hampshire,  Nevada,  and  Pennsylva- 
nia, equitable  estates  are  subject  to  execution  much  more  ex- 

1  Blanchard  v.  Taylor,  7  B.  Monroe,  645 ;  Eastland  v.  Jordan,  3  Bibb,  186 ; 
Jones  v.  Langhorn,  3 'Bibb,  453. 

2  Allen  v.  Saunders,  2  Bibb,  94 ;  Ormsby  v.  Tarascon,  3  Litt.  412  ;  January  v. 
Bradford,  4  Bibb,  566  ;  Tyree  v.  Williams,  3  Bibb,  365. 

8  Gorham  v.  Wing,  10  Mich.  486  ;  Trask  v.  Green,  9  Mich.  358. 

4  Hogan  v.  Jacques,  19  N.  J.  Eq.  123  ;  Vancleve  v.  Groves,  3  Green's  Ch.  330. 

6  Presley  v.  Rodgers,  24  Miss.  520  ;  Boarman  v.  Catlett,  13  &  &  M.  149. 

6  Hopkins  v.  Carey,  23  Miss.  54. 

7  Mcllvaine  v.  Smith,  42  Mo.  45  ;  Brant  v.  Robertson,  16  Mo.  129 ;  Broadwell 
v.  Yantis,  10  Mo.  403 ;  Anthony  v.  Rogers,  17  Mo.  394  ;  Waggoner's  St  605 ; 
Gen'l  St.  Ed.  of  1865,  Ch.  160,  Sec.  6. 

8  4  Wait's  Practice,  37cl.     See  Wright  v.  Douglass,  3  Barb.  574 ;  Brewster  v. 
Power,  10  Pai.  567  ;  Garfield  v.  Hatmaker,  15  N.  T.  475  ;  Mallory  v.  Clark,  20 
How.  Pr.  418  ;  9  Abb.  Pr.  358 ;  Lynch  r.  Utica  Ins.  Co.  18  Wend.  236  ;  Bogert 
v.  Perry,  17  Johns.  351  ;  Kellogg  v.  Wood,  4  Pai.  578 ;  Jackson  v.  Bateman,  2 
Wend.  570 ;  Guthrie  v.  Gardner,  19  Wend.  414  ;  Foote  v.  Colvin,  3  Johns.  216. 

9  Gillis  v.  McKay,  4  Dev.  172  ;  Harrison  v.  Battle,  1  Dev.  Eq.  537  ;  Moore  v. 
M'Duffy,  3  Hawks,  578  ;  Brown  v.  Graves,  4  Hawks,  342 ;  Melton  v.  Davidson, 
t>  Ired.  Eq.  194  ;  Thompson  v.  Ford,  7  Ired.  418  ;  Freeman  v.  Perry,  2  Dev.  Eq. 
243  ;  Burgin  v.  Burgin,  1  Ired.  160  ;  Shute  v.  Harder,  1  Yerg.  1 ;  Hurt  v.  Reeves, 
5  Hayw.  50  ;  Smith  v.  Gray,  1  Humph.  491  ;  White  v.  Kavanagh,  8  Rich.  377  ; 
Claytor  v.  Anthony,  6  Rand.  285  ;  Coutts  v.  Walker,  2  Leigh,  280. 

10  Roads  v.  Symmes,  1  Ohio,  281  ;  Douglass  v.  Houston,  6  Ib.  156 ;    Scott  v. 
Douglass,  7  Ohio,  227  ;  Miner  v.  Wallace,  10  Ohio,  403 ;  Haynes  v.  Baker,  5 Ohio 
fit.  255. 
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tensively  than  under  the  Statute  of  29  Charles  II.  In  fact,  in 
most  of  these  States,  all  beneficial  estates  are  liable  to  be  taken 
in  execution,  irrespective  of  the  question  whether  they  are 
legal  or  equitable.1 

§  189.  Resulting  trust. — "When  the  consideration  for  a 
conveyance  is  paid  by  one  man,  but  the  deed  is  taken  in  the 
name  of  another,  the  parties  being  strangers  to  each  other, 
a  resulting  or  presumptive  trust  at  once  arises  in  favor  of 
the  one  by  whom  the  consideration  was  furnished,  entitling 
him  to  hold  the  other  as  his  trustee.  Some  difference  of  opin- 
ion has  been  manifested  whether  the  beneficiary  under  such 
a  trust  has,  under  the  Act  of  29  Charles  II,  and  similar  stat- 
utes, an  estate  subject  to  execution.  The  majority  of  the 
authorities  inclines  to  the  view  that  the  estate  may  be  taken 
in  execution  the  same  as  though  the  trust  was  expressed  in 
the  conveyance.2  This  majority  is  opposed  by  a  minority  very 
nearly  its  equal  in  number  and  importance.3 

§  190.  Mortgagor's  estate.  —  A  mortgage,  at  common 
law,  operated  as  a  conveyance  of  the  legal  title,  and  left  the 
mortgagor,  whether  he  continued  in  possession  or  not,  the 

1  Davenport  v.  Lacon,  17  Conn.  273;  State  Bank  v.  Macy,  4  Ind.  362  ;  Penning- 
ton  v.  Clifton,  11  Ind.  162  ;  Hutchins  u.  Hanna,  8  Ind.  533  ;  Crosby  v.  Elkadei 
Lodge,  16  Iowa,  399  ;  Harrison  v.  Kramer,  3  Iowa,  543  ;  Kiser  v.  Sawyer,  4  Kaiis. 
503  ;  Miller  v.  Allison,  8  Gill  &  J.  35 ;  McMechen  v.  Marman,  8  Gill  &  J.  57  ; 
Hopkins  v.  Stump,  2  H.  &  J.  301  ;  Reynolds  v.  Crawford,  7  H.  &  J.  52  ;  Pritchard 
•0.  Brown,  4  N.  H.  397  ;  Upham  v.  Varney,  15  N.  H.  462 ;  Garro  v.  Thompson, 
7  Watts,  416  ;  Dake  v.  Brown,  68  Penn.  St.  223. 

ZFoote  v.  Colvin,  3  Johns.  216  ;  Guthrie  v.  Gardner,  19  Wend.  414;  Wait  v. 
Day,  4  Denio,  439  ;  Ontario  Bank  v.  Root,  3  Pai.  478.  But  it  is  otherwise  under 
the  present  statutes  of  New  York.  (Garfield  v.  Hatmaker,  15  N.  Y.  475.)  In 
Maine,  property  bought  by  husband  in  name  of  wife  may  be  taken  in  execution, 
the  statute  raising  resulting  trust  in  his  favor.  (Low  v.  Marco,  53  Me.  45 ; 
Thomas  v.  Walker,  6  Humph.  93 ;  Evans  v.  Wilder,  5  Mo.  313 ;  Rankin  v. 
Harper,  23  Mo.  579  ;  Dunnica  v.  Cox,  24  Mo.  167 ;  Herrington  v.  Herrington, 
27  Mo.  560  ;  Deweyu.  Long,  25  Vt.  564.)  But  in  Missouri  and  Vermont,  the  in- 
terest acquired  by  the  purchaser  seems  to  be  the  equity  only,  and  not  the  legal 
title. 

3  Harrison  v.  Hollis,  2  N.  &  McC.  578 ;  Bauskett  v.  Holsonback,  2  Rich.  624  ; 
Jimmerson  v.  Duncan,  3  Jones,  537  ;  Mitchell  v.  Robertson,  15  Ala.  412  ;  Wilson 
v.  Beard,  19  Ala.  629  ;  Gentry  v.  Harper,  2  Jones  Eq.  177  ;  Growing  v.  Rich,  1 
Ired.  553  ;  Maynard  v.  Hoskins,  9  Mich.  485,  by  statute. 
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owner  of  a  mere  equity.  The  legal  title  of  the  mortgagee 
was  defeasible,  and,  upon  payment  of  the  mortgage  debt,  was 
extinguished  ;  or,  more  properly  speaking,  the  conveyance 
embraced  within  the  terms  of  the  mortgage  became  null  and 
void  upon  the  satisfaction  of  the  debt  due  the  mortgagee. 
But,  during  the  continuance  of  the  mortgage,  it  is  clear,  upon 
common-law  principles,  that  the  mortgagor,  as  he  was  pos- 
sessed of  a  mere  equity,  had  no  estate  subject  to  execution. 
Nor  was  the  Statute  of  29  Charles  II,  authorizing  the  interests 
of  certain  classes  of  cestuis  que  trust  to  be  taken  under  an 
elegit,  at  all  applicable  to  mortgagors.  In  fact,  it  is  clear  that 
that  statute  could  not  reach  any  case  in  which  the  holder  of 
the  legal  title  had  any  beneficial  interest  therein.  It  operated 
only  in  those  cases  where  the  cestui  que  trust  had  the  whole 
beneficial  interest,  with  the  right  to  insist  upon  an  immediate 
conveyance  to  him  of  the  legal  estate.  As  neither  the  com- 
mon law,  nor  this  statute,  extended  to  equities  of  redemption, 
it  was  clear  that,  upon  legal  principles,  a  mortgagor's  estate 
was  not  subject  to  execution.  These  legal  principles  were 
acquiesced  in  in  England,  and  in  some  portions  of  the  United 
States.1  But  in  equity  the  mortgage  was  treated  accord- 
ing to  the  real  intention  of  the  parties.  It  was  held  to  be 
a  mere  security  for  the  payment  of  money,  and  all  the 
rights  of  the  mortgagor  were  carefully  protected.  By  the 
usual  terms  of  mortgages,  the  mortgagor  was  to  continue 

o    o  o    o 

in  the  possession  and  in  the  enjoyment  of  his  lands  until  after 
default  was  made  in  the  payment  of  the  debt.  He  was  not 
allowed  to  commit  waste,  nor  otherwise  to  depreciate  the 
value  of  the  mortgagee's  security  ;  but,  in  other  respects,  he 
was  regarded  as  the  owner  of  the  property.  His  equity  of 
redemption  could  be  aliened,  entailed,  mortgaged,  and  de- 
vised. In  the  United  States,  the  fact  that  the  mortgagor 
was,  for  so  many  purposes,  entitled  to  all  the  advantages  of 

1  Van  Ness  v.  Hyatt,  13  Pet.  294  ;  Combs  v.  Young,  4  Yerg.  218 ;  Cantzon  v. 
Dorr,  27  Miss.  246 ;  Boarman  v.  Catlett,  13  S.  &  M.  149 ;  Thornhill  v.  Gilmer, 
4  S.  &  M.  153 ;  Henry  v.  Fullerton,  13  S.  &  M.  C31 ;  Marlow  v.  Johnson,  31 
Miss.  128;  Allison  v.  Gregory,  1  Murph.  333  ;  Hill  v.  Smith,  2  McLean.  446; 
Watson  on  Sheriffs,  209 ;  Plunkefc  v.  Penaon,  2  Atk.  290 ;  Scott  v.  Scholey,  8 
East.  467,  486  ;  Lyster  u.  Bollard,  1  Ves.  Jr.  431 ;  4  Bro.  C.  C.  478. 
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unconditional  ownership,  has  had  its  influence  in  determining 
his  legal  status.  Except  as  between  himself  and  his  mort- 
gagee, he  became  to  be  regarded,  even  in  law,  as  the  owner 
of  the  property.  Hence,  in  the  vast  majority  of  the  States, 
his  equity  of  redemption,  or,  in  other  words,  all  his  rights 
under  the  mortgage,  may,  at  law,  be  taken  and  sold  or  ex- 
tended under  an  execution  against  him.1  In  Mississippi, 
where  the  common-law  rule  is  still  in  force,  a  mortgagor's  in- 
terest may  be  sold  under  execution  when  the  mortgage  was 
given  to  secure  a  contingent  liability,  and  reserved  the  right 
to  continue  in  possession  ; 2  also  when  the  mortgage  debt  haa 
been  paid,  but  satisfaction  has  not  been  entered.3  In  New 
Jersey,  the  mortgagor  has  no  estate  subject  to  execution  after 
the  mortgagee  has  entered  for  condition  broken.4  The  rule 
is  otherwise  in  New  York,  and  the  mortgagor's  equity  of  re- 
demption may  be  levied  upon  until  after  it  has  been  fore- 
closed.5 

§  191.  The  sale  of  the  mortgagor's  equity  of  redemp- 
tion, under  a  judgment  at  law  for  the  mortgage  debt,  has 
always  been  regarded  with  disfavor.  In  some  States  it  has 
been  forbidden  by  statute,  and,  when  made,  has  been  de- 

1  Kelly  v.  Burnham,  9  N.  H.  20;  Camp  v.  Coxe,  1  Dev.  &  Bat.  52  ;  Crocker  v. 
Frazier,  52  Me.  405  ;  Wootton  v.  Wheeler,  22  Tex.  338  ;  Punderson  v.  Brown,  1 
Day,  93  ;  Franklin  v.  Gorham,  2  Day,  142  ;  Harwell  v.  Fitts,  20Geo.  723  ;  Com- 
missioners v.  Hart,  1  Brev.  492 ;  Allyn  v.  Burbank,  9  Conn.  151 ;  Fitch  v.  Pinck- 
ard,  4  Scam.  69;  State  v.  Laval,  4  MoC.  336;  Halsey  v.  Martin,  34  Cal.  81; 
Finley  v.  Thayer,  42  111.  350  ;  Foster  v.  Potter,  37  Mo.  525  ;  Watson  v.  Greg- 
ory, 6  Blackf.  113 ;  Dougherty  v.  Linthicum,  8  Dana,  198  ;  Mclsaacs  v.  Hobbs, 
8  Dana,  268 ;  Gushing  u.  Hurd,  4  Pick.  253 ;  Reed  v.  Bigelow,  5  Pick.  280 ; 
Washburn  v.  Goodwin,  17  Pick.  137 ;  Johnson  v.  Stevens,  7  Cush.  431  ;  Waters 
v.  Stewart,  1  Cai.  Gas.  47 ;  Phelps  v.  Butler,  2  Ohio,  224 ;  Farmers'  Bank  v. 
Commercial  Bank,   10  Ohio,  71 ;  Asay  v.  Hoover,  5  Penn.  St.  35 ;  Tiffany  v. 
Kent,  2  Gratt.  231 ;  Phyfe  v.  Eiley,  15  Wend.  248  ;  Taylor  v.  Cornelius,  60 
Penn.  St.  187  ;  Stewart  v.  Crosby,  50  Me.  130  ;  Trimm  v.  Marsh,  54  N.  T.  599  ; 
Heimberger  v.  Boyd,  18  Ind.  420 ;  Beers  v.  Bottsford,  13  Conn.  146  ;  Dunbar  v. 
Btarkey,  19  N.  H.  160  ;  Livermore  v.  Boutelle,  11  Gray,  217 ;  Hulett  v.  Soul- 
lard,  26  Vt.  295  ,  Capen  v.  Doty,  13  Allen,  262. 

2  Huntington  v.  Cotton,  31  Miss.  253. 
8  Wolfe  v.  Dowell,  13  S.  &  M.  103. 

*  Ketchum  v.  Johnson,  3  Green's  Ch.  370. 
6  Trimm  v.  Marsh,  3  Lans.  509. 
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clared  void.1  Independent  of  statutory  considerations,  it  has 
generally  been  declared  inoperative  ;  or,  if  allowed  any  effect, 
has  been  so  restricted  and  confined  as  to  prevent  its  operation 
from  working  injustice  to  the  mortgagor.2  It  seems  to  be  con- 
ceded that  the  mortgagee  may  sue  at  law  for  his  debt.  By 
so  doing,  he  elects  to  pursue  other  property  than  that  mort- 
gaged to  him.  He  will  not  be  allowed  to  sell  the  equity  of 
redemption,  and  at  the  same  time  to  retain  his  title  under  the 
mortgage.  His  attempt  to  do  so  is  always  regarded  as  op- 
pressive. "  The  true  and  only  remedy  for  all  this  mischief  is 
to  prevent  such  sales  ;  and  I  think  I  shall  be  inclined,  if  tho 
case  should  arise  hereafter,  to  prohibit  the  mortgagee  from 
proceeding  at  law  to  sell  the  equity  of  redemption.  He  ought, 
in  every  case,  to  be  put  to  his  election  to  proceed  directly  on 
the  mortgage,  or  else  to  seek  other  property r,  or  the  person  of 
the  debtor,  to  obtain  satisfaction  for  his  debt.  I  see  no  other 
way  to  prevent  a  sacrifice  of  the  interest  of  the  mortgagor  ; 
and  it  is  manifestly  equitable  that  the  mortgagee  be  com- 
pelled to  deal  with  his  security,  so  as  not  to  work  injustice." 3 

§  192.  Interest  of  grantor  of  a  deed  intended  as  a 
mortgage. — There  are  various  conveyances  which,  though  not 
mortgages  in  form,  are  nevertheless  designed  to  accomplish  the 
same  purpose.  The  question  arises,  whether  the  grantor  in 
such  a  conveyance  retains  an  interest  subject  to  execution,  in 
those  States  where,  though  equitable  titles  are  exempt,  the 
interests  of  mort^a^ors  are  liable  to  execution.  In  Ohio  and 

O      O 

Alabama,  it  has  been  held  that  the  grantor  in  a  deed  of  trust 
has  no  estate  vendible  under  an  execution  at  law.4  So,  in  Ohio, 

1  Delaplaine  v.  Hitchcock,  G  Hill,  14. 

2  Greenwich  Bank  u.  Loomis,  2  Sandf.  Ch.  70  ;  Atkins  v.  Sawyer,  1  Pick.  351 ; 
Camp  11.  Coxe,  1  Dev.  &  B.  52 ;  Deaver  v.  Parker,  2  Ired.  Eq.  40  ;  Washburn  v. 
Goodwin,  17  Pick.  137  ;  Trimra  v.  Marsh,  3  Lana.  509 ;  Waller  v.  Tate,  4  B. 
Monr.    529 ;  Powell  v.  Williams,    14  Ala.  47G  ;  Barker  v.  Bell,  37  Ala.  358  ; 
Baldwin  v.  Jenkins,   23  Miss.  206  ;   Bronston  v.  Robinson,  4  B.  Monr.   1 12 ; 
Goring  v.  Shreve,  7  Dana,  G4  ;  Bounell  v.  Henry,  13  How.  Pr.  142  ;  Loomis  u. 
6tuyveaant,  10  Pai.  490  ;  Thompson  v.  Parker,  2  Jones'  Eq.  475  ;  Buck  v.  Sher 
man,  2  Doug.  Mich.  17G  ;  Thornton  v.  Pigg,  24  Mo.  249. 

8  Tice  v.  Annim,  2  Johns.  Ch.  130. 

4  Morris  v.  Way,  16  Ohio,  469 ;  Thompson  v.  Thornton,  21  Ala.  808 ;  Like  u 
Mitchell,  2  Yerg.  400. 
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if  a  deed,  absolute  on  its  face,  is  given  and  accepted  as  a  mort- 
gage, the  grantor's  interest  cannot  be  levied  upon  at  law.1 
But  it  is  otherwise  in  "Wisconsin.2 

§  193.  A  purchaser  at  an  execution  sale  "obtains  an  in- 
choate right,  which  may  be  perfected  into  a  perfect  title,  with- 
out any  further  act  than  the  execution  of  a  deed,  in  pursuance 
of  a  sale  already  made.  It  is  not  a  mere  right  to  have  a  cer- 
tain sum,  charged  upon  the  property,  satisfied  out  of  it.  The 
sum  before  charged  upon  the  land  has  already  been  satisfied! 
by  the  sale,  to  the  extent  of  the  amount  bid  by  the  purchaser. 
The  purchaser  has  already  bought  the  land,  and  paid  for  it. 
The  sale  is  simply  a  conditional  one,  which  may  be  defeated 
by  the  payment  of  a  certain  sum,  by  certain  designated  parties, 
within  a  certain  limited  time.  If  not  paid  within  the  time, 
the  right  to  a  conveyance  becomes  absolute,  without  any  fur- 
ther sale,  or  other  act  to  be  performed  by  anybody.  The  pur- 
chaser acquires  an  equitable  estate  in  the  lands,  conditioned, 
it  is  true,  but  which  may  become  absolute  by  simple  lapse  of 
time,  without  the  performance  of  the  only  condition  which  can 
defeat  the  purchase.  The  legal  title  remains  in  the  judgment- 
debtor,  with  the  further  right  in  him,  and  his  creditors  having 
subsequent  liens,  to  defeat  the  operation  of  a  sale  already  made, 
during  a  period  of  six  months  ;  after  which,  the  equitable 
estate  acquired  by  the  purchaser  becomes  absolute  and  inde- 
feasible, and  the  mere,  dry,  naked,  legal  title  remains  in  the 
judgment-debtor,  with  authority  in  the  sheriff  to  divest  it,  by 
executing  a  deed  to  the  purchaser."  3  Because,  by  a  sale  un- 
der execution,  the  purchaser  acquires,  even  before  the  expira- 
tion of  the  time  for  redemption,  an  inchoate,  inceptive  title  to 
the  lands  sold,  and  because  the  sheriff's  deed,  when  made, 
takes  effect  by  relation,  as  of  the  day  of  the  sale,  the  pur- 
chaser's title  has,  in  California,  New  York,  and  Pennsylvania, 
been  held  to  be  subject  to  execution.4  So  it  is  said  that  the 

1  Baird  v.  Kirtland,  8  Ohio,  21 ;  Loring  v.  Mellendy,  11  Ohio,  355. 

2  Second  Ward  Bank  v.  Upmann,  12  Wis.  499. 
8  Page  u.  Rogers,  31  Cal.  301. 

*  Page  v.  Rogers,  31  Cal.  301 ;  Wright  v.  Douglas,  2  N.  Y.  373 ;  Slater's 
A-ppeal,  20  Peun.  St.  169 ;  Morrison  v.  Wurtz,  7  Watts,  437  ;  Whiting  u.  Butler.. 
29  Mich.  129. 
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estate  of  a  tenant  by  elegit  is  subject  to  execution  in  England.1 
But  in  Maine  and  New  Jersey,  one  who  derives  title  under  an 
execution  has  no  interest  subject  to  levy  until  the  time  for  re- 
demption has  expired,  although,  in  the  first  named  State,  ho 
has,  by  law,  a  perfect  legal  title,  and  not  a  mere  equity — this 
legal  title  being  defeasible  on  payment  of  the  sum  required  to 
make  redemption.2 

§  194.  The  interest  held  under  a  contract  to  purchase, 
with  an  agreement  for  a  conveyance  when  the  terms  of  the 
Bale  have  been  complied  with,  is,  of  course,  a  mere  equity, 
and,  upon  common-law  principles,  is  not  subject  to  execution. 
Prior  to  the  Statute  of  29  Charles  II,  it  would  have  been 
immaterial  to  inquire  whether  the  vendee  had  fully  complied 
with  the  terms  of  his  agreement  and  become  entitled  to  a 

o 

conveyance  or  not,  for  as  long  as  the  legal  title  remained  in 
the  vendor  there  was  no  interest  in  the  vendee  subject  to  ex- 
ecution. Under  the  construction  given  to  this  and  to  similar 
statutes,  the  vendee  who  had  made  full  payment,  and  was  en- 
titled to  an  immediate  conveyance,  was  regarded  as  a  cestui 
que  trust,  for  whom  and  to  whose  use  the  vendor  was  seized. 
Hence,  the  interest  of  such  vendee  was  held  to  be  liable  to 
levy  and  sale  at  law.3  The  same  rule  has  been  maintained 
where  the  purchase-money,  though  tendered  by  the  vendee, 
had  been  refused  by  the  vendor.4  But  in  some  of  the  States, 
the  vendee's  interest  has  been  held  to  be  exempt  from  exe- 
cution until  the  conveyance  was  made  to  him.  This  was  so  for 
a  long  time  in  Alabama,5  and  until  the  adoption  of  the  code  now 
in  force  in  that  State.  In  Indiana,  the  interest  of  the  vendee  is 
uot  subject  to  direct  levy  and  sale  until,  by  conveyance,  he  has 
become  vested  with  the  legal  title  ; 6  but  it  may  be  reached 

1  "Watson  on  Sheriffs,  208. 

2  Den  v.  Steelman,  5  Halst.  193  ;  Kidder  v.  Orcutt,  40  Me.  589. 

8  Morgan  v.  Bouse,  53  Mo.  219;  Thompson  v.  Wheatley,  5  S.  &  M.  499; 
Moody  v.  Farr,  6  S.  &  M.  100 ;  Frost  u.  Reynolds,  4  Ired.  Eq.  494 ;  Pitts  u.  Bal- 
lard,  3  Kelly,  5;  Neef  v.  Seely,  49  Mo.  209  ;  Phillips  v.  Davis,  69  N.  C.  117. 

4  Anthony  v.  Rogers,  17  Mo.  394. 

6  Hogan  v.  Smith,  16  Ala.  600 ;  Collins  u.  Robinson,  33  Ala.  91 ;  Fawcett  « 
Kinney,  33  Ala.  261. 

6  Modisett  v.  Johnson,  2  Blackf.  431 ;  Gentry  v.  Allison,  20  Ind.  48L 
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by  certain  statutory  proceedings  in  aid  of  the  execution.1  In 
cases  where  a  contract  of  sale  has  been  made,  and  only  a  por- 
tion of  the  purchase-money  has  been  paid,  the  vendee  has  an 
interest  which  will  be  recognized  and  amply  protected  in, 
equity.  He  is  not,  however,  such  a  cestui  que  trust  as  is  re- 
ferred to  in  the  Statute  of  29  Charles  II,  nor  in  similar 
statutes.  He  has  no  right  to  call  for  an  immediate  con- 
veyance. He  is  not  entitled  to  the  legal  estate  ;  nor  is  it 
certain  that  he  will  ever  be  so  entitled.  The  vendor  has  still 
a  beneficial  interest  in  the  legal  estate.  It  is  true  that  the 
vendee's  estate  or  interest  may  be  of  great  value,  and  that  it 
ought,  as  a  matter  of  public  policy  and  of  common  honesty, 
to  be  available  as  assets  for  the  benefit  of  his  creditors.  But 
It  is  clear  that  the  case  is  not  one  of  a  simple,  unmixed  trust, 
and  therefore  that  the  vendee's  interest  cannot  be  taken  in 
execution,  by  virtue  of  the  common  law,  nor  of  the  statutes 
heretofore  referred  to.2  The  interest  of  the  vendee  may  be 
transferred  voluntarily.  Hence,  it  has  been  held  that  a  sale 
thereof,  under  execution  made  at  his  request,  is  valid.3  In 
several  of  the  States,  the  interest  of  a  vendee,  after  part  pay- 
ment has  been  made,  is,  by  statute,  subject  to  execution.  The 
purchaser,  at  the  sheriffs'  sale,  becomes  entitled  to  all  the 
benefits  of  the  contract  of  sale,  on  complying  with  all  its  con- 
ditions.4 We  have  already  shown  that  the  mere  possession 
of  lands  is  prima  facie  evidence  of  a  legal  estate,  and  is  sub- 
ject to  execution.5  It  may  be  shown,  however,  that  such  pos- 
session, instead  of  being  held  by  virtue  of  some  legal  title, 

1  Figg  v.  Snook,  9  Ind.  202. 

2  Bogert  v.  Perry,  17  Johns.  351 ;  Goodwin  V.  Anderson,  5  S.  &  M.  730  ;  Led- 
better  v.  Anderson,  Phillips'  Eq.  323  ;  Harrow  v.  James,  7  S.  &  M.  Ill ;  Brun- 
eon  v.  Grant,  48  Geo.  394  ;  Ellis  v.  Ward,  7  S.  &  M.  651 ;  Frost  v.  Reynolds,  4 
Ired.  Eq.  494 ;  Delafield  v.  Anderson,  7  S.  &.  M.  630 ;  Badlam  v.  Cox,  11  Ired. 
456  ;  Moore  v.  Simpson,  3  Met.  Ky.  349.     In  Ohio,  an  interest  held  under  a  bond 
for  title,  without  possession,  is  not  subject  to  execution.     (Haynes  v.  Baker,  5 
Ohio  St.  253.) 

3  Moore  v.  Simpson,  3  Met.  Ky.  349. 

4  Brant  v.  Robertson,  16  Mo.  129  ;  Lumley  v.  Robinson,  26  Mo.  364;  Stevens 
v.  Legrow,  19  Me.  95  ;  Jameson  v.  Head,  14  Me.  34 ;  Woods  v.  Scott,  14  Vt.  518 ; 
Houston  u.  Jordan,  35  Mo.  520;  Russell's  Appeal,  15Penn.  St.  319;  Vierheller's 
Appeal,  24  Penn.  St.  105. 

6  See  Sec.  175. 

F.  Ex.— 19. 
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is  held  by  the  sufferance  and  at  the  will  of  the  owner,  or  by 
virtue  of  a  contract  of  purchase,  or  of  some  other  purely 
equitable  title.  "When  such  a  showing  is  made,  the  presump- 
tion arising  from  the  defendant's  possession  is  rebutted  ;  and 
we  think,  as  a  necessary  consequence  of  such  rebuttal,  the 
interest  of  the  defendant  ought  to  be  declared  not  subject  to 
execution.  Such  has  uniformly  been  the  case  when  the  de- 
fendant's possession  has  been  shown  to  be  permissive  or  by 
mere  tenancy  at  will.  But  some  contrariety  of  opinion  haa 
been  expressed  in  cases  where  the  possession  was  held  in  con- 
nection with  and  by  virtue  of  a  contract  to  purchase,  or  of 
some  other  equitable  title.  The  majority  of  the  cases  have,  we 
believe,  affirmed  t]\at  the  interest  of  the  vendee,  before  full 
payment,  is  not  subject  to  execution,  though  he  is  found  in 
possession  of  the  property.1  In  ISTew  York,  and  in  Ohio,  a 
different  result  was  announced; 2  but  in  neither  of  these 
States  did  the  Courts  venture  to  express  an  opinion  whether, 
by  the  execution  sale,  the  purchaser  acquired  anything  be- 
yond the  mere  possession.  Since  the  early  decisions  in  New 
York  were  pronounced,  a  statute  has  been  enacted,  under 
which  means  are  provided  for  reaching  the  interests  of  vendees 
in  possession  under  contracts  of  purchase  ;  but  the  sale  of  such 
interests,  under  an  ordinary  levy  and  sale,  is  forbidden  and 
made  void.3 

1  Ellis  v.  Ward,  7  S.  &  M.  651 ;  Frost  v.  Reynolds,  4  Ired.  Eq.  494 ;  Badlam 
v.  Cox,  11  Ired.  456. 

2  Jackson  v.  Scott,  18  Johns.  94 ;  Jackson  v.  Parker,  9  Cow.  73. 

3  Boughton  v.  Bank  of  Orleans,  2  Barb.  Ch.  458 ;  Griffin  v.  Spencer,  6  Hill, 
525 ;  Sage  v.  Cartwright,  9  N.  Y.  49. 
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§  195.     General  nature  and  effect  of  the  lien. — In  all 

that  has  heretofore  been  said  regarding  property  subject  to 
execution,  we  have  assumed  that  the  property  spoken  of,  at 
the  time  the  officer  sought  to  make  his  levy,  belonged  to  the 
defendant.  There  are  many  instances,  however,  in  which 
property  may  lawfully  be  taken  in  execution  after  the  de- 
fendant's interest  therein  has  ceased.  These  instances  arise 
in  all  cases  where  the  property  is  subject  to  some  lien  by 
which  it  is  bound  for  the  express  purpose  that  it  may  be 
made  available  to  the  satisfaction  of  the  execution.  Hence, 
it  becomes  the  duty  of  an  officer,  on  receipt  of  an  execution, 
to  inquire  not  merely  in  reference  to  the  property  at  present 
owned  by  the  defendant,  but  also  in  regard  to  all  other  prop- 
erty of  the  defendant  liable  to  the  execution.  Thus,  the  judg- 
ment may  be  a  lien  on  real  estate  belonging  to  the  defendant 
at  its  rendition,  and  since  alienated  by  him  ;  or  property, 
real  or  personal,  may  have  been  attached  at  the  institution  of 
the  suit,  and  may  therefore  be  liable  to  be  taken  in  execu- 
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tion,  though  it  has  since  been  sold  by  the  defendant.  The 
subjects  of  attachments  and  of  judgment  liens  do  not  come 
within  the  scope  of  this  work.  Our  readers  must  look  else- 
Nvhere  for  information  concerning  these  two  important  themes.1 
In  many  of  the  States  a  lien  arises  from  the  execution  itself. 
This  lien,  being  within  the  scope  of  our  work,  must  be  treated 
here.  The  lien  of  an  execution,  like  other  liens,  does  not  of 
itself  transfer  title.  It  does  not  change  the  right  of  property, 
and  vest  it  at  once  in  the  plaintiff  in  execution,  nor  in  the 
officer  charged  with  the  execution  of  the  writ.  It  confers, 
however,  the  right  to  levy  on  the  property  to  the  exclusion 
of  all  transfers  and  liens  made  by  the  defendant  subsequent 
to  commencement  of  the  execution  lien.  When  the  levy  and 
sale  are  made,  the  title  relates  back  to  the  inception  of  the 
lien,  and  thus  takes  precedence  over  all  transfers  and  iucum- 
brances  made  subsequent  to  such  inception.  It  has  been  held 
that  an  execution  lien  does  not,  prior  to  levy,  create  a  vested 
right ;  and  therefore  that  property  subject  to  such  lieu  may 
by  act  of  the  legislature  be  exempted  from  execution.2  It  ia 
certain  that  the  owner  of  property  bound  by  an  execution  lien 
may  convey  or  transfer  the  legal  title,  subject,  however,  to  its 
being  subsequently  divested  by  a  seizure  and  sale  while  in  the 
hands  of  his  vendee.3  While  the  sheriff  may  seize  property 
in  the  hands  of  such  vendee,  and  sell  it  for  the  purpose  of  sat- 
isfying the  lien,  he  has  not,  prior  to  seizure,  any  special  prop- 
erty in  the  goods,  and  therefore  cannot  sustain  an  action  of 
trover  against  one  who  converts  them.4  Whether  the  lieu  of 
an  execution  be  regarded  as  taking  effect  from  its  teste  or 
from  its  delivery  to  the  sheriff,  the  result  of  the  lieu,  after  it 
is  conceded  to  have  become  operative,  is  the  same.  It  au- 
thorizes the  officer  to  seize  and  sell  the  goods  wherever  they 
may  be  found,  although  since  its  inception  they  may  have 

1  See  Drake  on  Attachir  ent ;  Freeman  on  Judgments,  Ch.  XTV. 

2  Norton  v.  McCall,  66  tf .  C.  159  ;  Ladd  v.  Adams,  66  N.  C.  164. 

3  Smallcomb  v.  Cross,  1  Ld.  Raym.  252  ;  Hotchkiss  v.  McVickar,  12  Johns. 
406 ;  Folsom  v.  Chcsley,  2  N.  H.  432  ;  Churchill  v.  Warren,  2  N.  H.  298  ;  Bates 
r.  Moore,  2  Bai.  614 ;  Jones  v.  Judkina,  4  Dev.  &  B.  454  ;  Payno  v.  Drewe,  4 
East.  523  ;  Samuel  v.  Duke,  3  M.  &  W.  622  ;  6  D.  P.  C.  536  ;  1  H.  &  H.  127. 

4  Hathaway  v.  Howell,  54  N.  T.  97;  Hotohkiss  v.  McVickar,  12  Johns.  406; 
Paysinger  v.  Shumpard,  1  Bai.  237. 
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been  sold  to  a  purchaser  without  notice,1  or  their  owner  may 
have  died.2 

§  196.   Differences  bet-ween  execution  and  other  liens. 

• — There  are  some  very  important  differences  between  the 
operation  of  a  lien  by  execution  and  that  of  a  lien  by  judg- 
ment or  mortgage.  A  judgment  or  mortgage  lien  cannot  be 
displaced  by  a  sale  made  under  any  junior  lien.  The  pur- 
chaser, at  the  sale  under  the  junior  lien,  acquires  a  title  which 
may  be  divested  by  a  subsequent  sale  under  an  elder  lien. 
With  sales  made  under  execution,  the  rule  is  different.  If  a 
sheriff  have  two  or  more  writs  in  his  hands,  it  is  his  duty  to 
apply  the  proceeds  to  the  writ  having  the  elder  lien.  He 
may,  however,  levy  and  sell  under  the  junior  writ.  If  he 
does  so,  the  purchaser  acquires  title  to  the  property  sold,  free 
from  the  lien  of  all  the  other  writs.3  In  such-  an  event,  the 
plaintiff,  under  whose  junior  writ  the  levy  and  sale  were  made, 
is  not  entitled  to  the  proceeds  of  the  sale.  On  the  contrary, 
it  is  the  duty  of  the  sheriff  to  apply  these  proceeds  to  the 
several  writs  that  may  be  in  his  hands,  according  to  their 
priority  as  liens.  A  sale,  when  made  by  the  officer,  is  not 
for  the  benefit  of  the  particular  writ  under  which  it  is  made, 
but  for  the  benefit  of  all  writs  in  his  hands,  according  to  their 
respective  priorities.  The  purchaser,  at  the  sale,  need  not 
concern  himself  about  the  priorities  of  the  writs  nor  the  dis- 
tribution of  the  proceeds.  The  officer,  on  the  other  hand, 
must  be  attentive  to  these  matters.  For  though  he  may  have 
sold  under  a  junior  writ,  if  he  pays  the  money  to  the  plaintiff 

1  Marshall  v.  Cunningham,  13  111.  20 ;  Lindley  v.  Kelley,  42  Ind.  294  ;  Mil- 
lion v.  Kiley,  1  Dana,  359  ;  Newell  v.  Sibley,   1  South.  381 ;  Barnes  v.  Hayes, 

1  Swan,  304 ;  Evans  v.  Barnes,  2  Swan,  292  ;  Duncan  v.  McCumber,  10  Watts, 
212. 

2  Becker  v.  Becker,  47  Barb.  497  ;  Dodge  v.  Mack,  22  111.  93 ;  Den  v.  Hillman, 

2  Halat.  180  ;  Parkes  v.  Mosse,  Cro.  Eliz.  181 ;  "Waghorne  v .  Laugmead,  1  Bos. 
&  P.  571 ;  Preston  v.  Surgoine,  Peck,  72 ;  Black  v.  Planters'  Bank,  4  Humph. 
367.    In  Kentucky,  though  no  sale  can  be  made  after  defendant's  death,  the  lien 
tontinues,  and  may  be  enforced  in  equity.     (Burge  v.  Brown,  5  Bush.  535.) 

8  Jones  v.  Judkins,  4  Dev.  &.  B.  454 ;  Lambert  v.  Paulding,  18  Johns.  311 ; 
Rogers  v.  Dickey,  1  Gilm.  636  ;  Marsh  v.  Lawrence,  4  Cow.  461 ;  Howe  u.  Rich- 
ardson, 5  Barb.  385  ;  Isler  v.  Moore,  67  N.  C.  74 ;  Woodley  v.  Gilliam,  67  N.  C. 
237  ;  Samuel  u.  Duke,  3  M.  &  W.  622  ;  6  D.  P.  C.  536  ;  1  H.  &  H.  127. 
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therein,  he  may  afterward  be  compelled  to  pay  it  on  the  writ 
properly  entitled  thereto.1  A  judgment  lien  is  paramount  to 
the  liens  of  all  younger  judgments,  whether  entered  in  the 
same  or  in  different  Courts.  Cut  an  execution  lien  does  not 
necessarily  take  precedence  over  the  liens  of  junior  executions. 
There  may  be  several  writs  in  force  against  the  same  defend- 
ant at  the  same  time.  Some  of  these  may  be  in  the  hands  of 
a  United  States  marshal,  others  in  the  hands  of  the  sheriff 
of  the  county,  and  others  in  the  hands  of  a  constable. 
Now,  if  these  several  writs  were  to  enforce  judgments  which 
were  liens  on  real  estate,  the  elder  judgment  lien  would  prove 
paramount,  irrespective  of  the  teste,  delivery,  or  levy  of  the 
respective  writs.  But  if  there  be  no  liens,  except  such  as 
arise  from  the  writs,  the  rule  is  different.  The  officer  who 
succeeds  in  making  the  first  levy  thereby  obtains  priority  for 
his  writ,  and  secures  it  the  right  to  be  first  paid  out  of  the 
proceeds  of  the  sale.2 

§  197.  In  determining  -what  property  is  subject  to  exe- 
cution liens,  we  have  only  to  consider  the  purpose  in  aid  of 
which  such  liens  have  been  created  by  law.  This  purpose 
was  to  prevent  the  defendant  from  alienating  such  property 
as  the  plaintiff  was  entitled  to  take  in  satisfaction  of  his  writ. 
Therefore,  property  not  subject  to  execution  was  not  affected 
by  the  lien.3  As  an  illustration  of  this  rule,  we  may  mention 

1  Jones  v.  Judkins,  4  Dev.  &  B.  454 ;  Green  v.  Johnson,  2  Hawks,  309 ;  Jones 
v.  Atherton,  7  Taunt.  56  ;  Drewe  u.  Laimson,  11  Ad.  &  El.  537  ;  Sawle  v.  Payn- 
ter,  1  D.  &  R.  307 ;  Furman  v.  Christie,  3  Rich.  1  ;  Rogers  v .  Dickey,  1  Gilm. 
636 ;  Kirk  v.  Vonberg,  34  111.  440  ;  Huger  u.  Dawson,  3  Rich.  328 ;  Peck  v.  Tif- 
fany, 2  N.  Y.  451  ;  Marshall  v.  McLean,  3  G.  Greene,  363 ;  Million  v.  Common- 
wealth, 1  B.  Mon.  311 ;  Russell  v.  Gibbs,  5  Cow.  390  ;  Rowe  v.  Richardson,  5 
Barb.  385  ;  Kennon  v.   Ficklin,  6  B.  Mon.  415  ;   Smallcomb   v.  Cross,  1  Lid. 
Raym.  251.     Contra,  Smallcorn  v.  Loud,  Comb.  428. 

2  Moore  v.  Fitz,  15  Ind.  43 ;  McCall  u.  Trevor,  4  Blackf .  496  ;  Jones  u.  Davis, 
2  Ala.  730 ;  Ray  v.  Harcourt,  19  Wend.  495  ;    Irwin  v.  Sloan,  2  Dev.  349  ;  Ar- 
berry  v.  Noland,  2  J.  J.  Marsh.  421 ;  Field  v.  Millburn,  9  Mo.  492  ;  McClelland  r. 
Slinghuff,  7  "W.  &  S.  134  ;  Dubois  v.  Harcourt,  20  Wend.  41 ;  Wylie  v.  Hyde,  13 
Johns.  249 ;  Kring  v.  Green,  10  Mo.  195  ;  Peck  v.  Robinson,  3  Head,  438  ;  Miller 
v.  Commonwealth,  1  B.  Monr.  311 ;  Pritchard  v.  Toole,  53  Mo.  356  ;  Lash  v.  Gib- 
ton,  1  Murph.  266 ;  Tilford  r.  Burnham,  7  Dana,  109. 

3  Property  exempt  from  execution  is  unaffected  by  execution  liens,  and  may  be 
»old  or  exchanged  whilo  writs  are  iri  the  officer's  hands.      (Gotman  v.  Smith,  17 
Ind.  152  ;  Paxton  r.  Freeman,  fi  J.  J.  Marsh.  234.) 
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that  in  a  State  where  growing  crops  are  liable  to  be  seized 
and  sold  they  are  bound  by  the  execution  lien  ; 1  while  in 
States  where  they  cannot  be  levied  upon  till  gathered,  they 
are  not,  before  gathering,  subject  to  such  lieu.2  Money  passes 
rapidly  from  hand  to  hand,  and  is  incapable  of  identification. 
It  must  necessarily,  on  this  account,  and  also  as  a  matter  of 
public  policy,  be  exempted  from  the  operation  of  execution 
liens.3  Though  we  have  met  with  no  authorities  on  the  sub- 
ject, we  think  that  all  property  which,  on  principles  of  pub- 
lic policy  and  the  necessities  of  commerce,  is  exempted  from 
the  law  of  Us  pendens,4  is  also  exempt  from  the  lieu  of  ex- 
ecutions. In  Virginia,  all  property,  including  choses  in  action, 
is,  by  statute,  subject  to  execution  liens.5  Property  manu- 
factured for  sale,6  and  the  interest  of  a  partner  in  the  assets  of 
a  firm,7  are  subject  to  execution  liens  ;  but  the  execution 
against  the  partner  is  subordinate  as  a  lieu  to  subsequent  exe- 
cutions against  the  partnership.8  The  lien  attaches  to  prop- 
erty acquired  by  the  defendant  at  any  time  while  the  writ  is 
in  force.9  Hence,  if  a  horse  of  the  defendant  be  exchanged 
for  another,  while  the  writ  is  in  force,  both  become  subject 
to  the  lieu,  and  may  be  taken  and  sold.10 

§  198.  The  territorial  extent  of  execution  liens  varies 
in  different  States.  In  South  Carolina,  it  is  coextensive  with 
the  boundaries  of  the  State.11  The  object  of  the  lien  is  to 
bind  the  property  which  can  be  seized  under  the  writ. 
Hence,  the  usual  rule  is,  that  property  situate  within  the  terri- 
tory in  which  the  writ  may  be  executed  is  bound,  while 

1  Lindley  v.  Kelley,  42  Ind.  294. 

2  Evans  v.  Lamar,  21  Ala.  333 ;  Adams  v.  Tanner,  5  Ala.  740. 

3  Doyle  v .  Sleeper,  1  Dana,  531. 

4  For  property  not  bound  by  Us  pendens,  see  Freeman  on  Judgments,  Sec.  194. 
6  Puryear  v.  Taylor,  12  Gratt.  401. 

6  Sawyer  v.  Ware,  36  Ala.  675. 

7  Wiles  v.  Maddox,  26  Mo.  77. 

8  Crane  v.  French,  1  "Wend.  311 ;  Dnnham  v.  Murdock,  2  Wend.  553 ;  Fenton 
v.  Folger,  21  Wend.  676. 

»  Lea  v.  Hopkins,  7  Penn.  St.  492  ;  Shafner  v.  Gilmore,  3  W.  &  S.  438  ;  Rut- 
tan  r.  Levisconte,  16  U.  C.  Q.  B.  495. 

10  Grooraes  v.  Dixon,  5  Strob.  149  ;  Orchard  v.  Williamson,  6  J.  J.  Marsh.  561 

11  Woodward  v.  Hill,  3  McCord,  241. 
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property  outside  of  that  territory  is  not  bound.1  "Writs  are 
commonly  to  be  executed  in  tbe  county  where  they  are  issued  ; 
and  their  lien  is  ordinarily  confined  to  the  same  county.2 
But  where  a  writ  may  be  sent  to  another  county  for  execu- 
tion, no  doubt  it  would  create  a  lien  on  the  debtor's  property 
therein,  from  the  time  it  was  delivered  to  the  officer  for  serv- 
ice. If  property,  when  bound  by  an  execution  lien,  is  re- 
moved to  another  county  or  State,  and  is  afterward  returned, 
it  is  still  subject  to  the  lien  ; 3  or  if  the  removal  be  to  an- 
other county,  the  lien  may  be  made  available  by  taking  out 
an  execution  to  that  county.4 

§  199.  Lien  at  common  law  dated  from  the  teste  of 
the  writ. — At  common  law,  a  fieri  facias  was  a  lien  upon  the 
personal  property  of  the  defendant  from  its  teste.  This  teste 
might  be  the  first  day  of  the  term,  and  hence  long  anterior 
to  the  issue  of  the  writ  and  to  the  actual  rendition  of  the  judg- 
ment. Alienations  and  incumbrauces  made  in  perfect  good 
faith  were  therefore  liable  to  be  defeated  by  executions  actu- 
ally issued  long  subsequent  thereto.5  The  hardships  visited 
upon  purchasers  and  incumbrances  were,  to  some  extent,  ob- 
viated by  Statute  29  Charles  II,  Ch.  3.  This  statute  was  never 
adopted  in  some  parts  of  the  United  States.  The  common- 
law  rule,  under  which  the  goods  of  the  defendant  are  bound 
from  the  teste  of  execution  against  him,  still  prevails  in  North 
Carolina6  and  Tennessee.7  In  the  last  named  State,  it  seems 

1  Hardy  v.  Jasper,  3  Dev.  158  ;  Gott  v.  Williams,  29  Mo.  461 ;  Roth  v.  Wells, 
29  N.  Y.  471. 

2  Claggett  v.  Foree,  1  Dana,  428  ;  Pond  u.  Griffin,  1  Ala.  678. 

3  Hood  v.  Winsatt,  1  B.  Monr.  211 ;  McMahan  v.  Green,  12  Ala.  71 ;  Claggett 
v.  Foree,  1  D;ina,  428  ;  Newcombe  v.  Leavitt,  22  Ala.  631 ;  Lambert  v.  Paulding, 
18  Johns.  311. 

4  Fornian  v.  Proctor,  9  B.  Monr.  125  ;  Hill  v.  Slaughter,  7  Ala.  632. 

6  Anonymous,  Cro.  Eliz.  174  ;  Baskerville  u.  Brocket,  Cro.  J.  451 ;  Bingham 
on  Judg.  &  Ex.  190  ;  Payne  v.  Drewe,  4  East.  538. 

6  Green  v.  Johnson,  2  Hawks,  309  ;  State  v.  Ferrell,  63  N.  C.  640  ;  Gilkey  v. 
Dickerson,  3  Hawks,  293  ;  Stamps  v.  Irvine,  2  Hawks,  232  ;  Beckerdite  v.  Ar- 
nold, 3  Hawks,  296. 

7  Coffe  v.  Wray,  8  Yerg.  464  ;  Peck  v.  Hobinson.  3  Head,  438 ;  Johnson  v.  Ball, 
1  Yerg.  291 ;  Cox  v.  Hodge,  1  Swan,  371 ;  Battle  v.  Bering,  7  Yerg.  529;  Union 
Bank  v.  McClung,  9  Humph.  91 ;  Daley  v.  Perry,  9  Yerg.  442. 
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to  be  established,  after  much  doubt  and  discussion,  that  the 
rule  will  not  be  applied  against  bona  fide  purchasers  without 
notice  prior  to  the  actual  rendition  of  the  judgment.1  Execu- 
tions issued  out  of  Justices'  Courts  also  form  exceptions  to  the 
general  rule,  and  are  not  liens  till  levied.2  Trust  estates  were 
not  subject  to  execution  at  common  law.  The  construction  of 
the  statute,  under  which  they  were  in  England  made  liable  to 
execution,  is  such  that  they  are  not  bound  by  the  writ  until 
actually  levied  upon.3  The  assets  of  a  copartnership  are  first 
liable  to  the  partnership  debts.  Until  these  debts  are  satis- 
fied, neither  the  individual  partners  nor  their  creditors  have 
any  right  to  participate  in  the  assets.  Hence,  an  assignment 
to  pay  partnership  debts  has,  in  North  Carolina,  been  held 
to  take  precedence  over  an  execution  against  one  of  the  part- 
ners, tested  prior  to  the  assignment.4 

* 

§  200.  Statutes  making  the  lien  commence  at  the  de- 
livery of  the  writ. — To  alleviate  the  hardship  and  injustice 
of  the  common  law, "  it  is  enacted,  by  the  29  of  Charles  II,  Ch. 
3,  Sec.  16,  that  noji.  fa.  or  other  writ  shall  bind  the  property 
or  goods,  but  from  the  time  such  writ  shall  be  delivered  to  the 
sheriff  to  be  executed,  who,  on  his  receipt  of  it,  shall  endorse 
the  day  of  his  receipting  the  same  ;  that  is,  that  if,  after  the 
writ  is  so  delivered,  the  defendant  makes  an  assignment  of  his 
goods,  (except  in  market  overt)  the  sheriff  may  anywhere 
take  them  in  execution."5  This  statute  was  adopted  very 
generally  on  this  side  of  the  Atlantic  ;  and  while  it  is  steadily 
giving  way  before  statutory  provisions,  under  which  the  lien 
of  executions  is  entirely  abolished,  it  is  still  substantially  the 
law  in  about  one-half  of  the  States.6  The  requirement  of  the 

1  Berry  v.  Clements,  9  Humph.  312. 

2  Parker  v.  Swan,  1  Humph.  80  ;  Farquhar  v.  Toney,  5  Humph.  502. 

8  Morisey  v.  Hill,  9  Ired.  66  ;  Hall  v.  Harris,  3  Ired.  Eq.  289 ;  Williamson  v. 
James,  10  Ired.  162. 

4  Watt  v.  Johnson,  4  Jones,  190. 

6  Bingham  on  Judgts.  and  Ex.  190 ;  Hutchinson  v.  Johnson,  1  T.  R.  729. 

«  McMahan  u.  Green,  12  Ala.  71  ;  Layton  v.  Steel,  3  Hairing.  512;  Taylor  v. 
Horsey,  5  Harring.  131 ;  People  v.  Bradley,  17  111.  485  ;  Garner  r.  Willesr 
Breese,  370 ;  Leach  v.  Pine,  41  111.  G5 ;  Kennon  v.  Ficklin,  6  B.  Mon.  414  ;  Cones- 
f.  Wilson,  14  Ind.  465  ;  Vandibur  v.  Love,  10  Ind.  54  ;  Tabb  v.  Harris,  4  Bibb, 
29;  Million  v.  Biley,  1  Dana,  359;  Duffy  v.  Tounsend,  9  Mart.  5S5  :  Arnott  v. 
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statute,  that  the  sheriff  shall  endorse  on  the  writ  the  time  at 
which  it  is  received,  was  designed  to  furnish  evidence  by 
which  to  determine  precisely  when  the  lien  attached.  If  the 
sheriff  omits  the  performance  of  this  portion  of  his  duty,  the 
plaintiff's  rights  are  so  far  prejudiced  that  he  may  be  com- 
pelled to  furnish  other  evidence,  by  which  to  prove  the  time 
at  which  his  lien  commenced.  If  he  succeeds  in  making 
such  proof,  the  absence  of  the  endorsement  becomes  imma- 
terial.1 Leaving  a  writ  at  the  sheriff's  office,  or  at  his  usual 
place  of  business,  is  equivalent  to  delivering  it  to  him  person- 
ally.2 The  lien  commences  at  once,  though  the  writ  be  re- 
ceived out  of  office  hours.3  In  New  York  and  Virginia,  sub- 
sequent purchasers  and  incumbrancers,  in  good  faith  and 
without  notice,  are  protected  from  the  lieu  of  executions  not 
levied.4  In  most  of  the  States,  the  rule  that  the  writ  first 
delivered  for  execution  shall  become  a  lieu  from  that  date, 
and  shall  be  entitled  to  satisfaction  over  subsequent  writs 
first  levied,  is  confined  to  writs  in  the  hands  of  the  same 
officer  :  as  between  writs  in  the  hands  of  different  officers,  the 
one  first  levied  obtains  priority.5 

Nicholls,  1  H.  &  J.  473  ;  Selby  v.  Magruder,  G  H.  &  J.  454  ;  Gieae  v.  Thomas, 
7  H.  &  J.  459 ;  Furlong  v.  Edwards,  3  Md.  99 ;  Brown  v.  Burrus,  8  Mo.  26 ; 
Gott  v.  Williams,  29.  Mo.  461.  But  the  rule  in  Missouri  is  now  different.  (Wag- 
ner's St.  p.  607  ;  Newell  u.  Sibley,  1  South.  381 ;  Beals  v.  Guernsey,  8  Johns.  446; 
Camp  v.  Chamberlain,  5  Denio,  198  ;  Hale  v.  Sweet,  40  N.  Y.  98  ;  Lambert  v. 
Paulding,  18  Johns.  311  ;  Beals  v.  Allen,  18  Johns.  363  ;  Hodge  u.  Adee,  2  Laixs. 
314  ;  Cresson  v.  Stout,  17  Johns.  116 ;  Lewis  v.  Smith,  2  S.  &  R.  157  ;  Cowden  v. 
.Brady,  8  S.  &  R.  505  ;  Childs  v.  Dilworth,  44  Penn.  St.  123;  Puryear  v.  Taylor, 
12  Gratt.  401 ;  Lynch  v.  Hanaiian,  9  Rich.  186.) 

1  McMahan  v.  Green,  12  Ala.  71 ;  Hester  v.  Keith,  1  Ala.  316  ;  Johnson  v.  Mc- 
Ijane,  7  Blackf.  501  ;  Hale'a  Appeal,  44  Penn.  St.  '438. 

2  Mifflin  v.  Will,  2  Yeates,  177. 

3  France  v.  Hamilton,  26  How.  Pr.  180. 

4  Ray  v.  Birdseye,  5  Denio,  619  ;  Thompson  v.  Van  Vetchen,  5  Abb.  Pr.  458  ; 
Butler  v.  Maynard,  11  Wend.  548  ;  Hendricks  v.  Robinson,  2  Johns.   Ch.  283  ; 
Williams  v.  Shelly,  37  N.  Y.  375 ;  Charron  v.  Boswell,  18  Gratt.  216.     An  exe- 
cution lieu,  though  not  consummated  by  levy,  will,  in  New  York,  prevail  over 
a  mortgage  to  secure  a  preexisting  debt,  and  also  over  a  general  assignment  for 
the   benefit  of  creditors.      (Warner    v.  Paine,    3  Barb.    Ch.  630  ;   Slade  v.  Van 
Vetchen,  11  Pai.  21 ;  Ray  v.  Birdseye,  5  Denio,  619.) 

5  McCall  u.  Trevor,  4  Blackf.  496  ;  Moore  v.  Fitz,  15  Ind.  43  ;  Commonwealth 
t>.  Stratton,  7  J.  J.  Marsh.  90  ;  Kelly  v.  Haggin,  3  J.  J.  Marsh.  212;  Million  v. 
'Commonwealth,  1  B.  Moiir.  310. 
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§  201.    Commences  in  some  States  at  the  levy. — As 

the  plaintiff,  when  he  has  taken  out  his  execution,  is  author- 
ized thereby  to  seize  upon  all  the  personal  property  of  the 
defendant  liable  to  forced  sale,  there  seems  but  little  neces- 
sity of  allowing  him  any  lien  on  the  defendant's  goods,  other- 
wise than  such  as  may  be  acquired  by  an  actual  seizure 
thereof.  If  he  really  designs  to  execute  his  writ,  he  ought 
to  proceed  with  diligence.  Personal  property  is  constantly 
being  subjected  to  the  necessities  of  commerce.  It  changes 
owners  with  great  rapidity  in  the  course  of  lawful  and  mer- 
itorious business  relations.  It  ought  not  to  be  unnecessarily 
tied  up  in  the  hands  of  any  owner.  It  is  true  that  statutes 
<;an  be  enacted,  which,  like  those  in  New  York,  protect  pur- 
chasers and  incumbrancers  in  good  faith  without  notice. 
But,  without  such  statutes,  transfers  made  to  defraud  cred- 
itors are  void  ;  and'  thus,  without  giving  any  lien  to  execu- 
tions, the  law  avoids  the  only  transfers  against  which  its 
powers  ought  to  be  directed.  If  an  execution  is  a  lien,  ex- 
cept as  against  transfers  in  good  faith,  then  plaintiffs,  in  di- 
recting levies,  and  officers  acting,  whether  with  or  without 
directions,  are  constantly  placed  in  the  most  embarrassing 
circumstances,  as  they  are  required  to  determine,  at  their 
peril,  whether  an  alleged  transfer  was  made  in  good  or  in 
bad  faith.  In  several  of  the  States,  executions  no  longer 
create  liens,  statutes  having  been  enacted  under  which  the 
lien  does  not  commence  until  the  levy  of  the  writ.1 

§  202.     With  respect  to  the  duration  of  an  execution 

lien,  the  laws  and  decisions  in  the  various  States  are  by  no 
means  harmonious.  In  Virginia,  it  outlives  the  execution, 
and  retains  its  vitality  till  the  judgment  on  which  the  writ 
was  issued  is  satisfied,  or  is  barred  by  the  Statute  of  Limita- 
tions, or  is  otherwise  extinguished.2  In  Missouri,  the  lien  is 

1  Johnson  v.  Gorham,  6  Gal.  195  ;  Bagley  v.  Ward,  37  Cal.  121  •,  lleeves  v. 
Sebera,  16  Iowa,  234 ;  Wagner's  Statutes  of  Missouri,  p.  607 ;  Tullis  v.  Braw- 
ley,  3  Minn.  277  ;  Sec.  421,  Code  of  Ohio;  Moerceiu  u.  Burton,  17  Tex.  206; 
McMahan  v.  Hall,  36  Tex.  59 ;  Russell  v.  Lawton,  14  Wis.  202  ;  Knox  v.  Web- 
uter,  18  Wis.  406. 

2  Charron  v.  Boswell,  18  Gratt.  216. 
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continued  by  statute  until  a  sale  of  property  taken  in  execu- 
tion can  be  made.1  But  as  the  object  of  the  lien  is  to  pre- 
vent the  transfer  of  property  liable  to  be  taken  under  the 
writ,  the  general  rule  is  that  the  lien  continues  while  the 
writ  remains  in  force  so  that  property  may  be  taken  and 
sold  under  it,  and  no  longer.2  If  a  levy  be  made  under  an 
execution,  the  officer  thereby  obtains  a  special  property  in 
the  goods  levied  upon.  He  may  retain  possession,  and  make 
a  sale  after  the  return-day  of  the  writ.  Such  sale  is  usually 
made  under  a  venditioni  exponas,  though  the  issuing  of  that 
writ  is  not  indispensable,  and,  in  fact,  seems  to  be  unneces- 
sary, except  where  the  officer  refuses  to  proceed.  A  sale 
made  under  a  venditioni  exponas  relates  back  to  the  delivery 
or  teste  of  the  original  execution.3  Hence,  a  sale  after  the 
lapse  of  two  years,  during  which  plaintiff  constantly  keeps 
writs  of  venditioni  exponas  in  the  officer's  hands,  was  held  to 
be  valid,  and  to  entitle  the  plaintiff  to  the  same  rights  as 
though  it  had  been  made  during  the  life  of  the  original  writ.4 
Where  no  levy  is  made  under  the  original  writ,  or  where  a  levy 
made  under  such  writ  proves  insufficient,  it  becomes  neces- 
sary to  take  out  an  alias.  Whether  an  alias  writ  can,  under 
any  circumstances,  continue  the  lien  of  the  original,  is  very 
doubtful.  Its  power  to  affect  such  a  continuance  seems  to  be 
affirmed  by  several  North  Carolina  cases  ; 5  but  we  do  not 
know  how  to  reconcile  these  cases  with  a  more  recent  one  in 
the  same  State.6  In  Alabama,  it  is  certain  that  if  the  plaint- 
iff neglects  to  sue  out  his  alias  at  the  term  to  which  the  origi- 
nal was  returnable,  its  lien  is  lost  ;7  while  it  is  probable  that 
the  issue  of  an  alias  at  or  before  the  return-day  of  the  origi- 
nal will  keep  the  lieu  alive.8  But,  in  a  majority  of  the 

1  Wood  v.  Messerly,  46  Mo.  255. 

2  Carr  v.  Glasscock,  3  Gratt.  343 ;  Humphreys  v.  Hitt,  6  Gratt.  509. 
8  Taylor  v.  Mumford,  3  Humph.  66. 

4  Locke  v.  Coleman,  4  Monr.  316. 

6  Allen  v.  Plummer,  63  N.  C.  307  ;  McLean  v.  Upchurch,  2  Hurph.  353 , 
Gllky  11.  Dickcraon,  2  Hawks,  341 ;  Harding  v.  Spivey,  8  Ired.  63 ;  Brasfield  v. 
Whitaker,  4  Hawks,  309  ;  Yarborough  v.  State  Bank,  2  Dev.  23. 

6  Ross  v.  Alexander,  65  N.  C.  577. 

7  McBroom  u.  Rives,  1  Stew.  72 ;  Cary  v.  Gregg,  3  Stew.  433 ;  Dargan  v 
Waring,  11  Ala.  988. 

8  Wood  v.  Gary,  5  Ala.  43 ;  Johnson  v.  Williams.  8  Ala.  529. 
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States  in  which  the  question  has  been  adjudicated,  the  lien  of 
an  execution,  except  as  to  property  levied  upon  and  retained 
in  custody,  ceases  with  the  return-day  of  the  writ.  An  alias 
writ  becomes  a  lieu  from  its  teste  or  delivery,  just  as  an  origi- 
nal writ  would  in  the  same  State.  It  has  no  lien  anterior  to 
such  teste  or  delivery  ;  nor  can  it  perpetuate  or  renew  the 
lien  of  a  prior  writ.1  The  effect  on  an  execution  lieu  of  an 
injunction  temporarily  arresting  the  execution  of  the  writ  is 
not  well  settled.  On  one  side,  it  is  contended  that  if  an  offi- 
cer has  two  writs,  and  the  elder  is  enjoined,  it  is  his  duty  to 
proceed  under  the  younger  ;  and  that,  as  a  necessary  conse- 
quence, the  elder  must  lose  its  lieu,2  unless  the  injunction  be 
dissolved  before  the  sale  is  made  under  the  junior  writ.3  On 
the  other  side,  it  is  said  that  the  lien  of  the  elder  writ  is  not 
divested,  and  that  a  sale  made  under  the  junior  is  subject  to 
the  contingency  of  the  injunction's  being  dissolved,  and  the 
elder  lien  thereby  restored.4 

§  203.  Liens  under  writs  of  equal  priority. — Writs  de- 
livered to  the  same  officer  at  the  same  time  are  equal  as 
liens,5  and  are  entitled  to  share  the  proceeds  of  the  sale 
equally,  until  the  smaller  is  satisfied.  In  South  Carolina, 
writs  delivered  on  the  same  day  are  considered  as  if  deliv- 
ered at  the  same  time.6  Where  two  judgments,  or  two  exe- 
cutions, have  no  priority  over  each  other  as  liens,  priority 
may  be  gained  by  activity  and  diligence.  He  who  first  be- 
gins to  execute  his  writ  upon  the  property  of  the  defendant, 
obtains  the  right  to  seek  satisfaction  out  of  such  property  as 
he  has  seized,  to  the  exclusion  of  creditors  less  diligent  than 
he,  but  otherwise  equally  meritorious.7 

1  Brown  v.  The  Sheriff,  1  Mo.  154 ;  Garner  v.  "Willis,  Breese,  368  ;  Watrous  v. 
Lathrop,  4  Sandf .  700 ;,  Union  Bank  v.  McClung,  9  Humph.  91 ;  Maul  y  Scott, 
2  Cranch's  C.  C.  367  ;  Ross  v.  Alexander,  65  N.  0.  577. 

2  Mitchell  v.  Anderson,  1  Hill,  S.  C.  69. 

3  Duchett  v.  Dalrymple,  1  Rich.  143. 

4  Lynn  v.  G-ridley,  Walker,  548.     See  Conway  v.  Jett,  3  Yerg,  481. 
6  Farquharson  v.  Ruger,  1  Cow.  215. 

6  Ex  parte  Stagg,  1  N.  &  McC.  405.    See  also  Sec.  424,  Ohio  Code  of  Pro- 
cedure. 

7  Smith  v.  Lind,  29  HI.  24 ;  Adams  v.  Dyer,  8  Johns.  247  ;  Michaels  v.  Boyd, 
I  Cart.  259  ;  Burney  v.  Boyett,  1  How.  Miss.  39 ;  Reeves  v.  Johnson,  7  Halst. 
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§  204.  Liens  of  executions  from  Federal  Courts. — 
The  various  States  have  no  power  to  enact  laws  regulating,  in 
any  respect,  the  procedure  of  the  Courts  of  the  United  States, 
nor  prescribing  or  limiting  the  lieu  of  any  execution  issuing 
from  those  Courts.  The  United  States  Government  has  the 
exclusive  authority  to  enact  and  to  interpret  laws  regulating 
the  process  of  its  Courts.  Such  process  is  entirely  free  from 
the  dominion  of  State  laws,  except  so  far  as  such  laws  have 
been  adopted  by  Congress  or  by  the  different  Federal  Courts.1 
The  act  regulating  the  procedure  of  the  Courts  of  the  United 
States  provides  that  "  the  party  recovering  a  judgment  in  any 
common-law  cause,  in  any  Circuit  or  District  Court,  shall  be 
entitled  to  similar  remedies  upon  the  same,  by  execution  or 
otherwise,  to  reach  the  property  of  the  judgment-debtor,  as 
are  now  provided  in  like  causes  by  the  laws  of  the  State  in 
which  such  Court  is  held,  or  by  any  such  laws  hereafter  en- 
acted which  may  be  adopted  by  general  rules  of  such  Circuit 
or  District  Court ;  and  such  Courts  may,  from  time  to  time, 
by  general  rules,  adopt  such  State  laws  as  may  hereafter  be 
in  force  in  such  State  in  relation  to  remedies  upon  judgments, 
as  aforesaid,  by  execution  or  otherwise."  It  results,  from 
this  section,  that  whether  executions  from  the  Federal  Courts 
shall  be  treated  as  liens  from  their  teste,  from  their  delivery, 
or  from  their  levy,  must  be  determined  from  inspection  of 
such  laws  of  the  State  wherein  the  writ  is  issued  as  were  in 
force  at  the  passage  of  the  section  quoted,  or  have  since  been 
adopted  by  the  Courts  in  virtue  of  the  powers  conferred  by 
that  section.  Cases  of  conflict  frequently  arise  between  writs 
issued  by  Federal  Courts,  and  delivered  to  the  United  States 
marshal,  and  writs  issued  by  State  Courts,  and  placed  in  the 
hands  of  officers  of  the  State.  Under  such  circumstances, 

33  ;  Rockhill  v.  Hanna,  15  How.  U.  S.  189 ;  Waterman  v.  Haskin,  11  Johns. 
228 ;  Ulrich  v.  Dreyer,  2  Watts,  303. 

1  Wayman  v.  Southard,  10  Wheat.  1 ;  Bank  of  U.  S.  v.  Halstead,  10  Wheat. 
51 ;  Boyle  v.  Zachario,  6  Pet.  648 ;  Beers  v.  Haughton,  9  Pet.  331  ;  Boss  i>.  Du- 
val,   13  Pet.  45;    U.   S.  v.  Knight,  14  Pet.  301  ;  Amis  v.  Smith,  16  Pet.  303; 
Massingill  v.  Downs,  7  How.  U.   S.   7CO  ;  Corwin  v.  Benham,  2  Ohio  St  36 ; 
Carroll  v.   Watkins,   1  Abb.  U.  S.  474;    Cropsey  v.  Randall,  2  Blatchf.  341,. 
Ward  v.  Chamberlain,  2  Black,  430  ;  Freeman  on  Judgments,  Sec.  403. 

2  Dcsty's  Federal  Procedure,  Sec.  916  ;  17  U.  Stat.  197. 
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the  writ  which  is  first  levied  thereby  obtains  precedence,  and 
becomes  entitled  to  satisfaction  out  of  the  proceeds  of  the 
property  seized.1  The  rule  seems  to  be  universally  recog- 
nized, that  when  two  different  tribunals  have  the  concurrent 
right  to  seize  upon  property,  that  whose  officers  first  accom- 
plish a  seizure  obtains  an  exclusive  jurisdiction  over  the  prop- 
erty seized,  which  the  other  tribunal  will  not  attempt  to 
disturb.2 

§  205.  The  lien  of  an  execution  does  not  continue  the 
lien  of  a  judgment. — Lands,  while  bound  by  a  judgment,  are, 
nevertheless,  so  far  the  subjects  of  subsequent  conveyance  and 
incumbrance,  that  such  conveyance  or  mcumbrance  can  only 
be  destroyed  by  a  sale  of  the  property  under  the  judgment 
made  during  the  life  of  its  lien.  In  many  instances,  sales 
have  been  made  by  judgment-debtors  during  the  life  of  the 
judgment-liens.  Subsequently,  and  while  the  liens  were  still 
in  force,  executions  have  been  taken  out  and  levied,  but  no- 
sales  were  made  until  after  the  time  designated  by  law  for 
the  termination  of  the  judgment  lien.  In  Missouri,  it  was 
held  that  the  lien  of  the  execution  continued  that  of  the  judg- 
ment ;  and,  therefore,  that  the  execution  sale  divested  all 
titles  and  liens  acquired  from  the  debtor  subsequent  to  the 
judgment.3  In  all  the  other  States,  so  far  as  we  are  aware, 
the  decisions  made  upon  this  subject  are  in  conflict  with  that 
made  in  Missouri,  and  affirm  that  a  sale  made  after  the  ex- 
piration of  a  judgment  lieu  is  to  be  treated  as  though  such 
lien  had  never  existed.4 

1  Pulliam  v.  Osborne,  17  How.  U.  S.  471 ;  Brown  v  Clarke,  4  How.  U.  S.  4 ; 
Williams  v.  Benedict,  8  How.  U.  S.  107  ;  Logan  v.  Lucas,  59  HI.  237 ;  Hagaa 
v.  Lucas,  10  Pet.  400 ;  Munson  v.  Harroun,  34  111.  422 ;  Schaller  v.  Wickersham, 
7  Cold.  376  ;  Buggies  v.  Simonton,  3  Bissell,  325. 

2  Fox  v.  Hempfield  R.  R.  Co.  2  Abb.  C.  C.  151 ;  Riggs  v.  Johnson,  6   WalL 
197  ;  Crane  v.  McCoy,  1  Bond,  422 ;  Moore  v.  Withenburg,  13  La.  An.  22  ;  John- 
son v.  Bishop,  1  Woolw.  324 ;  Bill  v.  N.  A   Co.  2  Biss.  390  ;  Bell  v.  Loan  &  T. 
Co.  1  Biss.  260  ;  Chapin  v.  James,  7  Ch.  Leg.  News,  33 ;  U.  T.  Co.  v.  R.  R.  Co. 
7  Ch.  Leg.  News,  33  ;  Taylor  v.  Carryl,  20  How.  583  ;  Peck  v.  Jenness,  7  How. 
U.  S.  612  ;  Smith  v.  Mclver,  9  Wheat.  532  ;  Freeman  v.  Howe,  24  How.  U.  S. 
450  ;  Buck  v.  Colbath,  3  Wall.  334. 

8  Bank  of  Mo.  v.  Wells,  12  Mo.  361. 

4  Tenney  v.  Hemenway,  53  111.  98;  Gridley  v.  Watson,  53  HI.  186  ;  Trapnall 
v.  Richardson,  8  Eng.  543  ;  Rogers  u.  Druppel,  46  Cal.  654  ;  Bagley  v.  Ward, 
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§  206.  No  lien  while  the  writ  is  not  being  executed 
in  good  faith.— By  the  Statute  of  13  Elizabeth,  Ch.  5,  exe- 
cutions taken  out  with  intent  to  hinder,  delay,  or  defraud 
creditors,  or  others,  are,  as  against  the  persons  sought  to  be 
hindered,  delayed,  or  defrauded,  utterly  void.1  The  opera- 
tion of  this  statute  upon  the  lien  of  executions  has  been  the 
subject  of  very  frequent  judicial  decision,  and  of  occasional 
judicial  dissension.  According  to  a  very  considerable  pre- 
ponderance of  the  authorities,  no  actual  intent  to  hinder,  de- 
lay, or  defraud  any  one  need  be  shown.  An  execution  and 
its  lien  may  be  avoided  by  such  conduct  on  the  part  of  the 
plaintiff  as  shows  an  improper  use  of  his  writ,  though  the 
motives  influencing  such  conduct,  instead  of  being  fraudulent, 
were  grounded  in  kindness  and  charity  toward  the  defendant, 
and  free  from  the  slightest  design  to  injure  others.  The  only 
proper  use  of  an  execution  is  to  enforce  the  collection  of  a 
debt,  and  to  enforce  it  with  a  considerable  degree  of  diligence. 
To  employ  it  for  other  objects  is  inconsistent  with  its  nature, 
and  such  a  perversion  from  its  legitimate  purposes  as  brings 
upon  it  the  penalty  prescribed  by  the  Statute  of  Elizabeth. 
The  plaintiff  in  execution  may  desire  to  allow  the  defendant 
time  in  which  to  make  payment,  and  yet  may  wish  to  save 
himself  from  all  hazard  arising  from  his  delay  to  enforce  the 
collection  of  his  judgment.  He  is  likely,  therefore,  to  take 
out  execution  with  a  view  of  binding  defendant's  property, 
but  with  no  intent  to  make  any  immediate  levy  or  sale.  In 
other  words,  he  seeks  to  convert  an  execution  into  a  mere 
mortgage.  This  the  law  does  not  tolerate.  "Whenever  it  can 
be  shown  that  the  object  of  the  writ  was  merely  to  obtain 
better  security  for  the  debt,  it  is  fraudulent  as  against  subse- 
quent purchasers  or  incumbrancers,  and  outranked  by  subse- 

37  Cal.  121 ;  Isaac  ».  Swift,  10  Cal.  81 ;  Dickenson  v.  Collins,  1  Swan,  516  ;  Roe 
v.  Swart,  5  Cow.  294  ;  Little  v.  Harvey,  9  Wend.  158  ;  Tufts  v.  Tufts,  18  Wend. 
621 ;  Graff  v.  Kipp,  1  Edw.  Ch.  G19  ;  Pettit  v.  Sheppard,  5  Pai.  493  ;  Rupert  v. 
Dantzler,  12  S.  &  M.  697  ;  Beirne  v.  Mower,  13  S.  &  M.  427  ;  Davis  v.  Ehrman, 
20  Penn.  St.  258  ;  Birdwell  v.  Cain,  1  Cold.  302  ;  Sheppard  v.  Bailleul,  3  Tex.  26. 
1  Smith's  Leading  Cases,  82;  Bradley  v.  "Wyndham,  1  Wils.  44;  Snyder  v. 
Hunkleman,  3  Pen.  &  W.  487  ;  Matthews  v.  Warne,  6  Halst.  295 ;  Williamson 
v.  Johnston,  7  Halst.  86. 
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quent  executions.1     But  in  order  to  avoid  a  writ,  as  being  is- 
sued for  the  purpose  of  security  only,  it  must  be  shown  that 
the  plaintiff  gave  some  direction  to  stay  the  execution  of  the 
writ,  or  did  some   other  act  from  which  it  may  be  inferred 
that  he  did  not  intend  to  compel  a  sale.2     The  delivery  of  a 
writ  to  an  officer,  with  directions  not  to  levy,  is  equivalent  to 
no  delivery,  and  can  create  no  lien.3     A  direction  not  to  levy 
or  not  to  sell,  unless  compelled  to  do  so  by  younger  executions, 
is  conclusive  that  the  writ  is  being  used  as  a  mere   security, 
or  to  prevent  other  creditors  from  attempting  to  seize  the 
same  property.     Viewed  in  either  light,  it  is  an  unjustifiable 
use  of  the  writ,  and,  until  countermanded  by  a  direction  to 
proceed,  operates  as  an  entire  suspension  of  the  lien  of  the 
writ,  whether   a  levy  has   been   made   or  not.4      But   it   is 
by  no  means  essential,  in  order  to  postpone  the  lien  of  an  ex- 
ecution, that  the  plaintiff's  purposes  should  be  made  known 
by  so  unmistakable  a  direction  as  that  just  referred  to.     The 
lieu  of  an  execution  is  designed  to  assist  the  plaintiff  while 
he  is  seeking  to  enforce  his  writ.     If  at  anytime  he  is  shown 
not  to  be  seeking  such  enforcement,  then,  during  such  time, 
he  is  without  any  execution  lien,  and  is  liable  to  lose  the 
benefit  of  his  writ  through  the  sale  or  incumb ranee  of  the 
defendant's  property,  or  by  the  operation  of  a  junior  writ. 
He  cannot  avoid  this  result  by  showing  that  his  intentions 
were  meritorious,  or  that  he  knew  of  no  other   creditors. 
Whenever,  by  the  plaintiff's  orders,   or  by  agreement   be- 
tween him  and  the  defendant,  the  execution  of  the  writ  is 
suspended,  by  directions  not  to  levy,  or,  after  levy,  by  direc- 
tions not  to  sell,  whether  such  directions  be  permanent  in 
their  nature,  or  designed  to  operate  only  until  further  orders 

1  Davidsonu.  Waldron,  31  111.  121  ;  Corliss  v.  Stanbridge,  5  Rawle,  286  ;  Free- 
burger's  Appeal,  40  Penii.  244  ;  Weir  v.  Hale,  3  Watts  &  S.  285 ;  Smith's  Ap- 
peal, 2  Penn.  St.  331  ;  Price  v.  Shipps,  16  Barb.  585. 

2  Brown's  Appeal,  26  Penn.  St.  490 ;  Brown  v.  Berry,  55  Barb.  620. 

3  Cook  v.  Wood,  1  Har.  &.  J.  254. 

4  Moore  v.  Fitz,  15  Ind.  43  ;  Kimball  v.  Hunger,  2  Hill,  364 ;  Foster  v.  Smith, 
13  U.  C.  Q.  B.  243;  Crane  v.  Clark,  Hil.  T.  1  828  N.  B.;  Hamilton  v.  Bryson, 
t  Har.  618 ;  Hunt  v.  Hooper,  I'D.  &  L.  626  ;  12  M.  &  W.  664  ;   8  Jur.  203  ;  13 
L.  J.  Exc.  183 ;  Pringle  v.  Isaac,   11  Price,  445  ;  Dunderdale  v.   Sauvestre,    13 
Abb.  Pr.  116  ;  Flick  v.  Troxsell,  7  Watts  &  S.  65  ;  McClure  v.  Ege,  7  Watts,  74. 

F.  Ex.— 20. 
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are  given,  then,  according  to  a  decided  preponderance  of  the 
authorities,  the  lien  is  also  suspended,  and  the  execution  be- 
comes dormant.1  The  plaintiff  in  the  writ,  and  the  officer 
entrusted  with  its  execution,  must  necessarily  he  permitted 
to  exercise  a  reasonable  discretion  in  carrying  it  into  effect. 
The  plaintiff  is  not  compelled  to  proceed  at  once  to  a  sale, 
when,  by  so  doing,  he  would  defeat  rather  than  promote  the 
objects  of  the  writ,  or  would  unnecessarily  and  unreasonably 
impoverish  the  defendant.  Hence,  a  reasonable  adjournment 
of  the  sale  does  not  render  the  writ  dormant,  provided  it  may 
still  be  executed  before  the  return-day.2  So,  where  hides 
were  levied  upon  in  tho  autumn  while  tanning  in  a  vat,  and 
were,  on  that  account,  not  in  a  fit  condition  to  be  sold  until 
the  next  spring,  it  was  held  that  the  plaintiff  did  not  waive 
the  priority  of  his  writ  by  directing  that  the  sale  be  post- 
poned till  they  were  in  condition  to  be  sold.3  An  execution, 
when  delivered  to  an  officer,  is  presumed  to  have  been  deliv- 
ered for  service.4  This  presumption  may,  as  we  have  shown, 
be  rebutted,  by  proving  that  the  delivery  was  accompanied 
by  directions  staying  the  execution  of  the  writ.  In  many  in- 
stances, the  existence  of  such  directions  cannot  be  established 
by  direct  proof,  and  yet  the  manner  in  which  the  officer  has 
conducted  himself,  and  the  lenity  with  which  the  plaintiff  has 
viewed  such  conduct,  indicate  that  the  directions  must  have 
been  given,  or  that,  by  some  means,  the  officer  and  the 
plaintiff  must  have  come  to  a  mutual  understanding  to  delay 

1  Rosa  v.  Weber,  26  HI.  221 ;  Truit  v.  Ludwig,  25  Penn.  St.  145  :  Kellog-  i: 
Griffin,  17  Johns.  274 ;  Ball  v.  Shell,  21  "Wend.  222  ;  Bailey  v.  Burming,  1  Lev. 
174 ;  Kempland  v.  Macauley,  Peake,  66  ;  Eberle  v.  Mayer,  1  Rawle,  3C6  ;  Hick- 
man  u.  Caldwell,  4  Rawle,  376 ;  Berry  v.  Smith,  3  Wash.  C.  C.  60 ;  Kauffelt's 
Appeal,  9  "Watts,  334 ;  Commonwealth  v.  Stremback,  3  Rawle,  341 ;  Porter  u. 
Cocke,  Peck,  30  ;  Lowry  v.  Coulter,  9  Barr,  349  ;  Wood  v.  Gary,  5  Ala.  43 ;  Branch 
Bank  v.  Boughton,  15  Ala.  127  ;  Wise  v.  Darby,  9  Mo.  131 ;  Albertsoa  v.  Gold- 
by,  28  Ala.  711  ;  Kuowcr  v.  Barnard,  5  Hill,  377     Ball  v.  Shell,  21  Wend.  222 ; 
Hickok  v.  Coatcs,  2  "Wend.  419  ;  Hew  v.  Barber,  3  Cow.  272  ;  Lovich  v.  Crowder, 
8  B.  &  C.  132  ;  2  M.  &  R.  84  ;  Slocomb  v.  Blackburn,  18  Ark.  309  ;  Mickie  v. 
Planters'  Bank,  4  How.  Miss.  130. 

2  Lantz  v.  Worthington,  4  Penn.  St.  153 ;  Dancy  v.  Hubbs,  71  N.   C.   424 ; 
Logan  v.  Dougherty,  70  N.  C.  558  ;  Childa  v.  Dil worth,  44  Penn.  St.  123. 

3  Power  v.  Van  Buren,  7  Cow.  560. 

4  Johnson  t>.  Crocker,  4  All.  94. 
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the  execution  of  the  writ.  No  doubt  many  cases  may  arise 
in  which,  from  all  the  circumstances,  the  jury  will  be  war- 
ranted in  inferring  directions  for  delay,  though  no  direct 
proof  can  be  produced.  An  execution  cannot  become  dor- 
mant without  some  fault  on  the  part  of  the  plaintiff.  He 
is  certainly  not  liable  for  the  ordinary  neglect  of  the 
officers  with  whom  he  intrusts  his  process.1  And  there 
are  many  cases  in  which  the  broad  declaration  is  made  that 
the  plaintiff  is  not  to  be  deprived  of  the  benefit  of  his  lien  by 
his  mere  acquiescence  in  the  delay  of  the  officer,  but  only  by 
his  direction  to  stay  the  writ.2  As  the  plaintiff  is  obliged  to 
seek  the  assistance  of  officers  of  the  law,  who  are  not  always 
the  agents  whom  he  would  prefer,  if  allowed  his  choice,  and 
as  they  may  be  guilty  of  laches,  in  which  he  may  have  no 
complicity,  there  is  a  manifest  propriety  in  exempting  him 
from  the  evil  consequences  of  their  inattention  and  neglect  in 
ordinary  circumstances.  But  he  is  not  without  means  of  com- 
pelling them  to  act  with  reasonable  promptness.  His  neg- 
lect for  a  long  period  to  employ  those  means  is  certainly 
either  evidence  of  his  complicity  in  the  delay,  or  of  gross 
laches  in  the  discharge  of  his  own  business.  While  the 
property  of  the  defendant  remains  in  his  possession,  the  lien 
of  the  execution  is  a  secret  lieu,  and  as  such  it  ought  not  to 
be  favored  in  law.  The  property  is  liable  to  be  sold  by  the 
defendant  to  purchasers  for  value,  and  without  notice  of  the 
lieu.  The  hardship  of  exposing  such  purchasers  to  liens 
during  a  diligent  execution  of  the  writ  can  hardly  be  justi- 
fied. By  what  terms,  then,  can  we  adequately  condemn  the 
rule  of  law  which,  as  against  them,  permits  the  indefinite 
continuance  of  the  lien  through  the  laches  or  acquiescence  of 
plaintiffs  ?  To  the  credit  of  the  judiciary  let  it  be  said,  that 
the  rule  that  the  mere  acquiescence  of  the  plaintiff'  in  delay 
cannot  render  the  lieu  dormant,  has  not  been  applied  in  ex- 
treme cases.  In  Ohio,  a  stallion,  levied  upon  September 

1  Leach  v.  Williams,  8  Ala.  759. 

2  McCoy  v.  Reed,  5  Watts,  300  ;  Snipes  v.  Sheriff,  1  Bay,  295  ;   Russell  v. 
Ribbs,  5  Cow.   390 ;   Benjamin   v.    Smith,   12  Wend.  404  ;  Doty  v.  Turner,  8 
Johns.  20 ;  Herkimer  Bank  u.  Brown,  6  Hill,  232 ;  Thomas  v.  Van  Vetchen.  5 

AM).  Pr.  458. 
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llth,  1857,  wag  left  in  the  possession  of  the  defendant,  who 
Bold  it  November  3d,  1858.  The  execution  was  held  to  be 
dormant  as  against  this  purchaser,  because,  as  it  was  in  the 
power  of  plaintiffs  to  have  compelled  a  sale,  they  were  guilty 
of  laches  in  not  doing  so.1  Similar  principles  were  announced 
in  Kentucky,  where  a  sale  of  lands  was  delayed  in  one  case 
for  seventeen  months,2  and  in  another  for  three  years  ; 3  and 
also  in  New  York,  where  a  cow  was  sold  after  an  execution 
had  lain  for  thirteen  months  in  the  sheriff's  office  without  a 
levy.4  From  the  rules  stated  in  this  section  concerning  the 
effect  of  a  direction  to  stay  executions,  the  Courts  of  Delaware, 
New  Jersey,  and  South  Carolina  dissent.  In  the  first  named 
State,  the  plaintiff  may  safely  instruct  the  sheriff  not  to  pro- 
ceed unless  compelled  by  other  judgment-creditors  ;5  in  the 
second  named  State,  he  may  direct  the  officer  not  to  sell  till 
further  orders  ; 6  while  in  the  last  named  State,  a  writ  "  lodged 
to  bind"  has  precedence  over  a  subsequent  writ  "lodged  to 
levy  and  sell."7  A  stay  of  execution,  made  by  the  Court, 
does  not  affect  the  execution  lien.8  After  a  levy  has  been 
made,  the  property  may  be  left  in  the  possession  of  the  de- 
fendant, under  an  agreement  that  it  shall  be  forthcoming  at 
the  day  of  sale.  When  and  in  what  circumstances  this  may 
operate  as  a  postponement  of  the  writ,  in  favor  of  eubsequeut 
purchasers  or  of  junior  writs,  will  be  considered  in  the  chap- 
ter on  the  levy  of  executions. 

§  207.  Not  destroyed  during  the  life  of  the  writ,  ex- 
cept by  fault  of  plaintiff. — Except  where  lost  by  abandon- 
ment of  the  levy,  or  by  the  fault  of  the  plaintiff'  in  staying 
the  execution  of  the  writ,  or  in  making  some  use  of  it  actu- 
ally or  constructively  fraudulent,  the  lien  of  an  execution 

1  Acton  v.  Knowles,  1-i  Ohio  St.  18. 

2  Owens  v.  Patterson,  G  B.  Monr.  489. 

3  Deposit  Bank  v.  Berry,  2  Bush,  236. 

4  Bliss  v.  Ball,  9  Johns.  132.     See  Snyder  u.  Beam,  1  Browne,  366 ;  Wood  u. 
Keller,  2  Miles,  81. 

6  Janvier  v.  Suttou,  3  Harring.  37  ;  Hickman  v.  Hickman,  Ib.  484. 

6  Cumberland  Bank  v.  Hann,  4  Har.  N.  J.  166. 

7  Greenwood  v.  Naylor,  1  McCord,  414. 

8  Bain  v.  Lyle,  G8  Penn.  St.  60. 
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seems  not  to  be  lost,  except  by  some  matter  which  is  suffi- 
cient to  deprive  the  writ  of  all  farther  vitality.  Such  a  mat- 
ter is  called  into  existence  by  the  reversal  or  satisfaction  of 
the  judgment.  The  temporary  satisfaction  of  the  judgment 
operates  as  a  temporary  suspension  of  the  lien.  The  revival 
of  the  judgment,  while  it  might  revive  the  lien,  could  not  do 
so  to  the  prejudice  of  intermediate  purchasers  or  incum- 
braucers.  Taking  the  defendant  in  execution,  beiuo-  for  the 

O  '  «-J 

time  being  a  satisfaction  of  the  judgment,  must  necessarily 
suspend  all  execution  liens.1  A  forthcoming  bond  is,  in  some 
States,  considered  as  a  satisfaction  of  the  writ,  and  hence  as 
a  suspension  of  the  execution  lien.2  A  similar  effect  is  pro- 
duced by  replevying  an  execution,  "for  by  replevying  the 
debt  the  execution  becomes  satisfied,  and  it  would  be  pre- 
posterous to  suppose  that  a  lien,  created  for  the  purpose  of 
discharging  an  execution,  could  continue  to  exist  after  the 
execution  itself  is  satisfied."3  But  in  other  States  a  forth- 
coming bond,4  or  a  bond  given  to  stay  execution,5  does  not 
satisfy  the  writ,  and  hence  it  does  not  destroy  the  lien.  If 
property  be  taken  from  the  officer  in  a  replevin  suit,  bond 
being  given  for  its  return  if  the  suit  result  in  his  favor, 
neither  the  bond  nor  the  temporary  loss  of  possession  de- 
stroys the  execution  lien.  If  the  suit  terminates  in  his  favor, 
the  officer  must  retake  the  property,  and  sell  it  under  his 
writ.6  If  there  be  two  or  more  executions  in  an  officer's 
hands,  under  which  a  levy  has  been  made,  and  the  officer  re- 
quires a  bond  of  indemnity,  which  the  holder  of  the  senior 
writ  refuses  to  give,  and  the  holder  of  the  junior  writ  gives, 
the  latter,  by  a  statute  of  Alabama,  obtains  precedence  over 

1  Rockhill  v.  Hanna,  15  How.  U.  S.  189  ;  Snead  v.  McCoull,  12  How.  U.  S. 
407. 

2  Brown  v.  Clark,  4  How.  U.  S.  4  ;  King  v.  Terry,  6  How.  Miss.  513  ;  Wither- 
spoon  v.  Spring,  3  How.  Miss.  60  ;  Bank  of  U.  S.  v.  Patton,  5  Ib.  200  ;  Parker 
o.  Dean,  45  Miss.  408  ;  Malone  v.  Abbott,  3  Humph.  532. 

8  Harrison  v.  Wilson,  2  A.  K.  Marsh.  547. 

4  Campbell  v.  Spruce,  4  Ala.  543  ;  Doremus  u.  Walker,  8  Ib.  194  ;  Babcock  v. 
Williams,  9  Ib.  150 ;  Branch  Bank  v.  McColluin,  20  Ib.  280. 

6  Branch  Bank  v.  Curry,  13  Ala.  304  ;  Brush  v.  Sequin,  24  HI.  254 ;  Lantz  v. 
Worthington,  4  Penn.  St.  153  ;  Sedgwick's  Appeal,  7  W.  &  S.  260  ;  Hastings  v, 
kiuigley,  4  Penn.  L.  J.  220. 

6  Ferguson  v.  Williams,  3  B.  Monr.  304. 
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the  holder  of  the  elder  writ.1  In  Pennsylvania,  while  an 
officer  held  property  under  three  writs,  a  bond  of  indemnity 
was  required.  It  was  given  by  the  holder  of  the  junior  writ, 
and  refused  by  the  others.  The  officer  thereafter  proceeded 
to  soil  the  property  under  all  the  writs.  It  was  held  that  the 
senior  writs  had  not  lost  their  priority,  and  must  first  be  sat- 
isfied, because  there  was  no  statute  giving  precedence  to  the 
giver  of  the  bond  of  indemnity,  and  because,  while  the 
officer  might  have  abandoned  his  levies  under  the  senior 
writs,  lie  had  not  done  so.2  But  if,  on  the  refusal  of  the 
holder  of  a  writ  to  give  a  bond  of  indemnity,  the  officer 
surrenders  possession  of  the  property  to  the  claimant,  the 
lien  of  the  execution  ceases  to  operate.  Upon  the  subse- 
quent giving  of  the  bond,  the  officer  may  again  take  the 
property  to  satisfy  the  writ  ;  but  he  cannot  do  so  to  the 
prejudice  of  rights  acquired  while  the  claimant  was  in  pos- 
session.3 It  is  well  settled  that  an  execution  lieu  cannot 
be  displaced  by  subsequent  proceedings  under  the  bank- 
rupt law  of  the  United  States.  The  rights  of  the  assignee 
of  a  bankrupt  debtor  are  always  subordinate  to  all  judg- 
ment4 and  execution  liens  to  which  the  bankrupt's  estate  was 
subject  when  the  petition  in  bankruptcy  was  filed.  Such 
liens  can  be  avoided  only  by  showing  that  they  were  obtained 
in  pursuance  of  a  purpose  to  avoid  or  delay  the  operation  of 
the  bankrupt  act ;  and  such  a  purpose  will  not  be  inferred 
merely  from  the  fact  that  the  debtor  did  not  defend  the  action, 
or  that  he  was  known  to  be  in  an  insolvent  condition.6 

1  Piokard  v.  Peters,  3  Ala.  493.     2  Girard  Bank  v.  P.  &  N.  R.  R.  Co.  2  Miles,  447. 

3Qtey  v.  Moore,  17  Ala.  280;  Gotten  v.  Thompson,  25  Ala.  671. 

4  Witt  v.  Hereth,  8  C.  L.  N.  40 ;  13  B.  R.  10G  ;  Webster  r.  Woolbridge,  3  Dill. 
74 ;  In  re  Weeks,  4  B.  R,.  364  ;  Meeks  i-.  Whatley,  10  N.  B.  501 ;  Haworth  v. 
Travis,  13  B.  R.  145  ;  In  re  Hambright,  2  B.  R.  502  ;  Retd  v.  Bullington,  11 
B.  R.408  ;  Phillips  o.  Bowdoin,  14  B.  R.  43;  Wiuship  v.  Phillips,  14  B.  R.  50. 

6  Mays  v.  Fritton,  20  Wall.  414  ;  11  N.  B.  R.  229  ;  Wilson  v.  City  Bank  of  St. 
Paul,  17  Wall.  473 ;  G  Ch.  L.  N.  149  ;  9  N.  B.  R.  97  ;  S.  C.  1  Am.  L.  T.  N.  S.  1 ; 
In  re  Wearacr,  8  N.  B.  Reg.  527  ;  Haworth  v.  Travis,  13  N.  B.  Reg.  145 ;  In  ro 
Fuller,  4  B.  Reg.  29  ;  In  ro  Smith,  1  N.  B.  Reg.  599  ;  In  re  McGilton,  7  N.  B. 
Reg.  294 ;  Whithed  v.  Pillsbury,  13  N.  B.  R.  249  ;  Swopo  v.  Arnold,  5  N.  B.  R. 
148  ;  Goddard  r.  Weaver,  6  N.  B.  R.  440 ;  Bernstein's  Case,  2  Benedict,  44  ;  Wil- 
son v.  Childs,  and  An^hutz  v.  Campbell,  8  N.  B.  Reg.  527  ;  In  re  Black,  2  B.  Reg. 
171 ;  ITI  T".  Korr,  2  B.  Reg.  338  ;  Marshall  v.  Knox,  8  N.  B.  R.  97  ;  Appleton  u. 
Bowles,  9  N.  B.  R.  3.~>4  ;  Smith's  Case,  2  Benedict,  432  ;  1  N.  B.  Reg.  599 ;  Reescr 
n.  Johnson.  7C,  Penn.  St.  313  ;  10  N.  B.  Reg.  Rep.  4G7  ;  Fehley  v.  B.irr.  G6  Perm. 
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St.  196  ;  In  TO  Weeks,  4  B.  Reg.  116.  See  alao  Matter  of  Campbell,  7  Am.  L. 
Reg.  N.  S.  100 ;  Campbell's  Case,  1  Abb.  U.  S.  188  ;  In  re  Burns,  7  Am.  L.  Reg. 
105 ;  Ex  parte  Donaldson,  7  Am.  L.  Reg.  213 ;  Scott's  Case,  1  Abb.  U.  S.  336  ; 
Sharman  v.  Howett,  40  Geo.  257  ;  2  Am.  Rep.  576  ;  In  re  Hufnagel,  12  N.  B. 
Reg.  554 ;  In  re  Hughes  &  Son,  11  N.  B.  Reg.  452 ;  Appleton  v.  Bowles,  6  Ch. 
L.  N.  192.  The  same  rule  prevailed  under  preceding  bankrupt  acts,  except  that 
it  applied  to  attachment  as  well  as  to  execution  liens.  (Ingraham  v.  Phillips,  1 
Day,  117;  Franklin  Bank  v.  Batchelder,  23  Me.  60  ;  Davenport  v.  Til  ton,  10 
Met.  320 ;  Kittredge  v.  Warren,  14  N.  H.  509 ;  Kittredge  v.  Emerson,  15  N. 
H.  277  ;  Buffum  v.  Seaver,  16  N.  H.  160,  Vreeland  v.  Bruen,  1  Zabr.  214  ; 
Wells  r.  Brander,  18  Miss.  348 ;  Downer  v.  Brackett,  21  Vt.  599  ;  Rowell's  Case, 
21  Vt.  620.)  The  rights  of  the  holder  of  an  execution  lien  were  denied  in  In  re 
Tills  &  May,  11  N.  B.  R.  214. 


Note. — Concerning  the  right  to  prosecute  liens  after  proceedings  in 
bankruptcy  have  been  instituted. — It  must  be  remembered  that  it  does  not 
necessarily  follow,  that  because  property  is  charged  with  a  valid  lien,  that  such 
lien  can  be  made  productive  by  proceedings  in  the  State  Courts.  The  respective 
authority  of  the  State  and  Federal  Courts,  in  the  enforcement  of  such  liens,  has 
been  the  subject  of  a  vast  amount  of  judicial  dissension,  and  continues  to  occasion 
the  most  irreconcilable  decisions  and  the  most  distressing  doubts.  On  the  one 
side,  the  claim  is  made  that  the  Federal  Courts  proceeding  in  bankruptcy  have 
exclusive  jurisdiction  over  all  the  estate  of  the  bankrupt,  and  all  liens  thereon  ; 
that  the  holder  of  the  lien  must  in  all  cases  present  his  claim  against  the  bank- 
rupt to  the  tribunal  having  charge  of  the  bankruptcy  proceedings  ;  and  either 
have  his  lien  satisfied  out  of  the  proceeds  of  the  estate  when  realized  in  that 
tribunal,  or  else  seek  permission  to  proceed  in  the  State  Courts.  (In  re  Bridge- 
man,  2  N.  B.  Reg.  312  ;  In  re  Bigelow,  1  N.  B.  Reg.  632 ;  In  re  Bowie,  1  N.  B. 
R.  628 ;  Blum  v.  Ellis,  8  Ch.  L.  N.  163 ;  13  N.  B.  R.  345  ;  In  re  Ruehle,  2  N.  B. 
Reg.  577  ;  Frizelle,  5  N.  B.  Reg.  122  ;  In  re  Cook&  Gleason,  3  Bissell,  116  ;  Vo- 
gel,  2  N.  B.  Reg.  427;  Stuart  v.  Hines,  6  N.  B.  Reg.  416  ;  In  re  Hufnagel,  12 
N.  B.  Reg.  556  ;  In  re  Whipple,  13  N.  B.  Reg.  373 ;  In  re  Brinkman,  7  N.  B. 
Reg.  421 ;  Davis  v.  Anderson,  6  N.  B.  Reg.  145.)  In  some  instances,  proceed- 
ings for  the  enforcement  of  liens,  carried  on  in  the  State  Courts,  though  in  the 
absence  of  any  special  inhibition  of  the  Courts  of  Bankruptcy,  have  been  de- 
clared void.  (Phelps  v.  Sellick,  8  N.  B.  R.  390  ;  Stemmons  v.  Burford,  39  Tex. 
352  ;  Davis  v.  Anderson,  6  N.  B.  R.  145.)  But  certainly  the  State  Courts  are 
not  so  entirely  without  jurisdiction  as  to  render  their  proceedings  absolutely 
void.  If  a  tribunal  has  no  jurisdiction  over  a  subject-matter,  it  is  impossible, 
even  by  the  consent  of  the  parties  in  interest,  to  confer  any  validity  on  the 
judgments  or  orders  of  such  tribunal.  (Freeman  on  Judgments,  Sec.  120.) 
But  if  the  assignee  of  a  bankrupt  submits  his  rights  in  regard  to  the  enforce- 
ment of  a  lien,  or  the  distribution  of  the  proceeds  of  a  sale,  to  a  State  Court,  he 
is  bound  by  its  decision.  (Mays  v.  Fritton,  11  N.  B.  R.  229;  20  Wall.  414; 
Augustine  v.  McFarland,  13  N.  B.  Reg.  7  ;  Scott  v.  Kelley,  12  N.  B.  Reg.  96.) 
Where  a  sale  has  been  made  under  proceedings  in  a  State  Court  to  enforce  a  lien, 
and  the  property  brings  its  value,  the  Bankruptcy  Court  will  generally  refuse 
to  interfere,  for  the  reason  that  no  advantage  could  accrue  to  the  creditors  of 
the  bankrupt  from  such  interference.  (In  re  Hufnagel,  12  N.  B.  R.  556  ;  In  re 
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Iron  Mountain  Co.  4  N.  B.  R.  G45 ;  In  re  Fuller,  4  B.  R  Quarto,  29 ;  1  Saw. 
423  ;  In  re  Bowie,  1  N.  B.  R.  628  ;  In  re  Lambert,  2  N.  B.  R.  42G ;  Lee  v.  Ger- 
man Association,  3  N.  B.  R  218.)  The  right  of  the  tribunal  having  jurisdio 
tion  of  the  bankrupt's  estate  to  compel  the  claimants  of  liens  to  adjudicate 
their  claims  before  it  is  not  seriously  questioned.  Hence,  such  claimants  have 
frequently  been  enjoined  from  proceeding  further  in  the  State  Courts.  (Kero- 
sene Oil  Co.  3  N.  B.  R.  125 ;  3  Ben.  35 ;  G  Blatchf.  521 ;  In  re  Mallory,  G  N.  B. 
R.  22  ;  Jones  v.  Leach,  1  N.  B.  R.  595  ;  In  re  Shuey,  G  Ch.  L.  N.  248;  Witt  v. 
Hereth,  8  Ch.  L.  N.  41 ;  13  N.  B.  R.  10G;  In  re  Lady  Bryan  Mining  Co.  G  N. 
B.  R.  252 ;  Samson  v.  Clark,  G  N.  B.  R.  403  ;  In  re  Hufnagel,  12  N.  B.  R.  55G  -T 
In  re  Whipple,  13  N.  B.  R.  373.)  And  sales  made  without  permission  have 
either  been  vacated,  or  the  claimants  who  proceeded  have  been  held  responsible 
for  the  value  of  the  property  sold,  regardless  of  the  price  realized.  (Davis  v. 
Anderson,  G  N.  B.  R.  145  ;  In  re  Rosenberg,  3  N.  B.  R.  130  ;  Smith  v.  Kehr,  7 
N.  B.  R.  97.) 

But  supposing  that  the  lien  holder  chooses  to  rely  upon  his  lien,  and  the  Bank- 
rupt Court  does  not  enjoin  him  from  proceeding,  nor  in  any  other  manner  bring 
him   before  it,  and  undertake  to  adjudicate  upon  his  rights.     May  he,  in  such 
circumstances,  lawfully  proceed  in.  the  State  Courts  until  the  Bankruptcy  Courts 
command  him  to  desist  ?     The  cases  which  were  first  cited  in  this  note  insist  that 
all  the  debts  due  from  the  bankrupt  must  be  proved  against  his  estate,  and  that 
the  holders  of  liens  cannot  make  them   productive  except  by  proceedings  either 
in  the  Bankruptcy  Court,  or  having  the  express  sanction  of  that  Court.    The  pre- 
tensions of  these  cases  must  be  very  materially  abated,  if  not  altogether  denied. 
It  is  now  settled  that,  if  an  execution  has  been  issued  and  lovierl,  the  officer  mak- 
ing the  levy  may,  notwithstanding  the  subsequent  bankruptcy  of  the  defendant, 
proceed  to  sell  the  property,  and  that  the  Bankruptcy  Courts  will  not,  in  ordin- 
ary circumstances,  interfere  with  his  possession,  nor  enjoin  his  proceedings.     The 
rights  of  the   assignee  are  limited  to  the  proceeds  of  the  sale  remaining  in  the 
hands  of  the  officer  after  the  plaintiff  in  execution  has  been  satisfied.     (In  re 
Weamer,  8  N.  B.  R.  527  ;  Marshall  v.  Knox,  8  N.  B.  R.  97  ;  1G  Wall.  551 ;  In  re 
Bernstein,  1  N.  B.  R.  199;  2  Ben.  44;  Allen  v.  Montgomery,   48   Miss.    101  ; 
Thompson  v.  Moses,  43  Geo.  333 ;  Jones  v.  Leach,  1  N.  B.  R.  595  ;  Maris  v.  Du- 
ron, 1  Brews.  428  ;  In  re  Wilbur,  3  B.  R.  276 ;  1  Ben.  527.)     It  is  also  too  well 
established  to  admit  of  doubt,  that  if  property  has  been  attached  on  mesne  pro- 
cess more  than  four  months  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, the  State  Court  may  make  the  attachment  lien  productive  by  ordering  a 
Bale  of  the  property.  (Doe  v.  Childress,  21  Wall.  G42 ;  Stoddard  r.  Locke,  43  Vt. 
574  ;  Daggett  v.  Cook,  37  Conn.  341 ;  Hatch  v.  Seely,  13  N.  B.  R.  380 ;  Bates  ?;. 
Tappan,  99  Mass.  376  ;  3  N.  B.  R.  647 ;  Leighton  v.  Kelsey,  57  Me.  85 ;  4  N. 
B.  R.  471 ;  Batchelder  v.  Putnam,  13  N.  B.  R.  404  ;  Brandon  M.  Co.  o.  Frazer, 
13  N.  B.  R.  3G5  ;  Rowe  v.  Page,  13  N.  B.  R.  36G  ;  Bowman  u.  Harding,  5G  Me. 
559;    4  N.  B.  R.  20;  Gibson  v.  Green,  45  Miss.  218.)     In   Pennsylvania,  the 
State  Courts  are  considered  competent  to  enforce  liens  by  action.     (Keller  r.  Don- 
mead,  C8  Penn.  St.  449  ;  Biddle's  Appeal,  G8  Penn.  St.  13;  9  N.  B.  R.  144.)    In, 
Iowa,   actions  may  be  brought  to  foreclose  mortgages  if  the  assignee  takes  no 
steps   to  redeem,  and  the  mortgagor  has  not,  by  the  presentation  of  his  claim, 
iubmitted  his  lien  to  the  jurisdiction  of  the  Court  of  Bankruptcy.     (McKay  v. 
Funk,  37  Iowa,  661 ;  13  N.  B.  R.  334 ;  Brown  r.  Gibbons,  37  Iowa,  G5i  ;  13  N. 
B.  R.  407.     See  also  Reed  v.  Bullington,  11  N.  B.  R.  408  ;  Wicks  v.  Perkins,  13 
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N.  B.  R.  280.)  There  are  some  other  cases  which,  we  think,  warrant  the  lien 
holder  in  proceeding  till  arrested  by  the  direct  action  of  the  Bankruptcy  Court. 
(In  re  Davis,  8  N.  B.  Rep.  167  ;  1  Saw.  260 ;  Davis  v.  R.  R.  Co.  13  N.  B.  R.  258  ; 
Myer  v.  C.  L.  P.  &  P.  W.  8  Ch.  L.  N.  197  ;  Baum  v.  Stern,  1  Rich.  N.  S.  415  ; 
Lenihan  v.  Hainan,  6  Ch.  L.  N.  63  ;  In  re  Donaldson,  1  N.  B.  R.  181 ;  1  L.  T. 
B.  5  ;  7  A.  L.  Reg.  213.)  But  it  is  said  that,  though  a  judgment  is  conceded  to 
be  a  valid  lien  on  real  estate,  no  sale  can  be  made  under  such  judgment  unless  a 
levy  was  made  before  the  commencement  of  the  proceedings  in  bankruptcy. 
(Jones  u.  Leach,  1  N.  B.  R.  595 ;  Pennington  v.  Sale,  1  N.  B.  R.  572  ;  Turner 
v.  The  Skylark,  6  Ch.  L.  N.  239;  Davis  v.  Anderson,  6  N.  B.  R.  14.5.)  We  are 
unable  to  discover  any  provision  of  the  bankrupt  law  depriving  the  holder  of  a 
judgment  lien  from  making  the  same  productive  by  process  issued  out  of  the  State 
Court,  and  confined  to  the  subject  of  the  lien.  The  right  to  sell  under  a  judg- 
ment lien  has  been  upheld  in  Pennsylvania.  (Reeser  v.  Johnson,  10  N.  B.  R.  467  ; 
76  Penn.  St.  313  ;  Fehley  v.  Barr,  66  Penn.  St.  196.)  Of  similar  import,  as  we 
understand  them,  are  the  decisions  under  the  Bankrupt  Act  of  1841.  (Russell  v. 
Cheatham,  8  S.  &  M.  703 ;  Talbert  v.  Melton,  9  S.  &  M.  27  ;  Savage  v.  Best,  3  How. 
U.  S.  118  ;  Peck  v.  Jenness,  7  How.  U.  S.  612.)  The  Supreme  Court  of  the  United 
States  has  always  exhibited  a  tendency  to  modify  the  pretensions  of  the  subordinate 
Courts,  when  they  were  seeking  to  unduly  extend  the  operation  of  the  bankrupt 
law.  The  recent  decision  in  the  case  of  Ey ster  u.  Gaff,  reported  in  8  Ch.  L.  N.  117, 
shows  that  a  mortgagor  who  has  procured  a  decree  of  foreclosure  may  proceed  to 
eell  the  property  after  the  mortgagee  has  been  declared  a  bankrupt.  In  this 
case,  it  was  shown  that  a  suit  to  foreclose  the  mortgage  had  been  instituted  in 

*  O      O 

1868.  In  May,  1870,  the  mortgagee  filed  his  petition  in  bankruptcy.  There- 
after, in  July  of  the  same  year,  a  decree  of  foreclosure  was  entered,  the  assignee 
not  having  been  made  a  party  to  the  suit.  A  sale  was  made  under  this  decree. 
The  purchaser  in  due  time  brought  his  action  to  recover  possession  of  the  prop- 
erty, and  was  resisted  on  the  ground  that  the  decree  and  sale  were  void.  The 
decree  and  sale  were  sustained.  Justice  Miller,  delivering  the  opinion  of  the 
Court,  said :  "  It  is  a  mistake  to  suppose  that  the  bankrupt  law  avoids,  of  its 
own  force,  all  judicial  proceedings  in  the  State  or  other  Courts  the  instant  one 
of  the  parties  is  adjudged  a  bankrupt.  There  is  nothing  in  the  act  which  sanc- 
tions such  a  proposition.  The  Court,  in  the  case  before  us,  had  acquired  juris- 
diction of  the  parties,  and  of  the  subject-matter  of  the  suit.  It  was  competent  to 
administer  full  justice,  and  was  proceeding,  according  to  the  law  which  gov- 
erned such  a  suit,  to  do  so.  It  could  not  take  judicial  notice  of  the  proceedings 
in  bankruptcy  in  another  Court,  however  seriously  they  might  have  affected  the 
rights  of  parties  to  the  suit  already  pending.  It  was  the  duty  of  that  Court  to 
proceed  to  a  decree,  as  between  the  parties  before  it,  until,  by  some  proper  plead- 
ings in  the  suit,  it  was  informed  of  the  changed  relations  of  any  of  those  parties 
to  the  subject-matter  of  the  suit.  Having  such  jurisdiction,  and  performing  iis 
duty  as  the  case  stood  in  that  Court,  we  are  at  a  loss  to  see  how  its  decree  can 
De  treated  as  void.  It  is  almost  certain  that  if,  at  any  stage  of  the  proceedings, 
before  sale  or  final  confirmation,  the  assignee  had  intervened,  he  would  have 
been  heard  to  assert  any  right  he  had,  or  set  up  any  defense  to  the  suit.  The 
tnere  filing  in  the  Court  of  a  certificate  of  his  appointment  as  assignee,  with  no 
plea  or  motion  to  be  made  a  party  or  to  take  part  in  the  cast1,  deserved  no  atten- 
tion, and  received  none.  In  the  absence  of  any  appearance  by  the  assignee,  the 
validity  of  the  decree  can  only  be  impeached  on  the  principle  that  the  adjudica* 
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tion  of  bankruptcy  divested  the  other  Court  of  all  jurisdiction  whatever  in  the 
foreclosure  suit.  The  opinion  seems  to  have  been  quite  prevalent  in  many  quar- 
ters, at  one  time,  that  the  moment  a  man  is  declared  bankrupt,  the  District  Court 
which  has  so  adjudged  draws  to  itself,  by  that  act,  not  only  all  control  of  the 
bankrupt's  property  and  credits,  but  that  no  one  can  litigate  with  the  assignee 
contested  rights  in  any  other  Court,  except  in  so  far  as  the  Circuit  Courts  have 
concurrent  jurisdiction  ;  and  that  other  Courts  can  proceed  no  further  in  suits  of 
which  they  had,  at  that  time,  full  cognizance.  And  it  was  a  prevalent  practice 
to  bring  any  person  who  contested  with  the  assignee  any  matter  growing  out  of 
disputed  rights  of  property  or  of  contracts,  into  the  Bankrupt  Court,  by  the  serv- 
ice of  a  rule  to  show  cause,  and  to  dispose  of  their  rights  in  a  summary  way. 
This  Court  has  steadily  set  its  face  against  this  view.  The  debtor  of  a  bankrupt, 
or  the  man  who  contests  the  right  to  real  or  personal  property  with  him,  loses 
none  of  those  rights  by  the  bankruptcy  of  his  adversary.  The  same  Courts  re- 
main open  to  him  in  such  contests,  and  the  statute  has  not  divested  those  Courts 
of  jurisdiction  in  such  actions.  If  it  has,  for  certain  classes  of  actions,  conferred 
a  jurisdiction  for  the  benefit  of  the  assignee  in  the  Circuit  and  District  Courts  of 
the  United  States,  it  is  concurrent  with  and  does  not  divest  that  of  the  State 
Courts.  These  propositions  are  supported  by  the  following  cases,  decided  in  this 
Court :  Smith  v.  Mason,  14  Wall.  419  ;  Marshall  v.  Knox,  16  Wall.  501 ;  Mays 
v.  Fritton,  20  Wall.  414;  Doe  v.  Childresa,  21  Wall.  642.  See,  also,  Bishop  v. 
Johnson,  Woolworth,  324." 
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FIRST— GENERAL  PRINCIPLES  APPLICABLE  TO  EXEMPTION 

LAWS. 

§  208.    Exemption  laws  should  be  liberally  construed. 

—Under  the  common  law  and  the  early  English  statutes,  the 
obligation  of  the  debtor  to  discharge  his  liabilities  was  deemed 
to  be  paramount  to  every  consideration  of  benevolence  and 
humanity.  If  unable  to  satisfy  his  obligations,  he  was  placed 
within  the  control  of  his  creditor  so  absolutely,  that  not  only 
his  property,  but  also  his  person,  could  be  taken  and  held  un- 
der execution.  The  law  was  as  cruel  as  Shylock.  Like  him, 
it  listened  to  no  appeals  for  mercy,  but  insisted  upon  the 
satisfaction  of  the  exact  terms  cf  the  bond.  True,  it  stopped 
short  of  the  direct  taking  of  human  life,  and  the  direct  draw- 
ing of  human  blood  ;  but  it  never  hesitated  to  deprive  the 
debtor  of  all  liberty  of  person,  and  to  impair  his  health  and 
spirits,  and  shorten  his  life,  by  confinement  within  the  narrow 
limits  and  foul  atmosphere  of  its  ill-kept  prisons.  It  was 
scarcely  less  cruel  to  his  family.  For  while  it  allowed  them 
a  scanty  supply  of  wearing  apparel,  it  left  them  no  home,  no 
tools  or  implements  of  husbandry,  no  food,  and  no  means  of 
obtaining  a  subsistence.  It  punished  the  debtor  for  not  pay- 
ing his  debts,  and,  by  so  doing,  it  deprived  him  of  all  means 
of  payment.  If  the  creditor  happened  to  be  either  a  sensible 
or  a  merciful  man,  he  would  not  avail  himself  of  the  means 
of  torture  which  the  law  placed  in  his  hands  ;  but  if  he  were 
otherwise,  the  condition  of  the  debtor  was  scarcely  less  un- 
fortunate than  that  of  any  convicted  felon.  The  laws  under 
which,  through  motives  of  humanity  toward  the  debtor  and 
Ms  family,  a  considerable  portion  of  his  property  is  now 
exempt  from  execution,  are  chiefly,  if  not  exclusively,  the 
result  of  statutes  enacted  in  the  various  States  of  the  Ameri- 
can Union.  These  statutes  differ  greatly  from  one  another  iu 
the  enumeration  of  property  exempted,  though  they  are  all 
animated  by  the  same  spirit,  and  intended  to  accomplish  the 
eame  humane  purposes.  The  practitioner  must  necessarily 
etudy  the  subject  of  exemptions  mainly  by  the  aid  of  the 
statutes  of  his  own  State.  The  most  that  can  be  accom- 
plished in  a  text-book  is  to  call  attention  to  those  principles 
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which  are  of  general  application,  and  to  give  such  interpret- 
ation as  can  be  found  in  the  reports,  of  the  various  terms 
and  phrases  contained  in  the  different  statutes.  It  is  of 
primary  importance  that  the  practitioner  should  understand 
the  spirit  in  which  the  statute  of  his  State  will  be  received 
and  construed  by  its  Courts.  Statutes  of  exemption  are  con- 
trary to  the  common  law,  and  their  operation  has,  in  some 
instances,  been  very  much  limited  by  the  application  of  the 
rule  that  statutes  in  derogation  of  the  common  law  must  be 
strictly  construed.1  Where  this  rule  prevails,  no  property 
can  be  successfully  claimed  as  exempt  which  does  not  clearly 
appear  to  be  embraced  within  the  specification  contained  in 
the  statute.  But  in  most  of  the  States,  it  does  not  prevail. 
Exemption  laws  are  occasionally  perverted  from  their  laud- 
able purposes.  They  sometimes  enable  debtors  in  comfort- 
able circumstances  to  bid  defiance  to  creditors  more  impover- 
ished than  themselves.  They  sometimes  assist  scoundrels  to 
consummate  the  most  cruel  frauds.  But  in  the  vast  majority 
of  cases,  their  operation  is  highly  meritorious.  They  often 
assure  to  the  family  the  shelter  of  a  home,  the  means  of  ob- 
taining a  livelihood,  and  the  earnings  of  its  natural  head  and 
protector.  They  mitigate  the  harshness  of  the  cruel  and 
grasping  creditor,  and  give  to  the  most  unfortunate  of  debtors 
a  place  of  refuge  and  a  gleam  of  hope.  Because  of  their 
meritorious  purposes  and  their  remedial  character,  the  Courts 
have  generally  treated  them  with  the  utmost  consideration, 
and  have  been  inclined  to  extend  rather  than  to  restrict  their 
operation.  Hence,  the  rule  is  well  supported,  and  is  con- 
stantly growing  in  favor,  that  exemption  laws,  being  remedial, 
beneficial,  and  humane  in  their  character,  must  be  liberally 
construed.2  Wherever  this  rule  prevails,  and  it  does  not 

1  Guillory  v.  Deville,   21  La.  An.  686 ;  Crilly  v.  Sheriff,  25  La.  An.  219  ; 
Grimes  v.  Bryne,  2  Minn.  106  ;  Temple  v.  Scott,  3  Minn.  419  ;  Eue  v.  Alter,  5 
Denio,  119  ;  Ward  v.  Huhn,  16  Minn.  159. 

2  Allman  v.  Gann,  29  Ala.  240  ;   Favers  v.  Glass,  22  Ala.  621 ;  Sallee  v.  Wa- 
ters, 17  Ala.  482  ;  Noland  v.  Wickham,  9  Ala.  169  ;  Wassell  v.  Tunnah,  25  Ark. 
101 ;  Montague  v.  Richardson,  24  Conn.  346  ;  Good  v.  Fogg,  61111.  449  ;  Deere 
v.  Chapman,  25  HI.  610 ;  Bevan  v.  Hayden,  13  Iowa,  122  ;  Kenyon  v.  Baker,  16 
Mich.  373  ;  King  v.  Moore,  10  Mich.  538  ;  Wade  v.  Jones,  20i  Mo.  75 ;  Megehe 
v.  Draper,  21  Mo.  510 ;  Carpenter   v.  Herrington,  25  Wend.  370  ;  Stewart  v. 
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clearly  appear  whether  certain  property  is  or  is  not  embraced 
within  the  exempting  statute,  the  dehtor  will  generally  be 
allowed  the  benefit  of  the  doubt,  and  suffered  to  retain  the 
property. 

§  209.  No  extra  territorial  force.  —  The  operation  of 
exemption  laws  is  restricted  to  the  State  in  which  they  are  en- 
acted. They  do  not  constitute  a  part  of  the  contract  between 
the  debtor  and  creditor,  to  the  extent  that  the  former  may 
invoke  them  wherever  he  may  choose  to  go.  Hence,  if  a 
man  to  whom  a  debt  was  due  for  personal  services  in  Penn- 
sylvania should  remove  to  another  State,  in  which  such  a 
debt  was  subject  to  execution,  he  could  not  protect  it  from 
garnishment  by  showing  its  exemption  in  the  State  where  it 
was  earned  and  whence  he  had  removed.1  So,  a  resident  of 
one  State,  having  property  in  another,  cannot  hold  it  as  ex- 
empt by  virtue  of  the  exemption  laws  of  the  State  of  his 
domicile.2 

§  210.  Exemption  from  executions  from  Federal 
Courts. — A  party  recovering  judgment  in  any  common-law 
cause,  in  any  Circuit  or  District  Court  of  the  United  States, 
according  to  the  present  statutory  provisions  governing  this 

Brown,  37  N.  Y.  350 ;  Alvord  v.  Lent,  23  Mich.  369  ;  Ford  u.  Johnson,  3i  Barb. 
364 ;  Becker  v.  Becker,  47  Barb.  497 ;  Tillotson  u.  Wolcott,  48  N.  Y.  188  ;  Bui- 
ton  v.  Dearborn,  46  N.  H.  41 ;  Kichardson  v.  Duncan,  2  Heisk.  220 ;  Webb  c. 
Brandon,  4  Heisk.  285 ;  Hawthorne  v.  Smith,  3  Nev.  182  ;  Cobbs  u.  Coleman,  It 
Tex.  594 ;  Anderson  v.  McKay,  30  Tex.  190  ;  Rogers  u.  Ferguson,  32  Tex.  534  ;. 
Gilman  v.  Williams,  7  Wis.  329  ;  Connaughton  v.  Sands,  32  Wis.  387  ;  Kuutz  r. 
Kinney,  33  Wis.  510  ;  Webster  v.  Orne,  45  Vt.  40  ;  In  re  Jones,  2  Dill.  C.  C. 
343 ;  Stewart  v.  Brown,  37  N.  Y.  350  ;  Shaw  v.  Davis,  55  Barb.  389  ;  Vogler  r. 
Montgomery,  54  Mo.  577  ;  Carrington -y.  Herrin,  4  Bush,  624. 

1  Morgan  v.  Neville,  74  Penn.  52 

2  Boykin  v.  Edwards,  21  Ala.  261.     The  case  of  Pierce  v.  C.  &  N.  W.  U.  R. 
Co.  2  Cent.  L.  J.  377,  may  somewhat  conflict  with    the  views   expressed   in  thin 
section.     That  case  is,  however,  very  severely  criticised,  (see  2  Cent.  L.  J.  374, 
378,  and  447)   and  so  far  as  it  gives  countenance  to  the   theory  that  a  contract 
may  be  enforced  according  to  the  lex  loci  rather  than  the  lex  for i,  the  case  is  ut- 
terly indefensible.     (Newell   v.  Haydon,  8  Iowa,  140  ;  Woodbridgo  r.  Wright, 
3  Conn.  523  ;  Atwater  v.  Townsend,  4  Conn.  47  ,  Toomerv.  Dickerson,  37  Geo. 
428  ;    Coffin  v.  Coffin,  13  Pick.  323 ;  Wood  v.  Malin,  5  Halst.  20S  ;  Whittemoro 
r.  Adams,  2    Cow.  620  ;  White  u.  Canfield,  7    Johns.   117 ;  Smith  y.  Atwood,  3 
McLean,  545  ;  Hinkloy  u.  Mareau,  3  Mason,  88  ;  Haskill  y.  Andros,  4  Vt.  609.) 
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matter,  "  shall  be  entitled  to  similar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  property  of  the  judg- 
ment-debtor, as  are  now  provided  in  like  cause  by  the  laws 
of  the  State  in  which  such  Court  is  held,  or  by  any  such  laws 
hereafter  enacted  which  may  be  adopted  by  general  rules  of 
such  Circuit  or  District  Court ;  and  such  Courts  may,  from 
time  to  time,  by  general  rules,  adopt  such  State  laws  as  may 
hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgments  as  aforesaid,  by  execution  or  otherwise."1 
It  follows,  from  this  provision,  that  property  exempt  from  pro- 
cess issued  out  of  a  State  Court  may  not  be  exempt  from  pro- 
cess issued  out  of  a  Court  of  the  United  States.  The  State 
exemption  laws  cannot  be  enforced  against  creditors  having 
judgments  in  the  Federal  Courts,  except  where  those  laws 
have  been  adopted  by  virtue  of  the  statute  quoted  above,  or 
of  general  rules  prescribed  by  the  Federal  Courts  in  the  exer- 
cise of  authority  conferred  by  that  statute.2  To  determine 
what  property  may  be  successfully  claimed  as  exempt  as 
against  a  writ  issued  from  a  District  or  Circuit  Court  of  the 
United  States,  we  must  first  examine  the  exemption  laws  in 
force  in  the  State  wherein  such  Court  was  held  at  the  date  of 
the  passage  of  the  statute  just  referred  to,  and  must  next  as- 
certain what  subsequent  State  statutes  have  been  adopted  by 
the  Court  issuing  the  writ.3  As  against  proceedings  under 
the  bankrupt  act  of  the  United  States,  the  following  exemp- 
tions prevail  :  "  The  necessary  household  and  kitchen  furni- 
ture, and  such  other  articles  and  necessaries  of  the  bankrupt 
as  the  assignee  shall  designate  and  set  apart,  having  reference 
in  the  amount  to  the  family,  condition,  and  circumstances  of 
the  bankrupt,  but  altogether  not  to  exceed  in  value,  in  any 
case,  the  sum  of  five  hundred  dollars  ;  and  also  the  wearing 
apparel  of  such  bankrupt,  and  that  of  his  wife  and  children, 

1  Desty's  Federal  Procedure,  Sec.  916  ;  17  U.  S.  Statutes,  197. 

2  Rogers  v.  McKenzie,  1  Heisk.  514  ;  U.  S.  Bank  v.  Halstead,  10  Wheat.  51 ; 
Lawrence  v.  "Wickware,  4  McLean,  96. 

3  "With  respect  to  the  final  process  of  the  Federal  Courts,  and  its  freedom  from 
State  control,  see  "Wayman  u.  Southard,  10  Wheat.  1 ;  Boyle  u.  Zacharie,  6  Pet. 
648  ;  Beers  v.  Haughton,  9  Pet.  331 ;  Ross  u.  Duval,  13  Pet.  45 ;  U.  S.  v.  Knight, 
14  Pet.  301 ;  Amis  v.  Smith,  16  Pet.  303  ;  Massingall  v.  Downs,  7  How.  U.  S. 
760, 
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and  the  uniform,  arms,  and  equipments  of  any  person  who  is 
or  has  been  a  soldier  in  the  militia,  or  in  the  service  of  the 
United  States ;  and  such  other  property  as  now  is  or  here- 
after shall  be  exempted  from  attachment,  or  seizure,  or  levy 
in  execution  by  the  laws  of  the  United  States,  and  such  other 
property  not  included  in  the  foregoing  exemptions  as  is  ex- 
empted from  levy  and  sale  upon  execution,  or  other  process, 
or  order  of  any  Court  by  the  laws  of  the  State  in  which  the 
bankrupt  has  his  domicile  at  the  time  of  the  commencement 
of  the  proceedings  in  bankruptcy,  to  an  amount  not  exceeding 
that  allowed  by  such  State  exemption  laws  in  force  in  the  year 
eighteen  hundred  and  seventy-one."  1  This  portion  of  the 
statute,  so  far  as  it  adopts  the  State  exemption  laws,  has  been 
objected  to  as  unconstitutional,  because  it  is  not  uniform  in  its 
operation.  This  objection  has  never  been  sustained.2  But 
by  an  amendment,  enacted  in  1873,  it  was  provided  that  the 
exemptions  "  shall  be  the  amount  allowed  by  the  constitution 
and  laws  of  each  State  respectively,  as  existing  in  the  year 
1871  ;  and  that  such  exemptions  be  valid  against  debts  con- 
tracted before  the  adoption  and  passage  of  such  State  consti- 
tutions and  laws,  as  well  as  those  contracted  after  the  same, 
and  against  liens  by  judgment  or  decree  of  any  State  Court, 
any  decision  of  any  such  Court  rendered  since  the  adoption 
and  passage  of  such  constitution  and  laws  to  the  contrary  not- 
withstanding. ' ' 3  This  amendment  was  an  attempted  adoption 
of  State  laws  which  had  been,  or  were  likely  to  be,  declared 
invalid  by  the  State  tribunals,  because  they  impaired  the  obliga- 
tion of  contracts.  It  was  frequently  attacked  on  the  ground  that 
it  did  not,  like  the  former  law,  adopt  the  State  statutes  ;  but,  in 
effect,  prescribed  a  direct  law  upon  the  subject ;  that  the  law  so 
prescribed  could  not  be  uniform  in  its  operation,  and  was  there- 
fore not  authorized  by  the  Constitution  when  it  granted  Con- 
gress the  power  to  enact  bankrupt  laws  which  should  be  uniform 
in  their  operation.  The  constitutionality  of  the  amendment 

1  See  Sec.  14  of  Act  of  18G7 ;  Sec.  5045  of  Kev.  St.  of  U.  S. 

2  In  re  Beckerford,  1  Dill.  45 ;  2  N.  B.  R.  203  ;  In  re  Wylie,  5  L.  T.  B.  330 ; 
In  re  Deckert,  10  N.  B.  B.  1 ;  1  A.  L.  T.  N.  S.  336  ;  9  A.  L.  J.  330 ;  6  Ch.  L. 
N.  310. 

8l7Stat.  577. 
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was  frequently  sustained.1  But  the  more  recent  decisions  sus- 
tain a  different  conclusion,  and  indicate  that  the  amendment 
will  ultimately  be  declared  unconstitutional.2  The  title  to  the 

v 

property  exempted  by  the  bankrupt  act  does  not  vest  in  the 
assignee,  but  remains  in  the  bankrupt.3  The  bankrupt  is  en- 
titled to  the  State  exemption,  in  addition  to  the  amount  speci- 
fied in  the  act.4  The  amount  of  property  to  be  retained  by 
the  bankrupt  by  virtue  of  the  State  exemption  laws  cannot 
exceed  that  allowed  in  the  year  187 15  under  the  laws  of  the 
State  or  Territory6  in  which  he  has  his  domicile  at  the  time 
the  proceedings  in  bankruptcy  are  instituted.7  The  property 
set  aside  to  the  bankrupt  as  exempt  remains  subject  to  all 
valid  liens,  other  than  those  attachment  liens  which  are  dis- 
eolved  by  virtue  of  the  proceedings  in  bankruptcy.8  To  be 
entitled  to  exemption  as  a  householder  or  head  of  a  family,  it 
is  not  indispensable  that  the  bankrupt  should  have  either  a 
wife  or  children.  It  is  sufficient  that  he  keeps  house,  and  has 
persons  living  with  him,  and  dependent  on  him  for  support.9 
jSTor  can  the  bankrupt's  right  of  exemption  be  diminished  on 
account  of  his  having  a  wife  who  owns  a  house  or  other  sepa- 
rate property.10  Exemption  has  frequently  been  allowed  to  the 
bankrupt  from  the  property  of  a  partnership  of  which  he  was 

1  In  re  Jordan,  8  N.  B.  R.  180;  In  re  Kean  &  "White,  8  N.  B.  R.  367 ;  In  re 
W.  A.  Jordan,  10  N.  B.  R.  427  ;  In  re  Owens,  12  N.  B.  R.  518 ;  J.  W.  Smith,  8 
N.  B.  R.  401;  6  Ch.  L.  N.  33. 

2  In  re  Deckert,  10  N.  B.  R.  1  ;  1  A.  L.  T.  N.  S.  336  ;  9  A.  L.  J.  330  ;  G  Ch.  L. 
N.  310  ;  In  re  Kerr  &  Roach,  9  N.  B.  R.  566  ;  In  re  Duerson,  13  N.  B.  R.  183  ; 
In  re  Dillard,  9  N.  B.  R.  8  ;  6  L.  T.  B.  490. 

3  Iu  re  Lambert,  2  N.  B.  R.  426 ;  In  re  Hester,  5  N.  B.  R.  285  ;  Rix  v.  Capitol 
Bank,  2  Dillon,  367. 

4  In  re  Ruth,  1  N.  B.  R.  154 ;  7  Am.  L.  Reg.  157  ;  In  re  Cobb,  1  N.  B.  R.  414 ; 
1  L.  T.  B.  59 ;  Hezekiah,  11  N.  B.  R.  573  ;  2  Dill.  551. 

&  In  re  Askew,  3  N.  B.  R.  575. 

6  In  re  McKercher  &  Pettigrew,  8  N.  B.  R.  409. 

7  In  re  Stevens,  5  N.  B.  R.  298 ;  2  Biss.  373. 

8  In  re  Perdue,  2  N.  B.  R.  183  ;  2  West.  Jur.  279  ;  In  re  Whitehead,  2  N.  B. 
R.  599  ;  In  re  Brown,  3  N.  B.  R.  250  ;  2  L.  T.  B.  122 ;  1  Ch.  L.  N.  409  ;  Fehley 
v.  Barr,  66  Penn.  St.  196  ;  In  re  Hutto,  3  N.  B.  R.  781 ;  1  L.  T.  B.  226  ;  3  L.  T. 
B.  179 ;  In  re  Coona,  5  Ch.  L.  N.  515 ;  Haworth  v.  Travis,  13  N.  B.  R.  145. 

»  In  re  Taylor,  3  N.  B.  R.  158  ;  In  re  Ruth,  1  N.  B.  R.  154  ;  In  re  Cobb,  1  N. 
B.  R.  414  ;  1  L.  T.  B.  59. 
10  In  re  Cobb,  1  N.  B.  R.  414  ;  1  L.  T.  B.  59 ;  In  re  Tonne,  13  N.  B.  R.  171. 

F.  EX.— 21. 
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ii  member  ; l  but  probably  this  cannot  be  permitted,  as  against 
the  rights  of  the  creditors  of  the  firm,  unless  expressly  sanc- 
tioned by  the  State  laws.2  Most  of  the  exemptions  allowed 
by  the  bankrupt  act,  independent  of  the  State  exemptions,  are 
so  specifically  stated  in  the  act  as  to  be  free  from  doubt,  and 
from  the  need  of  judicial  interpretation.  The  only  questions 
liable  to  controversy  are  :  first,  what  may  be  held  as  "  neces- 
sary household  and  kitchen  f  urniture  ";  and  second,  what  are 
the  "other  articles  and  necessaries  of  the  bankrupt  "  which 
the  assignee  may  "  designate  and  set  apart."  As  the  amount 
to  be  set  apart  is  not  to  exceed  five  hundred  dollars  in  value, 
there  is  little  danger  that  the  assignee  can,  without  exceeding 
this  limitation,  set  aside  an  unnecessary  amount  of  household 
and  kitchen  furniture  for  the  use  of  an  ordinary  family.  The 
terms  "other  articles  and  necessaries"  do  not  embrace  arti 
cles  of  mere  luxury,  ornament,  fancy,  taste,  or  convenience  ; 
but  only  those  things  which  are  of  immediate  use,  and  need- 
ful to  the  debtor  or  his  family  in  almost  the  same  degree  as  is 
wearing  apparel  or  household  furniture.3 

§  211.  Whether  the  officer  must  take  notice  of  defend- 
ant's rights  before  they  are  claimed. — Perhaps  the  very 
first  question  in  reference  to  the  exemption  law  which  an 
officer  will  desire  to  have  answered  is,  Whether  it  is  his  busi- 
ness to  inquire  whether  particular  property  is  exempt  ?  or 
may  he  proceed  to  levy  on  any  property  within  his  reach, 

1  In  re  Rupp,  4  N.  B.  R.  95  ;  2  L.  T.  B.  123 ;  In  re  Young,  3  N.  B.  R.  440 ; 
McKercher  &  Pettigrew,  8  N.  B.  R.  409  ;  In  re  Richardson  &  Co.  11  N.  B.  R. 
114  ;  7  Ch.  L.  N.  62  ;  In  re  Ralph,  4  N.  B.  R.  95  ;  2  L.  T.  B.  123 ;  Stewart  v. 
Brown,  37  N.  Y.  350. 

2  In  re  Price,  6  N.  B.  R.  400  ;   Handlin  &  Verny,  12  N.  B.  R.  49  ;  2  Cent.  L. 
J.  '2G4  ;  Burns  v.  Harris,  C7  N.  C.  140  ;  Blodgett  &  Sanford,  10  N.  B.  R.  145 ; 
In  ro  Steuart  &  Newton,  13  N.  B.  R.  295 ;  In  re  Hafer,  1  N.  B.  R.  547  ;  Anony- 
mous, 1  B.  R.  (quarto)  1S7 ;  Pond  u.  Kimball,  101  Mass.  105 ;  Guptil  t>.  McFee, 
9  Runs.  30. 

8  See  In  re  Cobb,  1  N.  B.  R.  414  ;  1  L.  T.  B.  59  ;  In  re  Graham,  2  Miss.  449  ;  In 
reLudlow,  1N.Y.  L.  Obs.  322  ;  In  re  Thiell,  4  Miss.  241 ;  In  re  Comstock,  1  N.  Y. 
L.  Obs.  32G  ;  In  re  Williams,  4  Law  Rep.  155  ;  In  re  Thornton,  2  N.  B.  R.  1S9  ; 
8  A.  L.  Reg.  42.  Money  may  be  allowed  to  tho  bankrupt  as  a  necessary.  (In  re 
Thornton,  2  N.  B.  R.  189  ;  8  A.  L.  Reg.  42  ;  In  ro  Lawson,  2  N.  B.  R.  54 ;  Iii  re 
Hay,  7  N.  B.  R.  344  ;  In  re  Grant,  1  Story,  312  ;  In  re  Daniel  Welch,  5  N.  B.  R. 
348;  5  Ben.  230. 
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and  hold  it  until  claimed  by  the  defendant  ?  Different  re- 
sponses are  made  to  this  question  in  different  States.  In 
many  of  them,  all  property  is  considered  as  prima  facie  sub- 
ject to  levy,  and  the  officer  may  safely  proceed  until  the 
defendant  claims  the  benefit  of  the  exemption  laws.  Under 
this  view  of  the  law,  the  exemption  is  a  mere  personal  privi- 
lege, to  which  the  defendant  must  make  some  claim  before 
it  will  be  conceded,  and  before  he  can  recover  damages  be- 
cause it  has  not  been  recognized.1  And  if  the  defendant 
chooses  not  to  assert  his  privilege,  the  officer  has  no  sufficient 
excuse  for  not  levying  on  the  property.2  But  this  rule  does 
not  meet  with  anything  like  universal  concurrence.  In  North 
Carolina,  it  is  said  that  the  officer  may  levy  on  any  property, 
unless  he  knows  it  to  be  exempt.3  In  Tennessee,  it  is  pre- 
sumed, until  the  contrary  is  shown,  that  the  debtor  did  not 
waive  his  rights.  The  officer,  where  property  is  clearly  ex- 
empt, can  justify  a  levy  only  by  showing  the  consent  of  the 
defendant  thereto.4  In  Wisconsin  and  Massachusetts,  officers 
are  required  to  know  the  exemption  laws,  and  interfere  at 
their  peril  when  property  is  clearly  exempt.5  So,  in  Ohio, 
the  officer  must  take  notice  that  there  are  certain  articles 
which  are  necessarily  exempt.6  In  Michigan,  where  property 
is  unconditionally  exempt,  the  officer  must  not  take  it,  and 
where  it  is  exempt  up  to  a  certain  value,  he  must  have  au 
appraisement  made.7  In  Illinois  and  Missouri,  an  officer 
about  to  levy  must  inform  the  defendant  of  his  rights,  and 
give  him  an  opportunity  to  select  the  property  which  he  will 
claim  as  exempt;8  and  a  delivery  bond  obtained  from  defend- 

1  Rowland  v.  Fuller,  8  Minn.  50 ;  Tullis  v .  Orthwein,  5  Minn.  377  ;  Borland 
v.  O'Neal,  22  Cal.    504 ;   Twinam  v.  Swart,   4  Lans.  263  ;  Bains  v.  Prosser,  32 
Barb.  291 ;  Baker  v.  Brintnall,  52  Barb.  188  ;  State  v.  Melogue,  9  Ind.  196.    But 
even  in  New  York,  it  is  said  that  an  officer  cannot  justify  taking  all  the  property 
of  which,he  knew  part  to  be  exempt.     (Frost  v.  Mott,  34  N.  T.  253.) 

2  Gresham  v.  Walker,  10  Ala.  370. 
8  Henson  v.  Edwards,  10  Ired.  43. 
*  State  v.  Haggard,  1  Humph.  390. 

6  Gilmau  v.  Williams,  7  Wis.  329 ;  Maxwell  v.  Reed,  7  Wis.  582 ;  Woods  v, 
Iveyes,  14  Allen,  236. 

6  Frost  r.  Shaw,  3  Ohio  St.  270. 

7  Elliott  v.  Whitmore,  5  Mich.  532  ;  Wyckoff  v.  Wyllis,  8  Mich.  48. 

8  People  u.  Palmer,  46  111.  398 ;  State  v.  Homer,  44  Mo.   99 ;   Bingham  u, 

ry,  15  111.  290  ;  State  r.  Barada,  57  Mo.  562. 
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ant  without  first  notifying  him  of  his  rights,  is  invalid.1  In 
Tennessee  and  Texas,  the  exemption  for  the  heads  of  families, 
being  created  for  the  benefit  of  the  whole  family,  is  an  abso- 
lute right,  which  need  not  be  claimed  and  cannot  be  waived.2 
In  Mississippi,  the  officer,  in  a  case  of  doubt,  may  summon 
three  disinterested  citizens  to  decide.  Failing  to  do  this, 
he  is  responsible  as  a  trespasser  if  the  property  levied  on  can 
be  shown  to  be  exempt.3  Wherever  the  rule  of  law  prevails, 
that  all  property  is  prima  facie  liable  to  execution,  it  neces- 
sarily follows  that  in  all  legal  controversies,  involving  a  claim 
to  exemption,  the  onus  of  proof  is  on  the  claimant.  He  must 
show  affirmatively  every  fact  necessary  to  support  his  claim.4 

§  212.    Claiming  benefit  of  exemption  and  selection. — 

In  those  States  where  the  exemption  laws  are  considered  as 
conferring  a  mere  personal  privilege,  which  must  be  claimed 
by  the  defendant,  the  first  inquiry  necessarily  is,  By  whom, 
how,  and  when  must  the  claim  be  made  ?  As  the  privilege 
is  personal,  it  must  be  claimed  by  the  defendant.  ]STo  one 
but  him  can  raise  the  question  that  the  property  is  exempt.5 
The  general  language  employed  in  some  of  the  cases  is  to  the 
effect  that  the  defendant  must  make  the  claim  in  person — 
that  it  cannot  be  made  by  an  agent.  But  we  apprehend  that 
the  true  rule  must  be  this  :  that  no  one  has  a  right  to  inter- 
fere officiously  on  behalf  of  the  defendant ;  and  that  even  an 
agent  in  custody  of  the  property  has  not,  by  virtue  of  his 
general  authority  as  agent  or  bailee,  any  power  to  make  the 
claim.  When,  however,  the  defendant  has  resolved  to  claim 
his  exemption,  we  can  see  no  objection  to  his  doing  so  by 
means  of  an  attorney  or  agent,  acting  in  his  name  and  in 

1  Piobards  v   Samuel,  17  Mo.  555. 

2  Rosa  v.  Lister,  14  Tex.  4G9  ;  Denny  v.  White,  2  Cold.  283. 
8  Perry  u.  Lewis,  49  Miss.  443. 

*  Calhoun  r.  Knight,  10  Cal.  393  ;Briggs  v.  McCullough,  36  Cal.  542  ;  Dowl- 
ing  v .  Clark,  3  Allen,  570  ;  Davenport  v.  Alston,  14  Geo.  271  ;  Corp  v.  Griswold, 
27  Iowa,  379  ;  Van  Sickler  v.  Jacobs,  14  Johns.  434 ;  Griffin  v.  Sutherland,  11 
Barb.  456  ;  Dains  v.  Prosser,  32  Barb.  290 ;  Tuttle  v.  Buck,  41  Barb.  417  ;  Line's 
Appeal,  2  Grant's  Cases,  197  ;  Swan  v.  Stephens,  99  Mass.  7. 

6  Mickles  v.  Tousley,  1  Cow.  114  ;  Smith  v.  Hill,  22  Barb.  656  ;  Earl  v.  Camp, 
16  Wead.  562  ;  Wygart  v.  Smith,  2  Lans.  185. 
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pursuance  of  his  instructions.  In  Pennsylvania,  numerous 
decisions  have  been  made,  under  which  it  is  clearly  settled 
that,  in  the  absence  of  the  defendant,  a  claim  for  the  benefit 
of  exemption  and  appraisement  may  be  made  by  his  wife,  or 
by  any  other  adult  member  of  his  family,  or  by  any  other 
person  placed  by  him  in  the  charge  of  the  property.1  There 
is  no  prescribed  form  for  making  a  claim  for  exemption."  It 
may  be  written  or  unwritten.3  It  is  sufficient  if  it  gives  the 
officer  to  understand  that  the  property  upon  which  he  has 
levied,  or  is  about  to  levy,  is  exempt  from  execution,  and  that 
the  defendant  desires  to  avail  himself  of  the  exemption. 
The  debtor  may,  however,  have  more  of  a  particular  kind  of 
property  than  is  exempt,  from  execution.  In  this  case  he  has 
the  right  to  select  which  he  will  claim.4  But  according  to  a 
preponderance  of  the  authorities,  the  defendant,  in  claiming 
the  right  of  selection,  must  offer  to  surrender  to  the  officer  the 
other  property  in  his  hands  subject  to  execution.5  In  Ala- 
bama, the  right  of  selection  is  absolute,  and  does  not  depend 
on  a  tender  to  the  officer  of  the  other  property  held  by  the 
debtor  and  not  exempt  from  execution.6  The  defendant  is 
always  entitled  to  a  reasonable  time  in  which  to  determine 
what  property  he  will  claim  as  exempt.7  In  respect  to  the 
time  within  which  the  right  to  exemption  or  selection  must 
be  claimed,  there  is  some  difference  of  opinion.  The  rule 

1  Miller  v.  McCarthy,  28  Leg.  Int.  221 ;  Taylor  r.  "Worrell,  4  Leg.  Gaz.  401 ; 
Meitzler  v.  Helfrinch,  5  Leg.  Gaz.  173  ;  30  Leg.  Int.  216  ;  Waugh  v.  Burket,  3 
Grant's  Cases,  319  ;  Wilson  v.  McElroy,  32  Penn.  St.  82 ;  McCarthy's  Appeal, 
G8  Penn.  St.  217  ;  Meitzler's  Appeal,  73  Penn.  St.  36S. 

2Diehl  v.  Holben,  39  Penn.  St.  213  ;  Keller  i\  Bricker,  64  Penn.  St.  379. 

3  McCluskey  r.  McXeely,  3  Gilm.  578  ;  Simpson  v.  Simpson,  30  Ala.  225  ;  Bow- 
man v.  Smiley,  31  Penn.  St.  225 ;  Gamble    r.  Reynolds,  42  Ala.  23G.     It   must 
DOW  be  accompanied  by  an  affidavit.    (McBrayer  r.  Dillard,  49  Ala.  174.) 

4  State  v.  Haggard,  1   Humph.  390  ;    Finnin   v.   Maloy,    33  N.  Y.  S.  C.  382  ; 
Elliott  v.  Flanigan,  37  Penn.  St.  425 ;    Austin  u.  Swank,  9  Ind.  109  ;  Lockwood 
v.  Younglove,  27  Barb.  505  ;  Fuller  u.  Sparks,  39  Tex.  136  ;  Bingham  v.  Maxey, 
15  m.  290 ;  Pyett  v.  Rhea,  G  Heisk.  136.     But  the  officer  is  not  liable  for  selling 
ill  where  debtor  does  not  demand  the  right  to  select  what  is  exempt.      (Nash  u. 
Farrington,  4  Allen,  157  ;  Clapp  u.  Thomas,  5  Allen,  158.) 

6 Smothers  v.  Holly,  47  HI.  331  ;  Bonnell  u.  Bowman,  53  HI.  460. 
6  Bray  u.  Laird,  44  Ala.  295. 

"Elliott  r.  Flanigan,  37  Penn.  St.  425  ;    Austin  v.  Swank,  9  Ind.  109 ;  Pyelt 
f.  Rhea,  G  Heisk.  136. 
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most  generally  recognized  is,  that  the  claim  will,  under 
ordinary  circumstances,  not  be  too  late  if  made  at  any 
time  previous  to  the  sale.1  But  in  Pennsylvania,  it  must 
be  interposed  more  promptly.  In  that  State,  a  defend- 
ant having  knowledge  of  a  levy  upon  his  property  must 
not,  by  his  inaction,  suffer  the  plaintiff  to  incur  trouble  and 
expense  in  preparing  for  a  sale  under  the  writ.  After  the 
property  lias  been  advertised  for  sale,  the  claim  for  exemption 
is,  in  that  State,  generally  treated  as  irrevocably  waived.2  In 
California,  a  debtor,  having  more  horses  than  by  law  were  ex- 
empt, suffered  a  levy  on  part  of  them  to  be  made,  and  posses- 
sion of  the  property  to  be  retained  for  four  months,  when  he 
claimed  the  right  to  select  those  levied  upon  as  exempt.  It 
was  held  that  his  right  of  selection  had  been  lost  by  his  un- 
reasonable delay  in  exercising  it.3  In  Indiana,  if  property  is 
attached,  the  right  of  exemption  must  be  claimed  before  the 
entry  of  the  final  judgment  in  attachment  directing  it  to  be 
sold.4  Where  the  officer  has  several  writs  in  his  hand  against 
the  same  defendant  at  the  same  time,  one  demand  for  exemp- 
tion is  probably  sufficient ;  but  as  to  successive  writs,  the  rule 
is  different,  and  a  claim  for  exemption  must  be  made  against 
each  writ.5  "Whenever  the  law  prescribes  a  method  by  which 
the  claim  for  exemption  shall  be  made,  a  compliance  with  the 
method  is  indispensable  to  the  preservation  and  assertion  of 
the  right.6  Occasional  cases  must  necessarily  arise  in  which 
a  claim  for  exemption  is  not  interposed  because  of  the  igno- 

1  Bray  v.  Laird,  44  Ala.  295  ;    Pyett  v.  Rhea,  6  Heisk.  136  ;  Pate  v.  Swann,  7 
Blackf.  500 ;  McGee  v.  Anderson,  1  B.  Monr.  189. 

2  Dieffenderfer  v.  Fisher,  3  Grant's  Cases,  30  ;  Bair  v.  Steinman,  52  Penn.  St. 
423  ;  Bowyer's  Appeal,  21  Penn.  St.  210  ;  Kensel  v.  Kern,  4  Phila.  86  ;  Neff's 
Appeal,  21  Penn.  St.  247;  Tost  v.  Heffner,  69  Penn.  St.  68  ;  Cominonwealth  r. 
Boyd,  56  Penn.  St.  402.    As  to  property  garnished,  see  Landis  r.  Lyon,  71  Penn. 
Bt.  473  ;  Zimmerman  v.  Briner,  50  Penn.  St.  535.    In  the  case  of  real  estate,  the 
claim  should  be  made  before  the  inquisition.    (Miller's  Appeal,  16  Penn.  St.  300  ; 
Grant's  Appeal,  20  Id.  141  ;  Yardley  v.  Holby,  1  T.  &  H.  Pr.  10S9.) 

8  Borland  v.  O'Neal,  22  Cal.  504. 

4  State  v.  Manley,  15  Ind.  8  ;  Perkins  v.  Bragg,  29  Ind.  507.     For  rule  in 
Pennsylvania,  Bettenger's  Appeal,  76  Penn.  St.  105. 

6  Strouse  v.  Becker,  38  Penn.  190 ;  Betchel's  Appeal,  2  Grant's  Cases,  375 ;  Dod- 
ton's  Appeal,  25  Penn.  St.  232. 

6  Crow  r.  Whitworth,   20  Geo.  38  ;  Gavitt  r.  Donb,  23  Cal.  79  ;  Gresham  V 
IValker,  10  Ala.  370;  Collins  v.  Boyd,  56  Penn.  St.  402. 
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ranee  of  the  defendant  that  his  rights  are  in  jeopardy.  This 
may  happen  fiv/ia  sickness  or  temporary  absence,  and  also 
from  other  causes  sufficient  in  their  nature  to  fully  exonerate 
the  defendant  from  the  charge  of  laches  or  of  willful  inat- 
tention. The  question  very  naturally  arises  whether,  in  such 
circumstances,  his  right  of  exemption  is  lost.  The  decisions 
on  the  subject  are  not  sufficiently  numerous  to  warrant  any 
positive  answer  to  this  question.  In  Alabama,  it  is  settled 
that  the  right  of  exemption,  unless  claimed,  is  lost,  although 
the  defendant  never  knew  that  his  property  had  been  levied 
upon.1  Iii  California,  an  action  was  sustained  for  selling  ex- 
empt property,  the  debtor  having  been  absent  on  account 
of  sickness  at  the  time  of  the  levy  and  sale,  and  having  there- 
by been  prevented  from  claiming  the  exemption.  But,  in 
this  case,  it  was  shown  that  the  plaintiff  in  execution  was 
aware  of  the  rights  of  the  debtor,  he  having  claimed  and  pro- 
cured the  release  of  the  same  property  when  taken  under  a 
previous  writ  issued  to  enforce  the  same  judgment.2 

§  213.    Claiming   the  benefit  of  appraisement  laws. — 

Some  of  the  State  statutes,  instead  of  designating  specific 
articles,  exempt  property  not  to  exceed  a  specified  value. 
"When  this  is  the  case,  the  property  to  be  retained  by  the 
debtor  is  usually  ascertained  by  an  appraisement  made  by  hia 
request.  The  officer,  when  the  claim  for  exemption  and  ap- 
praisement is  made,  is  required  to  summon  three  disinter- 
ested and  competent  persons,  who,  after  being  duly  sworn, 
perform  the  duty  of  appraisers.  In  Indiana,  the  claimant 
must  furnish  the  officer  with  an  inventory  of  his  property, 
verified  by  oath,3  and  demand  that  the  amount  exempt  be  set 
oft'  to  him.4  In  Pennsylvania,  no  particular  form  of  claim  is 
required.  Thus,  in  deciding  whether  a  claim  made  by  one 
Holben  was  in  due  form,  the  Court  of  the  last-named  State 
said  :  "  The  testimony  was,  that  Holbeu  '  warned  the  defend- 
ant not  to  sell — that  he  claimed  this  under  the  $300  law — that 
he  claimed  it  for  his  family. '  The  Court  held  this  a  sufficient 

1  Bell  v.  Davis,  42  Ala.  460.  3  Mark  v.  The  State,  15  Ind.  99. 

2  Haswell  u.  Parsons,  15  Cal.  266.  4  Graham  v.  Crockett,  18  Ind.  119. 
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demand.  "We  think  it  was.  The  statute  does  not  prescribe 
the  form  of  the  demand  ;  and  it  would  be  very  adverse  to 
the  spirit  of  the  statute  to  hold  a  debtor  to  any  technical  ac- 
curacy in  stating  his  demand.  A  demand  or  notice  there 
must  he  ;  but  any  words  which  are  sufficient  to  apprise  the 
officer  that  the  statutory  exemption  is  the  thing  claimed,  js 
sufficient."  l  If  several  writs  are  in  the  officer's  hands  at  tho 
same  time,  one  demand  is  sufficient  as  against  all.2  But  a  de- 
mand against  one  writ  does  not  operate  against  subsequent 
writs.3  The  fact  that  an  appraisement  has  been  demanded, 
and  a  set-off  made  in  pursuance  thereof,  does  not. prevent  a 
levy  on  the  same  property  under  a  subsequent  writ,  unless 
the  benefit  of  appraisement  is  demanded  against  that  writ 
also.4  An  appraisement  may  be  vacated  by  the  Court,  if 
manifestly  too  low,5  or  if  not  publicly  conducted.6  In  Michi- 
gan, an  officer  levying  upon  property,  part  of  which  is  ex- 
empt, must  have  an  inventory  and  appraisement  of  the  whole 
made,  and  then  allow  the  debtor  to  select  which  he  will  re- 
tain ; 7  but  the  defendant  is  not  entitled  to  have  the  inventory 
and  appraisement  embrace  property  situate  out  of  the  couuty 
in  which  the  levy  is  made.8  A  claim  made  to  an  officer,  and 
not  allowed  by  him,  may  be  allowed  by  his  successor  in  office.9 
By  the  setting  off  of  property  to  a  debtor  as  exempt,  it  is  re- 
leased from  the  execution  lieu.10 

§  214.  Waiver  and  forfeiture  of  exemption  rights. — 
In  some  instances,  the  claim  for  exemption  may  be  disallowed, 
because  of  some  prior  act  or  neglect  of  the  claimant.  In 
Iowa,  the  voluntary  surrender  of  property  is  a  waiver  of  the 

1  Diehl  v.  Holben,  39  Penn.  St.  216  ;  Keller  v.  Bricker,  64  Penn.  St.  379. 

2  Botcher's  Appeal,  2  Grant's  Cases,  375. 

3  McAfoose's  Appeal,  32  Penn.  St.  276  ;  Dodson's  Appeal,  25  Penn.  St.  232' 
Line's  Appeal,  2  Grant's  Cases,  197. 

4  Finley  v.  Sly,  44  Ind.  2G6. 

5  Sleeper  v.  Nicholson,  1  Phila.  348  ;  Fisher  v.  Hughes,  9  Pittsb.  L.  J.  50. 

6  Buddy  v.  Sproule,  18  Leg.  Int.  141. 

7  Comp.  Laws  Mich.  Ed.  1871,  Sees.  6102-3  ;  Elliott  v.  Whitmore.  5  Mich,  632 
Wyckoff  v.  Wyllis,  8  Mich.  48. 

8  Alvord  v.  Lent,  23  Mich.  369. 

9  Scibert  v.  Kreibel,  5  Leg.  Gaz.  189. 

10  Hull  v.  Hough,  24  Ind.  273. 
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debtor's  claim  for  exemption.1  If  such  surrender  was  made 
by  the  debtor,  with  a  knowledge  of  his  rights,  and  was  accom- 
panied by  such  words  or  acts  as  indicated  his  intention  to  re- 
nounce the  benefit  of  the  law,  it  would  probably  afford 
sufficient  reason  for  holding  him  estopped  from  subsequently 
pressing  his  claim.  But  it  has  been  held  that  the  license  to 
take  exempt  property  could  be  revoked,  and  the  property  re- 
claimed, at  any  time  prior  to  the  sale.2  At  all  events,  it 
seems  that  the  rule  to  be  gathered  from  the  majority  of  the 
reported  cases  on  the  subject  is,  that  the  mere  surrender  of 
property  to  an  officer,  or  the  execution  of  a  bond  for  its  sur- 
render to  him,  does  not  estop  the  debtor  from  subsequently 
claiming  such  of  the  property  as  may  be  exempt.3  Nor  cati 
the  debtor's  rights  be  prejudiced  by  the  execution  of  a 
delivery  bond  under  protest.4  If  exempt  goods  be  so  mixed 
with  others  that  they  can  no  longer  be  identified,  the  right 
of  exemption  is  lost.  The  claimant  must  always  be  able  to 
point  out  the  property  claimed.5  The  fact  that  the  debtor 
has  mortgaged  6  or  is  about  to  sell7  the  property  is  no  forfeit- 
ure of  his  rights.  In  Pennsylvania,  a  debtor  who  conceals 
his  property,  or  otherwise  attempts  to  delay  or  prevent  the 
execution  of  the  writ,  forfeits  the  benefit  of  the  exemption 
law.8  This  rule  does  not  seem  to  have  its  foundation  in  any 
provision  of  the  statutes  of  that  State.  It  resulted  from  the 
belief  of  the  judges  that  these  statutes  were  designed  for 

1  Richards  v.  Haines,  30  Iowa,  574. 

2  Jordan  v.  Autrey,  10  Ala.  276 ;  Wallis  v.  Truesdell,  6  Pick.  455. 

3  Eltzroth  v.  Webster,  15  Ind.  21 ;  Perry  v.  Hensley,  14  B.  Mon.  474 ;  Jordan 
u .  Autrey,  10  Ala.  276. 

4  Atkinson  v.  Gatcher,  23  Ark.  101 ;  Servant!  v.  Lusk,  43  Cal.  238. 
6  Smith  r.  Tumley,  44  Geo.  243  ;  Both  v.  Wells,  29  N.  Y.  471. 

6  Collett  v.  Jones,  2  B.  Monr.  10 ;  Vaughan  v.  Thompson,  17  111.  78  ;  Hill  v. 
Johnson,  2!)  Penn.  St.  362  ;  Patten  v.  Smith,  4  Conn.  450. 

7  Shaw  v.  Davis,  55  Barb.  389 ;  Duvall  v.  Rollins,  68  N.  G.  220.     In  the  last 
named  case,  the  debtor  sold  the  property,  but  the  vendee   rescinded    the  sale. 
Where  a  debtor,  having  two  yokes  of  oxen,  sold  one  yoke  conditionally,  the  other 
was  held  exempt.     (Wilkinson  v.  Wait,  44  Vt.  508  ;  S.  C.  8  Am.  Rep.  391.) 
But  sending  goods  to  auction-room  was  held  to  be  a  waiver  of  exemption  rights 
in  Kennedy  v.  Haselton,  4  Chand.  19. 

8  Strouse  u.  Becker,  38  Penn.  St.  190  ;  Carl  v.  Smith,  28  Leg.  Int.  366  ;  Emer- 
lon  v.  Smith,  51  Penn.  St.  90.     See  Brackett  v.  Watkins,  21  Wend.  68. 
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the  exclusive  benefit  of  honest  debtors — for  those  only  who 
would  not  seek  to  avoid  the  operation  of  the  writs  directed 
against  them.  If,  however,  we  concede  that  the  dishonest 
are  not  worthy  of  the  benefits  of  the  exemption  laws,  it  still 
seems  that  we  should  not,  as  judges,  enforce  our  peculiar 
ideas  until  they  had  met  the  expressed  approval  of  the  legis- 
lature. Judges  ought  not  to  pronounce  sentence  where  the 
law  has  provided  no  penalty.  Besides,  it  must  be  remem- 
bered that  one  of  the  chief  objects  of  these  laws  is  to  pro- 
tect and  provide  for  the  debtor's  family,  and  that  this  object 
would  be  partially  subverted  by  making  the  benefit  of  the 
law  depend  upon  the  character  of  the  debtor.  Hence,  the 
position  taken  by  the  Courts  of  Pennsylvania  has  been 
vigorously — and,  we  think,  successfully — assailed,  as  will  ap- 
pear from  the  following  quotation,  extracted  from  a  recent 
opinion  of  the  highest  Court  in  Mississippi:  "This  ex- 
emption is  granted  without  any  reference  to  the  merit  or 
demerit  of  the  debtor.  It  is  founded  upon  a  policy  that 
lias  no  relation  to  the  character  or  conduct  of  the  parties 
claiming  the  benefit  of  it.  It  is  the  interest  of  the  State 
that  no  citizen  should  be  stripped  of  the  implements  neces- 
sary to  enable  him  to  carry  on  his  usual  employment,  and 
that  families  should  not  be  made  paupers  or  beggars,  or  de- 
prived of  shelter  and  reasonable  comforts,  in  consequence  of 
the  follies,  the  vices,  or  the  crimes  of  their  head.  The  right 
to  enjoy  the  benefit  of  the  exemption  does  not  in  any  manner 
depend  upon  the  question  whether  the  party  ia  solvent  or  in- 
solvent ;  whether  he  possesses  other  slaves,  or  other  property, 
or  not ;  or  whether  he  has  or  has  not  made  a  fraudulent  dis- 
position of  other  property,  with  intent  to  hinder  and  delay  his 
creditors.  The  statute  makes  no  such  exceptions,  and  it  ia 
not  for  the  Court  to  engraft  them  upon  it. "  l  In  Missouri,  a 
suit  for  levying  upon  exempt  property  was  resisted,  on  the 
ground  that,  at  the  time  of  the  levy,  the  debtor  had  other 
property,  which  he  concealed,  to  avoid  its  being  levied  upon. 
The  Court  said:  "If  the  defendant  in  the  execution,  who 
claims  the  property  to  be  exempt,  has  concealed,  or  hid,  or 

1  Moseley  v.  Anderson,  40  Miss.  49  ;  Duvall  v.  Rollins,  71  N.  C.  218. 
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placed  beyond  the  immediate  reach  of  the  officers  of  justice 
his  property,  and  this  fact  be  known  to  the  plaintiffs  in  execu- 
tion, let  them  ferret  out  the  hidden  property,  and  take  steps 
to  reach  it,  and  subject  it  to  the  process  of  the  law.  The 
burden  should  be  on  their  shoulders.  They  have  no  right  to 
destroy  the  obvious  intention  of  the  statute  in  favor  of  the 
helpless  and  needy,  when  they  can  so  easily  reach  the  hidden  or 
concealed  property. " J  If  a  debtor  conveys  his  property  to 
delay  or  defraud  creditors,  he  cannot  sustain  an  action  for  it 
as  exempt,  because  he  has  parted  with  the  title,  and  cannot 
urge  his  own  fraudulent  design  for  the  purpose  of  defeating 
his  deed.2  If,  however,  the  conveyance  should  be  vacated 
for  fraud,  the  exemption  rights  would  revive. 

§  215.  Consequences  of  officers  disregarding  claim  for 
exemption. — The  claim  for  exemption,  when  made  in  due 
form,  and  in  due  time,  may  be  disregarded  by  the  officer.  In 
such  an  event,  we  have  the  authority  of  one  case  for  saying 
that  the  claimant  may  lawfully  resist  the  officer  who  persists 
in  seizing  the  property. 3  We  apprehend  th  at  this  is  a  mistaken 
view.  Its  maintenance  would  make  each  claimant  the  judge 
of  the  merits  of  his  own  claim,  and  would  lead  to  violence, 
and  even  to  the  loss  of  life.  The  officer  who,  after  due  notice 
and  demand,  persists  in  taking  exempt  property,  may  be  pro- 
ceeded against  at  law  as  a  trespasser  ; 4  but  he  is  not  liable  in 
this  form  of  action  if  there  was  any  serious  doubt  whether  the 
property  was  exempt,5  nor  if  the  benefit  of  exemption  or  selec- 
tion was  not  claimed.6  The  officer  who  disregards  a  claim  for 
exemption  is  always  liable  in  come  form  of  action  for  the  in- 
juries occasioned  the  claimant.  In  a  State  like  Pennsylvania, 
where  no  specific  property  is  exempt,  and  where,  on  demand, 
it  is  the  duty  of  the  officer  to  allow  an  exemption  of  a  speci 

1  Megehe  v.  Draper,  21  Mo.  510. 

2  Mandlove  v.  Burton,  1  Carter,  39. 

3  State  v.  Johnson,  12  Ala.  840. 

*  State  v.  Johnson,  12  Ala.  840  ;  Freeman  v.  Smith,  30  Penn.  St.  264;  Wilson 
t\  Ellis.  28  Penn.  St.  238  ;  Van  Dresor  v.  King,  34  Penn.  St.  201 ;  State  v.  Moore, 
19  Mo.  369  ;  State  v.  Farmer,  21  Mo.  1GO. 

5  Trovillo  v.  Shingles,  10  Watts,  438. 

*  State  v.  Morgan,  3  Ired.  186  ;  Frost  u.  Shaw,  3  Ohio  St.  270. 
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fied  value,  the  sole  remedy  of  the  claimant  is  against  the  offi- 
cer for  damages.1  In  all  actions  against  officers,  it  is,  of 
course,  necessary  to  aver  and  prove  all  the  facts  entitling  the 
party  to  the  exemption,  and  showing  that  the  officer  has 
knowingly  disregarded  the  claimant's  rights.2  The  defend- 
ant may,  where  the  law  designates  particular  property  as  ex- 
empt, prefer  recovering  the  property  to  recovering  its  value 
in  money.  In  such  an  event,  he  may,  no  doubt,  prosecute  an 
action  of  replevin  against  the  officer  at  any  time  before  the 
sale.  A  more  important  question  is,  "Whether,  notwithstand- 
ing a  sale  of  exempt  property  under  execution,  the  claimant 
may  disregard  the  sale,  and  recover  the  property  from  the 
purchaser  ?  As  to  property  exempt  under  the  homestead 
laws,  it  is  perfectly  clear  that  an  execution  sale  against  the 
objections  and  in  defiance  of  the  rights  of  the  claimant  con- 
veys no  title  whatever ; 3  and  it  seems  to  be  equally  well  set- 
tled that  this  rule  is  applicable  to  other  exempt  property.4  In 
Borne  of  the  States,  an  officer  who  refuses  to  allow  a  defendant 
his  exemption  rights  is  liable  to  criminal  prosecution,  which, 
if  sustained,  will  result  in  his  being  convicted  and  punished 
as  for  a  misdemeanor.5 

§  216.  Agreements  to  -waive  the  benefit  of  the  exemp- 
tion laws  have  been  the  subjects  of  judicial  discussion  and 
decision  in  several  of  the  States.  By  these  agreements, 
debtors,  at  the  time  of  incurring  a  liability,  contract  with 
their  creditors  that  they  will  not,  as  against  any  execution 
issued  to  enforce  a  discharge  of  the  liability,  claim  anything 
as  exempt.  It  is  quite  possible  that  such  an  agreement,  if 
made  by  a  single  man — one  who  had  no  one  but  himself  to 

1  Marks'  Appeal,  34  Penn.  St.  36  ;  Hatch  v.  Bartle,  45  Penn.  St.  166 ;  Ham- 
mer i'.  Freese,  19  Penn.  St.  255  ;  Bonsall  v.  Comly,  44  Penn.  St.  442. 

2  Wolfenbarger  v.  Staiidifer,  3  Sneed,  659  ;  Pollard  r.  Thomason,  5  Humph.  56. 
8  Morris  v.  Ward,  5  Kans.  239  ;  Wing  r.  Hayden,  10  Bush,  276  ;  Beecker  v. 

Baldy,  7  Mich.  488 ;  Vogler  v.  Montgomery,  54  Mo.  577  ;  "Wiggins  v.  Chance, 
54  111.  175  ;  Hamblin  v.  Wurnceko,  31  Texas,  91 ;  Abbott,  r.  Cromartie,  72  N.  C. 
292  ;  Kendall  v.  Clark,  10  Cal.  17  ;  Myers  v.  Ford,  22  Wis.  139. 

4  Paxton  v.  Freeman,  6  J.  J.  Marsh.  234  ;  Johnson  v.  Babcock,  8  Allen,  583  ; 
Williams  v.  Miller,  16  Conn.  144 ;  Twinan  v.  Swart,  4  Lans.  263. 

6  State  v.  Carr,  71  N.  C.  106. 
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suffer  for  his  improvidence — would  be  generally  sustained. 
In  Pennsylvania,  it  would  be  enforced  against  the  debtor, 
whether  the  head  of  a  family  or  not ; l  but  it  could  not  de- 
prive him  of  the  right  to  claim  exemption  as  against  other 
liabilities.2  In  most  of  the  States,  such  agreements,  when 
entered  into  by  a  householder,  are  treated  as  against  public 
policy,  and  are  declared  void.  The  reasons  for  thus  treating 
them  are  well  and  conclusively  stated  by  Denio,  J.,  in  an 
opinion  pronounced  in  the  New  York  Court  of  Appeals.  He 
eaid  :  "The  statutes  which  allow  a  debtor,  being  a  householder 
and  having  a  family  for  which  he  provides,  to  retain,  as 
against  the  legal  remedies  of  his  creditors,  certain  articles  of 
prime  necessity,  to  a  limited  amount,  are  based  upon  views  of 
policy  and  humanity,  which  would  be  frustrated  if  an  agree- 
ment like  that  contained  in  these  notes,  entered  into  in  con- 
nection with  the  principal  contract,  could  be  sustained.  A 
few  words  contained  in  any  note  or  obligation  would  operate 
to  change  the  law  between  those  parties,  and  so  far  disappoint 
the  intentions  of  the  legislature.  If  effect  shall  be  given  to 
such  provisions,  it  is  likely  that  they  will  generally  be  inserted 
in  obligations  for  small  demands,  and,  in  that  way,  the  policy 
of  the  law  will  be  completely  overthrown.  Every  honest  man 
who  contracts  a  debt  expects  to  pay  it,  and  believes  he  will 
be  able  to  do  so  without  having  his  property  sold  under  exe- 
cution. No  one  worthy  to  be  trusted  would,  therefore,  be 
apt  to  object  to  a  clause  subjecting  all  his  property  to  levy  on 
execution  in  case  of  non-payment.  It  was  against  the  conse- 
quences of  this  over-confidence,  and  the  readiness  of  men  to 
make  contracts  which  may  deprive  them  and  their  families 
of  articles  indispensable  to  their  comfort,  that  the  legislature 
has  undertaken  to  interpose.  "When  a  man's  last  cow  is  taken 
on  an  execution  on  a  judgment  rendered  upon  one  of  these 
notes,  it  is  no  answer  to  say  that  it  was  done  pursuant  to  his 
consent,  freely  given  when  he  contracted  the  debt.  The  law 
was  designed  to  protect  him  against  his  own  improvidence  in 

^Bowman  v.  Smiley,  31  Penn.  St.  223  ;  Smiley  v.  Bowman,  3  Grant's  Cases, 
\32  ;  Case  v.  Dunmore,  23  Penn.  St.  93 ;  Shelly's  Appeal,  36  Penn.  St.  373.  See 
Dow  v.  Cheney,  103  Mass.  181. 

2  Thomas'  Appeal,  69  Penn.  St.  120. 
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giving  such  consent.  The  statutes  contain  many  examples  of 
legislation  based  on  the  same  motives.  The  laws  against  usury, 
a  ml  those  which  forbid  imprisonment  for  debt,  and  those 
which  allow  a  redemption  after  the  sale  of  laud  on  execution, 
are  of  this  class.  So  of  the  principle  originally  introduced  by 
Courts  of  Equity,  and  which  has  been  long  established  in  all 
Courts,  to  the  effect  that  if  one  convey  land  as  security  for 
a  debt,  and  agree  that  his  deed  shall  become  absolute  if  pay- 
ment is  not  made  by  the  day,  he  shall  be  entitled  to  redeem 
on  paying  the  debt  and  interest  ;  and  so,  also,  of  executory 
contracts  without  consideration  to  make  gifts,  and  the  like. 
In  these  cases,  the  law  seeks  to  mitigate  the  consequences  of 
men's  thoughtlessness  and  improvidence  ;  and  it  does  not,  I 
think,  allow  its  policy  to  be  evaded  by  any  language  which 
may  be  inserted  in  the  contract.  It  is  not  always  equally 
careful  to  shield  persons  from  those  acts  which,  instead  of 
being  promissory  in  their  character  and  prospective  in  their 
operation,  take  effect  immediately.  One  may  turn  out  his  last 
cow  on  execution,  or  may  release  an  equity  of  redemption, 
and  he  will  be  bound  by  the  act.  In  thus  discriminating,  the 
law  takes  notice  of  the  readiness  with  which  sanguine  and 
incautious  men  will  make  improvident  contracts  which  look 
to  the  future  for  their  consummation,  when,  if  the  results 
were  to  be  presently  realized,  they  would  not  enter  into  them 
at  all.  If,  with  the  consequences  immediately  before  them, 
they  will  do  the  act,  they  will  not  generally  be  allowed  to  re- 
tract ;  it  being  supposed,  in  such  cases,  that  valid  reasons  for 
the  transaction  may  have  existed,  and  that,  at  all  events, 
the  party  was  not  under  the  illusion  which  distance  of  time 
creates.  Ordinarily,  men  are  held  to  their  executory  as  well 
as  their  executed  contracts  ;  but,  in  a  few  exceptional  cases, 
where  the  temptation  is  great,  or  the  consequences  peculiarly 
inconvenient,  parties  are  not  allowed  to  make  valid  prospect- 
ive agreements.  The  present  is,  in  my  opinion,  one  of  those 
cases."  1  So,  the  Court  of  Appeals  of  Kentucky,  in  a  re- 
cent decision,  said:  "Executory  agreements  are  generally 
enforced,  and  as  much  obligatory  on  parties  as  if  in  fact  exe- 

• 

1  Kneettle  v.  Newcomb,  22  N.  Y.  249. 
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euted  ;  but  there  are  exceptions  to  this  general  rule.  No  one 
in  this  State  is  entitled  to  the  benefit  of  the  exemption  Jaws 
but  a  housekeeper  with  a  family  ;  and  the  legislature  certainly 
intended  by  the  enactment  of  such  laws  to  provide  more  for 
the  dependent  family  of  the  debtor  than  for  the  debtor  him- 
self. Every  honest  man  has  a  desire  to  fulfill  all  his  obliga- 
tions, and  such  are  always  willing  to  comply  with  the  demands 
of  a  creditor  by  giving  to  the  latter  any  assurance  he  may  ex 
act  as  evidence  of  his  intention  to  pay  his  debt.  The  law. 
in  its  wisdom  for  the  poor  and  needy,  has  said  that  certaii? 
property  shall  not  be  liable  for  debt,  not  so  much  to  relieve 
the  debtor  as  to  protect  his  family  against  such  improvident 
acts  as  reduce  the  family  to  want.  Such  is  the  policy  of  the 
law  ;  and  this  contract  was  made  not  only  in  disregard  of  this 
policy,  but  to  annul  the  law  itself,  so  far  as  it  affected  the  debt 
sought  to  be  recovered.  If  such  a  contract  is  upheld,  the  ex- 
emption law  of  the  State  would  be  a  blank  upon  the  statute- 
book,  and  deprive  the  destitute  of  all  claim  they  have  to  its 
beneficent  provisions. ' ' 1 

§  217.    The  liabilities  against  which  the  benefit  of  an 

exemption  law  may  be  claimed  are  to  be  discovered — first,  by 
inspection  of  the  statute,  and  next,  by  considering  whether 
the  statute  is  liable  to  any  constitutional  objection.  In  sev- 
eral of  the  States,  the  privilege  of  exemption  can  be  asserted 
only  against  judgments  founded  in  contract,  and  not  against 
judgments  founded  in  tort  ;2  while  in  others,  the  privilege  of 
exemption  is  as  available  against  an  execution  on  a  judgment 
for  tort,  or  on  a  judgment  against  a  defendant  in  a  criminal 

1  Moxley  v.  Ragan,  10  Bush,  156;  13  Am.  L.  Reg.  N.  S.  743;  Crawford  v. 
Lockwood,  9  How.  Pr.  547 ;  Maxwell  v.  Heed,  7  Wis.  582  ;  Levicks  v.  "Walker, 
9  Am.  L.  Reg.  112  ;  Curtis  v.  O'Brien,  20  Iowa,  376 ;  Harper  v.  Leal,  10  How. 
Pr.  282. 

2  Kenyon  v.  Gould,  61  Penn.  St.  292 ;  Commonwealth  v.  Dougherty,  28  Leg. 
Int.  14 ;  Lane  v.  Baker,  2  Grant's  Cases,  424 ;  State  v.  Melogue,  9  Ind.  106 ; 
Lauck's  Appeal,  24  Penu.  St.  426.     This  rule  was  applied  to  homestead  exemp- 
tions in  Robinson  v.  Wiley,  15  N.  Y.  489  ;  Cook  v.  Newman,  8  How.  Pr.  523  ; 
Lathrop  v.  Singer,  36  Barb.  396  ;  Davis  v.  Henson,  29  Geo.  345.     It  is  doubtful 
Whether  costs  are  to  be  regarded  as  a  demand  growing  out  of  contract.     (In  re 
lohn  Owens,  7  Ch.  L.  N.  371.) 
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prosecution,  as  against  an  execution  for  a  contract  liability.1 
In  Kansas,  the  personal  property  of  the  debtor  is  not  exempt 
as  against  the  claim  of  a  clerk,  mechanic,  laborer,  or  servant, 
for  wages.2  It  has  been  held  that  the  State  cannot  be  affected 
by  exemption  laws,  unless  the  intention  to  so  affect  it  is  de- 
clared by  the  statute  in  express  terms,3  and  this  ruling  is 
certainly  sustained  by  principles  whose  existence  and  propri- 
ety were  always  affirmed  by  the  common  law.  Property  is 
generally — and,  I  believe,  universally — subject  to  an  execution 
for  the  purchase-price  thereof.4  A  judgment  for  the  conver- 
sion of  goods  is  not,  it  is  said,  within  the  benefit  of  this  rule.5 
A  judgment  is  not  for  the  purchase-money,  unless  it  is  against 
the  purchaser,8  and  is  based  upon  the  contract  made  between 
the  vendor  and  the  vendee.  Hence,  one  who  has  become  a 
surety  for  the  purchaser,  and  has  been  compelled  to  pay  the 
purchase-price,  cannot,  on  recovering  against  the  purchaser, 
seize  property  exempt  from  execution.7  The  contract  of  the 
purchaser's  surety  is  not  a  contract  for  the  payment  of  pur- 
chase-money within  the  meaning  of  the  statutes  of  exemp- 
tion.8 The  judgment  must  be  exclusively  for  purchase-money. 
If  other  items  of  indebtedness  are  included,  the  right  to  take 
exempt  property  is  waived.9  A  judgment  for  the  purchrse- 
price  of  one  article  seems,  in  New  York,  to  authorize  the 

1  This  rule  -was  applied,  for  the  purpose  of  exempting  homesteads,  in  Loomis 
v.  Gerson,  62  111.  11 ;  Conroy  v.  Sullivan,  44  111.  451 ;  Smith  v.  Ormans,  17  Wis. 
395  ;  Bellinger  v.  Twend,  66  N.  C.  206. 

2  Reed  v.  Umbarger,  11  Kans.  206. 

8  Commonwealth  v.  Cook,  8  Bush,  220  ;  8  Am.  Rep.  456.  Contra,  Gladney  v. 
Deavors,  11  Geo.  79. 

4  For  application  of  this  rule  to  homestead  cases,  see  Montgomery  v.  Tutt,  11 
CaL  190  ;  Skinner  v.  Beatty,  16  Cal.  156  ;  McGhee  u.  "Way,  46  Geo.  282  ;  Kit- 
chell  v.  Burgwin,  21  111.  40 ;  Phelps  v.  Connover,  25  111.  309 ;  Barnes  v.  Gay,  7 
Iowa,  26  ;  Pratt  v.  Topeka  Bank,  12  Kans.  570  ;  Stevens  u.  Stevens,  10  Allen, 
146  ;  Buckingham  v.  Nelson,  42  Miss.  417  ;  Ulrich's  Appeal,  48  Penn.  St.  489-, 
Fehley  v.  Barr,  66  Penn.  St.  196 ;  Burfcrd  v.  Rosenfield,  37  Tex.  42 ;  Perrin  u. 
Serjeant,  33  Vt.  184. 

6  Hoyt  v.  Van  Alstyne,  15  Barb.  568. 

6  Buckingham  v.  Nelson,  42  Miss.  417. 

7  Harley  v.  Davis,  16  Minn.  487. 

8  Davis  v.  Peabody,  10  Barb.  91 ;  Smith  v.  Slade,  57  Barb.  637. 
»  Hickox  v.  Fay,  36  Barb.  9. 
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taking  of  other  exempt  property.1  Under  an  execution  for 
the  purchase-price  of  a  homestead,  the  debtor's  crop  raised 
thereon,  if  otherwise  exempt,  is  not  subject  to  execution.2  In 
some  of  the  States,  a  homestead  is  not  exempt  from  an  exe- 
cution based  on  a  debt  which  accrued  prior  to  its  purchase 3 
or  occupancy.4 

§  218.  Exempt  property  may  be  sold  or  pledged. — The 
power  of  the  owner  of  exempt  property  to  sell  or  incumber 
it  is  undoubted.5  The  right  of  exemption  is  a  privilege,  but 
not  a  restraint.  In  fact,  the  owner's  power  to  dispose  of  ex- 
empt property  is  more  absolute  than  it  is  over  other  kinds  of 
property.  This  is  because  of  the  freedom  of  exempt  property 
from  involuntary  liens.  iSTot  being  subject  to  execution,  the 
owner  may  sell  it,  pledge  it,  or  give  it  away,  notwithstand- 
ing the  existence  of  judgment  or  execution  liens,  and  with- 
out reference  to  the  rights  of  his  general  creditors.6  In  some 
of  the  States,  this  rule  is  not  applicable  to  homesteads.  In 
these  States,  judgment  liens  were  held  to  apply  to  homesteads, 
so  that  the  alienee  of  a  homestead  estate  held  it  subject  to 
sale  under  judgments  against  his  grantor.7  But,  except  under 
statutes  clearly  indicating  that  such  is  to  be  the  case,  there 
is  no  reason  why  homesteads  should  form  an  exception  to  the 
general  rule  that  exempt  property  may  be  transferred  free  of 

1  Cole  v.  Stevens,  9  Barb.  676  ;  Snyder  v.  Davis,  47  How.  Pr.  147  ;  1   Hun. 
350 ;  Craft  v.  Curtiss,  25  How.  Pr.  163.     Contra,  Hickox  v.  Fay,  36  Barb.  9. 

2  Johnson  r.  Holmes,  49  Geo.  365. 

3  Laing  v.  Cunningham,  17  Iowa,  510  ;  Tucker  u.  Drake,  11  Allen,  145  ;  Brain- 
ard  v.  Van  Kuran,  22  Iowa,  261.     See  Sec.  249. 

4  Hale  v.  Heaslip,  16  Iowa,  451 ;  Hyatt  v.  Spearman,  20  Iowa,  510  ;  Delevan 
v.  Pratt,  19  Iowa,  429. 

6  Jones  u.  Scott,  10  Kans.  33. 

6  Pool  v.  Reid,  15  Ala.  826 ;  Godman  v.  Smith,  17  Ind.  152 ;  Vandibur  v. 
Love,  10  Ind.  54 ;  Finley  v.  Sly,  44  Ind.  266 ;  Paxton  v.  Freeman,  6  J.  J.  Marsh. 
234;  Jones  v.  Scott,  10  Kans.  33;  Cook  v.  Baine,  37  Ala.  350;  Denny  v.  White, 
2  Cold.  283;  Smith  v.  Allen,  39  Miss.  469  ;  Moseley  v.  Anderson,  40  Miss.  49; 
Frost  v.  Shaw,  3  Ohio  St.  270 ;  Vaughan  v.  Thompson,  17  HI.  78  ;  Ante,  Sec. 
197. 

7  Hoyt  i>.  Howe,  3  Wia.  752  ;  Folsom  v.  Carlis,  5  Mmp,  335  ;  Tillotson  v.  Mil- 
lard,  7  Minn.  513  ;  Smith  v.  Brackett,  36  Barb.  671. 

F.  Ex.— 22. 
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all  judgments  and  executions  which  were  not  enforceable 
against  the  property  in  the  hands  of  the  vendor.1 

§  219.  The  constitutionality  of  exemption  laws,  when 
sought  to  he  applied  to  debts  contracted  prior  to  their  passage, 
has  been  frequently  discussed.  Chief  Justice  Taney  consid- 
ered the  question  incidentally  in  Bronson  r.  Kinzie,2  saying  : 
"  Undoubtedly,  a  State  may  regulate  at  pleasure  the  modes  of 
proceeding  in  its  Courts  in  relation  to  past  contracts  as  well  as 
future.  It  may,  for  example,  shorten  the  period  of  time  within 
which  claims  shall  be  barred  by  the  Statute  of  Limitations. 

•/ 

It  may,  if  it  thinks  proper,  direct  that  the  necessary  imple- 
ments of  agriculture,  or  the  tools  of  the  mechanic,  or  articles 
of  necessity  in  household  furniture,  shall,  like  wearing  apparel, 
not  be  liable  to  execution  on  judgments.  Regulations  of  this 
description  have  always  been  considered,  in  every  civilized 
community,  as  properly  belonging  to  the  remedy,  to  be  ex- 
ercised or  not  by  every  sovereignty,  according  to  its  views  of 
policy  and  humanity.  It  must  reside  in  every  State  to  enable 
it  to  secure  its  citizens  from  unjust  and  harassing  litigation, 
and  to  protect  them  in  those  pursuits  which  are  necessary  to 
the  existence  and  well-being  of  every  community.  And,  al- 
though a  new  remedy  may  be  deemed  less  convenient  than  the 
old  one,  and  may  in  some  degree  render  the  recovery  of 
debts  more  tardy  and  difficult,  yet  it  will  not  follow  that  the 
law  is  unconstitutional."  Long  prior  to  the  decision  of  Bron- 
Bon  v.  Kinzie,  it  had  become  well  settled  that  it  was  within 
the  power  of  the  State  legislatures  to  abolish  imprisonment 
for  debt,  and  to  make  the  abolition  applicable  to  prior  as  well 
as  to  future  liabilities.3  In  many  cases,  the  constitutionality 
of  exemptions  of  personal  property  has  been  considered,  and, 
BO  far  as  our  observation  extends,  has  been  sustained,4  unless 

1  Monroe  v.  May,  9  Kans.  475  ;  Freeman  on  Judgments,  Sec.  355 ;  Morris  u. 
Ward,  5  Kans.  247 ;  Lamb  v.  Shays,  14  Iowa,  567  ;  Wiggins  v.  Chance,  45  HL 
175. 

2  1  How.  U.  S.  315. 

8  Sturgis  v.  Crowinshield,  4  Wheat.  200 ;  Beers  v.  Haughton,  9  Pet.  359 ; 
Woodfin  v.  Hooper,  4  Humph.  13 ;  Fisher  v.  Lacky,  6  Blackf.  373  ;  Newton  v. 
Tibbatts,  2  Eng.  150. 

4  Hardeman  v.  Downer,  39  Geo.  425  ;  Morse  u.  Goold,  11  N.  Y.  281,  overrul- 
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we  may  regard  the  decisions  in  Missouri,  upon  the  statute  ex- 
empting the  property  of  wives  from  executions  against  their 
husbands,  as  an  exception  to  the  general  current  of  the  authori- 
ties.1 But  the  statutes  in  regard  to  homesteads  have  with- 
drawn property  of  considerable  value  from  the  reach  of  exe- 
cutions, and  have  occasioned  the  constitutionality  of  exemption 
laws  to  be  discussed  anew.  It  would  seem  that  the  principles 
applicable  to  the  exemption  of  personal  property  would  apply 
with  equal  force  to  real  estate.  If  a  State,  without  impairing 
the  obligation  of  contracts,  may  exempt  certain  personal  prop- 
erty upon  which  the  creditor  had  a  right  to  rely  for  payment 
at  the  creation  of  the  contract,  why  may  it  not  also  exempt 
certain  real  estate  ?  It  is  true  that  implements  of  husbandry 
and  the  tools  of  mechanics,  with  other  means  of  obtaining 
livelihood,  are  almost  indispensable  to  the  debtor  ;  but  not 
less  so  than  a  place  in  which  to  shelter  his  family.  And, 
after  all,  the  question  is  not  one  of  hardship  or  of  necessity. 
It  is  whether  the  value  of  the  contract  made  anterior  to  the 
passage  of  the  law  is  impaired  by  enforcing  the  law.  What- 
ever the  Courts  may  ultimately  determine,  it  will  always  re- 
quire a  great  deal  of  sophistry  to  make  it  seem  that  an  obli- 
gation which  could  be  wholly  or  partly  enforced,  but  for  the 
operation  of  some  law,  is  not  impaired  by  that  law.  When, 
the  constitutionality  of  homestead  laws  purporting  to  be  ap- 
plicable to  antecedent  debts  was  first  discussed,  it  was  sus- 
tained,2 because  it  was  correctly  thought  to  be  upheld  by  the 
language  of  Chief  Justice  Taney,  in  Bronson  v.  Kinzie.  But 
later  decisions  show  that  State  laws  or  constitutions  enlarg- 
ing homestead  exemptions,  or  creating  such  exemptions  where 

ing  Banks  v.  Quackenbush,  1  N.  T.  129,  and  Quackenbush  v.  Danks,  1  Denio, 
128  ;  Rockwell  v.  Hubbell,  2  Doug.  Mich.  197  ;  Cusic  v.  Douglas,  3  Kans.  123  ; 
Schneider  v.  Heidelberger,  45  Ala.  126  ;  Gray  v.  Munroe,  1  McLean,  528  ;  Evans 
v.  Montgomery,  4  W.  &  S.  218  ;  Grimes  v.  Bryne,  2  Minn.  89  ;  Stevenson  v.  Os- 
borne,  41  Miss.  119  ;  Mede  v.  Hand,  5  Am.  Law  Reg.  N.  S.  82  ;  Bigelow  v. 
Pritchard,  21  Pick.  169  ;  Van  Hoffman  v.  City  of  Quincy,  4  Wall.  535  ;  In  re 
John  Owens,  7  Ch.  L.  N.  397. 

1  Cunningham  v.  Gray,  20  Mo.  170  ;  Tally  v.  Thompson,  20  Mo.  277  ;  Harvey 
o.  Wickham,  23  Mo.  112  ;  Hockaday  v.  Sallee,  26  Mo.  219. 

2  Hardeman  v.  Downer,  39  Geo.  425  ;  Cusio  v.  Douglas,  3  Kans.  123  ;  Mede  v. 
Hand,  5  Am.  L.  Reg.  N.  S.  82. 
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none  before  existed,  are  unconstitutional  in  so  far  as  they  ap- 
ply to  liabilities  created  before  their  passage.1  These  decis- 
ions, it  is  true,  are  not  directly  applicable  to  other  exemptions  ; 
but  the  principles  upon  which  they  are  based  are  so  applica- 
ble. Exemptions  of  inconsiderable  value  may  possibly  be 
allowed  a  retroactive  operation.  But  we  think  the  course  of 
recent  adjudications  is  such  as  to  confirm  the  following  pre- 
diction, made  by  Judge  Dillon,  in  the  American  Law  Register 
for  December,  1865  :  "  On  examining  anew  the  decisions  of 
the  U.  S.  Supreme  Court,  on  the  subject  of  the  obligation  of 
contracts,  from  the  earliest  down  to  the  latest,  we  are  per- 
suaded that  that  tribunal  will  deny  the  validity  of  exemption 
laws  as  to  antecedent  obligations." 2 


SECOND— OF  THE  PERSONS  ENTITLED  TO  CLAIM  THE  BENEFIT 

OF  EXEMPTION  LAWS. 

§  220.    Exemption   laws   apply  to    all   inhabitants. — 

Having  considered  the  general  principles  applicable  to  the 
exemption  laws,  we  are  now  about  to  treat  more  particularly 
of  the  iKrsons  and  property  to  which  these  laws  apply.  In 
treating  of  the  persons  entitled  to  the  benefit  of  these  laws, 
we  shall  first  speak  of  statutes  in  which  no  particular  persons 
are  designated,  and  secondly,  of  statutes  in  which  exemption 
is  given  to  a  specified  class  of  persons.  Unless  the  statute 
shows  a  contrary  intent,  all  inhabitants  of  the  State  are  en- 
titled to  the  protection  afforded  by  its  provisions.  Hence,  a 
resident  alien  is,  in  this  respect,  as  much  favored  as  a  citizen.3 
"With  respect  to  non-residents  who  may  happen  to  be  tempo- 
rarily in  a  State  where  their  property  is  seized  under  execu- 
tion, the  Courts  have  been  unable  to  agree.  On  the  one  side, 

1  Gunn  v.  Barry,  15  Wall.  610  ;  5  Leg.  Gaz.  193 ;  The  Homestead  Cases,  22 
Gratt.  2G6  ;  12  Am.  Rep.  507 ;  Grant  v.  Casby,  51  Geo.  460 ;  Cochran  v.  Darcy, 
6  Ch.  Leg.  News.  230 ;  Jones  v.  Brandon,  48  Geo.  593  ;  Lesslcy  v.  Phipps,  13 
Am.  L.  Reg.  N.  S.  236 ;  49  Miss.  790  ;  Martin  v.  Hughes,  67  N.  C.  293  ;  Kibbey 
v.  Jones,  7  Bush,  243.     But  a  homestead  law  not  increasing  former  exemption 
is  valid.     (Garrett  v.  Cheshire,  66  N.  C.  396  ;  12  Am.  Rep.  647  ;  Hill  v.  Kessler 
63  N.  C.  437.) 

2  Note  to  Mede  v.  Hand,  5  Am.  Law.  Rog.  N.  S.  93. 

8  People  v.  McClay,  2  Neb.  7  ;  Cobbs  v.  Coleman,  14  Tex.  594. 
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it  is  insisted  that  the  exemption  laws  are  designed  solely  for 
the  benefit  of  the  poor  people  resident  in  the  State  where 
they  are  enacted  ;J  and  on  the  other  side  it  is  maintained, 
with  at  least  equal  force,  that  unless  the  statute  is  by  its  terms 
restricted  to  permanent  residents,  the  Courts  have  no  author- 
ity to  make  such  restriction.2 

§  221.  Cotenants  and  copartners. — It  often  happens  that 
property  designated  as  exempt  by  statute  belongs  to  two  or 
more  persons,  either  as  cotenants  or  copartners.  The  question 
then  arises,  whether  this  property  must  be  treated  as  exempt 
to  the  same  extent  as  if  held  in  severalty.  The  answers  to 
this  question  are  irreconcilable,  and  the  opposing  opinions 
are  both  supported  by  very  respectable  authorities.  On  the 
one  hand,  it  has  been  insisted  that  the  terms  of  the  exemption 
statutes  are  such  as  to  indicate  that  the  legislature  proposed 
to  deal  only  with  estates  in  severalty  ;  that  there  would  be 
great  difficulty,  and  even  impropriety,  in  setting  apart  to  one 
cotenant  or  copartner,  to  hold  as  exempt  for  his  sole  benefit, 
property  to  which  he  had  no  claim  to  any  separate  possession 
or  enjoyment ;  and,  finally,  as  a  result  of  these  and  other  con- 
siderations, that  the  operation  of  the  exemption  laws  must  be 
confined  to  estates  in  severalty.3  But,  on  the  other  hand, 
while  the  right  of  a  partner  to  the  benefit  of  exemption 
has  been  denied,  where  its  allowance  was  against  the  consent 
of  his  copartners  and  to  the  prejudice  of  the  interests  of  the 
partnership,4  yet  where  these  obstacles  did  not  interpose,  co- 
tenants  and  copartners  have  been  placed  on  the  same  footing 
in  a  majority  of  the  States,  and  both  have  been  given  the  full 
oenefit  of  the  exemption  laws.  This  position,  even  where  the 
words  of  the  statute  do  not  clearly  indicate  an  intent  to  deal 
with  undivided  interests,  is  made  tenable  by  the  general  rule 
that  these  statutes  must  be  liberally  construed,  so  as  to  pro- 

1  Lisenbee  v.  Holt,  1  Sneed,  42 ;  Hawkins  v.  Pearce,  11  Humph.  44  ;  Finley  v. 
Ely,  4-1  Iiid.  2G6. 

2  Hill  v.  Loomis,  G  N.  H.  263  ;  Lowe  v.  Stringham,  14  Wis.  222  ;  Abercrombie 
v.  Alderson,  9  Ala.  981  ;  Haskill  v.  Andros,  4  Vt.  609. 

3  Bonsai  v.  Comly,  44  Penn.  St.  442  ;  Pond  v.  Kimball,  101  Mass.  105 ;   Gup- 
til  v.  McFee,  9  Kaiis.  30. 

4  Till's  Case,  3  Neb.  261 ;  Burns  v.  Harris,  67  N.  C.  140. 
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mote  the  policy  on  which  they  are  based,  and  accomplish  the 
purposes  to  which  they  are  directed.  Prominent  among 
these  purposes  is  the  protection  of  the  poor,  by  allowing  them 
the  implements  of  their  trade,  and  the  other  means  essential 
to  enable  them  to  gain  a  livelihood.  And  where  a  man  i.s 
supporting  his  family  by  the  aid  of  a  team,  or  of  tools,  or  of 
provisions  which  he  would  be  entitled  to  retain  if  owned  by 
him  in  severalty,  it  seems  to  be  a  clear  perversion  of  the 
spirit  of  the  exemption  laws  to  deprive  him  of  a  moiety  of 
the  property  because  he  is  unable  to  own  the  whole.  Hence, 
as  a  general  rule,  a  part  interest  is,  in  most  of  the  States,  as 
much  exempt  from  execution  as  though  it  were  an  interest 
in  severalty  ;  and  this  is  true,  whether  it  be  held  in  copart- 
nership or  cotenancy,  and  whether  the  execution  be  for  the 
debt  of  one  owner,  or  for  the  debt  of  all  the  owners.1  "Where 
an  execution  is  against  two  or  more  persons,  each  is  entitled 
to  the  benefit  of  the  Statute  of  Exemptions  to  the  same  extent 
as  though  the  writ  were  against  him  as  a  sole  defendant ; 2 
but  where  a  writ  was  against  a  husband  and  wife,  it  was  held 
that  after  he  had  been  allowed  the  benefit  of  exemption  to 
the  extent  of  his  property,  she  might  also  claim  exemption  as 
to  her  property,  provided  that  the  allowance  to  both  did  not, 
in  the  aggregate,  exceed  in  value  the  amount  allowed  to  the 
husband  by  law.3 

§  222.  Head  of  a  family. — In  many  of  the  States,  home- 
stead and  other  exemptions  are  allowed  to  the  "  heads  of  fami- 
lies"; and  the  Courts  have  frequently  been  required  to  dis- 
cuss and  decide  the  question,  "Who  is  entitled  to  the  benefit  of 
this  exemption  ?  In  the  dictionaries,  a  family  is  defined  as 
being  "the  collective  body  of  persons  who  live  in  one  house, 
and  under  one  head  or  manager  ;  a  household,  including  par- 
cuts,  children,  and  servants,  and,  as  the  case  may  be,  lodgers 
or  boarders. "  4  But  it  is  evident,  from  the  decisions,  that  the 

1  Stewart  v.  Brown,  37  N.  Y.  350  ;  Oilman  v.  Williams,  7  Wis.  329  ;  Burns  v. 
Harris,  f,7  N.  C.  140;  Gaylord  v.  Imhoff,  1  Cinii.  S.  C.  404;  Howard  v.  Jones, 
49  or  50  Ala.,  referred  to  in  13  Am.  L.  Reg.  457  ;  Radcliff  i>.  Wood,  25  Barb.  52  ; 
Newton  v.  Howo,  29  Wis.  531  ;  9  Am.  R.  GIG;  Servant!  r.  Lusk,  43  Cal.  238. 

2 Spado  r.  Brim,  r,  72  Peiiu.  Ht.  :,7  ;  S.  C.  29  Leg.  Int.  350. 

3  Crane  l».  Wa.uV'i;.  r,  :',:}  Iml.  S3. 

*  Webster's  Die.  ;  I'.irsons  P.  Livingston,  11  Iowa,  104. 
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word  "  family  "  has,  in  the  exemption  statutes,  a  signification 
somewhat  different  from  that  attributed  to  it  in  the  dictiona- 
ries. In  the  first  place,  it  is  by  no  means  essential  that  per- 
sons, to  constitute  a  family,  should  reside  in  the  same  house. 
Thus,  a  man  who  has  either  a  wife  or  a  child  dependent  on  him 
for  support  is  the  head  of  a  family,1  although  lie  does  not  re- 
side under  the  same  roof  with  them.2  This  rule  would  proba- 
bly not  be  applied  where  the  separation  of  the  members  of 
the  family  is  permanent  in  its  character  ;  nor  where  the  head 
of  the  family  resides  in  one  State,  and  the  other  members  of 
the  family  in  another  State.3  In  the  second  place,  it  is  quite 
possible  for  several  persons  to  reside  together  in  the  same 
house,  under  one  head  or  manager,  without  constituting  a 
family  within  the  meaning  of  the  exemption  statutes.  This 
may  happen  where  a  man,  having  no  wife  nor  children,  lives 
in  a  house  with  his  servants  or  other  employees.  Thus,  where 
an  unmarried  man  employed  his  brother  and  his  brother's 
wife  to  live  with  him  and  take  care  of  his  house,  he  was  held 
not,  on  that  account,  to  be  the  head  of  a  family.  In  this  case, 
the  Court  said  :  "  The  head  of  a  family  primarily  is  the  hus- 
band or  father.  One  may  be  such  head,  however,  without 
being  either.  Thus,  the  mother  may  become  such  on  the 
death  of  the  husband.  So,  a  son,  having  mother  and  brother 
and  sisters,  or  either,  depending  upon  him  for  support,  and 
living  in  a  household  which  he  controls,  might  be  such  head. 
And  thus  we  might  state  many  cases  where  the  party  claim- 
ing the  exemption  would  be  legally  entitled  to  it,  and  still  not 
be  the  husband  or  father.  And  yet  in  each  case  he  must,  for 
the  purposes  of  this  inquiry,  stand  in  the  place  of  the  father. 
He  must  be  the  master-in-law  of  the  family.  In  the  case  be- 
fore us,  the  married  brother  and  his  wife  in  no  proper  sense 
belong  to  the  family  of  the  plaintiff.  He  had  no  control  over 
them,  except  such  as  resulted  purely  and  exclusively  from 
contract.  He  had  no  right  to  exact  obedience  from  them,  or 

1  Barney  v.  Leeds,  51  N.  H,  253 ;  Cox  v.  Stafford,  14  How.  Pr.  519. 

2  Seaton  v.  Marshall,  6  Bush,  429  ;  Robinson's  Case,  3  Abb.  Pr.  466  ;  Sallee  V. 
Waters,  17  Ala.  482. 

3  Allen  v.  Manasse,  4  Ala.  554 ;  Abercrombie  v.  Alderson,  9  Ala.  981 ;  Boykin 
v.  Edwards,  21  Ala.  261 ;  Keiffer  v.  Barney,  31  Ala.  192. 
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to  direct  their  movements,  except  so  far  as  their  agreement 
bound  them  to  take  care  of  the  house."1  But  it  is  by  no 
means  necessary  that  the  relation  of  husband  and  wife,  or  par- 
ent and  child,  should  exist  in  every  case  to  constitute  a  family. 
One  who  has  living  with  him,  and  dependent  on  him  for  sup- 
port, his  mother,  or  brother,  or  sisters,  is  the  head  of  a  family, 
and,  as  such,  entitled  to  the  benefit  of  the  exemption  laws.2 
One  who  is  the  head  of  a  family  does  not  cease  to  be  so  by 
living  in  a  house  controlled  by  some  other  person.  Hence, 
when  a  widow  and  her  children  go  to  live  with  her  father,  she 
docs  not  lose  the  benefit  of  her  exemption  as  the  "  head  of  a 
family."  3  One  who  becomes  the  head  of  a  family  after  the 
issue  and  before  the  levy  of  an  execution  is,  in  Alabama,  en- 
titled to  avail  himself  of  the  exemption  law.4  Upon  the  de- 
cease of  the  husband,  the  widow,  who  thereby  becomes 
charged  with  the  care  and  maintenance  of  the  children,  suc- 
ceeds him  as  the  head  of  the  family.  .The  exemption  laws 
were  designed  for  the  benefit  of  the  family,  rather  more  than 
for  the  benefit  of  its  head.  On  his  death,  property  before  held 
by  him  as  exempt  from  execution  retains  its  exempt  charac- 
ter in  favor  of  his  widow,  who  succeeds  to  his  exemption 
rights  as  a  householder  or  head  of  the  family.5 

§  223.  Householders. — The  term  "  householder  "  is  very 
nearly  synonymous  with  the  phrase  "head  of  a  family. "  Ac- 
cording to  Webster,  the  lexicographer,  a  householder  is  "  the 
master  or  chief  of  a  family  ;  one  who  keeps  house  with  his 
family."  6  To  entitle  a  person  to  exemption  as  a  householder, 
it  is  by  no  means  essential  that  he  should  be  living  with  his 
family,  nor  that  they  should  be  occupying  a  house..  Thus,  in 
New  York,  one  Murray  absconded  to  avoid  his  creditors. 
His  family  had  commenced  to  move  from  their  former  resi- 

1  Whalen  v.  Cadman,  11  Iowa,  226. 

2  Parsons  v.  Livingston,  11  Iowa,  104  ;  Wade  v.  Jones,  20  Mo.  75  ;  McMurray 
v.  Shuck,  G  Bush,  111 ;  Marsh  v.  Lazenby,  41  Geo.  153 ;  Connau^hton  v.  Sands, 
?2  Wis.  387. 

8  Bachman  v.  Crawford,  3  Humph.  213. 
4  Watson  v.  Simpson,  5  Ala.  233. 
6  Becker  r.  Becker,  4.7  Barb.  -107. 
6Bowue  v.  Witt.  19  Wend.  475. 
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dence  to  the  house  of  his  wife's  father.  "While  en  route,  their 
only  cow  was  seized  under  execution.  The  plaintiff  in  exe- 
cution claimed  that,  under  the  circumstances,  Murray  was 
not  a  householder  at  the  time  of  the  levy  of  the  writ ;  but 
the  Court  said  :  "Murray  had  gone  to  Ohio,  leaving  his  wife 
and  children  living  together  as  a  family.  They  were  his 
household,  and  he  was  their  householder.  To  say  that  a  fam- 
ily, while  in  the  act  of  removal,  and  on  the  highway,  may  be 
deprived  of  their  bed  and  their  cow,  on  execution,  because 
they  did  not,  for  the  time,  inhabit  a  dwelling-house,  would 
be  a  perversion  of  the  statute.  So  long  as  they  remain  to- 
gether as  a  family,  without  being  broken  up  and  incorpo- 
rated into  other  families,  the  privilege  remains.  It  was 
designed  as  a  protection  for  poor  and  destitute  families  ;  and 
the  forlorn  and  houseless  condition  of  this  family,  in  the 
absence  of  the  husband  and  father,  gave  them  a  peculiar  claim 
to  the  benefit  of  the  statute."1  It  may  be  that,  in  some 
States,  one  who  packs  up  his  goods,  intending  to  remove  to 
another  State,  loses  his  right  to  exemption  as  a  householder.3 
But  it  is  quite  certain  that  one  who  is  removing  from  one 
part  of  a  State  to'  another  part,3  or  who  temporarily  ceases 
keeping  house  and  therefore  stores  his  goods,4  or  who,  on 
account  of  domestic  or  other  difficulty,  temporarily  aban- 
dons his  family,5  is  still  entitled  to  exemption  as  a  house- 
holder. A  married  woman,  who  continues  to  provide  for  the 
children  of  a  prior  marriage,  may  claim  exemption  as  a 
householder.6  To  constitute  a  householder,  it  is  not  necessary 
that  the  relation  of  husband  and  wife,  or  of  parent  and  child, 
should  exist.  A  man  living  with  his  sister,  they  jointly  con- 
tributing to  their  support,  is  a  householder  ; 7  and  so  is  a  man 

1  Woodward  v.  Murray,  18  Johns.  400.     The  absconding  of  the  husband  does 
not  forfeit  the  right  of  the  family  to   exemption.     (Bonnell  u.  Dunn,  5  Dutch. 
t35.) 

2  Anthony  v.  Wade,  1  Bush,  110. 

3  Mark  v.  The  State,  15  Ind.  98  ;  Davis  v.  Allen,  11  Ala.  164 ;  Pool  v.  Beid,  15 
Ma.  826 ;  O'Donnell  v.  Segar,  25  Mich.  367. 

4  Griffin  v.  Sutherland.  14  Weiid.  456. 

SCarrington  v.  Herrin,  4  Bush,  624  ;  Norman  v.  Bellman,  16  Ind.  156. 
SBrigham  u.  Bush,  33  Barb.  596. 
7  Graham  v.  Crockett,  18  Ind.  119. 
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\vho  rents  a  house,  hires  servants,  and  keeps  boarders.1  The 
bad  character  of  a  defendant  cannot  deprive  him  of  his  ex- 
emption rights.  Hence,  if  a  prostitute  "really  had  a  family 
\vhich  she  was  bound  to  provide  for,  the  fact  of  her  improper 
mode  of  living  would  not  deprive  her  of  a  right  to  which  she 
was  otherwise  entitled." 

§  224.  Teamster — Agriculturist. — "In  common  speech, 
a  teamster  is  one  who  drives  a  team,  but  in  the  sense  of  the 
statute,  every  one  who  drives  a  team  is  not  necessarily  a  team- 
ster, nor  is  he  necessarily  not  a  teamster  unless  he  drives  a 
team  continually.  In  the  sense  of  the  statute,  one  is  a  team- 
ster who  is  engaged,  with  his  own  team  or  teams,  in  the  busi- 
ness of  teaming — that  is  to  say,  in  the  business  of  hauling 
freight  for  other  parties  for  a  consideration,  by  which  he 
habitually  supports  himself  and  family,  if  he  has  one.  While 
he  need  not,  perhaps,  drive  his  team  in  person,  yet  he  must 
be  personally  engaged  in  the  business  of  teaming  habitually, 
and  for  the  purpose  of  making  a  living  by  that  business.  If 
a  carpenter,  or  other  mechanic  who  occupies  his  time  in  labor 
at  his  trade,  purchases  a  team  or  teams,  and  also  carries  on 
the  business  of  teaming  by  the  employment  of  others,  he 
does  not  thereby  become  a  teamster  in  the  sense  of  the  stat- 
ute. So  of  the  miner,  farmer,  doctor,  and  minister."3  So, 
a  man  engaged  in  some  trade  may  also  cultivate  a  garden  or 
other  small  tract  of  land.  This  does  not  entitle  him  to  be 
regarded  as  an  agriculturalist  within  the  meaning  of  the  ex- 
emption laws.4 

§  225.  A  person  may  exercise  two  trades,  as  when  he 
obtains  his  livelihood  from  a  farm,  and  also  from  a  workshop. 
In  this  case,  the  question  arising  is,  whetker  he  shall  be  al- 
lowed exemption  as  a  farmer,  or  as  a  mechanic,  or  as  both. 

1  Hutchinson  v.  Chamberlain,  11  N.  Y.  Leg.  Obs.  248  ;    Vau  Vechten  u.  Hall, 
1-4  How.  Pr.  436. 
2 Bowman  v.  Quackenboss,  3  Code  R.  17. 

3  Brusie  u.  Griffith,  34  Cal.  302.     Contracting  to  do  work  which  will  require 
the  team  to  be  used  outside  of  the  State  does  not  affect  the  teamster's  right  of 
exemption.      (AVhicher  r.  Long,  11  Iowa,  48.) 

4  Simons  v.  Lovell,  7  Heisk.  510. 
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In  Michigan,  the  question  is  answered  by  a  statute  allowing 
exemption  in  the  business  in  which  the  debtor  is  principally 
engaged.1  He  is  deemed  to  be  principally  engaged  in  that 
business  to  which  he  devotes  the  most  time,  although  it  may 
yield  less  profit  than  some  of  his  other  occupations.2  Where 
the  statute  is  not  so  specific  as  that  of  Michigan,  it  has  been 
held  that  the  debtor  cannot,  by  multiplying  his  employments, 
multiply  his  claims  for  exemption  ; 3  but  that  he  has  the  right 
to  elect  under  which  trade  he  will  claim.4  An  agriculturalist 
may  employ  a  portion  of  his  time  in  some  other  business 
without  losing  his  right  of  exemption  as  an  agriculturalist.5 
In  many  States,  exemptions  are  allowed  to  all  persons,  or  to 
all  heads  of  families,  and  additional  exemptions  are  provided 
for  persons  filling  certain  trades.  In  such  cases,  while  a  man 
cannot  claim  exemption  for  more  than  one  trade  or  calling,  he 
may  have  the  exemption  provided  for  heads  of  families,  and 
also  the  exemption  allowed  to  persons  of  his  calling.6  But  it 
cannot  be  denied  that  the  rule  limitinsr  a  man's  risrht  of  ex- 

o  o 

emption  to  the  tools  or  implements  of  one  trade,  while  he,  in 
fact,  derives  his  support  from  two  trades,  is  not  received  with 
universal  acquiescence.  Thus,  in  Massachusetts,  where  it 
was  claimed  that  a  man  could  not  have  allowed  him,  as  exempt, 
stock  in  trade  as  a  painter,  and  also  as  a  carriage-maker,  the 
Court  denied  the  claim,  saying  :  "  There  is  no  settled  rule  of 
division  or  distinction  between  different  trades  in  this  coun- 
try, and  changes  are  in  constant  progress  by  which  the  divis- 
ions of  labor  and  trade  are  multiplying,  especially  in  large 
towns,  where  business  is  prosecuted  on  a  large  scale.  The 
business  of  house-building,  for  example,  is  divided  into  a  great 
number  of  separate  trades  ;  and  if  the  distinction  contended 
for  here  were  to  be  adopted,  the  tools  of  a  joiner  used  in  mak- 
ing windows  would  not  be  exempted  if  he  was  also  engaged 
in  making  stairs,  and  possessed  tools  adapted  to  that  business. 

1  Morrill  v.  Seymour,  3  Mich.  64 ;  Kenyon  u  Baker,  16  Mich.  373. 

2  Smalley  v.  Hasten,  8  Mich.  529. 

3  Bevitt  v.  Crandall,  19  Wis.  531. 

4  Lockwood  v.  Younglove,  27  Barb.  505. 

5  Springer  v.  Lewis,  22  Penn.  St.  191. 
<3  Harrison  u.  Martin,  7  Mo.  286. 
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This  view  of  the  statute  was  taken  in  Pierce  v.  Gray,  7  Gray, 
67,  where  it  was  held  that  one  whose  general  business  was 
the  ice  business,  and  whose  tools  of  trade  in  that  business 
were  exempt,  might  also  hold  as  exempt  his  tools  for  farming 
or  gardening."  ] 


THIRD— OF  VARIOUS  CLASSES  OF  EXEMPT  PROPERTY. 

§  226.  Tools. — Iii  most  of  the'  States,  tools  are  exempt 
from  execution  when  owned  by  the  defendant  and  used  by 
him  in  earning  his  livelihood.  By  some  of  the  statutes,  the 
exemption  is  confined  to  the  tools  of  mechanics,  while  in 
others  it  is  extended  to  every  debtor  in  whose  trade  or  occu- 
pation tools  are  necessary.  The  object  of  these  statutes  is  to 
save  to  the  debtor  the  means  of  earning  his  support.  Hence, 
the  debtor  cannot  claim,  as  exempt  tools  not  necessary  to  Jus 
trade;2  nor  is  he  entitled  to  his  exemption  after  having 
abandoned  his  trade  ;  3  nor  where  he  has  never  exercised  the 
trade  for  which  the  tools  claimed  are  designed.4  The  defendant 
cannot,  as  a  general  rule,  claim  more  tools  than  are  necessary 
for  his  own  personal  use.  Hence,  if  a  man  engages  in  manu- 
factures, in  which  it  is  necessary  that  he  should  own  a  large 
amount  of  tools  to  be  used  by  his  employees,  these  are  not 
usually  regarded  as  exempt.5  So,  where  a  man  owns  tools, 
aud,  not  being  a  mechanic,  employs  another  to  use  them, 
whether  in  a  factory  or  not,  they  are  not  exempt.0  But  the 
fact  that  a  mechanic  employs  an  apprentice  or  assistant  does 
not  necessarily  make  him  a  manufacturer,  nor  does  it  neces- 
sarily follow  that  the  tools  used  by  the  assistant  are  subject 
to  execution  ;  for  the  tools  used  by  the  principal  and  assistant 

1  Eager  v.  Taylor,  9  Allen,  156.     See  also  Patten  u.  Smith,  4  Conn.  455. 

2  Grimes  v.  Bryne,  2  Minn.  104. 

3  Davis  v.  Wood,  7  Mo.  162  ;  Atwood  v.  De  Forest,  19  Conn.  518 ;  Norris  01 
Hoit.t ,  IS  N.  II.  19G.     But  the  rule  is  otherwise  where  a  mechanic  suspends  the 
exercise  of  his  trade  temporarily.      (Caswell  v.  Keith,  12  Gray,  351  ;  Harris  v. 
Hayiies,  30  Mich.  HO.) 

4  Atwood  v.  De  Forest,  19  Conn.  513. 

6  Richie  v.  MeCauley,  4  Penu.  St.  472  ;  Smith  v.  Gibbs,  6  Gray,  298  ;  Atwood 
r.  De  Forest,  19  Conn.  513  ;  Seeley  v.  Gwillim,  40  Conn.  106. 
6  Abrrcrombie  v.  Alderson,  9  Ala.  981. 
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may  not,  in  the  aggregate,  exceed  the  number  ordinarily  re- 
quired in  carrying  on  the  trade.  Thus,  in  Massachusetts, 
where  a  jeweler  carried  on  his  trade  with  the  aid  of  an  ap- 
prentice, and  that  portion  of  the  tools  used  by  the  latter  was 
levied  upon,  the  Court  held  them  to  be  exempt,  saying  : 
"The  exemption  is  not  limited  merely  to  the  tools  used  by 
the  tradesman  with  his  own  hands,  but  comprises  such,  in 
character  and  amount,  as  are  necessary  to  enable  him  to  prose- 
cute his  appropriate  business  in  a  convenient  and  usual  man- 
ner ;  and  the  only  rule  by  which  it  can  be  restricted  is  that 
of  good  sense  and  discretion,  in  reference  to  the  circumstances 
of  each  particular  case.  It  would  be  too  narrow  a  construc- 
tion of  a  humane  and  beneficial  statute,  to  deny  to  trades- 
men— whose  occupation  can  hardly  be  prosecuted  at  all,  much 
less  to  any  profitable  end,  without  the  aid  of  assistants,  as 
journeymen  and  apprentices — the  necessary  means  of  their 
employment."1  In  interpreting  a  statute  exempting  "  such 
tools  as  may  be  necessary  for  upholding  life,"  the  Supreme 
Court  of  Vermont  employed  the  following  language  :  "  The 
word  '  tools,'  in  this  statute,  has  long  been  held  to  extend  to 
such  farming  tools  as  are  used  by  hand,  and  to  include  hoes, 
axes,  pitchforks,  shovels,  spades,  scythes,  snaths,  cradles, 
dung-forks,  and  other  tools  of  that  character.  But  it  is  not  to 
include  machinery,  or  implements  used  by  oxen  and  horses, 
as  carts,  plows,  harrows,  mowers  and  reapers,  etc.  "We  think 
this  is  the  sound  and  reasonable  construction  of  the  statute. 
And  we  see  no  reason  why  one  who  carries  on  farming  to  any 
extent  should  not  have  an  adze,  broad-ax,  angers,  and  such 
simple  mechanical  tools,  exempt  from  attachment,  as  are  indis- 
pensable for  repairing  farming  implements,  and  which  he  pro- 
cures for  his  own  use,  and  which  he,  in  fact,  uses  as  much  as 
a  mechanic.  He  is  or  may  be  compelled  to  perform  such 
mechanical  work,  in  order  to  get  along  with  his  ordinary  farm- 
ing operations,  and,  if  so,  he  must  have  the  tools,  and  should 
hold  them  exempt  from  execution. "  2  The  Supreme  Court 
of  New  Hampshire  said  that:  "The  word  'tools,'  as  used 

1  Howard  v.  Williams,  2  Pick.  83.     The  tools  of  a  master  workman  are  ex- 
empt.    (Parkerson  v.  Wightman,  4  Strob.  363.) 

2  Garrett  v.  Patchin,  29  Vt.  248. 
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in  these  statutes,  is  presumed  to  embrace  such  implements 
of  husbandry,  or  of  manual  labor,  as  are  usually  employed 
in,  and  are  appropriate  to,  the  business  of  the  several  trades 
or  classes  of  the  laboring  community,  and  according  to  the 
wants  of  their  respective  employments  or  professions."1 
The  word  "  tool  "  is  usually  understood  as  designating  some- 
thing  of  a  simple  nature,  and  comparatively  free  from  com- 
plication. Hence,  though  a  machine  may  possibly  be  so 
simple  in  its  construction  and  operation  as  to  be  exempt  as  a 
"tool,"  2  this  is  very  rarely  the  case.  In  the  vast  majority  of 
cases  where  the  question  has  arisen  for  decision,  machines 
have  been  held  subject  to  execution.3  Where  the  statute  ex- 
empted "the  proper  tools  and  implements  of  a  farmer,"  the 
Court  held  that  the  statute  applied  only  to  the  ordinary  and 
usual  implements  of  husbandry,  and  therefore  that  it  did  not 
exempt  threshing  machines.4  In  some  instances,  printing 
presses  and  type  used  by  a  practical  printer  have  been  held 
to  be  tools  of  his  trade  ;  5  in  others,  a  different  conclusion  has 
been  sustained.8  InKew  York,  it  has  been  held  that  a  watch 
may,  in  some  instances,  be  exempt  as  a  working  tool  or  as 
necessary  household  furniture.7  The  chair  and  foot-rest  used 
by  a  barber  have  been  decided  to  be  exempt  as  tools  of  his 
trade  ; 8  but  it  is  held  otherwise  in  regard  to  the  horse  of  a 
farmer,9  and  the  library  of  a  lawyer. 10  The  question  frequently 

1  "Wilkinson  v.  Alley,  45  N.  H.  551.     "  Working  tools  "  include,  in  addition 
to  the  tools  in  ordinary  use  by  a  mechanic,  such  other  contrivances  as  the  defend- 
ant may  have  adopted  to  facilitate  or  diminish  his  labor.      (Healy  v.  Batemau, 
2  R.  I.  454.)     The  tools,  implements,  and  fixtures  of  a  milliner  are  exempt. 
(Woods  r.  Keyes,  14  Allen,  236.) 

2  Daniels  v.  Hayward,  5  Allen,  43. 

3  Atwood  v.  De  Forest,  19  Conn.  518  ;  Seeley  v.  Gwillim,  40  Conn.  106 ;  Kil- 
burn  v.  Demming,  2  Vt.  404 ;  Batchelder  v.  Shapleigh,  10  Me.  135 ;  Knox  r. 
Chadbourne,  28  Me.  160.     A  •weaver's  loom  was  held  to  be  a  tool  in  McDowell 
I-.  Shot-well,  2  Whart.  26. 

4  Meyer  v.  Meyer,  23  lo-wa,  359 ;  Ford  v.  Johnson,  34  Barb.  364. 

5  Patten  v.  Smith,  4  Conn.  450  ;  Sallee  v.  Waters,  17  Ala.  482 ;  Prather  u. 
Bobo,  15  La.  An.  524. 

6  Dauforth  v.  Woodward,  10  Pick.  423 ;  Buckingham  v.  Billings,  13  Mass.  82. 

7  Bitting  v.  Vandenburgh,  17  How.  Pr.  80.     See  also  Rothschild  v.  Boelter 
18  Minn.  361. 

9  Allen  v.  Thompson,  45  Vt.  472. 

9  Wallace  v.  Collins,  5  Ark.  41. 

10  Lonoir  r.  Weeks,  20  Geo.  596. 
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arises  whether,  under  a  statute  exempting  mechanical  tools, 
or  the  tools  of  a  mechanic,  the  instruments  of  a  professional 
man  are  protected  from  execution.  In  oSTew  York,  surgical 
instruments  have  been  exempted  as  tools.1  In  Michigan,  in 
construing  a  statute  exempting  "  mechanical  tools,"  and  de- 
termining whether  it  applied  to  the  tools  of  a  dentist,  the 
Supreme  Court  said  :  "  A  dentist,  in  one  sense,  is  a  pro- 
fessional man,  but,  in  another  sense,  his  calling  is  mainly 
mechanical,  and  the  tools  which  he  employs  are  used  in  me- 
chanical operations.  Indeed,  dentistry  was  formerly  purely 
mechanical,  and  instruction  in  it  scarcely  went  beyond  man- 
ual dexterity  in  the  use  of  tools  ;  and  a  knowledge  of  the  hu- 
man system  generally,  and  of  the  diseases  which  might  affect 
the  teeth,  and  render  an  operation  important,  was  by  no 
means  considered  necessary.  The  operations  of  the  dentist 
are  still,  for  the  most  part,  mechanical,  and,  so  far  as  tools 
are  employed,  they  are  purely  so  ;  and  we  could  not  exclude 
these  tools  from  the  exemption  which  the  statute  makes  with- 
out confining  the  construction  of  the  statute  within  limits  not 
justified  by  the  words  employed. " 2  But  in  Mississippi,  where 
a  statute  provided  for  the  exemption  of  the  "tools  of  a  me- 
chanic necessary  for  carrying  on  his  trade,"  the  Court  gave 
the  following  as  its  interpretation  of  the  statute  :  "  A  dentist 
cannot  be  properly  denominated  a  '  mechanic. '  It  is  true 
that  the  practice  of  his  art  requires  the  use  of  instruments  for 
manual  operation,  and  that  much  of  it  consists  in  manual 
operation ;  but  it  also  involves  a  knowledge  of  the  physiology 
of  the  teeth,  which  cannot  be  acquired  but  by  a  proper 
course  of  study  ;  and  this  is  taught  in  learned  treatises  on  the 
subject,  and  as  a  distinct,  though  limited,  department  of  the 
medical  art,  in  institutions  established  for  the  purpose.  It 
requires  both  science  and  skill,  and  if  such  persons  could  be 
included  in  the  denomination  of  '  mechanics,'  because  their 
pursuit  required  the  use  of  mechanical  instruments  and  skill 
in  manual  operation,  the  same  reason  would  include  general 
surgeons  under  the  same  denomination  ;  because  the  practice 

1  Robinson's  Case,  3  Abb.  Pr.  466. 

2  Maxon  v.  Perrott,  17  Mich.  332.     The  instruments  of  a  dentist  are  exempt 
iu  Louisiana.     (Duperron  v.  Communy,  G  La.  An.  789.  ) 
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of  their  profession  depends,  in  a  great  degree,  upon  similar 
instruments  and  operative  skill.  Nor  could  such  a  pursuit 
properly  be  said  to  be  a  'trade.'  That  term  is  defined  to  de- 
note 'the  business  or  occupation  which  a  person  has  learned, 
and  which  he  carries  on  for  procuring  subsistence  or  profit 
— particularly  a  mechanical  employment,  distinguished  from 
the  liberal  arts  and  learned  professions,  and  from  agru-ulture.' 
It  is  manifest  that  a  pursuit  requiring  a  correct  knowledge 
of  the  anatomy  and  physiology  of  a  part  of  the  human  body, 
as  well  as  mechanical  skill  in  the  use  of  necessary  instruments, 
could  not  be  properly  denominated  a  trade.'"  l  A  musical  in- 
strument may  be  exempt  from  execution  as  one  of  "  the  imple- 
ments of  a  debtor'1  necessary  to  carry  on  his  trade  or  busi- 
ness. To  sustain  his  claim  for  exemption,  the  claimant  must 
show  that  he  exercises  the  trade  or  business  of  a  musician.2 

§  227.  A  team,  according  to  the  definition  given  by  "Web- 
ster, is  "two  or  more  horses,  oxen,  or  other  beasts,  harnessed 
together  to  the  same  vehicle,  for  drawing."  This  definition 

£j  t  ^j 

does  not,  in  all  respects,  coincide  with  that  which  has  been 
given  to  the  word  in  the  various  decisions  made  by  the  Courts 
in  interpreting  the  different  exemption  statutes.  In  the  first 
place,  we  know  of  no  instance  in  which  the  debtor  has  suc- 
cessfully claimed  more  than  two  beasts  as  his  exempt  team. 
In  the  second  place,  it  is  quite  certain,  under  these  decisions, 
that  one  beast  may  constitute  a  team,  and  may  be  exempt 
from  execution,  where  it  is  used  by  the  defendant  for  the  same 
purposes  for  which' he  would  use  a  team  of  two  beasts,  if  he 
were  so  fortunate  as  to  possess  that  number.3  So,  where  the 
law  exempts  a  "yoke  of  oxen,"  the  judges  will  exempt  a 
single  ox  or  bull,  if  he  is  broken  to  harness,  or  otherwise 
employed  to  assist  the  defendant  for  the  purposes  for  which 
a  yoke  of  oxen  would  be  used.4  It  is  evident  that  the  judges 

1  Whitcomb  v.  Reid,  31  Miss.  567.    A  person  engaged  in  the  business  of  a  mer- 
chant is  not-  entitled  to  exemption  of  a  wagon  as  a  tool  for  carrying  on  his  busi- 
ness.    (Gibson  v.  Gibbs,  9  Gray,  G2  ;  Wilson  v.  Elliott,  7  Gray,  69. 

2  Goddard  v.  Chaffec,  2  Allen,  394. 

3  Wilcox  r.  Hawley,  31  N.  Y.  G48 ;  Harthouso  v.  Hikers,  1  Duer,  GOG ;   Lock- 
wood  v.  Younglove,  27  Barb.  505 ;  Finnin  v.  Malloy,  33  N.  Y.  Superior  Ct.  382 ; 
Hoyt  v.  Van  Alstync,  15  Barb.  568. 

4  Wolfenbarger  v.  Standifer,  3  Sneed,  G59  ;  Bowzey  v.  Newbegin,  48  Me.  410. 
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have  looked  to  the  object  rather  than  at  the  loordiny  of  the 
statutes  ;  and  seeing  that  the  legislature  intended  to  protect 
the  poor  debtor  in  the  use  of  a  team,  the  judges  have  thought 
that  the  like  intent  must  have  existed  where  he  had  only  half 
a,  team.  The  exemption  of  "a  span  of  horses"  has  been 
held  not  to  protect  a  four-months-old  colt,  which,  with  its 
mother,  constituted  the  debtor's  only  horses.1  Two  calves  less 
than  a  year  old  have  been  exempted  as  a  "yoke  of  steers  " ; 2 
and  an  ass  ha-s  been  exempted  under  a  statute  allowing  the 
defendant  "  a  horse,  mule,  or  yoke  of  oxen. "  3  In  New  York, 
it  is  clear  that  the  word  "team  "  is  not  confined  to  the  beasts 
harnessed  together.  It  embraces  the  harness  and  vehicle 
with  which  the  beasts  are  commonly  used,  and  without  which 
they  would  be  of  comparatively  little  value  to  the  debtor.4 
A  team  cannot  be  held  as  exempt,  unless  the  claimant  shows 
that  he  is  one  of  the  persons  for  whom  the  exemption  is  pro- 
vided by  statute.5  He  must  also  show  that  the  property 
claimed  is  used  by  him  as  a  team,  or  has  been  procured  for 
the  purpose  of  being  so  used.6  Hence,  where  a  physician 
claimed  two  horses  as  exempt,  the  exemption  was  denied  as 
to  one  of  the  horses,  because  it  was  not  used  by  him  as  a  part 
of  his  team.7  But  where  a  man  is  about  to  change  his  occu- 

O 

pation,  and,  with  that  end  in  view,  purchases  a  team,  and  it 
is  attached  before  he  has  any  opportunity  to  make  any  use  of 
it,  he  is  nevertheless  entitled  to  hold  it  as  exempt.8  Where 
a  man  shows  that  he  uses  his  team  in  his  business,  it  is  re- 
garded as  necessary,  and  is  to  be  treated  as  exempt,  although 
he  may  have  other  property  of  great  value,  and  may,  in  fact, 
be  able  to  live  without  the  aid  of  a  team.9 

1  Ames  v.  Martin,  6  Wis.  361. 

2  Mundell  v.  Hammand,  40  Vt.  641. 

8  Richardson  v.  Duncan,  2  Heisk.  220. 

4  Harthouse  v.  Hikers,  1  Duer,  606 ;  Eastman  v.  Caswell,  8  How.  Pr.  75  ;  Van 
Buren  v.  Loper,  29  Barb.  388  ;  Dain3  v.  Prosser,  32  Barb.  290  ;  Hutchins  v. 
Chamberlain,  11  N.  Y.  Leg.  Obs.  248.  Contra,  Morse  v.  Keyes,  6  How.  Pr.  18. 

SCalhoun  v.  Knight,  10  Cal.  393. 

6  O'Donnell  v.  Segar,  25  Mich.  367. 

7  Corp  v.  Griswold,  27  Iowa,  379. 

8  Bevan  v.  Hayden,  13  Iowa,  122. 

9  Smith  v.  Slade,  57  Barb.  637  ;  Wheeler  v.  Cropsey,  5  How.  Pr.  288  ;  Wilcox 
V.  Hawley,  31  N.  Y.  658. 

F.  Ex.— 23. 
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§  228.    "  The  term  '  wagon '  is  intended  to  mean  a  com- 
mon vehicle  for  the  transportation  of  goods,  wares,  and  mer- 
chandise of  all  descriptions.     A  hackney-coach,  used  for  the 
conveyance  of  passengers,  is  a  different  article,  and  does  not 
come  within  the  equity  or  literal  meaning  of  the  act."  1     Wo 
doubt  whether  this  decision,  in  so  far  as  it  excludes  a  hack- 
ney-coach from  exemption,  will  be  followed  in  other  States. 
The  tendency  of  the  Courts  is  toward   an  extremely  liberal 
construction  of  the  exemption  laws.     Ilence,  all  four-wheeled 
vehicles,  whether  used  to  transport  persons  or  things,  are 
usually  held  to  be  exempt  as  wagons.2     In  Kansas,  the  Court 
thought  the  word   "  wagon  "  was  sufficiently  comprehensive 
in  its  ordinary  signification  to  include  a  buggy  ;  but  held  that 
the  exemption  statute  of  that  State  showed  an  intention  to 
qualify  the  term  so  as  to  exclude  buggies.3     In  Alabama,  it 
was  held  that  the  exemption  of  "  carts  "  included  wagons  ;4 
and    in   Tennessee,    that   the   exemption   of    "a   two-horse 
wagon"  included  a  wagon  which,  in  fact,  had  always  been 
drawn  by  oxen,  but  which  it  was  possible  to  use  as  a  two- 
horse  wagon.5 

§  229.  The  exemption  of  "  a  horse  "  has  been  held  to 
imply  that  the  animal  must  be  a  work-horse.  The  object  of 
the  law  is  to  provide  the  debtor  with  the  means  of  carrying 
on  his  vocation.  Hence,  a  stallion,  used  solely  for  the  pur- 
poses of  propagation,  is  not  exempt  from  execution; 6  but  it 
would  be  otherwise  if  he  were  kept  exclusively,  or  chiefly,  as 
a  work-horse.7  In  order  to  entitle  a  claimant  to  retain  his 
horse,  it  is  not  essential  that  the  animal  should  have  been 
broken  to  harness,  or  that  it  should  have  been  used  in  the  man- 
ner in  which  other  people  commonly  employ  their  horses.  It 
is  sufficient  that  the  horse  does  work  or  drudgery  for  the 

1  Quigley  v.  Gorham,  5  Cal.  418. 

2 Rogers  v.  Ferguson,  32  Tex.  533;  Nichols  v.  Claiborne,  39  Tex.  363,   in 
fcrhich  carriages  and  buggies  were  held  exempt. 

3  Gordon  v.  Shields,  7  Kans.  320. 

4  Favers  v.  Glass,  22  Ala.  621. 

6  Webb  v.  Brandon,  4  Heisk.  285. 

6  Robert  v.  Adams,  38  Cal.  383. 

7  Allman  v.  Gann,  29  Ala.  240. 
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defendant  or  his  family.  The  method  in  which  he  is  made 
to  do  this  is  immaterial.1  Though  the  statute  exempts 
"horses,"  the  Courts  have  held  that  the  term  includes  colts 
\vhere  the  debtor  has  not  the  numher  of  horses  allowed  him 
hy  law.2  "  The  usefulness  and  service  of  a  mule  are  identi- 
cal with  that  of  a  horse,  at  least  so  far  as  the  exemption  is  con- 
cerned ;  and  as,  in  common  parlance,  the  mule  is  hardly 
distinguishable  from  the  horse,  we  are  of  the  opinion  that  the 
word  '  horses,'  as  used  in  the  statute,  includes  mules  also."  3 

§  230.  Under  the  statutes  exempting  cows  from  execu- 
tion, the  only  question  which,  so  far  as  we  are  aware,  has 
arisen  for  decision,  is  whether  a  heifer  is,  for  the  purposes  of 
exemption,  to  be  regarded  as  a  cow.  The  answer  has  been 
that  "a  heifer  is  a  young  cow,  and,  as  such,  exempt  from  at- 
tachment, if  the  debtor  has  no  other."4  It  is  also  insisted 
that  when  the  law  exempts  a  thing  it  impliedly  authorizes 
the  debtor  to  obtain  that  thing  on  the  most  advantageous 
terms  within  his  reach.  Therefore,  it  is  claimed  that  the  ex- 
emption of  a  cow  implies  that  the  debtor  may  procure  one  by 
buying  and  raising  a  heifer.  In  Vermont,  the  exemption  of 
the  debtor's  only  cow  has  been  held  to  include  the  exemption 
of  butter  made  from  her  milk,5  because  the  legislature  could 
not  have  intended  that  the  debtor  should  keep  the  cow  for 
the  sake  of  giving  the  creditor  the  profits  of  her  keeping. 

§  231.  Household  furniture. — A  trunk  and  cabinet-box 
having  been  claimed  as  exempt  as  household  furniture,  the 
Court,  in  giving  its  reasons  for  denying  the  claim,  said : 
"The  expression  'household  furniture'  must  be  understood 
to  mean  those  vessels,  utensils,  or  goods  which,  not  becoming 
fixtures,  are  designed  in  their  manufacture  originally  and 
chiefly  for  use  in  the  family,  as  instruments  of  the  household, 

1  Noland  v.  Wickham,  9  Ala.  169. 

2  Kennedy  v.  Bradbury,  55  Me.  107. 

3  Allison  v.  Brookshire,  33  Tex.  202. 

4  Johnson  v.  Babcock,  8  Allen,  583  ;  Pomeroy  v.  Trimpler,  8  Allen,  403  ;  Free- 
man r.  Carpenter,  10  Vt.  433 ;  Dow  v.  Smith,  7  Vt.  465.     In  these  cases,  the 
heifer  in  controversy  was  between  one  and  two  years  of  age. 

5  Leavitt  v.  Metcalf,  2  Vt.  342. 
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and  for  conducting  and  managing  household  affairs.  Neither 
of  these  articles  would  seem  to  hold  such  a  place  in  the  domes- 
tic economy.  The  trunk,  though  often  perhaps  made  to  some 
-extent  to  take  the  place  of  the  chest  of  drawers,  the  bureau, 
o>'  the  wardrobe,  is,  nevertheless,  in  its  construction,  designed 
for  and  adapted  to  the  use  of  the  traveler,  as  such,  rather  than 
the  householder.  By  the  cabinet-box  we  understand  an  arti- 
cle designed,  in  its  material  and  workmanship,  rather  for 
ornament  than  use,  and,  so  far  as  designed  for  use,  intended 
for  keeping  jewelry  and  other  small  articles  of  value;  thus 
ministering  to  the  taste  of  the  owner  rather  than  the  necessi- 
ties or  convenience  of  the  household."  '  A  piano  is  not  an 
article  of  household  furniture  ;  its  primary  and  principal  use 
is  as  a  musical  instrument.2  Where,  however,  the  articles 
claimed  as  exempt  are  conceded  to  be  household  furniture,  a 
liberal  allowance  will  be  made.  Under  ordinary  circum- 
stances, it  will  be  incumbent  on  the  plaintiff  in  execution  to 
show  that  the  furniture  of  the  defendant  is  excessive  in  quan- 
tity, and  far  beyond  what  is  needed  for  immediate  use  in  the 
family.3  No  beds  can  be  taken  where  the  family  consists  of 
live  persons,  and  has  provided  itself  with  six  beds.4  But  if  the 
furniture  on  hand  is  designed  for  the  purpose  of  keeping  a 
boarding  or  lodging-house,  it  may,  so  far  as  it  is  in  excess  of 
family  necessities,  be  taken  in  execution.5  The  fact  that  fur- 
niture is  in  temporary  disuse  does  not  prevent  its  being  ex- 
empt from  execution.6  "The  exemption  is  not  necessarily 
restricted  to  such  furniture  as  is  in  constant  use  ;  nor  is  it,  as 
before  suggested,  restricted  to  the  use  of  the  debtor  himself. 
Reasonable  provision  may  be  made,  according  to  circum- 
stances, for  wife  and  children,  for  domestics,  for  dependent 
relatives  who  may  be  residing  with  and  constitute  a  part  of 
the  family,  and  for  visitors."7  In  many  of  the  States,  the 
statute,  instead  of  exempting  all  the  household  furniture  of 

1  Towns  v.  Pratt,  33  N.  H.  345. 

2  Tanner  v.  Billings,  18  Wis.  163 ;  Dunlap  v.  Edgerton,  30  Vt.  224. 
8  Heath  v.  Keyes,  35  Wis.  668. 

4  Haswell  v.  Parsons,  15  Cal.  266 ;  Deckerman  v.  Van  Tyne,  4  Sandf.  724. 
6  Weed  v.  Dayton,  40  Conn.  296  ;  13  Am.  L.  Reg.  603. 

6  Ibid. 

7  Ibid. 
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the  debtor,  exempts  only  necessary  household  furniture.  But 
the  word  "  necessary  "  is  always  given  a  liberal  construction.  It 
is  never  treated  as  synonymous  with  "  indispensable."  It  em- 
braces all  those  articles  which  enable  the  family  to  live  con- 
veniently and  decently,  according  to  the  custom  of  the  country 
in  which  they  live.  "We  think  the  word  'necessary'  was 
not  intended  to  denote  those  articles  of  furniture  only  which 
are  indispensable  to  the  bare  subsistence  of  the  persons  for 
whose  benefit  the  law  was  designed,  the  debtor  and  his  family. 
According  to  such  a  limited  construction,  it  would  exclude 
manv  things  which  universal  usasre  and  the  common  under- 

v  O  v-_? 

standing  of  that  word  in  reference  to  this  bubject  have  pro- 
nounced to  be  necessary  articles  of  household  furniture  ;  and 
would,  indeed,  protect  merely  those  rude  contrivances  which 
are  used  only  in  a  savage  state.  The  word  was  obviously  used 
in  a  larger  sense  ;  it  was  intended  to  embrace  those  things 
which  are  requisite  in  order  to  enable  the  debtor  not  merely 
to  live,  but  to  live  in  a  convenient  and  comfortable  manner."  1 

§  232.  Wearing  apparel  was  exempt  from  execution  at 
common  law.  The  exemption,  however,  was  very  limited  in 
its  character,  and  was  probably  confined  to  the  garments  iu 
which  the  debtor  was  clad.2  If  he  had  two  coats,  it  was  safe  for 
the  officer  to  seize  one.  In  fact,  it  is  quite  doubtful  whether 
the  exemption  was  not  dependent  upon  the  apparel  being 
found  on  the  debtor's  person.  However  this  may  be,  it  has 
been  held  in  New  York  that  no  officer  has  the  right  to  de- 
prive a  defendant  of  the  means  of  preventing  his  person  from 
being  exposed  to  the  inclemency  of  the  weather  and  the  ob- 
servation of  the  populace  ;  and  therefore,  that  though  the 
debtor  be  iu  bed,  and  not  using  his  wearing  apparel,  yet  that 
it  cannot  be  attached.3  The  common  law  has,  in  most  of  the 
States,  so  far  as  concerns  this  exemption,  been  supplanted  by 
statutes  under  which  it  is  certain  that  the  debtor  need  not 

1  Montague  v.  Richardson,  24  Conn.  338 ;  Davlin  v.  Stone,  4  Cush.  359.     It 
has  been  held  that  a  watch  may  sometimes  be  exempt  as  necessary  household  fur- 
niture.    (Willson  v.  Ellis,  1  Denio,  4G2  ;  Leavitt  v.  Metcalf,  2  Vt.  3i2.) 

2  Cooke  v.  Gibbs,  3  Mass.  193  ;  Sunbolf  u.  Alford,  3  Mees.  &  W.  248  ;  Wolff  u, 
Summers,  2  Camp.  C31  ;  Bowne  r.  Witt,  19  Wend.  475. 

3  Bumpus  i\  Maynard,  38  Barb.  G2G. 
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always  keep  his  clothes  on  to  insure  their  protection  from  the 
rapacity  of  his  creditor.  Some  of  these  statutes  exempt  all 
wearing  apparel ;  others  exempt  only  such  as  is  necessary. 
Under  the  first  class  of  statutes,  a  lace  shawl,  being  wearing 
apparel,  is  exempt,  irrespective  of  its  cost,  if  it  was  bought 
bona  fide  for  use,  and  not  with  a  view  of  acquiring  property 
which  should  be  beyond  the  reach  of  creditors.1  Wearing 
apparel  consists  of  "  garments  worn  to  protect  the  person  from 
exposure,  and  not  articles  used  for  ornament  merely. "  It  doea 
not  include  trinkets  nor  jewelry.2  Cloth  and  trimmings  pur- 
chased, and  about  to  be  used  for  the  purpose  of  being  made 
i  nto  clothing,  are  exempt  as  wearing  apparel. 3  In  those  States 
where  the  exemption  is  confined  by  statute  to  necessary  wear- 
ing apparel,  the  word  necessary  "  is  not  to  be  understood  in 
its  most  rigid  sense,  implying  something  indispensable,  but  as 
equivalent  to  convenient  and  comfortable.  It  would,  there- 
fore, include  such  articles  of  dress  or  clothing  as  might  prop- 
erly be  considered  among  the  necessaries,  in  contradistinction 
to  the  luxuries,  of  life.  Whether  an  article  attached  is  a 
necessary  or  a  luxury  may,  under  some  circumstances,  be  a 
question  for  the  jury,  depending  upon  the  situation  of  the 
debtor,  and  the  character  and  uses,  and  perhaps  the  cost,  of  the 
article."4  "  The  wearing  apparel  'necessary  for  immediate 
use  '  must  be  such  an  amount  of  clothing  as  is  necessary  to 
meet  the  varying  climate,  and  the  customary  habits  and  ordi- 
nary necessities  of  the  mass  of  the  people.  The  clothing  worn 
by  the  individual  while  about  his  daily  toil  might  be  all  that 
was  necessary  for  the  time,  but  be  wholly  insufficient  when 
the  labor  ceased  ;  and  the  clothing  suitable  and  proper  for 
days  of  labor  might  not  be  such  as  the  common  sentiment  of 
the  community  would  deem  necessary  for  use  on  days  set 
apart  for  religious  assembling  and  worship."  5 

§  233.    Provisions  for  family  use,  or  for  feed  for  stock. 

•—•Articles  purchased  and  kept  for  sale  cannot  be  exempted  as 

1  Frazier  v.  Burnum,  19  N.  J.  Eq.  316. 

2Fr;i/icr  v.  Banmm,  19  N.  J.  Eq.  31G  ;  Towns  u.  Pratt,  33  N.  II.  315.   Hence, 
I  -watch  is  not  wearing  apparel.      (Smith  v.  Rogers,  1C  Geo.  479.) 

3  Hi,  l,;mlM>u  r.  Busnrll,  10  Met.  506. 

4  Towns  v.  Pratt,  ::.!N.  II.  3 

5  IVvcrly  r.  Hayles,  10  N.  II.  :!.3C>. 
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provisions  provided  for  family  use,  though  the  family  had 
been  supplied  from  them  before  the  levy.1  Corn  on  hand 
may  be  exempted  as  provisions,  if  it  was  kept  with  a  view  of 
being  converted  into  food  for  the  family.2  It  has  been  held 
that  corn  standing  ungathered  in  the  field  is  not  exempt.3 
But  this  is  contrary  to  the  weight  of  the  authorities.  The 
only  test  is  to  inquire  whether  the  articles  claimed  as  exempt 
were  provided  and  intended  as  provisions  to  support  the  fam- 
ily. If  they  were  so  provided,  and  are  adapted  to  the  pur- 
pose for  which  the  debtor  intends  them,  they  are  exempt, 
though  they  may  exist  in  the  form  of  vegetables  yet  to  be 
dug  from  the  soil,  or  of  corn  yet  to  be  severed  from  the  stalk.4 
Starting  vegetables  to  market,  to  sell  or  exchange  them  for 
other  necessaries  of  life,  is  not  a  forfeiture  of  the  right  to  hold 
them  as  exempt.5 

Where  the  statute  exempts  necessary  food  for  stock,  what 
is  necessary  must  be  determined  upon  all  the  circumstances 
of  the  case.  During  the  season  for  pasturing,  no  feed  may  be 
exempt,  if  the  stock  is  such  that  it  should  be  kept  by  pastur- 
ing. Ordinarily,  necessary  food  for  stock  is  such  an  amount 
as  will  keep  it  until  proper  food  may  be  realized  from  the 
productions  of  the  ensuing  crop-producing  season.6  Food  for 
stock  is  not  allowed  to  a  defendant  unless  he  owns  stock,7  or 
unless  he  has  the  means  with  which  he  intends  to  buy  it.8 

§  234.  In  some  of  the  States,  the  "  earnings "  or 
"wages"  of  the  defendant,  when  necessary  to  the  support 
of  his  family,  are  exempt  from  execution  and  attachment ; 9 
but  it  is  not  yet  well  settled  what  shall  be  included  in  the 

1  Nash  v.  Farrington,  4  Allen,  157  ;  Eobinett  v.  Doyle,  2  West.  L.  M.  585. 
It  seems  that  property  bought  to  sell  is  never  exempt.      (Guptil  v.  McGee,  9 
Kana.  30  ;  O'Donnell  v.  Segar,  25  Mich.  367. 

2  Atkinson  v.  Gatcher,  23  Ark.  101. 

3  Donahue  v.  Steele,  2  West.  L.  J.  402. 

4  Mulligan  v.  Newton,  16  Gray,  211 ;  Carpenter  v.  Herrington,  25  Wend.  37Q 
6  Shaw  v.  Davis,  55  Barb.  389. 

6  Farrell  v.  Higley,  Hill  &  D.  87. 

7  King  v.  Moore,  10  Mich.  538. 

8  Cowan  r.  Main,  24  Wia.  569. 
»  Davis  v.  Meredith,  48  Mo.  263. 
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terms  "wages,"  or  "  earnings."  "Where  the  defendant  is 
working  for  u  salary,  or  where  the  money  or  debt  sought  to 
be  subjected  to  execution  is  the  result  of  the  defendant's  per- 
sonal labor  unassisted  by  any  other  person  or  thing,  there  can 
be  no  doubt  that  he  is  entitled  to  the  exemption.1  But  the 
defendant  may  have  employed  assistants,  or  lie  may  have 
labored  with  the  aid  of  his  team.  In  this  case,  the  moneys 
realized  are  not  solely  the  fruits  of  his  personal  labor.  In 
Pennsylvania,  the  "wages  of  laborers"  were  exempt  from 
attachment.  One  Chave  contracted  to  grade  and  excavate  a 
street.  In  performing  his  contract  he  employed  two  carts, 
two  or  three  horses,  "and  enough  of  hands,  with  himself,  to 
keep  these  in  exercise. "  The  Supreme  Court  of  the  State, 
being  required  to  decide  whether  moneys  due  under  this  con- 
tract were  wages,  within  the  meaning  of  the  statute,  gave  its 
opinion  as  follows  :  "  The  act  was,  doubtless,  intended  to  pro- 
tect and  secure  to  the  laborer  what  was  earned  by  his  own 
hands.  '  Muzzle  not  the  ox  which  treadeth  out  the  corn.'  It 
was  not  designed  to  protect  the  contracts  of  those  who  specu- 
late upon,  or  make  profit  out  of,  the  labor  of  others.  The 
term  '  labor,'  to  be  sure,  is  of  very  extensive  signification. 
The  merchant  labors,  for  there  is  mental  as  well  as  manual 
or  corporeal  labor  ;  the  farmer  labors,  the  professional  man 
labors,  and  judges  labor,  as  every  member  of  this  Court  can 
testify.  But  it  is  this  very  capability  of  enlarged  extension 
which  produces  the  necessity  to  circumscribe  and  limit  the 
word  as  used  in  the  statute,  in  order  to  accomplish  what 
we  believe  must  have  been  the  intent  of  the  legisla- 
ture. That  is,  to  secure  to  the  manual  laborer,  by  pro- 
fession and  occupation,  the  fruits  of  his  own  work  for 
the  subsistence  of  himself  and  family.  If  it  is  extended 
to  the  contractor  who  employs  others,  we  would  by  that 
construction  prevent  the  actual  laborer,  who  earned  the 
money,  from  attaching  it  to  secure  the  wages  of  his  labor, 

1  Exemption  given  to  the  wages  of  overseers.  (Caraker  v.  Mathews,  25  Geo. 
571  ;  Russell  v.  Arnold,  Id.  C25.)  But  it  has  been  decided  that  the  salary  of  a 
president  of  a  railroad  company  is  not  protected  from  execution  under  a  statute 
exempting  the  "  wages  of  laborers  and  employees."  (South.  &  N.  A.  R.  R.  Co. 
v.  Falkner,  -19  Ala.  115.) 
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and  his  reward.  "We  believe,  that  by  confining  the  exemp- 
tion from  attachment  to  the  actual  reward  or  wages  earned 
by  the  hands  and  labor  of  the  individual  himself,  and  his 
family  under  his  direction,  we  best  accomplish  the  beneficial 
design  of  the  legislature.  "J  But  the  doctrines  of  this  case 

o  o 

were  certainly  modified,  and  to  a  great  extent  overruled,  in 
the  subsequent  case  of  The  Pennsylvania  Coal  Co.  v.  Costello.2 
Kennedy  was  a  miner  by  profession.  He  contracted  to  min*31 
coal  at  a  fixed  rate  per  ton,  and  in  executing  his  contract  em- 
ployed a  common  laborer  to  assist  him.  A  sum  of  money 
clue  from  the  coal  company  to  Kennedy  under  this  contract 
was  garnished  by  Costello.  This  sum  was  shown  to  repre- 
sent the  wages  or  profits  due  to  Kennedy  after  paying  his 
laborer.  It  was  therefore  held  to  be  exempt.  "  The  labor 
of  the  miners  is  as  truly  labor  as  that  of  the  subordinate 
whom  they  employ,  and  their  earnings  as  truly  wages  as  are 
his.  If  the  proviso  would  protect  his  earnings  from  seizure, 
it  must  be  held  to  protect  the  earnings  of  the  miners.  Any 
other  construction  would  embarrass  a  large  and  productive 
branch  of  industry,  which,  doubtless,  has  adjusted  itself  in 
the  best  form  for  both  employer  and  employee,  and  would  also 
discriminate  unfairly  against  the  most  meritorious  class  of  la- 
borers." 3  In  Wisconsin,  a  judgment-debtor  was  employed  by 
merchants  to  inspect  flour,  and  was  paid  a  specified  price  for 
each  barrel.  He  inspected  daily  himself,  passing  upon  every 
sample,  and  employed  a  deputy,  a  book-keeper,  and  a  laborer. 
His  net  income  was  about  $2,500  per  annum,  and  was  held  to 
be  his  earnings  within  the  meaning  of  the  exemption  statute.4 
In  another  case,  in  the  same  State,  the  word  "earnings"  was 
held  to  protect  all  that  the  debtor  made  by  the  assistance  of 
his  team  and  other  exempt  property.5 

§  235.    Proceeds  of  exempt  property. — Property  which 
the  statute  designates  as  exempt  may  be  exchanged  for  or  con- 

IHeebner  v.  Chave,  5  Penn.  St.  115.     See  also  Smith  v.  Brooke,  49  Penn.  St. 
147. 

233  Penn.  St.  241. 

BPensylvania  Coal  Co.  v.  Costello,  33  Penn.  St.  241. 
4  Brown  u.  Hebarcl,  20  Wis.  926. 
&Kuntz  v.  Kinney,  33  "Wis.  510. 
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verted  into  property  not  exempt.  This  may  be  done  either 
l>y  the  act  of  the  debtor,  or  without  his  act  and  against  his 
consent.  "Where  a  debtor  voluntarily  parts  with  the  owner- 
ship of  exempt  property,  and  acquires  in  lieu  thereof  property 
not  exempt,  he,  no  doubt,  waives  his  right  to  the  benefit  of 
the  exemption  law  ;  or,  more  properly  speaking,  any  article 
which  the  statute  has  failed  to  include  in  the  list  of  exempt 
property  cannot  be  placed  in  such  list  by  proving  that  it  has 
been  obtained  by  the  voluntary  sale  or  exchange  of  exempt 
property.1  Debts  due,2  or  moneys 3  realized  from  a  voluntary 
sale  of  exempt  property,  are  subject  to  execution.  "Where 
the  exemption  law,  instead  of  specifying  certain  property, 
exempts  property  to  the  extent  of  $1,000,  or  of  some  other 
specified  value,  the  fact  that  the  debtor  exchanges  his  prop- 
erty, or  sells  it  and  buys  other  property,  does  not  prejudice 
his  claim  for  exemption  ; 4  for,  under  such  a  law,  all  property 
is  equally  exempt,  the  only  test  being  that  of  value.  In  Iowa, 
if  the  owner  of  a  homestead  exchanges  or  sells  it,  and  pro- 
cures another  with  the  proceeds,  the  right  of  exemption  at- 
taches to  the  new  homestead.5  But,  as  a  general  rule,  we 
think  that  it  must  be  held,  in  the  absence  of  any  statutory 
provisions  to  the  contrary,  that  the  voluntary  sale  of  a  home- 
stead by  the  husband  and  wife  is  a  complete  extinguishment 
of  the  homestead  right,  and  that  the  proceeds  of  the  sale, 
until  invested  in  other  exempt  property,  are  subject  to  exe- 
cution. In  many  instances,  the  homestead  is  of  greater  value 
than  the  law  will  protect  from  execution  In  such  a  case,  it 
must  happen  when  a  creditor  seeks  satisfaction  out  of  the 
homestead,  either  that  the  property  be  partitioned,  and  the 
debtor's  part  set  off  to  him,  and  the  balance  sold,  or  that  the 
whole  be  sold,  and  the  proceeds  paid  to  the  debtor  to  the  ex- 
tent of  his  exemption  rights,  and  the  balance  applied  to  the 

1  Wygant  v.  Smith,  2  Lans.   185  ;  Friedlander  v.  Mahoney,  31   Iowa,   311 
Lloyd  v.  Durham,  1  Wins.  288  ;  Pool  v.  Reid,  15  Ala.  826. 

2  Scott  v.  Brigham,  27  Vt.  5G1 ;  Edson  v.  Trask,  22  Vt.  18. 

3  Charles  v.  Oatman,  4  Penn.  L.  J.  239  ;  Knabb  v.  Drake,  23  Pemu  St.  489. 

4  Brewer  v.  Granger,  45  Ala.  580. 

6  Pearson  v.  Minturn,  18  Iowa,  3G  ;  Furman  v.  Dowcll,  35  Iowa,  170 ;  Sargent 
l>.  Chubbuck,  19  Iowa,  37  ;  Marshall  v.  Rudduck,  28  Iowa,  487. 
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satisfaction  of  the  debt.  When  the  homestead  is  thus  con- 
verted into  money  by  acts  over  which  the  defendant  has  no 
control,  the  proceeds  belonging  to  the  debtor  continue  to  be 
exempt  from  execution,  either  for  some  period  designated  by 
statute,  or  until  he  has,  for  an  unreasonable  time,  failed  to  in- 
vest them  in  another  homestead.1  So,  where  a  debtor  owns 
a  horse  of  a  greater  value  than  is  exempted  by  statute,  he  must, 
oil  the  sale  of  the  horse  under  execution,  be  allowed  out  of 
the  proceeds  the  amount  of  the  exemption ;  and  these  pro- 
ceeds cannot  be  seized  under  execution.2  The  officer  making 

O 

a  levy  may  refuse  to  allow  the  defendant  his  exemption  rights, 
and  render  it  necessary  for  the  latter  to  resort  to  an  action  at 
law.  In  such  an  event,  the  cause  of  action,  and  also  any 
judgment  that  may  be  rendered  thereon,  are  exempt  from  ex- 
ecution.3 To  hold  otherwise  would  be  to  destroy  the  effi- 
cacy of  the  exemption  laws.  For,  by  disregarding  defend- 
ant's rights,  and  compelling  him  to  resort  to  legal  proceed- 
ings, it  would  always  be  possible  to  compel  defendant  to  con- 
vert exempt  property  into  property  subject  to  execution. 
Where  property  is  destroyed  by  fire,  and  the  owners  are  in 
consequence  entitled  to  indemnity  from  an  insurance  company, 
an  instance  may  be  afforded  of  the  involuntary  exchange  of 
exempt  for  non-exempt  property.  In  California,  it  seems  to 
have  been  held  that  money  due  from  an  insurance  company 
for  indemnity  for  loss  of  the  homestead  residence  by  fire, 
retains  the  character  of  the  premises  destroyed,  and  is  not 
subject  to  execution.4  But  in  New  Hampshire,  different  views 
are  entertained.5 

§  236.   Property  exempt  because   essential  to  the  use 
of  exempt  property. — In  some  of  the  States,  where  exeinp- 

1  Walsh  v.  Horine,  36  111.  238  ;  Mitchell  v.  Milhoan,  11  Kans.  628  ;  Bearing 
v.  Thomas,  25  Geo.  223 ;  Keyea  u.  Hines,  37  Vt.  260  ;  Maxey  v.  Loyal,  38  Geo. 
531 ;  Morgan  v.  Stearns,  41  Vt.  398  ;  Fogg  u.  Fogg,  40  N.  H.  282  ;   Pittsfield 
Bank  i'.  Hawk,  4  Allen,  347. 

2  Moultrie  v.  Elrod,  23  Geo.  393. 

3  Andrews  v.  Rowan,  28  How.  Pr.  126 ;   Collett  v.  Jonea,  7  B.  Monr.  586  ; 
Tillotson  v.  Wolcott,  48  N.  Y.  138 ;  Keyes  v.  Bines,  37  Vt.  260 ;  Stebbins  v. 
Peeler,  29  Vt.  289  ;  Wilson  v.  McElroy,  32  Penn.  St.  82. 

4  Houghton  v.  I/ee,  9  Pao.  L.  Rep.  226. 
6  Wooster  u.  Page,  54  N.  H.  125. 
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tion  statutes  tire  interpreted  with  extreme  liberality  toward 
the  claimant,  various  articles  have  been  held  to  be  exempt, 
not  because  they  were  specified  in  the  statute,  but  because 
they  were  indispensable  to  the  convenient  and  ordinary  use 
of  other  articles  of  whose  exemption  there  was  no  doubt.  In 
New  York,  harness  and  vehicles  have  been  exempted  as  part 
of  a  "  team  ";  but  this  was  because  the  Court  understood  the 
word  ;'team  "  to  embrace  the  harness  and  vehicle  as  well  as 
the  horses  of  which  it  was  composed.  Hence,  the  New  York 
decision  cannot  fairly  be  cited  as  authority  for  the  proposi- 
tion that  the  exemption  of  a  thing  includes  all  other  things 
necessary  to  its  use.  But  in  Texas,  the  exemption  of  "a 
horse"  has  been  held  to  include  his  saddle  and  bridle,  and 
also  the  rope  with  which  he  was  led  or  fastened.  In  these 
cases  the  Court  said  :  "A  horse  was  not  reserved  because  he 
was  a  horse,  but  because  of  his  useful  qualities,  and  his 
almost  indispensable  services  ;  but  what  would  be  the  benefit 
of  a  horse  without  shoes,  or  without  saddle  and  bridle,  or 
without  gears,  if  employed  for  purposes  of  agriculture  ?  It 
cannot  be  presumed  that  the  legislature  intended  that  a  debtor 
should  be  reduced  to  the  most  primitive  usage  of  riding  with- 
out saddle  or  bridle  ;  yet  this  may  often  be  the  only  alternative, 
if  such  appendages  be  held  not  exempt  from  execution.  It 
would  seem  that,  by  fair  construction,  the  grants  in  the  statute 
must  include,  not  only  the  subject  itself,  but  everything  abso- 
lutely essential  to  its  beneficial  enjoyment."  l 

§  237.  Miscellaneous  matters. — In  New  York,  a  physi- 
cian having  books  of  his  profession,  of  small  value,  was  al- 
lowed to  retain  them  as  exempt,  on  the  ground  that  they 
constituted  part  of  his  family  library.2  The  exemption  of 
cloth  manufactured  on  a  farm  was,  in  Kentucky,  held  to  pro- 
tect carpets  so  manufactured.3  In  Wisconsin,  the  exemption 
of  stock  in  trade  is  confined  to  stock  in  some  lawful  trade  or 
business.  It  cannot  be  invoked  by  the  keeper  of  an  un- 
licensed saloon.4  Where  the  statute  exempts  an  "  insurance 

1  Cobba  ?;.  Coleman,  14  Tex.  599  ;  Dearborn  v.  Phillips,  21  Tex.  449. 

2  Robinson's  Case,  3  Abb.  Pr.  4G6. 
3binn  --.  Reed,   I.:  I'..  Monr.  ~S>. 

4  Harrol  r.  Ilamor,  3'2  Wis.  159. 
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on  the  life  of  a  debtor  ;  a  policy  agreeing  to  pay  him  a  certain 
sum  of  money  at  the  end  of  a  stipulated  period,  if  he  should 
so  long  live,  and  if  he  should  not  so  live,  then  that  the  sum 
should  be  paid  at  his  death  to  his  heirs,  is  a  policy  of  life  in- 
surance, within  the  meaning  of  the  statute."1  A  ferry-boat 
is  not  exempt  from  execution  because  it  is  on  a  mail  route, 
and  is  used,  among  other  purposes,  to  convey  the  United  States 
mail  across  the  stream.2  In  some  of  the  States,  a  debtor  may 
select  other  property  to  be  held  in  lieu  of  that  designated  in 
the  exemption  statute  ; 3  or,  in  case  he  has  not  the  property 
designated  by  law,  may  claim  other  property  of  like  value.4 
Where  the  exemption  is  of  property  not  exceeding  a  partic- 
ular value,  and  is  not  restricted  to  a  particular  character  of 
property,  a  chose  in  action  may  be  held  as  exempt.5  Money 
due  to  a  pensioner  of  the  United  States  is  now  exempt  from 
levy  under  execution  or  attachment.6  The  benefit  of  the  ex- 
emption  laws  may  be  claimed  against  a  garnishment,7  and  is 
not  lost  to  the  defendant  by  the  neglect  of  the  garnishee  to 
claim  it  for  him.8 

§  238.  Exemption  continues  after  death  of  owner  in 
favor  of  his  family. — The  decisions  frequently  refer  to  the 
fact  that  the  policy  of  the  exemption  law -embraces  the  pro- 
tection of  the  debtor's  family  even,  more  than  of  himself. 
This  policy  would  be  very  inadequately  pursued  if  it  did  not 
continue  after  the  decease  of  the  debtor.  His  wife,  if  she 
survives  him,  then  becomes  the  householder  or  head  of  the 
family  ;  and  she,  and  her  children,  being  thus  deprived  of 
their  chief  protection  and  support,  are,  more  than  ever  be- 
fore, in  need  of  all  the  rights  and  privileges  guaranteed  by 
the  exemption  laws.  Generally,  and  perhaps  universally,  the 
necessities  of  the  now  dependent  family  have  been  recognized, 

1  Briggs  v.  McCullough,  36  Cal.  542. 

2  Lathrop  v.  Middleton,  23  Cal.  257  ;  Parker  v.  Porter,  6  La.  169. 

3  State  u.  Farmer,  21  Mo.  160. 

4  Mahan  v.  Scruggs,  29  Mo.  282. 

6  Frost  v.  Naylor,  68  N.  C.  325,  qualifying  Bullard  v.  Waller,  7  Jones,  84. 

6  Sec.  4747,  Rev.  St.  of  U.  S. ;  Eokert  u.  McKee,  9  Bush,  355. 

7  Fanning  v.  First  N.  B.  76  111.  53. 

8  Jones  v.  Tracy,  75  Penn.  St.  417. 
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and,  as  far  as  possible,  provided  for  by  la\vs,  under  which  the 
exempt  property  is  preserved  from  the  grasp  of  creditors,  and 
set  aside  for  the  use  of  the  family.1  These  huvs  are  usually 
incorporated  into  that  portion  of  the  statute  regulating  the 
settlement  and  distribution  of  the  estates  of  deceased  persons, 
and  are  generally  interpreted  and  carried  into  effect  by  the 
Probate  and  Surrogate  Courts. 

1  Williams  f.  Hall,  33  Tex.  '212  ;  Fowler  v.  Gilmore,  30  Tex.  433  ;  Wully  v. 
W.dly,  41  Miss.  G57  ;  Masou  v.  O'Brien,  42  Miss.  420 ;  Brown  u.  Brown,  33 
Bliss.  3i) ;  Harden  v.  Osborne,  43  Miss.  532. 
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§  239.  Of  the  homestead  exemption,  and  inquiries  in 
relation  thereto. — In  nearly  all  the  States  of  the  Union,  the 
dwelling  of  the  debtor,  with  its  appurtenances,  when  occu- 
pied by  himself  and  family  as  their  homestead,  is  exempt 
from  execution.  In  most  of  the  States,  the  homestead  is  so 
far  held  by  a  title  different  from  that  of  the  claimant's  other 
real  estate,  that  it  cannot  be  alienated  nor  incumbered  without 
the  concurrence  of  himself  and  his  wife;  that  upon  his  death 
it  does  not  become  liable  to  administration  as  does  his  other 
estate  ;  that  it  either  vests  in  the  wife  as  survivor  of  a  kind  of 
joint  tenancy,1  or  continues  to  be  held  as  a  homestead  for  the 
use  of  the  widow  and  children.  Of  the  various  incidents  at- 
tending a  homestead  estate,  we  shall  here  undertake  to  treat 
of  but  one,  namely,  its  exemption  from  execution.  "We  shall 
pursue  only  those  inquiries  which  we  feel  confident  must  be 
pursued  by  plaintiffs  when  desirous  of  knowing  whether  cer- 
tain real  estate  may  be  made  available  under  execution.  In 

1  For  the  consideration  of  the  subject  of  "  The  Homestead  as  a  Joint  Tenancy," 
see  Chapter  HI  of  Freeman  on  Cotenancy  and  Partition. 
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a  few  of  the  States,  homestead  claimants  must  notify  the  offi- 
cer charged  with  the  execution  of  the  writ  that  they  claim 
the  exemption.  Otherwise,  they  irrevocably  waive  their 
rights.1  The  reverse  of  this  is  the  usual  rule.  The  home- 
stead right  having  been  acquired  in  the  manner  designated  by 
the  statutes  of  the  particular  State,  all  persons  must  take  no- 
tice of  it.  It  need  not  be  claimed.  As  a  general  rule,  it  can- 
not be  waived  except  by  a  declaration  in  writing  executed  by 
both  husband  and  wife  in  the  manner  prescribed  by  statute. 
Hence,  if  an  officer  sees  proper  to  levy  upon  a  homestead,  the 
Claimants  need  not  object.  They  may  regard  his  acts  as  des- 
titute of  all  legal  authority.  They  may  permit  him  to  make 
a  sale  and  execute  a  deed  to  the  purchaser.  For  all  these 
proceedings  have  no  effect  on  their  title,2  beyond  that  of  cast- 
ing a  cloud  over  it.  In  every  case  of  a  proposed  levy  upon 
real  estate,  the  parties  interested  in  making  the  levy  should, 
without  waiting  for  any  claim  on  the  part  of  the  defendant, 
first  satisfy  themselves  that  the  property  is  not  exempt  as  a 
homestead.  In  determining  this  question,  they  must  make 
some,  and  perhaps  all,  of  the  following  inquiries  :  1st.  Is  the 
defendant  a  person  on  whose  behalf,  or  on  behalf  of  whose 
family,  a  homestead  exemption  can  be  acquired  ?  2d.  llave 
the  measures  necessary  for  acquiring  such  exemption  been 
taken  with  reference  to  the  realty  on  which  the  levy  is  about 
to  be  made  ?  3d.  Is  the  defendant's  title  or  estate  such  as  can 
be  held  as  a  homestead  under  the  statute  ?  4th.  Is  the  use  to 
which  the  property  is  put  such  as  wholly  or  partly  destroys 
its  character  of  a  homestead  ?  5th.  Does  the  property  exceed 
in  area  or  value  the  limit  prescribed  by  statute  ?  6th.  Is  the 

1  Rector  v.  Rotton,  3  Neb.  171 ;  Livermore  v.  Boutelle,  11  Gray,  217.    But  see 
contra,  Doyle  v.  Coburn,  6  Allen,  73,  and  cases  in  the  next  citation. 

2  Dye  v.  Mann,  10  Mich.  291 ;  Allen  v.  Bay,  9  Iowa,  509  ;  Hefeustein  v.  Cave, 
(i  Iowa,  374 ;  Hubbell  v.  Canady,  58  111.  425  ;  Vanzant  v.  Vanzant,  23  HI.  536 ; 
Williams  v.  Swetland,  10  Iowa,  51;  Bartholomew  v.  West,  2  Dill.  C.  C.  290; 
Barney  v.  Leeds,  51  N.  H.  253  ;  Doyle  v.  Coburn,  6  Allen,  73 ;  Bcecher  v.  Baldy, 
7  Mich.  488 ;  Abbott  v.  Cromartie,  72  N.  C.  292 ;  Wing  v.  Hayden,  10  Bush, 
27G ;  Ring  v.  Burt,  17   Mich.  4G5 ;  Wiggins  v.  Chance,  54  111.  175  ;  Pardee  v. 
Liiidley,  31  111.  174 ;  Haskins  v.  Litchfield,  31  111.  137 ;  Moore  v.  Titman,  33 
111.  358  ;  Cummings  v.  Long,  16  Iowa,  41 ;  Morris  v.  Ward,  5  Kans.  239  ;  Myers 
v.  Ford,  22  Wis.  139. 
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parcel  upon  which  a  levy  is  desired  so  distant  or  distinct  from 
the  family  residence  that  it  cannot  in  law  be  deemed  a  part  of 
the  homestead  ?  7th.  Has  there  been  any  abandonment  of 
the  homestead  rights  ?  8th.  Conceding  that  a  valid  homestead 
claim  exists,  is  the  liability  upon  which  the  writ  issued  one 
against  which  this  claim  can  be  asserted  ? 

§  240.  Who  entitled  to  claim  a  homestead. — There  are 
States  in  which  an  unmarried  man,  having  no  family  depend- 
ent on  him  for  support,  is  entitled  to  the  fall  benefit  of  the  > 
homestead  exemption.1  There  are  other  States  in  which  such 
a  man  is  not  entitled  to  the  same  exemption  as  a  married 
man  ;  but  is,  nevertheless,  entitled  to  a  homestead  exemp- 
tion of  less  value.  But  the  chief  object  of  the  homestead  laws 
is  to  shelter  the  family.  In  the  majority  of  the  States,  the 
claimant  must  be  the  head,  or  one  of  the  heads,  of  a  family.2 
The  head  of  a  family  is  generally  a  husband  or  father.  This 
is  not,  however,  an  invariable  rule.  A  wife  may,  in  most 
States,  claim  the  benefit  of  the  homestead  laws.  But  a  per- 
son may  be  the  head  of  a  family,  within  the  meaning  of  the 
exemption  statutes,  without  being  married,  and  without  be- 
ing a  parent.3  Thus,  a  man  who  has  living  with  him  his 
mother,  or  sister,  or  other  persons  dependent  on  him  for  sup- 
port, is  entitled  to  a  homestead  exemption.4  A  woman  sup- 
porting her  illegitimate  child  is  more  within  the  need,  and  as 
much  entitled  to  the  benefit,  of  the  homestead  laws,  as  though 
she  had  been  a  wedded  mother.5  We  know  not  why  any 
other  woman,  who  supports  a  dependent  relative,  should  not 
be  entitled  to  a  homestead,  just  as  her  brother  would  be  if  he 
were  performing  the  same  meritorious  act.  But  the  Courts 

1  Greenwood  v.  Maddox,  27  Ark.  648 ;  Myers  v.  Ford,  22  Wis.  139. 

2  Folsom  v.  Carli,  5  Minn.  333  ;  Revalk  v.  Kraemer,  8  Cal.  66  ;  Tillotson  v. 
Millard,  7  Minn.  520  ;  Gee  v.  Moore,  14  Cal.  472  ;  Bowman  v.  Norton,  16   Cal. 
213  ;  Davenport  v.  Alston,  14  Geo.  271 ;  Kitchell  v.  Burgwin,  21  111.  40  ;  Mor- 
rison v.  McDaniel,  30  Miss.  217  ;  Seara  v.  Hanks,  14  Ohio  St.  298  ;  Griffin  v. 
Sunderland,  14  Barb.  456.     An  alien  resident  is  entitled  to  a  homestead.     (Mc- 
3£enzie  u.  Murphy,  24  Ark.  155.) 

3  See  Sec.  222. 

4  Parsons  v.  Livingston,  11  Iowa,  104. 
6  Ellio  v.  White,  47  Cal.  73. 

F.  Ex.— 24. 
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have  illogically  and  ungallantly  determined  otherwise.1  As 
the  fact  that  a  person  is  unmarried  is  not  conclusive  against 
his  or  her  claim,  so  the  fact  that  he  or  she  is  married  is  not 
conclusive  in  favor  of  the  claim.  One  may  be  the  head  of  a 
family  without  being  married,  and  one  may  be  married  with- 
out being  the  head  of  a  family.  A  man  living  in  one  State, 
with  a  family  residing  in  another  State,  is  not  entitled  to  the 
benefit  of  a  homestead  exemption  as  the  head  of  a  family  in 
the  former  State.  The  property  claimed  must  first  be  made 
the  home  of  the  family.2  But  a  married  woman,  having  her 
niece  living  with  her,  may  make  a  valid  homestead  claim, 
though  her  husband  resides  elsewhere.3  It  would  probably 
be  otherwise  if  it  were  shown  that  he  also  had  a  homestead  ; 
for  the  law  does  not  allow  one  to  each  of  the  spouses.4  In 
some  instances,  persons  have  been  allowed  to  retain  home- 
steads'after  ceasing  to  be  heads  of  families  :  as  where  the 
wife  and  children  have  either  died,  or  have  permanently 
abandoned  their  home,  leaving  it  in  the  possession  of  the  hus- 
band.5 We  doubt  the  soundness  of  these  decisions.  When 
the  family  ceases,  we  think  the  right  to  exemption  as  a  mar- 
ried person,  or  as  a  householder  or  head  of  the  family,  must 
also  terminate.6  The  fact  that  husband  and  wife  are  only 
temporarily  in  a  State,  and  intend  to  migrate  as  soon  as  they 
can  make  a  certain  amount  of  money,  does  not  disqualify  them 
from  claiming  a  homestead.7  An  alien  domiciled  in  Arkansas 
was  held  to  be  there  entitled  to  the  benefit  of  the  homestead 
exemption,  although  the  statute  did  not  profess  to  extend  such 
benefits  to  any  persons  except  "free  white  citizens  of  the 
State,  male  or  female."  8  Domicile  in  a  State  is  essential  to 

1  Woodworth  u.  Comstock,  10  Allen,  425  ;  Lathrop  v.  Loan  Assn.  45  Geo.  483. 

2  Gary  v.  Tice,  6  Gal.  625 ;  Benedict  v.  Bunnell,  7  Cal.  245  ;  Meyer  v.  Clans, 
15  Tex.  516  ;  Keiffin  v.  Berney,  31  Ala.  192. 

3  Gambette  v.  Brock,  41  Cal.  78. 

4  Dwinell  v.  Edwards,  23  Ohio  St.  603. 

5  Doyle  v.  Coburn,  6  Alien,  71  ;  Silloway  v.  Brown,  12  Allen,  30  ;  Barney  v. 
Leeds,  51  N.  H.  253. 

6  Revalk  v .  Kraemer,  8  Cal.  66  ;  Cooper  v.  Cooper,  24  Ohio  St.  488 ;  7  C.  L.  N 
217  ;  Gee  v.  Moore,  14  Cal.  472. 

7  Dawley  v.  Ayres,  23  Cal.  108. 

8  McKenzie  v.  Murphy,  24  Ark.  155. 
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a  successful  claim  to  a  homestead  exemption  under  the  laws 

of  such  State. * 

§  241.    How  the  homestead  exemption  maybe  created. 

— The  first  thing  to  he  done  to  impress  the  homestead  ex- 
emption on  property  is  to  make  it  a  home.  The  law  does  not 
exempt  future  homesteads.  It  throws  its  protection  around 
only  that  which  is  already  consecrated  by  being  the  residence 
of  the  claimant  as  the  home  of  himself  and  his  family.  The 
declaration  which  the  claimant  may  be  required  to  file  and 
record  does  not  create  a  homestead.  It  is  merely  legal  notice 
that  one  already  exists,  and  that  the  claimant  desires  that  it 
shall  not  be  longer  subject  to  forced  sale  under  execution. 
The  homestead  exemption  cannot  exist  upon  property  upon 
which  the  claimant  and  his  family  have  never  resided.2  The 
fact  that  there  is  a  homestead  must  precede  the  declaration 
of  its  existence.  The  declaration  is  not  only  false,  it  is  also 
invalid,  if  it  precedes  this  fact.  Where  the  law  requires  a 
declaration  to  be  filed,  the  filing  is  of  no  consequence,  unless 
it  can  be  shown  that  the  premises  were  then  occupied  as  a 
homestead.  It  is  not  sufficient  that  they  had  been  so  occupied 
before,  or  that  they  are  so  occupied  after,  the  filing.3  In  New 
Hampshire,  buildings  having  been  completed  for  the  purposes 
of  occupation  as  a  home,  the  owner  commenced  to  move  in. 
While  he  was  moving,  and  after  part  of  his  furniture  was  in 
the  house,  an  attachment  was  levied.  But  it  was  held  that 
the  homestead  character  had  been  impressed  on  the  property, 
and  took  precedence  over  the  attachment.4  So,  in  Iowa, 

1  Alston  v.  Ulman,  39  Tex.  157. 

2  Kaster  v.  McWilliams,  41  Ala.  302  ;  Cook  v.  McChristian,  4  Cal.  23  ;  Moss  v. 
Warner,  10  Cal.  296  ;  Holden  v.  Pinney,  6  Cal.  234  ;  Benedict  v.  Bunnell,  7  Cal. 
245  ;  Tourville  v.  Pierson,  39  HI.  446 ;  Charless  v.  Lamberson,  1  Iowa,  435 ; 
Christy  v.  Dyer,  14  Iowa,  438  ;  Cole  v.  Gill,  14  Iowa,  527 ;  Elston  v.  Robinson, 
23  Iowa,  208 ;  Brown"  v.  Martin,  4  Bush,  47  ;  Dyson  v.  Sheley,  11  Mich.  527  ; 
Coolidge  v.  "Wells,  20  Mich.  79  ;   Campbell  v.  Adair,  45  Miss.  170  ;  Kresin  r. 
Mall,  15  Minn.  116;  Hoitt  v.  Webb,  36  N.  H.  158  ;  True  v.  Estate  of  Morrill, 
28  Vt.  672  ;  Morgan  v.  Stearns,  41  Vt.  398 ;  Davis  v.  Andrews,  30  Vt.  678 ; 
Philleo  v.  Smalley,  23  Tex.  498 ;  Franklin  u.  Coffee,  18  Tex.  413. 

3  Gregg  v.  Bostwick,  33  Cal.  227  ;  Mann  v.  Rogers,  35  Cal.  316  ;  Prescott  v. 
Prescott,  45  Gal.  58  ;  Lee  v.  Miller,  11  Allen,  47. 

4  Fogg  v.  Fogg,  40  N.  H.  282. 
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where  a  debtor  removed  to  D  to  occupy  premises  purchased 
by  him,  but  being  obliged  to  wait  for  the  completion  of  re- 
pairs, put  his  goods  in  the  house,  and  boarded  his  family  till 
the  repairs  could  be  completed,  it  was  adjudged  that  the  prop- 
erty became  a  homestead  when  the  goods  were  put  therein.1 
In  Texas,  it  seems  that  preparation  to  improve,  accompanied 
by  an  intention  to  reside  on  the  premises  as  a  home,  might  be 
sufficient  to  create  a  homestead  exemption.2  But  one  home- 
stead can  be  acquired  or  in  existence  at  the  same  time.  ]STo 
man  can  hold  two  homesteads.  Nor  can  any  one  occupy  such 
a  relation  to  two  or  more  residences  or  places,  that  he  may 
elect  which  he  will  claim  as  his  homestead.  Before  either 
place  can  be  successfully  claimed  as  exempt,  it  must  have  be- 
come the  homestead  of  the  debtor.3  In  a  majority  of  the 
States,  the  fact  that  premises  are  occupied  as  a  homestead  is 
all  that  is  necessary  to  render  them  exempt  from  execution. 
But  in  the  other  States,  a  declaration  of  homestead  must  be 
made  and  filed  for  record,  or  some  other  kind  of  record 
notice  must  be  made,  showing  the  world  that  the  occupants 
intend  to  insist  upon  their  exemption  right.4 

§  242.  Of  the  title  necessary  to  sustain  a  homestead 
claim. — The  legislators  who  enact  homestead  laws  are,  no 
doubt,  chiefly  intent  upon  protecting  the  debtor  and  his  fam- 
ily, regardless  of  the  title  by  which  the  homestead  is  held. 
Such  as  it  is,  the  family  is  entitled  to  retain  it.  "Whether  it 
be  an  estate  in  fee-simple,  free  from  iucumbrances,  or  an  es- 
tate of  less  dignity  and  value,  or  a  mere  possessory  interest, 

1  Neal  u.  Coe,  35  Iowa,  407. 

2  Franklin  v.  Coffee,  18  Tex.  413. 

3  Saharas  v.  Fenlon,  5  Kans.  592 ;  Wright  u.  Dunning,  46111.  271 ;  Tourville 
v.  Pierson,  39  111.  44G. 

4  The  States  and  Territories  in  which  no  formal  declaration  or  selection  ot 
homestead  is  essential,  are  Arizona,  Arkansas,  Connecticut,  Dakota,  Florida, 
Illinois,  Iowa,  Kansas,  Louisiana,  Maryland,  Minnesota,  Montana,  Mississippi, 
Missouri,    Nebraska,   New    Hampshire,  North  Carolina,  Ohio,    Pennsylvania, 
South  Carolina,  Tennessee,  Texas,  Utah,  Vermont,  Wyoming,  and  Y»Tisconsin. 
But  in   Alabama,  California,  Colorado,  Georgia,  Idaho,    Indiana,    Kentucky, 
Maine,  Massachusetts,  Michigan,  Nevada,  New  Jersey,  New  York,  Virginia, 
Washington  Territory,  and  West  Virginia  the  homestead  must  be  selected,  and  a 
declaration  or  other  notice  of  such  selection  placed  on  record. 
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as  long  as  the  debtor  can  occupy  it  as  a  home,  the  creditor 
should  not  be  allowed  to  take  it  under  his  execution.1  The 
object  of  the  homestead  law  is  to  protect  the  possession.  It 
applies  as  well  to  possession  held  under  an  equitable  as  under 
a  legal  title.2  Whether  the  debtor  holds  in  fee-simple  abso- 
lute, for  life,  or  for  a  term  of  years,3  the  reason  for  applying 
the  exemption  exists  with  equal  force.  The  possession  of 
land  held  under  a  contract  to  purchase  may  be  subjected  to 
a  homestead  claim.4  If  so  claimed,  the  husband  cannot  dis- 
pose of  it  without  the  assent  of  the  wife,  and  if  he  refuse 
to  complete  his  purchase,  she  should  be  permitted  to  do  so 
for  the  protection  of  her  interest.5  Title  acquired  after  filing 
a  declaration  of  homestead  is  also  protected  from  forced  sale, 
and  seems  to  become  an  inseparable  part  of  the  homestead 
estate.  In  California,  a  declaration  of  homestead  was  filed 
by  one  in  possession,  the  fee  being  in  a  stranger.  Afterward, 
prior  to  the  sale  under  execution,  but  subsequently  to  the 

1  Brooks  v.  Hyde,  37  Gal.  373  ;  McClurkin  v.  McClurkin,  46  111.  331  ;  Deere 
v.  Chapman,  25  111.  610  ;  Conklin  v.  Foster,  57  111.  104;  N orris  v.  Moulton,  34 
N.  H.  392  ;  Col  well  v.  Carper,  15  Ohio  St.  279  ;  Pelan  v.  De  Berard,  13  Iowa,  53  ; 
Johnson  v.  Richardson,  33  Miss.  462 ;  Poe  v.  Hardie,  65  N.  C.  447  ;  Tyffe  v. 
Beers,  IS  Iowa,  4.     Contra,  Pezzaler  v.  Campbell,  46  Ala.  35,  holding  that  the 
claimant  must  be  the  oivner. 

2  Bartholomew  v.  West,  2  Dill.  291 ;  Morgan  v.  Stearns,  41  Vt.  398  ;  Cheat- 
ham  v.  Jones,  68  N.  C.  153 ;  Doane  v.  Doane,  46  Vt.  485 ;  Blue  v.  Blue,  38  111. 
18  ;  Allen  v.  Hawley,  66  111.  163  ;  Orr  u.  Shraft,  22  Mich.  260;  McKee  v.  Wil- 
cox,  11  Mich.  358 ;  Tomlin  v.  Hilyard,  43  111.  300  ;  Farrant  v.  Swain,  1  L.  & 
Eq.  Reporter,  9  ;  McCabe  v.  Mazzuchelli,  13  Wis.481 ;  Dreutzer  v.  Bell,  11  Wis. 
114.     Contra,  Thurston  v.  Maddox,  6  Allen,  427  ;  Robinett  v.  Doyle,  2  West. 
L.  M.  585. 

3  Platto  v.  Cady,  12  Wis.  461. 

4  McManus  v.  Campbell,  37  Tex.  267  ;  Allen  v.  Hawley,  66  HI.  164. 

6  McKee  v.  Wilcox,  11  Mich.  358.  But  see  Farmer  v.  Simpson,  6  Tex.  310. 
In  some  of  the  States,  a  husband  cannot  claim  as  exempt  as  a  homestead  lands 
of  his  wife  in  his  occupation.  (Davis  v.  Dodds,  20  Ohio  St.  473  ;  Holman  v.  Mai* 
tin,  12  Ind.  553;  Herschfeldt  u.  George,  6  Mich.  457.)  But  where  a  husband 
has  an  estate  in  his  wife's  land,  by  virtue  of  the  marriage,  entitling  him  to  pos- 
session for  life,  or  otherwise,  we  see  no  reason  why  it  should  not  be  deemed  his 
homestead  when  so  occupied  and  dedicated.  (Tourville  v.  Pierson,  39  111.  446  ; 
Boyd  v.  Cudderback,  31  111.  113;  Dreutzer  v.  Bell,  11  Wis.  114;  Orr  v.  Shraft, 
22  Mich.  260  ;  Newton  v.  Clarke,  4  W.  L.  Gaz.  109.)  When  the  claimant's  estate 
in  the  land  terminates,  he  cannot  hold  the  buildings  as  a  homestead.  (Brown  v. 
Keller,  32  111.  152.)  In  other  words,  there  can  be  no  homestead  estate  in  a  mere 
structure  when  the  owner  has  not  even  a  possessory  interest  in  the  soil. 
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docketing  of  a  judgment  against  him,  the  claimant  became 
the  owner  of  the  fee.  The  purchaser,  at  the  sheriff's  sale, 
brought  an  action  to  recover  possession.  In  determining  that 
this  action  could  not  be  sustained,  the  Court  justified  the  de- 
cision by  the  following  train  of  reasoning  :  "At  the  time  the 
judgment  was  docketed  and  became  a  lien,  the  premises  con- 
stituted the  homestead  of  the  defendant,  as  against  everybody 
but  the  owner  of  the  land.  There  is  no  question  made  as  to 
its  being  a  homestead,  if  a  party  having  a  naked  possession 
only,  the  title  being  in  a  stranger,  can  acquire  a  homestead 
right  in  the  land  so  possessed.  The  statute  does  not  specify 
the  kind  of  title  a  party  shall  have  to  enable  him  to  secure 
a  homestead.  It  says  nothing  about  title.  The  homestead 
right  given  by  the  statute  is  impressed  on  the  lands  to  the 
extent  of  the  interest  of  the  claimant  in  it — not  on  the  title 
merely.  The  actual  homestead,  as  against  everybody  who  has 
not  a  better  title,  becomes  impressed  with  the  legal  homestead 
right  by  taking  the  proceedings  prescribed  by  statute.  The  es- 
tate or  interest  of  the  occupant,  be  it  more  or  less,  thereby  be- 
comes exempt  from  forced  sales  on  execution,  and  can  only 
be  affected  by  voluntary  conveyances  orrelinquishment  in  the 
mode  prescribed.  The  laud,  in  this  instance,  as  to  everybody 
having  no  superior  title,  became  the  homestead  of  the  defend- 
ant, for  all  the  purposes  of  protection  against  forced  sale 
and  voluntary  conveyance  in  any  other  manner  than  the  stat- 
utory mode,  as  effectually  as  if  the  defendant  had  held  the 
title  in  fee-simple.  There  was  nothing  which  the  sheriff  was 
authorized  to  sell  under  execution.  The  fact  that  the  de- 
fendant, after  the  attaching  of  the  homestead  right,  acquired 
the  true  title  from  a  stranger,  does  not  affect  the  question. 
This  did  not  vitiate  the  homestead  right  which  had  attached 
to  the  land,  and  given  an  independent  estate  not  subject  to 
execution.  The  title  so  acquired  cannot  be  considered  as  a 
thing  separate  and  apart  from  the  land  subject  to  sale  and 
conveyance,  in  the  hands  of  the  homestead  claimant,  so  as 
thereby  to  affect  the  homestead  right.  By  filing  the  declara- 
tion, the  party  indicates  his  intention  to  make  the  laud  his 
homestead  ;  and  if  lie  afterward  acquires  an  outstanding  title, 
it  attaches  itself  to  the  homestead  already  acquired,  and  per- 
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fects  the  homestead  right.  If  it  were  otherwise,  a  homestead 
could  not  be  secured  which  would  he  safe  against  forced  sales, 
unless  there  was  at  the  time  a  perfect  title  in  fee-simple  in  the 
party  who  seeks  the  homestead  right.  In  case  of  a  title  in 
any  respect  imperfect,  the  claimant  could  not  perfect  his  title 
to  his  homestead,  except  at  the  risk  of  losing  it  altogether, 
through  the  intervention  of  a  creditor,  and  hy  the  very  means 
adopted  to  render  it  more  secure  ;  and  under  such  a  construc- 
tion of  the  statute,  it  would  not  he  available  to  the  greater 
portion  of  the  class  in  this  State  who  need  it  most."  * 

§  243,  Whether  homestead  rights  can  attach  to  an  un- 
divided interest  in  lands,  in  the  absence  of  an  express  pro- 
vision of  the  statute  to  that  effect,  is  a  question  on  which  the 
judges  have  not  agreed.  On  the  one  hand,  it  has  been 
thought  that  the  provisions  of  the  homestead  law  contem- 
plated that  the  interest  to  which  they  should  be  applied 
should  be  susceptible  of  an  enjoyment  in  severalty.  "When 
the  value  of  the  land  claimed  exceeds  in  amount  the  limit  of 
the  homestead  right,  the  statute  provides  means  by  which 
the  homestead  may  be  segregated  ;  and  that,  as  segregated, 
it  may  be  set  off  to  the  judgment-debtor.  No  such  segrega- 
tion could  take  place  when  the  interest  of  the  claimant  was 
in  a  moiety  only,  for  in  that  case  there  is  no  place  which  he 
can  lawfully  take  into  his  exclusive  possession.  For  these 
reasons,  the  claim  of  a  cotenant  to  a  homestead  has  been  de- 
nied in  many  of  the  cases  in  which  it  has  been  questioned.2 
In  California,  the  doctrine  that  a  homestead  could  not  be  ac- 
quired in  undivided  property  was  frequently  enforced,  and 
was  applied  in  some  extreme  cases.  In  one  instance,  the  lands 

1  Spencer  v.  Geissman,  37  Gal.  99.     Though  a  claim  of  homestead  may  protect 
a  possessory  title  from  execution  against  the  occupant,  it  can  interpose  no  ob- 
stacle to  the  recovery  of  the  property  by  the  true  owner  in  an  action  therefor, 
plannr.  Rogers,  35  Gal.  316;  Calderwood  v.  Tevis,  23  Gal.  335;   McClurken 
v.  McClurken,  46  111.  327.) 

2  West  v.  Ward,  26  Wis.  530  ;  Wolf  v.  Ileischacker,  5  Gal.  244 ;  Eliaa  v.  Ver- 
dugo,  27  Gal.  418  ;  Reynolds  v.  Pixley,  6  Gal.  1G7  ;    Kellersberger  v.  Copp,  6 
Cal.  165 ;    Bishop  r.    Hubbard,    23    Gal.  517  ;  Ward  v.  Huhn,  16  Minn.  161 ; 
Thurston  v.  Maddocks,  6  Allen,  429  ;  Kingsley  v.  Kingsley,  39  Cal.  665  ;  Cameto 
i>.  Dupuy,  47  Cal.  79  ;  Henderson  u.  Hay,  26  La.  An.  156. 
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attempted  to  be  dedicated  as  a  homestead  belonged  ta  tho 
husband  and  wife  and  their  child,  as  tenants  in  coaiiiieij.  The 
Court  could  see  no  distinction  between  this  ca^o  and  one  in 
which  the  cotenants  were  entire  strangers  to  eaca  other.1  ILL 

o 

another  instance,  the  homestead  had  been  acquired  under  a 
conveyance  purporting  to  convey  the  same  in  severalty,  and 
was  acquired  and  held  under  the  claim  and  belief,  on  the  part 
of  the  occupant,  that  he  was  the  sole  owner.  The  Court  could 
not  understand  that  these  facts  authorized  any  exception  to  the 
general  rule.2  And  where,  when  acquired,  the  homestead  was 
held  in  severalty,  the  conveyance  of  an  undivided  interest, 
because  it  turned  the  homestead  into  a  cotenancy,  was  deemed 
an  abandonment  of  the  homestead.3  On  the  other  hand, 
in  several  of  the  States,  a  homestead  claim  upon  an  undi- 
vided interest  has  been  sustained,  and  all  distinction  in  this 
respect,  between  estates  in  severalty  and  estates  in  coten- 
ancy, denied.4  In  California,  the  State  in  which  the  claim 
of  a  cotenant  to  exemption  was  first  denied,  the  legislature 
so  changed  the  statute  that  a  part  owner  can  hold,  as  a  home- 
stead, lands  of  which  he  is  in  the  exclusive  possession.5 
But  we  see  no  sufficient  reason,  even  in  the  absence  of  stat- 
utes directly  bearing  upon  the  subject,  for  holding  that  a 
general  homestead  act  does  not  apply  to  lands  held  in  coten- 
ancy. The  fact  that  a  homestead  claim  might  savor  of  such 
an  assumption  of  an  exclusive  right  as  is  inconsistent  with  the 
riirhts  of  the  other  cotenant,  and  that  the  maintenance  of  such 

O 

claim  might  interfere  with  proceedings  for  partition,  form  no 
very  satisfactory  reason  for  denying  the  exemption.  If  the 
rights  of  the  other  cotenaut  are  threatened  or  endangered,  he 

»~  cj 

alone  should  be  permitted  to  call  for  protection  and  redress. 
The  law  will  not  sanction  any  use  of  the  homestead  in  preju- 

1  Giblin  v.  Jordan,  G  Cal.  417. 

2  Soaton  r.  Son,  32  Cal.  483. 

3  Kellcrsberg-er  r.  Copp,  G  Cal.  565. 

4  Horn  r.  Tufts,  39   N.  H.  483 ;    Thorn   v.  Thorn,  14  Iowa,  53  ;    Tarrent    ;-. 
Strain.  -2  Cent,  L.  J.  7r>4  ;  McCary  r.  Bixly,  36  Vt.  254  ;  Greenwood  i\  Muddox, 
27  Ark.  660;  Robinson   v.  McDonald,  11   Tex.  385;  Williams    r.  Wethered,  37 
Tex.  131  ;  Smith  v.  Dost-haumes,  37  Tex.  429  ;  Bartholomew  v.  West,  2  Dill.  293. 

6  Statute  18G8,  p.  116  ;  Higgins  r.  Higgins,  46  Cal.  259.     See  Sec.  1238,  Cal- 
ifornia Civil  Code. 
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dice  of  his  rights.  But  as  long  as  his  interests  are  respected, 
or  so  nearly  respected  that  he  feels  no  inclination  to  complain, 
why  should  some  person  having  no  interest  in  the  cotenancy 
be  allowed  to  avail  himself  of  the  law  of  cotenancy  for  his 
own  and  not  for  a  coteuant's  gain  ?  The  homestead  laws 
have  an  object  perfectly  well  understood,  and  in  the  promo- 
tion of  which  Courts  may  well  employ  the  most  liberal  and 
humane  rules  of  interpretation.  This  object  is  to  assure  to 
the  unfortunate  debtor,  and  his  equally  unfortunate  but  more 
helpless  family,  the  shelter  and  the  influence  of  HOME.  A 
cotenant  may  lawfully  occupy  every  parcel  of  the  lauds  of  the 
cotenancy.  He  may  employ  them  not  merely  for  cultivation, 
or  for  other  means  of  making  profits,  but  may  also  build 
houses  and  barns,  plant  shrubs  and  flowers,  and  surround 
himself  with  all  the  comforts  of  home.  His  wife  and  chil- 
dren may,  of  right,  occupy  and  enjoy  the  premises  with  him. 
Upon  the  laud  of  which  he  is  but  a  part  owner,  he  may,  and 
in  fact  he  frequently  does,  obtain  all  the  advantages  of  a 
home.  These  advantages  are  none  the  less  worthy  of  being 
secured  to  him  and  his  family  in  adversity,  because  the  other 
coteuants  are  entitled  to  equal  advantages  in  the  same  home. 
That  he  has  not  the  whole  is  a  very  unsatisfactory  and  a  very 
inhumane  reason  for  depriving  him  of  that  which  he  has. 

§  244.  The  use  of  the  homestead  for  business  and 
rental  purposes. — The  actual  home  of  the  debtor — the  place 
where  he  and  his  family  reside — must  be  conceded  to  be  ex- 
empt wherever  homestead  laws  prevail,  and  the  claimant  has 
complied  with  their  requirements.1  Premises  claimed  as 
exempt,  and  undisputably  occupied  by  the  debtor  and  his 
family  as  their  home,  may  also  be  occupied  for  other  purposes. 
These  questions  then  arise  :  Does  the  occupation  for  other 
purposes  make  the  premises  any  less  a  homestead  ?  Docs  it 
forfeit  the  homestead  claim  either  in  whole  or  in  part  ?  In 
Rhodes  v.  McCorrnick,  4  Iowa,  368,  part  of  a  building  was 
occupied  by  the  claimant's  family.  Those  parts  not  necessary 
for  the  family  were  occupied  for  other  than  homestead  pur- 

1  Tumlinson  v.  Swinney,  22  Ark.  400  ;  Cook  u.  McChristian,  4  Cal.  23 ;  Taylor 
l>.  Hargous,  4  Cal.  268  ;  McDonald  v.  Badger,  23  Cal.  393. 
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poses.  The  Court  determined  that  the  homestead  character 
and  exemption  must  be  confined  to  the  rooms  used  by  the  fam- 
ily  ;  that  part  of  the  building  was  homestead,  and  part  was  not.1 
This  decision  has  not,  so  far  as  we  are  aware,  ever  been  over- 
ruled. It  is,  however,  opposed  by  so  many  adverse  adjudi- 
cations in  other  parts  of  the  Union,  that  its  force,  as  authority, 
must  be  limited  to  the  State  wherein  it  was  made.  jSTothin^ 

o 

is  more  common  than  to  use  the  homestead  for  business  pur- 
poses. Spare  rooms  may  be  rented  to  lodgers.  The  claimants 
may  carry  on  the  business  of  keeping  a  hotel  or  lodging- 
house.  They  may  live  up-stairs,  and  have  store-rooms  under- 
neath rented  out  to  tenants.  In  all  these  cases,  the  fact  that 
part  of  the  building  was  used  for  business  purposes  has  never, 
except  in  Iowa,  been  regarded  as  a  waiver  of  the  homestead 
exemption  as  to  the  part  so  used.2  In  "Wisconsin,  the  claim- 
ant lived  in  the  fourth  story  of  his  building,  and  rented  the 
three  lower  stories  to  tenants.  The  entire  building  was  ad- 
judged exempt.3  In  Kansas,  a  building  designed  both  for  a 
brewery  and  for  a  family  residence  was  also  regarded  as 
entirely  exempt.4  In  the  cases  to  which  we  have  referred, 
the  property  claimed  as  a  homestead,  though  in  part  used  for 
other  purposes,  did  not  contain  dwellings  or  places  of  business 
distinct  and  separate  from  the  building  occupied  by  the  family. 
The  premises  claimed  as  a  homestead  may  contain  two  or 
more  buildings,  or  they  may  have  one  dwelling  occupied  by 
the  family,  and  one  or  more  distinct  structures  rented  out  to 
tenants  for  stores,  offices,  or  other  purposes.  In  some  of  the 
States,  it  is  immaterial  how  many  structures  are  on  the  home- 
stead lot,  or  to  what  uses  it  is  put,  provided  always  that  it,  or 
some  part  of  it,  is  occupied  as  a  homestead,  and  that,  with  all 
its  improvements,  it  does  not  exceed  in  value  the  limit  pre- 
scribed by  statute.5  In  other  States,  buildings  distinct  from 

1  Rhodes  v.  McCormiek,  4  Iowa,  368. 

2  Orr  v.  Shraft,  22  Mich.  260  ;  Gregg  v.  Bostwick,  33  Gal.  220  ;  Moore  v.  Whitis, 
30  Tex.  440.     For  exemption  of   hotels  and  lodging-houses,  see  Goldman  v. 
Clark,  1  Nev.  607;  Mercier  u.  Chace,  11  Allen,  194;  Lazell  v.  Lazell,  8  Allen, 
575  ;  Ackley  v.  Chamberlain,  16  Gal.  181. 

8  Phelps  v.  Rooney,  9  Wis.  70. 
4  In  re  Tortclling,  2  Dill.  339. 

6  Kirtland  v.  Davis,  43  Geo.  318  ;  Hubbcll  v.  Canady,  58  111.  425  ;  Kelley  v 
Oaker,  10  Minn.  l.Ji;  Hancock  v.  Morgan,  17  Tex.  582. 
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the  family  residence,  and  rented  out,  are  not  exempt  as  part 
of  the  homestead.1  In  Michigan,  a  double  house,  showing  by 
its  structure  that  it  was  originally  intended  for  two  families, 
and,  in  fact,  occupied  one-half  by  the  claimant  and  the  other 
half  by  his  tenant,  was  held  to  be  a  homestead  only  so  far  as 
occupied  by  its  owner.2  The  sole  object  of  the  homestead 
laws  is  the  securing  to  the  families  of  unfortunate  debtors  the 
shelter  of  their  homes,  and  to  give  them  assurance  that  this 
much  is  beyond  the  reach  of  the  law.  The  policy  of  these 
laws  does  not  go  beyond  this.  It  does  not  embrace  the  with- 
drawal from  execution  of  property  not  needed  nor  used  by 
the  family  as  a  part  of  the  home.  If  these  laws  are  to  be 
interpreted  with  reference  to  the  well-known  purpose  of  their 
enactment,  we  think  they  must,  except  where  they  are  clearly 
of  a  different  purport,  be  confined  in  their  operation  to  that 
portion  of  the  premises  claimed  which  constitutes  the  claim- 
ant's home,  and  so  as  not  to  embrace  buildings  separated  from 
the  famity  residence,  and  rented  out  to  tenants.  But  the 
premises,  when  dedicated  as  a  homestead,  may  be  in  the  ex- 
clusive occupancy  of  the  family.  If  so,  the  homestead  estate 
at  once  attaches  to  the  whole  property.  In  this  estate,  the 
wife  is,  under  many  of  the  statutes,  a  joint  tenant  with  her 
husband,  or  is  at  least  so  interested  in  the  preservation  of  the 
whole  of  the  premises  as  a  homestead,  that  they  cannot  be 
alienated,  devised,  nor  incumbered  without  her  assent.  She 
has  no  power  to  prevent  her  husband  from  erecting  other 
dwellings,  or  making  other  improvements,  nor  from  renting 
the  new  erections  to  tenants.  If  the  new  erections  and  their 
"  occupancy  by  tenants  have  the  effect  of  contracting  the  home- 
stead estate  so  that  it  shall  not  embrace  the  lands  on  which 
they  stand,  then  the  estate  of  the  wife  is  impaired,  and  par- 
tially terminated  without  her  assent.  Hence,  it  has  been  held 
that  the  erection  and  renting  of  a  house  on  lands  previously 
dedicated  as  a  homestead  cannot  occasion  any  decrease  in  the 
limits  of  the  exempt  premises.3 

1  Casselman  v.  Packard,  16  Wis.  115;  Hoitt  v.  Webb,  36  N.  H.  158  ;  Kurz  v. 
Brusch,  13  Iowa,  371. 

2  Dyson  v.  Sheley,  11  Mich.  527. 

3  Hancock  v.  Morgan,  17  Tex.  582.     For  a  discussion  of  the  character  and 
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§  245.  The  homestead  appurtenances. — The  homestead 
is  not  limited  to  the  dwelling-house.  "The  word  'home- 
stead '  is  used  in  its  ordinary  or  popular  sense — or,  in  other 
words,  its  legal  sense  is  also  its  popular  sense.  It  represents 
the  dwelling-house  at  which  the  famil}*  resides,  with  the  usual 
and  customary  appurtenances,  including  out-buildings  of  every 
kind  necessary  or  convenient  for  family  use,  and  lands  used 
for  the  purposes  thereof."  l  It  includes  barns,  stables,  smoke- 
houses, and,  no  doubt,  all  other  out-buildings  erected  for  fam- 
ily use.-  The  claimant  may  exercise  some  trade  or  profession 
requiring  him  to  keep  a  shop  or  office.  This  shop  or  office 
may  be  erected  on  the  homestead  premises  ;  and,  if  so  erected, 
seems  to  be  regarded  as  appurtenant  to  the  homestead,  and 
as  cxvmpt  from  execution.3  In  Nevada,  a  livery  stable  erected 
on  a  portion  of  the  homestead  lot  was  adjudged  to  be  exempt 
as  a  part  of  the  homestead.'4  In  Wisconsin,  laths,  lumber, 
shingles,  and  other  material  procured  for  the  purpose  of  re- 
pairing the  homestead  dwelling,  and  actually  deposited  upon 
the  homestead  premises,  are  exempt  from  execution.5 

I 

§  246.  The  amount  of  property  which  may  be  held  as 
a  homestead  is  prescribed  by  the  statutes  of  each  State  in 
which  the  homestead  exemption  is  known.  The  limit  is  some- 
times kept  within  a  specified  area,  and  sometimes  within  a 
Hpeeified  value.  In  villages  and  cities,  the  area  is  usually 
small ;  in  the  country,  it  is  necessarily  extended  so  as  to  em- 
brace lauds  enough  to  make  at  least  a  small  farm.  The  more 
usual  course  is  to  leave  the  area  indefinite,  but  to  limit  the 
value.  Where  this  course  is  pursued,  the  premises,  though 

uses  of  the  premises  which  may  successfully    be  claimed  as  a  homestead,  see 
Greeley  r.  Scott,  2  Cent.  L.  J.  3G1,  and  note  thereto. 

1  Gregg  v.  Bostwiek,  33  Cal.  227. 

2  A,  kky  v.  Chamberlain,  16  Cal.  181  ;  Kurz  v.  Brusch,  13  Iowa,  371 ;   Rein- 
back  v.  Walter,  27  111.  393  ;  Greeley  u.  Scott,  2  Cent.  L.  J.  3G1. 

3  Pryor  v.  Stone,  19  Tex.  371 ;  Stanleys.  Greenwood,  21  Tex.  221 ;  Stevens  u. 
Hollingsworth,  7  C.  L.  N.  198. 

4  Clark  0.  Shannon,  1  Xev.  568. 

6  Kruoger  v.  Pierce,  37  Wis.  269.  In  Georgia,  the  produce,  rents,  and  profitsof 
ft  homestead  ar<>  also  exempt.  But  this  exemption  does  not  include  the  rent  of  a 
house  disconnected  from  the  homestead.  (Huff  v.  Boumell,  18  Geo.  338.) 


381  HOMESTEAD  EXEMPTIONS.  §  247 

of  little  value  when  dedicated  as  a  homestead,  may,  by  fluctu- 
ation in  prices,  or  by  subsequent  improvement,  pass  beyond 
the  statutory  limit.  In  this  event,  the  excess  becomes  liable 
to  execution.1  The  whole  premises  may  be  sold,  and  the 
debtor,  after  paying  to  the  defendant  the  amount  of  the 
exemption  prescribed  by  statute,  may  apply  the  balance  of 
the  proceeds  to  the  satisfaction  of  his  writ  ;  or  the  premises, 
if  susceptible  of  such  a  partition,  may  be  so  divided  as  to  al- 
low the  defendant  to  retain  a  homestead  equal  in  value  to  the 
limit  fixed  by  statute,  and  to  permit  the  creditor  to  levy  on 
the  residue.2 

§  247.  In  several  of  the  States,  two  distinct  parcels  of 
land  may  be  held  as  one  homestead.  In  these  States,  the  test 
of  use  is  applied.  Whenever  it  appears  that  both  tracts, 
taken  as  an  aggregate,  are  employed  for  homestead  purposes, 
and  do  not  exceed  in  value  the  amount  prescribed  by  statute, 
they  are  both  exempt.3  In  speaking  of  distinct  parcels  of 
land,  we  do  not  mean  lands  divided  by  imaginary  lines,  nor 
by  streets,  highways,  or  water-courses.  We  mean  tracts  or 
lots  separated  from  each  other  by  the  lands  of  other  propri- 
etors.4 Thus,  in  New  Hampshire,  a  tract  of  land  a  mile  dis- 
tant from  the  tract  on  which  the  claimant  resided,  and  which 
he  used  as  a  pasture  for  his  cows,  was  adjudged  to  be  a  part 
of  the  homestead.5  But  where  the  same  person  claims  two 
parcels  as  exempt,  however  near  they  may  be  to  each  other, 
he  must  show  clearly  that  the  tract  on  which  he  does  not  per- 
sonally reside  is  used  as  a  part  of  the  homestead.6  In  the 

i 

1  Stubblefield  v.  Graves,  50  HI.  103  ;  Gregg  v.  Bostwick,  33  Gal.  227. 

2  Morgan  v.  Stearns,  41  Vt.  398  ;  McDonald  v.  Crandall,  43  111.  231 ;  Hume  v. 
Gossett,  43  111.  297 ;  Fogg  v.  Fogg,  40  N.  H.  282 ;  Pittsfield  Bank  v.  Howk,  4 
Allen,  347 ;  Maxey  u.  Loyal,  38  Geo.  531. 

3  Pryor  v.  Stone,  17  Tex.  371 ;  Ragland  v.  Bogers,  34  Tex.  617  ;  Martin  v. 
Hughes,  67  N.  C.  293  ;  Mayho  v.  Cotton,  69  N.  C.  289  ;  Melton  v.  Andrews,  45 
Ala.  454 ;  Reynolds  v.  Hull,  36  Iowa,  394  ;  Iken  v.  Olenick,  42  Tex.  195. 

4  Thus,  in  Arkansas,  where  the   statute  provides  for  the  exemption  of  "one 
town  or  city  lot,  being  the  residence  of  a  householder  or  the  head  of  a  family," 
it  was  held  that  the  claimant  was  not  restricted  to  one  lot  according  to  a  city 
map,  but  might  hold  two  or  more  lots  embraced  in  a  common  enclosure,  and  all 
tised  as  a  single  lot  for  homestead  purposes.     (Wassell  v.  Tunnah,  25  Ark.  101.) 

6  Bnxton  v.  Dearborn,  46  N.  H.  43. 
«  Methery  v.  Walker,  17  Tex.  593. 
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majority  of  the  States,  the  lands  claimed  as  a  homestead  must 
lie  contiguous.  They  must  not  be  separated  by  the  lauds  of 
another  proprietor.1  Lauds  on  opposite  sides  of  a  street,  or 
other  public  highwaj1-,  must  be  regarded  as  contiguous.3 
They  are  only  severed  by  a  mere  easement.  The  lands  in  the 
road  belong  to  the  adjacent  owners.  In  Kansas,  the  rule  is 
otherwise.  The  streets  there  belong  to  the  State.  Hence, 
lands  separated  by  a  street  have  between  them  the  lauds  of 
another  proprietor,  and  cannot  be  held  as  one  homestead.3  In 
Illinois  and  Minnesota,  a  homestead  can  consist  of  but  one 
tract  or  lot  of  laud.4  Land  divided  by  imaginary  lines,  but, 
in  fact,  contained  within  a  single  enclosure,  constitutes  but 
one  tract  within  the  meaning  of  this  rule.5  In  California,  the 
Supreme  Court,  in  attempting  to  describe  a  statutory  home- 
stead, said  :  "  It  represents  the  dwelling-house  at  which 
the  family  resides,  with  the  usual  and  customary  appurte- 
nances, including  out-buildings  of  every  kind  necessary  or  con- 
venient for  family  use,  and  the  lauds  used  for  the  purpose 
thereof.  If  situated  in  the  country,  it  may  include  a  garden 
or  farm.  If  situated  in  a  city  or  town,  it  may  include  one  or 
more  lots,  or  one  or  more  blocks.  In  either  case,  it  is  unlim- 
ited by  extent  merely.  It  need  not  be  in  a  compact  body  ; 
on  the  contrary,  it  may  be  intersected  by  highways,  streets, 
or  alleys."6 

§  248.  Abandonment  of  the  homestead. — In  some  of 
the  States,  the  abandonment  of  a  homestead,  like  its  selec- 
tion, must  be  by  some  instrument  executed  as  designated  by 
statute,  and  filed  for  record.  In  others,  the  abandonment 
need  not  be  attested  by  any  written  declaration,  but  may  be 
inferred  from  the  acts  of  the  claimants.  Where,  however^ 
the  wife  has  an  interest  in  the  homestead,  and  a  right  to  insist 

1  Adams  v.  Jenkins,  16  Gray,  146 ;    Bunker  v.  Locke,  15  Wis.  635  ;  True  v. 
XLorrill,  28  Vt.  G72 ;  Kreslin  v.  Man,  15  Minn.  116 ;  Randal  v.  Elder,  12  Kaus. 
257  ;  Mills  v.  Grant,  36  Vt.  269. 

2  Bunker  v.  Locke,  15  Wis.  635  ;  West  River  Bank  v.  Gale,  42  Vt.  27. 

3  Randal  v.  Elder,  12  Kans.  257. 

4  Kreslin  v.  Mau,  15  Minn.  116  ;    Walters  v.  People,  18  HI.  194;  21  111.  178, 

5  Thornton  v.  Boyden,  31  HI.  200. 

6  Gregg  v.  Bostwick,  33  Cal.  227  ;  Estate  of  Delaney,  37  Cal.  179. 
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on  its  continuance,  it  is  difficult  to  say  what  acts  will  be  suffi- 
cient, as  against  her,  to  establish  the  abandonment  of  her 
homestead.  She  is  obliged  by  law  to  accompany  her  hus- 
band. She  cannot  refuse  to  leave  her  home  and  accompany 
him  to  a  new  domicile  of  his  selection,  without  violating  her 
marital  obligations,  parting  with  the  company  of  her  children, 
and  giving  sufficient  cause  for  an  action  of  divorce  on  the 
ground  of  desertion.  Hence,  her  removal,  after  a  sale  of  the 
homestead  by  the  husband  alone,  has  been  said  not  to  present 
a  case  of  abandonment,  but  to  be  the  very  contingency  against 
which  the  statute  was  designed  to  protect  her.1  Under  such 
a  statute,  it  is  evident  that  no  acts  can  amount  to  an  abandon- 
ment, unless  done  by  the  concurrence  of  both  husband  and 
wife.2  The  acts  relied  upon  most  frequently  as  evidence  of 
abandonment  are,  either  the  acquisition  of  a  new  homestead, 
or  the  mere  departure  from  the  old  homestead  without  acquir- 
ing a  new  one.  Whether  an  abandonment  has  taken  place 
is  a  question  of  fact,  to  be  determined  by  a  jury,  or  by  a  Court 
acting  instead  of  a  jury.3  In  most  of  the  States,  leaving  the 
old  homestead  and  acquiring  a  new  one  is  regarded  as  conclu- 
sive evidence  of  abandonment  of  the  former,  because  the 
claimants  cannot,  at  the  same  time,  have  two  separate  homes.4 
Where,  however,  no  new  homestead  has  been  secured,  but  the 
claimants  have  absented  themselves  from  the  old  one,  it  be- 
comes necessary  to  ascertain  whether  their  absence  was  de- 
signed to  be  permanent  or  temporary.  For  nothing  else  in 
the  law  of  abandonment  is  so  clearly  settled  as  that  the  claim- 
ants may,  for  purposes  of  health,  pleasure,  business,  safety, 
or  for  any  cause  they  may  deem  sufficient,  temporarily  remove 
from  their  homestead  without  forfeiting  their  homestead 
rights.5  The  fact  that  the  claimants  had  removed  from  their 

1  Taylor  v.  Hargous,  4  Cal.  2G8 ;  Dorsey  v.  McFarland,  7  Cal.  342.     See  Wood 
v.  Lord,  51  N.  H.  MS. 

2  Estate  of  Tompkins,  12  Cal.  114. 

3  Brennan  v.  Wallace,  25  Cal.  110. 

4  Thorns  v.  Thorns,  45  Miss.  263  ;  Horn  v.  Tufts,  39  N.  H.  478 ;  Titman  v. 
Moore,  43  111.  170  ;  Wood  v.  Lord,  51  N.  H.  448  ;  Buck  v.  Conlogue,  49  HI.  394  ; 
Trawick  v.  Harris,  8  Tex.  312 ;   Howe  v.  Adams,  28  Vt.  544 ;  Taylor  v.  Boul- 
vare,  17  Tex.  74. 

r>  Taylor  v.  Hargous,  4  Cal.  268  ;  Moss  v.  Warner,  10  Cal.  296 ;  Dulanty  v. 
Pynchon,  6  Allen,  510 ;  Drury  v.  Batchelder,  11  Gray,  214  ;  Stewart  r.  Brand, 
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homestead  has,  in  a  few  cases,  been  adjudged  to  give  rise  to 
the  presumption  that  their  removal  was  intended  to  be  perma- 
nent, and  to  throw  upon  them  the  onus  of  showing  that  they 
intended  to  return.1  But  the  opinion  sustained  by  the  greater 
number  of  the  reported  cases  is  that,  when  a  new  homestead 
has  not  been  acquired,  the  absence  from  the  old  one,  unless  for 
a  considerable  period,  does  not  even  create  a  presumption  of  its 
abandonment.2  So  it  is  affirmed,  by  some  cases,  that  removal 
to  another  State  is  prima  facie  evidence  of  abandonment.3 
This  proposition  is  also  denied.4  In  Massachusetts,  it  is  held 
that  the  removal  from  a  homestead  cannot  operate  as  its 
abandonment  until  a  new  one  is  acquired.5  In  Texas,  in  or- 
der to  establish  the  abandonment  of  a  homestead,  it  is  not 
absolutely  essential  to  show  that  a  new  one  has  been  obtained 
and  dedicated  ; c  but  if  this  fact  is  not  shown,  its  absence  can 
be  supplied  only  by  evidence  of  the  most  clear  and  unmis- 
takable character,  and  entirely  inconsistent  with  the  theory 
that  the  claimants  had  any  intention  of  returning.7  Mere 
absence  for  several  years,  or  for  an  indefinite  period,  is  not 
enough,  in  this  State,  to  warrant  a  jury  in  inferring  an  abandon- 
ment of  the  homestead.8  The  question  in  each  case  is  :  Did 
the  parties  intend,  at  the  time  of  their  removal,  or  during  their 
subsequent  absence,  to  permanently  relinquish  their  home  ?  In 
order  to  determine  this  question,  their  declarations  and  conduct 
may  be  proved.9  Frequently,  however,  the  chief  testimony  be- 
fore the  Court  relates  to  the  residence  of  the  claimants  away 

23  Iowa,  478  ;  Fyffe  v.  Beers,  18  Iowa,  4  ;  Guiod  v.  Guiod,  14  Cal.  506  ;  Bearing 
v.  Thomas,  25  Geo.  223 ;  Tumlinson  v.  Swinney,  22  Ark.  400  ;  Davis  v.  Kcllcy, 
14  Iowa,  523 ;  Herrick  v.  Graves,  16  "Wis.  153  ;  Campbell  v.  Adair,  45  Miss.  170 ; 
Carringtoii  v.  Herrin,  4  Bush,  624 ;  Wetz  v.  Beard,  12  Ohio  St.  431 ;  Austin  v. 
Stanley,  46  N.  H.  51. 

1  Titman  u.  Moore,  43  111.  170  ;  Harper  v.  Forbes,  15  Cal.  202. 

2  Mills  v.  Vos  Buskirk,  32  Tex.  360  ;  Campbell  v.  Adair,  45  Miss.  170  ;  Rix  v. 
Capitol  Bank,  2  Dill.  369 ;  Ivea  v.  Mills,  37  111.  73. 

8  Orman  v.  Orman,  26  Iowa,  361. 

4  Rix  u.  Capitol  Bank,  2  Dill.  369  ;  Ivea  v.  Mills,  37  HI.  73. 

6  Woodbury  u.  Luddy,  14  Allen,  1. 

*  Shepherd  v.  Cassiday,  20  Tex.  24 ;  McMillan  v.  Warner,  38  Tex.  414  ;  Wool- 
fork  v.  Rickets,  41  Tex.  358. 

7  Gouhenant  v.  Cockrell,  20  Tex.  96  ;  Cross  u.  Evarts,  28  Tex.  524. 

8  McMillan  v.  Warner,  38  Tex.  410 ;  Mills  v.  Vos  Buskirk,  32  Tex.  360. 

9  Brennan  v.  Wallace,  25  Cal.  110. 
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from  their  home.  From  the  purpose,  character,  and  duration 
of  this  residence,  the  Court  infers  whether  the  intent  of  the  par- 
ties was  to  remain  from  their  homestead  permanently,  or  only 
temporarily.  The  mere  renting  of  the  homestead  for  a  year  1 
does  not  show  an  intent  to  abandon.  In  Cabeen  v.  Mulligan, 
37  111.  230,  removing  to  another  State  and  residing  there  two 
years  was  held  to  be  an  abandonment,  regardless  of  what  the 
claimant  might  testify  regarding  his  intent  to  return.  In  Dut- 
ton  v.  Woodbury,  24  Iowa,  74,  an  absence  of  three  years,  at- 
tempts to  sell,  and  expressions  of  a  desire  not  to  return,  were 
adjudged  to  be  sufficient  evidence  of  an  abandonment.  Very 
similar  circumstances  were,  in  another  State,  thought  to  show 
a  desire  to  sell,  rather  than  an  intent  to  abandon.2  In  Ver- 
mont, an  abandonment  was  presumed  from  a  leasing  for  five 
years,  living  in  another  house,  and  endeavoring  to  sell.3  In 
Wisconsin,  it  was  presumed,  merely  from  renting  property, 
and  going  into  town  to  live,  the  removal  not  being  shown  to 
be  for  any  temporary  purpose.4  The  question  of  abandon- 
ment must  necessarily  be  decided  upon  the  facts  of  each  par- 
ticular case.  The  intention  of  the  claimants  must  be  determ- 
ined from  their  declarations  made  at  the  time  of  the  re- 
moval, or  afterward,  as  well  as  from  the  declarations  they 
may  make  under  oath  when  attempting  to  sustain  their  claim. 
It  is  always  difficult  to  state  general  rules  which  will  be  of  any 
considerable  utility  in  assisting  the  determination  of  issues  of 
fact.  With  respect  to  the  issue  of  fact  arising  when  an  aban- 
donment is  affirmed  on  one  side  and  denied  on  the  other,  the 
difficulty  of  f  raining  any  general  rule  is  insurmountable.  This 
is  because  the  decisions  in  the  various  States  are  too  dissimi- 
lar in  their  results  to  warrant  the  inference  that  the  principles 
of  law  governing  this  question  have  yet  attained  anything 
like  a  general  recognition  and  acquiescence.5  The  abandon- 

1  Locke  v.  Rowell,  47  N.  H.  46. 

2  Dunn  u.  Tozer,  10  Cal.  167. 

3  Davis  u.  Andrews,  30  Vt.  678.     See,  also,  Cahill  v.  Wilson,  62  HI.  137. 

4  Phelan's  Estate,  16  Wis.  76. 

6  For  the  decisions  regarding  the  effect  of  absence  from  a  homestead  as  evi- 
dence of  abandonment,  see  Wiggins  u.  Chance,  54  111.  175  ;  Walters  u.  People, 
21  HI.  178 ;  Cipperly  u.  Rhodes,  53  HI.  346 ;  Fergus  v.  Woodworth,  44  HI.  377 ; 

F.  Ex.— 25. 
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ment  of  tlie  homestead  by  a  husband  cannot  prejudice  tlie 
claim  of  his  wife,  where  she  retains  possession.1  The  fraudu- 
lent act  or  conveyance  of  a  husband  does  not — at  least,  as 
against  the  wife — defeat  the  homestead  estate.  If  a  deed  of 
the  homestead  premises  be  set  aside  as  fraudulent,  the  home- 
stead character  re-attaches  to  the  property,  and  binds  it  as 
fully  as  though  the  deed  had  never  been  made.2  In  Texas,  a 
wife  who  leaves  the  State,  not  intending  to  return,  or  who, 
for  three  or  four  years  before  her  husband's  death,  deserts 
and  abandons  him,  is  not  entitled  to  her  homestead  rights 
after  his  death.3  In  California,  the  fact  that  a  wife  abandons 
her  husband,  and  commits  adultery,  does  not  destroy  her  in- 
terest in  the  homestead.4  The  waiver  or  abandonment  of  the 

Ives  v.  Mills,  37  111.  73  ;  Brinker.hoff  v.  Everett,  38  ILL  263 ;  Mc3Iillan  v.  War- 
ner, 38  Tex.  410;  Gouhenant  v.  Cockrell,  20  Tex.  96  ;  Titraan  v.  Moore,  43  111. 
170  ;  Vasey  v.  Trustees,  59  111.  188  ;  Locke  v.  Rowell,  47  N.  H.  46  ;  Wood  v. 
Lord,  51  N.  H.  448  ;  Moss  v.  Warner,  10  Cul.  2'JG  ;  Harper  v.  Forbes,  15  Cal. 
202  ;  Brennan  v.  Wallace,  25  Cal.  110  ;  Dulanty  v.  Pinchon,  6  Allen,  510  ;  Camp- 
bell v.  Adair,  45  Miss.  170  ;  Brettura  v.  Fox,  100  Mass.  234  ;  Cox  v.  Shropshire, 
25  Tex.  1 13 ;  Dorsey  v.  McFarland,  7  Cal.  342 ;  Bearing  v.  Thomas,  25  Geo. 
223  ;  Wright  v.  Dunning,  46  111.  271 ;  Gaines  v.  Casey,  10  Bush,  92. 

1  White  v.  Clark,  36  111.  285  ;  Moore  v.  Dunning,  29  111.  130.     As  long  as  the 
other  members  of  the  family  continue  in  the  occupancy  of  the  homestead,  no 
abandonment  can  be  presumed  from  the  absence  of  the  husband.    (Lock  v.  Row- 
ell, 47  N.  H.  46.)     Hence,  under  the  statute  of  Michigan,  protecting  home- 
steads "  when  owned  and  occupied  by  any  resident  of  the  State,"  the  homestead 
of  an  absconding  debtor  cannot  be  Beized  by  his  creditors  while  his  family  con- 
tinue to  reside  upon  it.     (In  re  Charles  C.  Pratt,  1  Cent.  L.  J.  290.)     As  the 
homestead  is  designed  chiefly  for  the  benefit  of  the  wife,  and  as,  in  many  States, 
she  has  an  estate  in  the  homestead  premises  very  similar  to  that  of  a  joint  ten- 
ant, it  is  obvious  that  her  rights  ought  not  be  capable  of  being  put  in  peril  by 
the  act  of  her  husband,  to  which  she  gave  no  assent.     Hence,  her  rights  are  not 
destroyed  by  his  waiver,  (Allen  v.  Hawley,  66  HI.  164)  nor  by  her  compulsory 
absence  (Mix  v.  King,  66  111.  145).     If  she  joins  in  a  conveyance,  influenced  by 
duress,  it  may  be  set  aside.     (Helm  v.  Helm,  11  Kans.  19.) 

2  Hugunin  v.  Dewey,  20  Iowa,  368  ;  Castle  u.  Palmer,  6  Allen,  401 ;  In  re  De- 
tert,  7  C.  L.  N.  130  ;  14  Am.  L.  Reg.  N.  S.  166  ;  Cox  v.  Wilder,  2  Dill,  45  ;  Vojy 
ler  v.  Montgomery,  13  Am.  L.  Reg.  N.  S.  244  ;  54  Mo.  577  ;  McFarland  v.  Good- 
man, 13  Am.  L.  Reg.  N.  S.  697  ;  In  re  Poleman,  19  Int.  Reo.  94  ;  Sears  v.  Hanks, 
14  Ohio  St.  296  ;  Wood  v.  Chambers,  20  Tex.  247 ;  Winn  v.  Meacham,  50  Miss. 
34 ;  Currie  v.  Sutherland,  54  N.  H.  475  ;  Eckhardt  v.  Schlecht,  29  Tex.  129 ; 
Crummen  v.  Bennel,  68  N.  C.  494 ;  Dreutzer  v.  Bell,  11  Wis.  114.    Contra,  Piper 
V.  Johnson,  12  Minn.  60. 

3  Travick  v.  Harris,  8  Tex.  312  ;  Earle  u.  Earle,  9  Tex.  630. 
*  Lies  v.  De  Diblar,  12  Cal.  330. 
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homestead  exemption  as  against  specified  claims  cannot  be 
taken  advantage  of  by  the  holders  of  other  claims.  Except 
as  against  the  claims  specified,  the  homestead  rights  continue 
unabated.1 

§  249.  Liabilities  against  which  the  homestead  ex- 
emption may  be  asserted. — We  think  it  must  now  be  con- 
ceded that  a  homestead  law  cannot  be  asserted  against  liabili- 
ties in  existence  at  the  time  of  its  passage.2  Such  a  law 
withdraws  so  material  a  portion  of  the  debtor's  property  from 
the  reach  of  his  creditors  that,  if  enforced  against  prior  liabil- 
ities, it  must  necessarily  "impair  the  obligation  of  contracts," 
as  that  term  is  used  in  the  Constitution  of  the  United  States. 
In  considering  liabilities  arising  subsequently  to  t|.ie  home- 
stead law,  we  shall  treat  :  1st.  Of  simple  liabilities  ;  2d.  Of 
liabilities  secured  by  lien  on  the  homestead  property.  Simple 
liabilities  may  be  divided  into  two  classes  :  1st.  Those  which 
were  created  before  the  property  was  impressed  with  the 
homestead  character  ;  2d.  Those  which  are  created  after  the 
property  assumes  such  character.  As  a  general  rule,  execu- 
tions founded  upon  simple  liabilities,  whether  arising  before 
or  after  the  creation  of  the  homestead,  cannot  be  levied  upon 
it.  But,  as  to  antecedent  liabilities,  this  rule  is  by  no  means 
universal.  Thus,  in  Iowa,3  Massachusetts,4  and  Maine,5  it  is 
clear  that  property  may  be  sold  under  execution  to  discharge 
any  liability  existing  against  the  defendant  before  the  prop- 
erty was  made  his  homestead.  It  is  immaterial  that  the  debt 
was  contracted  in  another  State.6  So,  where  a  debt  was  in 
existence  prior  to  the  homestead,  and  was  thereafter  outlawed 
by  operation  of  the  Statute  of  Limitations,  and  was  subse- 

1  In  re  Poleman,  6  C.  L.  N.  181. 

2  See  Ante,  Seo.  219  ;  Gunii  v.  Barry,  15  Wall.  610 ;  S.  C.  5  Leg.  Gaz.  193 ; 
The  Homestead  Cases,  22  Gratt.  266  ;  12  Am.  Rep.  507  ;  Milne  v.  Schmidt,  12 
La.  An.  553  ;  Jones  v.  Brandon,  48  Geo.  593. 

3  Delevan  v.  Pratt,  19  Iowa,  429  ;  Hyatt  v.  Spearman,  20  Iowa,  510. 

4  Stevens  v.  Stevens,  10  Allen,  146 ;  Clark  v.  Potter,  13  Gray,  21 ;  Rice  v.  South- 
gate,  16  Gray,  143. 

6  Lawton  v.  Bruce,  39  Me.  484.  In  Missouri,  a  homestead  is  not  exempt  from 
debts  contracted  prior  to  its  acquisition,  unless  it  has  been  purchased  with  the 
urocceds  of  a  prior  homestead.  (Farra  v.  Quigly,  57  Mo.  284.) 

6  Laing  u.  Cunningham,  17  Iowa,  510;  Brainard  v.  Van  Kuran,  22  Iowa,  264. 
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quently  renewed,  it  was  still  considered  as  having  an  existence 
^interior  to  that  of  the  homestead,  and  as  being  a  debt  for 
which  the  homestead  was  liable  to  be  sold.1  "With  respect  to 
the  liabilities  arising  after  the  creation  of  the  homestead,  and 
founded  upon  contract,  it  is  clear  that  they  are  not  enforceable 
•against  the  homestead.  In  relation  to  the  liabilities  arising 

O  O 

from  torts,  the  laws  of  the  different  States  are  not  uniform. 
In  ]STew  York,  it  has  once  been  determined  that  a  homestead 
cannot  be  sold  under  a  judgment  for  a  tort ; 2  but  it  has  twice 
been  determined  that  it  can  be  so  sold.3  In  Georgia,  it  is  clear 
that  the  homestead  exemption  cannot  prevail  against  judg- 
ments founded  upon  torts.4  In  the  majority  of  the  States, 
however,  the  homestead  exemption  prevails  against  liabilities 
founded  upon  torts  as  well  as  against  those  founded  upon  con- 
tracts.5 It  is  not  yet  well  settled  whether  homestead  exemp- 
tion can  prevail  against  a  demand  founded  upon  liability  due 
to  the  State.  In  Kentucky,  the  old  and  well-settled  common- 
law  rule,  whereby  the  State  cannot  be  bound  by  a  statute  un- 
less named  therein,  has  been  enforced,  and  it  was  therefore 
held  that,  under  a  judgment  in  favor  of  the  State  upon  the 
bond  of  a  tax-collector,  his  homestead  could  be  sold.6  In 
Illinois7  and  Tennessee,8  on  the  other  hand,  the  homestead 
exemption  can  be  asserted  against  the  State  as  well  as  against 
individuals.  The  lien  of  a  judgment  and  of  an  execution  is 
almost  universally  regarded  as  arising  from  the  right  to  sell 
property  thereunder.  And  hence,  where  the  right  of  sale 
cannot  be  asserted,  the  existence  of  the  lien  must  be  denied.9 
It  would  follow,  as  a  logical  result,  from  the  application  of  this 
general  principle,  that  a  judgment  rendered  after  the  creation 

1  Sloan  v.  Waugh,  18  Iowa,  221 ;  Pryor  u.  Smith,  4  Bush,  379  ;  Mills  v.  Spauld- 
ing,  50  Mo.  57. 

2  Cook  v.  Newman,  8  How.  Pr.  523. 

8  Schouton  v.  Kilmer,  8  How.  Pr.  527  ;  Lathrop  v.  Singer,  39  Barb.  396. 
4  Davis  v.  Heuson,  29  Geo.  345. 

6  Conroy  v.  Sullivan,  44  111.  451 ;  Smith  v.  Omans,  17  Wis.  395;  Bellinger  V 
Tweed,  G6  N.  C.  20G. 

6  Commonwealth  v.  Cook,  8  Bush,  220. 

7  Hume  r.  Gossett,  43  111.  297. 

8  Williams  v.  Williams,  April  Term,  1874. 

9  Freeman  on  Judgments,  Sees.  339,  340,  and  355. 
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and  before  the  abandonment  of  a  homestead  cannot  be  a  lieu 
thereon,  and,  as  a  result  of  this  last  proposition,  it  must  follow 
that  a  homestead  may  be  sold  or  mortgaged,  and  that  the  title  of 
the  vendee  or  mortgagee  will  be  paramount  to  that  of  a  prior 
judgment-creditor.1  In  some  of  the  States,  a  different  view  of 
the  homestead  law  has  been  sustained.  Under  this  view,  the 
homestead  exemption  is  a  mere  personal  right  of  the  claimant, 
by  virtue  of  which  the  property  is,  for  the  time  being,  with- 
drawn from  forced  sale.  The  lien  of  a  judgment  is  deemed 
to  attach  to  the  property,  notwithstanding  this  right,  and  to 
remain  in  abeyance  only  so  long  as  the  right  continues  capable 
of  assertion  bv  the  defendant.  Hence,  when  the  defendant 

mt 

sells  the  property,  and  thereby  parts  with  his  rights  to  insist 
upon  its  exemption,  it  at  once  becomes  liable  to  sale  under  a 
judgment  lien  existing  against  him.2  In  two  of  the  States3 
where  this  view  was  sustained  by  the  Courts,  the  legislature, 
aware  of  the  inconveniences  likely  to  result  from  its  mainte- 
nance, enacted  statutes  under  which  homesteads  are  not  liable 
to  judgment  liens,  and  may  therefore,  as  in  other  States,  be 
sold  or  incumbered  by  the  owner,  irrespective  of  liens  exist- 
ing against  him  arising  from  judgments  rendered  after  the 
premises  became  his  homestead.  Except  in  the  States  of 
Louisiana,  Texas,  Alabama,  and  Mississippi,4  the  establish- 
ment of  a  homestead  can  in  nowise  impair  any  judgment  lien 
previously  existing.  In  such  a  case,  while  the  property  may 

1  Bowman  v.  Norton,  16  Cal.  214  ;  Marriner  v.  Smith,  27  Cal.  649 ;  Deffeliz  r. 
Pico,  46  Cal.  289 ;  Englebrecht  v.  Shale,  47  Cal.  627  ;  Green  v.  Marks,  25  Til. 
221 ;  Hume  v.  Gossett,  43  111.  297  ;  Bonnell  v.  Smith,  53  111.  377  ;  Coe  v.  Smith, 
47  HI.  225  ;  McDougall  v.  Crandall,  43  111.  231 ;  Lamb  v.  Shays,  14  Iowa,  567 ; 
Parker  v.  Dean,  45  Miss.  400  ;  Bliss  v.  Clark,  39  111.  590 ;  Fishback  v.  Lane,  36 
111.  437. 

2  Hoyt  v.  Howe,  3  Wis.   753  ;  Whitworth  v.  Lyons,  39  Miss.  467  ;  Allen  v. 
Cook,  26  Barb.  374 ;  Smith  v.  Brackett,  36  N.  Y.  571 ;  Folsom  v.  Carli,  5  Minn. 
333  ;  Trustees  v.  Schell,  17  Wis.  308. 

3  The  States  referred  to  are  Minnesota  and  Wisconsin.     (Seamans  v.  Carter,  15 
Wis.  548  ;  Dopp  v.  Albee,  17  Wis.  590.) 

4Faqua  v.  Chaffe,  26  La.  An.  148;  Stone  v.  Darnell,  20  Tex.  11;  McManus 
v.  Campbell,  28  Texas,  267;  Trotter  u.  Dobbs,  38  Miss.  198,  holding  that  prop- 
erty is  exempt  if  it  is  a  homestead  at  the  date  of  the  sale.  The  homestead  can- 
not defeat  prior  mortgages,  (Rix  v.  McHenry,  7  Cal.  89  ;  Roupe  v.  Carradine, 
20  La.  An.  244  ;  Ely  v.  Eastwood,  26  111.  107 ;  Smith  v.  Marc,  26  111.  150)  nor 
Irust  deeds  (Chipman  v.  McKinney,  41  Tex.  76). 
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be  dedicated  as  a  homestead,  the  risrht  of  the  claimant  must 

'  O 

always  exist  in  subservience  to  the  anterior  lien.1  This  rule 
has  frequently  been  applied  in  the  case  of  vendors'  liens.2  In- 
deed, we  believe  the  rule  prevails  everywhere,  without  excep- 
tion, that  the  right  of  the  holder  of  exempt  property,  whether 
real  or  personal,  to  claim  the  benefit  of  exemption,  always  ex- 
ists in  subordination  to  the  right  of  his  vendor  to  enforce  the 
payment  of  any  sum  remaining  due  for  the  purchase-price. 
The  rule  that  a  homestead  may  be  sold  to  enforce  the  payment 
of  a  vendor's  lieu,  is  undoubted.  The  limits  within  which  this 
rule  must  be  confined  are  disputed.  Strictly  speaking,  a 
vendor's  lien  must  be  regarded  as  a  lien  existing  for  the  pur- 
pose of  securing  the  debt  due  from  a  vendee  to  a  vendor.  But 
there  are  many  instances  in  which  a  person  other  than  the 
vendor  has  been  so  connected  with  the  purchase  of  home- 
stead property  that,  according  to  equity  and  good  conscience, 
he  ought  to  be  subrogated  to  the  lien  of  the  vendor.  These 
instances  arise  whenever  any  one  pays  the  purchase-price,  for 
the  benefit  and  at  the  instance  of  the  occupants  of  the  home- 
stead. But  many  of  the  decisions  show  a  tendency  to  disre- 
gard the  strong  equities  of  these  persons,  and  to  deny  them 
that  relief  which  would  be  extended  to  vendors.  "Whenever 
these  decisions  prevail,  a  third  person  furnishing  money  with 
which  to  buy  a  homestead  for  another,  or  to  relieve  another's 
homestead  from  a  vendor's  or  other  paramount  lieu,  is  with- 
out any  redress  against  the  homestead.  He  must  seek  satis- 

1  Elston  v.  Robinson,  23  Iowa,  208  ;  McConnick  v.  Wilcox,  25  111.  274  ;  How- 
ard v.  Wilbur,  5  Allen,  219  ;  Tuttle  v.  Howe,  14  Minn.  145 ;  Hale  v.  Heaalip, 

16  Iowa,  457  ;  McKeithan  v.  Terry,  G4  N.  C.  25 ;  Seamans  u.  Carter,  15  Wis.  548 ; 
Sludcr  r.  Rogers,  G4  N.  C.  289;  Dopp  v.  Albee,  17  Wis.  590 ;  Trustees  v.  Schell, 

17  Wis.  308. 

2  Stone  v.  Darnell,  20  Tex.  12;  Barnes  r.  Gay,  7  Iowa,  26;  Montgomery  v. 
Tutt,  11  Cal.  191  ;  Phelps  v.  Conover,  25  111.  309  ;  Buckingham  r.  Nelson,  42 
Miss.  417  ;  Williams  r.  Young,  17  Cal.  403 ;  Succession  of  Foulks,  12  La.  An. 
537  ;  McHendry  r.  Reilly,  13  Cal.  75  ;  Perrin  v.  Serjeant,  33  Vt.  84  ;  Woolfork 
v.  ."Rickets,  41  Tex.  358 ;  Hopper  v.  Parkinson,  5  Nev.  233 ;  Tunstall  v.  Jones, 
25  Ark.  272  ;  Cole  v.  Gill,  14  Iowa,  527  ;  Andrews  v.  Alcorn,  13  Kans.  351;  Jop- 
Un  v.  Fleming,  38  Tex.  526  ;  Miller  v.  Marckle,  27  111.  405 ;  New  E.  Co.  v.  Mer- 
riam,  2  Allen,  390^  Ulrich's  Appeal,  48  Penn.  St.  489  ;  Fehley  r.  Barr,  66  Pa, 
196;  Stevens  r.  Stevens,  10  Allen,  146  ;  McCreery  v.  Fortsou,  35  Tex.  C41  ;  Bur- 
ford  v.  Rosenfield,  37  Tex.  42  ;  Charnbliss  v.  Phelps,  39  Geo.  386. 
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faction  out  of  other  property. l  In  some  of  the  States,  a  more 
just  rule  prevails — one  under  which  a  person  paying  the  pur- 
chase-money at  the  instance  of  the  homestead  claimant  may 
enforce  its  repayment  hy  proceeding  against  the  homestead 
premises.2  A  person  in  possession  of  property  claimed  as  a 
homestead  may  purchase  a  title  thereto  different  from  that 
under  which  he  has  before  held.  A  vendor's  lien  for  money 
agreed  to  be  paid  for  this  title  may  be  enforced.  The  wife 
may,  however,  defeat  its  enforcement,  by  showing  that  the 
new  title  was  not  paramount  to  that  under  which  the  property 
was  held  before  its  acquisition.3  In  Minnesota,  homesteads 
are  exempt  from  mechanics'  liens  for  improvements  erected 
thereon  ; 4  but  in  a  majority  of  the  States  the  rule  is  otherwise.5 
In  Xevada,  a  declaration  of  homestead  takes  precedence  over 
a  prior  lien  by  attachment.6  In  Kansas,  the  creation  of  a 
homestead  cannot  overreach  an  attachment  lien  already  in 
existence.7  We  think  there  can  be  no  doubt  that  the  Kansas 
decision  is  correct.  In  ISTew  Hampshire,  under  a  statute  pro- 
viding that  the  homestead  exemption  shall  not  extend  to 
"any  claim  for  labor  less  than  one  hundred  dollars,"  it  was 
held  that  this  exception  "  would  not  ordinarily  be  understood 
to  embrace  the  services  of  the  clergyman,  physician,  lawyer, 
commission  merchant,  or  salaried  officer,  agent,  railroad  and 
other  contractors,  but  would  be  confined  to  claims  arising:  out 

'  O 

of  services  where  physical  toil  was  the  main  ingredient,  al- 
though directed  and  made  more  valuable  by  mechanical 
skill."8  In  Minnesota,  the  portion  of  the  homestead  act 

1  Malone  v.  Kaufman,  38  Tex.  454 ;  Wynn  v.  Flannegan,  25  Tex.  778  ;  Skaggs 
v.  Nelson,  25  Miss.  88 ;  Notte's  Appeal,  45  Penn.  361 ;   Stansell  v.  Roberts,  13 
Ohio,  148. 

2  Carr  v.  Caldwell,  10  Gal.  384 ;  Pratt  u.  Toledo  Bank,  12  Kans.  570  ;  Austin 
v.  Underwood,  37  111.  438 ;  Magee  v.  Magee,  51  111.  500.     See  Eyster  v.  Hathe- 
way,  50  m.  521 ;  Kelly  v.  Stephens,  39  Geo.  466  ;  Griffin    v.  Trentlin,  48  Geo. 
148 ;  Allen  v.  Hawley,  66  111.  170. 

3  Cassell  v.  Ross,  33  111.  244. 

4  Cogel  v.  Mickow,  11  Minn.  475. 

6  Allen  v.  Harley,  3  S.  C.  412  ;  Merchant  v.  Perez,  11  Tex.  20  ;  Stevenson  v. 
Marony,  29  111.  534;  Hawthorne  v.  Smith,  3  Nev.  186. 

6  Hawthorne  v.  Smith,  3  Nev.  182. 

7  Bullcne  r.  Hiatt,  12  Kans.  98. 

8  Weymouth  y.  Sanborn,  43  N.  H.  171. 
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"which  excepts  from  the  exemption  provided,  debts  or  lia- 
bilities for  wages  due  to  clerks,  laborers,  or  mechanics,"  was 
held  to  be  void,  because  in  direct  conflict  with  the  Bill  of 
Rights  of  that  State.1  In  Georgia,  a  homestead  may  be  sold 
under  an  execution  issued  on  a  judgment  recovered  for  a  debt 
created  for  the  purpose  of  obtaining  means  to  remove  a  lien 
which  could  have  been  enforced  against  the  homestead.3 

§  250.    By  the  Homestead  Act  of  the  United  States,  the 

provision  is  made  that  "  no  lands  acquired  under  the  provis- 
ions of  this  act  shall,  in  any  event,  become  liable  to  the  satis- 
faction of  any  debt  or  debts  contracted  prior  to  the  issuing  of 
the  patent  therefor."  Property  acquired  under  this  act  is 
exempt  from  execution  for  a  debt  created  before  the  issuing 
of  the  patent,  but  afterward  reduced  to  a  judgment  against 
the  patentee.  As  they  are  not  subject  to  sale  under  execu- 
tion, it  is  not  possible  for  the  judgment  to  create  any  lien  on 
the  lands  acquired  under  the  act.  Hence,  the  patentee  may, 
notwithstanding  such  judgment,  transfer  the  lauds,  and  a  sale 
under  the  judgment  will  not  affect  the  title  of  the  vendee  of 
the  patentee.3  Under  this  act,  the  homestead  claimant  may, 
before  the  expiration  of  the  five  years  he  is  required  to 
reside  on  the  lands,  obtain  a  patent,  by  making  payment  to 
the  Government.  In  this  event,  his  title,  though  having  its 

^j  ^2 

inception  under  the  homestead  act,  is  consummated  by  the 
payment  of  money,  instead  of  by  continuous  residence  for  the 
period  prescribed  by  the  act.  The  Supreme  Court  of  Oregon 
has,  nevertheless,  decided  that  the  patent,  though  procured 
by  payment,  is  not  the  less  obtained  and  issued  under  the 
homestead  act,  and  that  it  vests  a  title  in  the  patentee  which 
cannot  be  made  to  contribute  to  the  payment  of  his  preexist- 
ing debts.4 

1  Tuttle  v.  Strout,  7  Minn.  465.  8  Miller  v.  Little,  47  Gal.  348. 

2 Griffin  v.  Treutlen,  48  Geo.  148.  4  Clark  v.  Bayley,  2  Cent.  L.  J.  299 
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5  251.  Writs  must  be  levied  according  to  their  priority. 

§  252.  Of  the  diligence  which  officers  must  exercise. 

§  253.  Of  the  amount  of  property  to  be  taken. 

§  254.  "Whose  property  may  be  taken,  and  of  the  right  to  indemnity. 

§  255.  Of  the  right  to  take  property  from  defendant's  person. 

§  256.  Of  the  right  to  break  inner  and  outer  doors. 

§  257.  Demand  preceding  levy. 
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§  259.  Surety's  right  to  require  the  levy  to  be  made  of  his  principal. 

§  260.  Of  the  acts  essential  to  make  and  maintain  a  valid  levy  of  execution. 
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§  263.  Of  levies  on  ponderous  and  immovable  property. 

§  264.  Of  restoring  possession  to  defendant  on  his  executing  a  "  forthcoming  " 

or  "  delivery"  bond. 

§  265.  Of  leaving  property  in  the  custody  of  a  receiptor. 

§  266.  The  inventory  is  proper,  but  not  indispensable. 

§  267.  Levy  under  a  second  writ. 

§  268.  The  effect  of  a  levy  on  the  title  to  the  property. 

§  269.  The  effect  of  a  levy,  as  a  satisfaction  of  the  writ. 

§  270.  Of  the  degree  of  care  exacted  in  keeping  the  property. 

§  271.  Releasing  and  vacating  levies. 

§  272.  Liability  of  officers  for  wrongful  levies. 

§  273.  Liability  of  plaintiffs  and  others  for  wrongful  levies. 

§  274.  Is  a  levy  indispensable  to  a  valid  sale  ? 

§  251.    The  -writ  first  delivered  must  be  first  levied. — 

Before  the  officer  succeeds  in  making  a  levy,  several  writs 
against  the  defendant  may  come  into  his  hands.  Under  such 
circumstances,  it  is  the  duty  of  the  officer  to  preserve  the 
priority  of  the  respective  writs,  and  to  give  preference  to  that 
which  has  the  oldest  lien.  In  those  States  where  executions 
ure  liens  from  the  date  of  their  teste,  or  from  the  moment  of 
their  delivery  to  the  officer  for  service,  the  levy  of  a  junior  be. 
fore  that  of  a  senior  writ  might  not  be  of  serious  consequence, 
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because  the  proceeds  of  the  sale  might,  notwithstanding  the 
levy  of  the  junior  writ,  be  distributed  among  the  execution- 
creditors  in  accordance  with  the  rank  of  their  respective 
writs.1  In  those  States  where  the  lien  of  an  execution  is 
dependent  on  its  levy,  the  officer  must  always  be  careful  to 
levy  the  writs  in  the  order  in  which  they  have  been  placed  in 
his  hands,  unless  his  duty  in  this  respect  is  changed  by  direc- 
tions from  the  parties  having  control  of  the  writs.2  This  rule 
lias  been  so  inflexibly  applied  as  to  takeaway  from  the  holder 
of  the  junior  writ  all  incentive  to  diligence  in  discovering  prop- 
erty subject  to  execution.  For,  notwithstanding  the  discov- 
ery, by  the  plaintiff  in  a  junior  writ,  of  property  before  un- 
known to  the  sheriff,  it  has  been  held  that  he  cannot  reward 
this  superior  diligence,  but  must  first  levy  on  the  writ  first 
received.3 

§  252.  Of  the  diligence  -which  the  officer  must  ex- 
ercise in  making  levies. — The  object  of  plaintiff,  in  putting 
his  writ  in  the  hands  of  a  sheriff  or  constable,  is  that  prop- 
erty of  the  defendant  may  be  seized  and  held  to  satisfy  the 
exigencies  of  the  writ.  The  duty  of  the  officer,  independ- 
ent of  all  instructions,  is  to  proceed  to  make  this  seizure.  If 
he  fails  to  exercise  reasonable  care  and  energy  in  the  perform- 
ance of  this  duty,  he  is  liable,  on  his  official  bond,  for  all 
damages  which  the  plaintiff  may  suffer  from  such  failure.4 
Unless  the  plaintiff  interferes  with  the  control  of  the  writ,  the 
officer  has  full  authority  to  act,  and  is  responsible  both  for 

1  See  Sec.  196  ;  McMahan  v.  Hall,  36  Tex.  59. 

2  Bragg  v.  State,  30  Ind.  427  ;  Love  v.  Williams,  4  Fla.  126  ;  Rust  v.  Prit- 
chett,  5  Ilarring.  260  ;  Commonwealth  v.  Straton,  7  J.  J.  Marsh.  92  ;  Heenan 
r.  Evans,  4  Scott,  N.  R.  2  ;   1  D.  N.  S.   204 ;  Walker  v.  Anderson,    31  Tex. 
646 ;  ArbeiTy  r.  Noland,  2  J.  J.  Marsh.  422 ;  Million  u.  Commonwealth,  1   B. 
Monr.  312  ;  Impey  on  Sheriffs,  117. 

3  Knox  v.  Webster,  18  "Wis.  406. 

4  Sherrill  v.  Shuford,  10  Tred.  200 ;  Watkinson  v.  Bennington,  12  Vt.  404 ; 
N< -ill  v.  Price,  11  Geo.  297  ;  Lawson  v.  State,  5  Eng.  28;  Andrews  v.  Keep,  38 
Ala.  315 ;  Griffin  v.  Isbcll,  17  Ala.  184  ;  Barnard  v.  "Ward,  9  Mass.  269 ;  Kimball 
v.  Davis,  19  Me.  310 ;  Lowe  v.  Ownby,  49  Mo.  71 ;  Kittredge  v.  Bellows,  7  N. 
H.  339  ;  Dorranco  v.  Commonwealth,  13  Penn.  160 ;  Ross  v.  Cave,  49  Mo.  129  ; 
Williams  v.  Lowndes,  1  Hall,  579  ;  Frost  r.  Dougal,  1  Day,  128  ;  Commonwealth 
r.  Contner,  18  Penn.  St.  439  ;  Bowman  v.  Cornell,  39  Barb.  69  ;  Weld  v.  Bartlett, 
10  Mass.  474. 
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misconduct  and  for  inaction.1  Whenever  the  sheriff  seeks  to 
justify  his  inaction  by  pleading  that  it  was  occasioned  by  the 
plaintiff,  he  assumes  the  affirmative,  and  must  support  it  by 
a  preponderance  of  evidence.2  On  receiving  the  writ,  the  offi- 
cer should,  as  soon  as  his  other  duties  will  permit,3  proceed  to 
make  a  levy  upon  property  sufficient  to  satisfy  the  execution. 
If  he  fails  to  make  any  levy,  or  if,  through  his  delay  in  levy- 
ing, the  debt  is  lost,  he  is  responsible  to  the  plaintiff  for  all 
the  actual  damages  occasioned  by  his  uonfeasance.4  An  offi- 
cer is  bound  to  exercise  ordinary  and  reasonable  diligence 
in  executing  writs.5  "What  constitutes  such  diligence  is 
a  question  of  fact  for  the  jury  ; 6  and  to  assist  them  in. 
the  solution  of  this  question,  the  jury  must  consider  all 
the  facts  attending  each  particular  case.  Among  the  most 
material  of  the  facts  thus  to  be  considered  are  the  infor- 
mation which  the  officer  actually  possessed,  the  means  by 
which  this  information  would  have  been  extended,  the  press 
of  other  official  duties,  and  the  various  hindrances  which, 
without  his  fault,  may  have  impeded  his  progress.  The  issue 
most  frequently  to  be  tried  in  actions  against  officers  for  not 
levying  process  is  this  :  Did  the  defendant  in  execution  have 
property  of  which  the  officer,  by  the  exercise  of  reasonable 
diligence,  could  have  had  knowledge,  and  upon  which  a  seizure 
could  have  been  made  ?  No  doubt,  a  prudent  plaintiff  would, 

1  Garrett  v.  Hamblin,  11  S.  &  M.  219. 

2  Bank  of  Penn.  v.  Potius,  10  Watts,  148. 

3  Commonwealth  v.  Gill,  14  B.  Monr.  20  ;  State  v.  Porter,  1  Harriug.  126. 

4  Clifton  v.  Hooper,  6  Q.  B.  468  ;  8  Jur.  958  ;  14  L.  J.  Q.  B.  1 ;  Davidson  v.  Wal- 
dron,  31  HI.  121 ;  Miller  v.  Commonwealth,  5  Penn.  St.  294 ;  Baker  v.  Bower,  44 
Geo.  14 ;  State  v.  Miller,  48  Mo.  251  ;  Bank  of  Hartford  v.  Waterman,  26  Conn. 
332 ;  McKinney  v.  Craig,  4  Sneed,  577  ;  Douglass  v.  Baker,  9  Mo.  41 ;  Carville  v. 
Parkins,  3  Stark.  163  ;  Palmer  i.  Gallup,  16  Conn.  562  ,  Bank  of  Rome  v.  Cur- 
fcisa,  IHill,  275  ;  Terrell  v.  Fisher,  10  W.  R.  796.  Thi-.tthe  officer's  term  of  office 
would  expire  in  four  days  is  no  excuse  for  not  levying  a  writ.    (State  v.  Roberts, 
7  Halst.  114.)     An  officer  may  decline  to  levy,  because  the  property  will  not 
Bell  for  enough  to  pay  the  expenses  of  the  sale  ;  but  he  is  liable  if  his  so  declin- 
ing is  occasioned  by  his  fraud,  or  by  a  mistake  in  regard  to  the  value  of  the  prop- 
erty.    (In  re  Mowry,  12  Wis.  52. )     If  the  plaintiff  was  not  injured  by  the  de- 
lay, he  can  recover  nothing  from  the  officer.     (Markle  v.  Thomas,  13  U.  C.  Q, 
B.  321.) 

6  Trigg  v.  McDonald,  2  Humph.  386  ;  Barnes  v.  Thompson,  2  Swan,  313. 
6  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B.  210. 
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011  delivering  the  writ  to  the  officer,  take  pains  to  inform  him 
where  property  subject  to  the  writ  could  be  found,  and  would 
at  all  times  cooperate  with  the  officers  in  their  attempts  to 
execute  the  writ.  The  plaintiff  who  pursues  this  course 
places  the  officer  in  such  a  position  that  his  failure  to  at  once 
proceed  to  levy  gives  rise  to  a  presumption  of  negligence. 
But  the  plaintiff  is  not  bound  to  pursue  this  course.  He  need 
only  place  the  writ  in  the  officer's  hands  for  service.  The 
officer  must  then  make  reasonable  search  and  inquiry.  If 
such  search  aiid  inquiry  would  have  discovered  property, 
their  omission  cannot  be  excused  by  showing  that  the  plaintiff 
neglected  to  point  out  anything  upon  which  a  levy  could  be 
made.1  Of  course,  it  may  happen  that  the  defendant  has 
property  subject  to  execution  of  which  the  officer  remains 
blamelessly  ignorant.  Hence,  the  officer  is  never  liable  for 
the  result  of  his  ignorance  when  its  existence  is  consistent 
with  the  exercise  of  ordinary  diligence  on  his  part.2  Posses- 
sion of  property  is  always  prima  facie  evidence  of  ownership. 
"When  an  officer  sees  a  defendant  against  whom  he  holds  au 
execution  in  the  possession  of  property,  it  is  his  duty  to  make 
a  levy,  unless  he  knows  that  the  apparent  is  different  from  the 
real  ownership.  The  Supreme  Court  of  Missouri,  in  consid- 
ering this  question,  has  given  its  general  views  in  regard  to 
the  liability  of  sheriffs  for  not  levying  process.  "We  make 
the  following  quotation  from  this  opinion,  though  it  is  proba- 
bly more  favorable  toward  the  officers  than  are  the  other 
authorities  upon  the  same  subject:  "If  they  had  property 
when  the  execution  was  placed  in  the  hands  of  the  sheriff, 
which  he  could  have  found  by  the  exercise  of  reasonable  dil- 
igence, it  was  his  duty  to  levy  it,  and  failing  in  this,  he  be- 
came liable.  But  his  liability  must  depend  upon  the  estab- 
lishment of  the  fact,  by  positive  or  circumstantial  evidence, 
that  he  had  knowledge  of  property  owned  by  the  execution- 
debtor,  subject  to  execution,  and  on  which  he  could  make  the 
levy,  or  a  knowledge  of  such  facts  as  should  cause  him  to 

1  Hatchings  v.  Ruttan,  G  U.  C.  C.  P.  452  ;  Fisher  v.  Gordon,  8  Mo.  386  ;  Torn- 
liusoii  r.  Eowe,  Hill  &  D.    410 ;  Bell  r.  Commonwealth,  1  J.  J.   Marsh.  551 
Dean  of  Hereford  r.  Macknamara,  5  Dowl.  &  R.  95. 

2  l>arncs  u.  Thompson,  '2  Swan,  313. 
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make  exertions  to  find  the  property.  Possession  of  personal 
property  being  prima  facie  evidence  <-if  ownership,  whenever 
it  is  shown  that  the  sheriff  had  know]  #dge  that  the  defendant 
in  execution  was  possessed  of  person:  A  property,  and  he  fails 
to  levy  upon  it,  the  burden  of  proof  ('alls  upon  him  to  show 
that  the  property  was  not  subject  to  execution. "  *  There  may 
exist  reasons  why  special  diligence  should  be  exercised  in  a 
particular  case.  If  the  existence  of  such  reasons  are  brought 
home  to  the  knowledge  of  the  officer,  he  must  govern  his 
actions  accordingly.  He  is  required,  if  possible,  to  make  an 
immediate  levy  where  he  has  reason  to  judge  a  delay  to  be 
fraught  with  probable  clanger.2  A  levy  must  not  be  made  on 
a  non-judicial  day.  Thus,  the  service  of  writs  in  civil  cases 
on  Sundays  has  always  been  regarded  as  invalid.3  So,  it  has 
been  held,  in  one  case,  that  an  officer,  in  the  absence  of  any 
special  urgency,  was  not  justified  in  making  a  levy  at  a  late 
hour  in  the  night.4 

§  253.  Inadequate  and  excessive  levies. — An  officer 
charged  with  the  execution  of  final  process  should  at  once 
levy  upon  property  sufficient  to  satisfy  it.  By  so  doing,  he  is 
sure  to  escape  the  censure  and  responsibility  likely  to  arise 
from  a  needless  delay  in  the  performance  of  his  duties.  But 
on  many  occasions  it  is  not  possible  to  find  at  one  time,  and 
in  one  place,  property  sufficient  to  satisfy  the  exigencies  of 
the  writ.  In  such  cases,  several  separate  seizures  are  un- 
avoidable. The  officer  must  first  levy  upon  the  property  first 
found,  and  must  proceed  to  make  such  additional  levies  as 
may  be  necessary  to  enforce  full  payment  of  his  writ.  But 
even  where  the  officer,  in  the  first  instance,  finds  sufficient 
property,  various  causes  may  arise  prompting  him  to  levy 
upon  a  part  only.  The  levy  upon  this  part  is  no  waiver  of 
the  right  to  make  a  further  levy  at  a  subsequent  period.  In 
fact,  the  general  rule  prevails,  without  exception,  that  an 

1  Taylor  v.  Wimer,  30  Mo.  129. 

2  Tucker  v.  Bradley,  15  Conn.  46. 

8  Bland  u.  Whitfield,  1  Jones,  122;    Van  Vechten  v.  Kelsey,  12  Johns.  178; 
Butler  v.  Kelsey,  15  Johns.  177  ;  Meld  v.  Park,  22  Johns.  140. 
4  State  v.  Thackam,  1  Bay,  358. 
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officer,  notwithstanding  his  prior  levy,  has,  at  any  time  before 
the  return-day,  the  power  to  make  such  further  seizures  as 
may  be  necessary  to  satisfy  the  plaintiff 's  debt.1 

It  is  the  duty  of  the  officer,  on  the  one  hand,  to  avoid  mak- 
ing an  inadequate,  and  on  the  other  hand,  to  avoid  making  an 
excessive  levy.  For  an  error  of  conduct  in  either  respect, 
he  is  responsible  to  the  person  damaged.  He  is  always  to 
remember  that  the  writ  is  designed  as  an  instrument  of  jus- 
tice, and  ought  not  to  be  made  an  instrument  of  oppression. 
In  order  that  his  levy  may  not  be  inadequate,  he  should  cal- 
culate the  value  of  the  property  seized,  not  at  its  market 
price,  but  at  the  price  which  it  is  likely  to  produce  at  a  forced 
Bale,  at  the  time  and  in  the  place  where  such  sale  is  to  be 
made.2  If,  having  ample  property  within  his  reach,  he 
makes 'a  levy  which  proves — by  the  test  we  have  just  laid 
down — to  be  inadequate,  he  is  responsible  to  the  plaintiff,3 
unless  the  inadequacy  has  resulted  from  an  unusual  deprecia- 
tion in  the  value  of  the  property,  occurring  subsequently  to 
the  levy.4  "It  is  no  doubt  the  duty  of  an  officer,  in  levying,  to 
take  property  enough,  if  to  be  had,  to  satisfy  the  execution  in 
his  hands.  It  is  not  admitted,  however,  that  the  discharge 
of  this  duty  requires  him,  at  his  peril,  to  seize  on  property  to 
an  extent  sufficient,  when  it  is  disposed  of  by  public  sale,  to 
raise,  in  any  event,  a  sum  sufficient  for  this  purpose.  In  the 
performance  of  this  duty,  he  must  exercise  a  prudent,  reason- 
able, and  cautious  discretion.  If  he  fail  to  do  this,  it  is  a  vio- 
lation of  his  duty.  He  is,  in  this  respect,  to  be  governed  by 
the  rules  which  influence  the  conduct  of  discreet  and  prudent 
men  in  the  management  of  their  own  affairs.  He  must  take 

o 

into  his  possession  an  amount  of  property  sufficient  when 
sold,  in  all  reasonable  probability — making  a  proper  allowance 
for  the  sacrifice  usually  incident  to  officer's  sales — to  bring  a 
sum  that  will  pay  off  the  execution  in  his  hands.  But  he 

1  Moses  v.  Thomas,  2  Dutch.  124  ;  Van   Waggoner   v.  Moses,  2  Dutch.  570 ; 
Denvrey  v.  Fox,  22  Barb.  522 ;  Ind.  C.  R.  "W.  Co.  v.  Bradley,  15  Ind.  23 ;  Mar- 
ihall  v.  Morris,  13  Geo.  185  ;  Pugh  v.  Callaway,  10  Ohio  St.  488. 

2  French  v.  Snyder,  30  111.  339  ;    Lawson  v.  State,  5  Eng.  28  ;    Governor  tt 
Powell,  9  Ala.  83  ;  Griffin  v.  January,  8  Ala.  625. 

8  Hanson  v.  Halcott,  18  Barb.  56. 
*  Governor  u.  Carter,  3  Hawks,  328. 
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may  be  liable,  on  the  other  hand,  to  the  defendant  in  the  execu- 
tion, if  he  make  an  excessive  levy.  He  is,  therefore,  to  per- 
form his  duty  as  sheriff,  having  an  eye  to  the  security  of 
the  plaintiff's  debt,  and  avoiding  all  acts  of  oppression  towards 
the  defendant."1  "It  is  indispensable,  however,  that  a  cer- 
tain amount  of  discretion  be  entrusted  to  the  officer  who 
makes  the  levy,  because  of  the  impossibility  of  fixing  certain 
rules,  applicable  to  all  cases,  which  shall  govern  him,  and  the 
propriety  of  his  action  must,  therefore,  be  determined  in  each 
case  by  the  facts  and  circumstances  of  that  case." 2  While  the 
liability  of  an  officer  for  an  excessive  levy  is  undoubted,3  the 
instances  in  which  actions  for  such  levies  have  been  sustained 
are  rare.  This  is  because  the  officer  must  be  allowed  to  ex- 
ercise his  own  judgment  in  determining  how  much  property 
it  is  necessary  to  seize  ;  and  because  he  must  be  permitted 
to  steer  clear  of  liability  for  an  inadequate  levy.  The  few 
cases  in  which  officers  have  been  held  responsible  for  exces- 
sive seizure  will,  we  think,  on  examination,  be  found  confined 
to  instances  where  the  excess  was  so  great  and  so  perceptible 
that  it  must  be  attributed  either  to  inexcusable  ignorance  or 
willful  oppression.4  The  officer  must  not  be  ignorant  of  the 
value  of  the  property  when  information  can  be  readily  ob- 
tained. Hence,  he  is  responsible  for  seizing  a  very  valuable 
horse,  worth  hundreds  of  dollars,  under  a  writ  for  ten  or  twenty 
dollars,  when  he  could  as  easily  have  taken  common  horses, 
and  when  he  could  have  learned  the  quality  and  value  of  the 
property  by  ordinary  inquiry.5  "Where,  however,  the  value 
of  the  property  is  very  uncertain,  the  sheriff  is  not  to  be 
deemed  guilty  of  misconduct  because  the  quantity  levied  upon 

1  Commonwealth  v.  Lighfoot,  7  B.  Mon.  298. 

2  Cornelius  v.  Burford,  28  Tex.  209. 

8  Wordye  v.  Baily,  ISToy.  39 ;  Dezell  v.  Odell,  3  Hill,  215  ;  Jones  v.  Davis,  2 
Ala.  730.  An  officer  levying  on  part  of  a  large  quantity  of  property  may  take 
and  retain  possession  of  the  whole,  so  far  as  may  be  necessary  to  separate  and 
dispose  of  the  part  levied  upon.  (Morgan  u.  Spangler,  14  Ohio  St.  116.) 

*  Ventris  v.  Brown,  24  U.  C.  C.  P.  345 ;  Harrison  r.  Harwood,  31  Tex.  650; 
Sexey  v.  Adkinsoii,  40  Cal.  408.  The  following  levies  were  adjudged  to  be  ex- 
cessive :  A  levy  on  §800  worth  of  realty  for  $21  (Cook  v.  Jenkins,  30  Iowa,  452); 
i  levy  on  a  steamboat  worth  $35,000,  for  $109  (Silver  v.  McNeil,  52  Mo.  518). 

6  Vance  v.  Vanarsdale,  1  Bush,  504. 
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turns  out  to  be  largely  i;4  excess  of  the  demand.1  "When  the 
property,  without  fault  of  the  officer,  fails  to  bring  sufficient 
to  satisfy  the  writ,  this  fact  is  a  conclusive  refutation  of  the 
charge  that  the  levy  was  excessive.2  An  excessive  levy  is  not 
void.  On  the  contrary,  it  is,  until  set  aside,  perfectly  valid.3 
In  a  few  instances,  in  which  very  excessive  levies  have  been 
succeeded  by  grossly  inadequate  sales,  the  interposition  of 
Courts  of  equity  has  been  successfully  invoked  to  set  aside 
both  levy  and  sale.4  But  this  relief  is  rarely  granted.  The 
defendant  is  usually  restricted  to  his  legal  remedies,  and  com- 
pelled to  seek  redress  by  an  action  against  the  officer,  or  by 
a  motion  asking  the  Court  to  prevent  an  oppressive  use  of  its 
process.5  Where  the  defendant  points  out  property  to  be 
taken  in  execution,  he  cannot  afterward,  especially  as  against 
a  third  person,  object  to  the  levy  as  excessive.6  An  officer, 
convinced  that  his  levy  is  excessive,  may  release  a  portion  of 
the  property.7  In  Indiana,  it  has  been  decided  that  though  a 
levy  on  real  estate  was  excessive,  the  defendant  has  no  cause 
of  action  if  no  more  land  be  sold  than  is  required  to  pay  the 
debt.8  We  doubt  the  soundness  of  this  decision.  If  any 
damages  are  occasioned  by  a  levy  so  aggravated  in  its  charac- 
ter that  the  Court  feels  bound  to  pronounce  it  excessive,  a 
cause  of  action  must  immediately  arise  in  favor  of  the  de- 
fendant. That  the  levy  is  afterward  wholly  or  partly  re- 
linquished, can  hardly  be  a  sufficient  answer  to  a  claim  for 
damages  suffered  before  the  relinquishmeut. 

§  254.  The  officer  must  seize  defendant's  property, 
and  not  that  of  a  stranger  to  the  writ. — The  duty  of  the 
officer  to  search  for  property,  without  even  the  aid  of  iustruc- 

1  Sexey  v.  Adkinson,  40  Cal.  408. 

2  Lynn  v.  Sisk,  9  B.  Monr.  135 ;  Ingram  v.  Belk,  2  Strob.  207. 

8  Campau  v.  Godfrey,  18  Mich.  27  ;  Dezell  u.  Odell,  3  Hill,  215 ;  Brown  v. 
Allen,  3  Head,  429  ;  Pugh  v.  Galloway,  10  Ohio  St.  488. 

4  Cook  v.  Jenkins,  30  Iowa,  452  ;  Tiernan  v.  Wilson,  6  Johns.  Ch.  411 ;  Stead's 
Ex.  v.  Course,  4  Crunch,  403. 

6  Campau  v.  Godfrey,  18  Mich.  27. 

6  Cornelius  u.  Burford,  28  Tex.  202. 

7  Black  v.  Nettles,  25  Ark.  G06. 

8  Drake  v.  Murphy,  42  Ind.  82. 
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tions  from  the  plaintiff,  is  somewhat  onerous.  The  determina- 
tion of  the  question  whether  this  duty  has  been  adequately 
performed  must  generally  be  difficult  and  uncertain.  But 
there  is  another  duty  devolving  upon  officers  which  is  even 
more  difficult  to  discharge.  This  duty  is  that  of  determining 
the  ownership  of  property,  when  found  by  the  officer,  or 
pointed  out  bj'  the  plaintiff.  The  writ  commands  the  officer 
to  take  the  defendant's  property.  This  command  must  be 
obeyed,  though  the  property  is  in  the  possession  of  a  third 
person.1  When  property  is  pointed  out  by  the  plaintiff  as 
that  of  the  defendant,  the  officer  must  levy,  or  must  justify 
his  failure  to  levy  by  proving  that  the  ownership  was  not  in 
the  defendant.  lie  cannot  shield  himself  by  showing  that  he 
had  doubts  or  suspicions  regarding  the  title.  lie  must  go 
further,  and  establish  that  they  were  well  founded.2  On  the 
other  hand,  the  officer  has  no  authority  for  touching  the  prop- 
erty of  any  person  except  that  of  the  defendant.  If  he  does 
so,  the  writ  affords  no  justification;3  for  the  act  is  not  in 
obedience  to  its  mandate.  The  dilemma  in  which  the  officer 
is  necessarily  placed  is  thus  described,  and  perhaps  somewhat 
exaggerated,  in  the  case  of  Bradley  v.  Ilolloway  :4  "By  the 
common  law  the  sheriff  is  bound,  when  he  receives  an  execu- 
tion, to  make  reasonable  inquiry  to  ascertain  if  the  defendant 
has  any  property  in  his  county  subject  to  levy  ;  and  if  he  finds 
the  defendant  in  the  possession  of  any,  whether  it  is  claimed 
by  a  third  person  or  not,  he  will  be  liable  to  the  plaintiff'  in 
an  action  for  a  false  return  if  he  fails  to  levy,  and  the  burden 
of  proof  will  fall  on  him  to  show  that  such  property  was  not, 

1  Emanuel  v.  Cocke,  G  Dana,  212  ;  James  v.  Thompson,  12  La.  An.  174. 

2  People  v.  Palmer,  4G  111.  398  ;  Hunter  v.  Maddox,  1  Han.  N.  33.  1G2  ;  Mar- 
shall v.  Simpson,  and  Peet  v.  Simpson,  13  La.  An.  437  ;  Levy  v.  Shockley,  29 
Geo.  710. 

*  Rhodes  v.  Patterson,  3  Cal.  469  ;  Van  Pelt  v.  Littler,  14  Cal.  194;  Saunder- 
son  v.  Baker,  3  Wils.  309  ;  2  W.  Bla.  832  ;  Ackworth  v.  Kempe,  1  Dougl.  40 ; 
Pacific  Ins.  Co.  v.  Conrad,  1  Baldw.  138  ;  Sangster  v.  Commonwealth,  17  Gratt. 
124 ;  Carmack  v.  Commonwealth,  5  Binn.  184  ;  State  v.  Moore,  19  Mo.  369  ; 
Archer  v.  Noble,  3  Greenl.  418 ;  Harris  v.  Hanson,  11  Me.  241  ;  People  v.  Schuy- 
lev,  4  N.  Y.  173 ;  State  v.  Tatom,  69  N.  C.  35 ;  Jarmain  v.  Hooper,  7  Scott  N. 
R.  663  ;  1  D.  &  L.  769 ;  6  M.  &  G.  827  ;  8  Jur.  127  ;  13  L.  J.  C.  P.  63. 

4  28  Mo.  151. 

F.  Ex.— 26. 
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in  fact,  subject  to  execution.  If,  on  the  other  hand,  he  makes 
a  levy,  and  the  goods  do  not  belong  to  the  defendant,  he  is 
liable  to  the  owner  in  an  action  of  trespass.  Though  the  owner 
may  assert  his  title  in  the  most  solemn  form,  and  exhibit 
proof  of  it  to  the  officer,  the  latter  cannot  require  indemnity 
from  the  plaintiff,  whoimry  fold  his  arms  and  say  to  the  sher- 
iff: '  Do  your  duty  at  your  peril  '  ;  and  in  this  dilemma,  lia- 
ble on  one  hand  to  an  action  for  a  false  return,  and  on  the 
other  to  an  action  of  trespass,  the  sheriff  must  judge  for  him- 
self both  the  law  and  the  facts."  "While  the  sheriff,  in  the 
exercise  of  his  duty,  necessarily,  to  a  very  considerable  ex- 
tent, proceeds  at  his  peril,  his  position  has  never  been  quite 
so  embarrassing,  and  so  without  means  of  relief,  as  is  indicated 
by  the  language  just  quoted.  It  is  true  that  an  officer  could 
not,  at  common  law,  return  a  writ  nulla  bona  because  he  had 
doubts  concerning  the  title  of  property,  nor  because  adverse 
claims  were  made  to  its  ownership.  On  making  such  return > 
he  would  be  liable  to  the  plaintiff,  if  the  latter  could  estab- 
lish its  falsity.  But  the  English  Courts,  nevertheless,  found 
means  to  protect  their  officers.  "When  it  was  shown  to  these 
Courts  that  there  was  property  which  might  be  subject  to  the 
writ,  but  concerning  the  title  to  which  the  officers  had  rea- 
sonable doubts,  the  time  for  making  a  return'  was  extended 
until  the  parties  in  interest  should  indemnify  the  officers  for 
proceeding.1  In  some  of  the  States,  a  position  has  been  taken 
in  favor  of  the  officer,  far  in  advance  of  that  indicated  by  the 
English  decisions.  Thus,  in  Massachusetts,  the  Supreme 
Court,  by  Chief  Justice  Parker,  said:  "An  officer  called 
upon  to  serve  a  precept,  either  by  attaching  property  or  ar- 
resting the  person,  if  there  be  any  reasonable  ground  to  doubt 
his  authority  to  act  in  the  particular  case,  has  a  right  to  ask  for 
an  indemnity.  He  is  not  obliged  to  serve  process  in  civil  ac- 
tions at  his  own  peril,  when  the  plaintiff  in  the  suit  is  present, 

IThurstonu.  Thurston,  1  Taunt.  120  ;  MacGeorge  v.  Birch,  4  Taunt.  585  ;  King 
v.  Bridges,  1  J.  B.  Moore,  43  ;  7  Taunt.  294 ;  Burr  v.  Feethy,  1  Bing.  71 ;  6  J.  B. 
Moore,  79 ;  Wells  v.  Pickman,  7  T.  R.  174 ;  Miller  v.  Commonwealth,  5  Penn.  St. 
297  ;  Dewey  v.  White,  65  N.  C.  225  ;  Bosley  u.  Farquar,  2  Blackf .  Gl ;  Forniquet  v. 
Tegarden,  24  Miss.  96  ;  Bryan  v.  Bridges,  6  Tex.  143 ;  Jessop  v.  Brown,  2  G.  & 
3.  404  ;  Adair  v.  McDaniel,  1  Bailey,  158. 
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and  may  take  the  responsibility  upon  himself.  And  it  has 
been  decided  that  the  sheriff  has  a  right  to  require  indemnity 
of  the  creditor  when  he  shall  be  directed  to  attach  chattels, 
the  property  in  which  may  be  questionable.  The  same 
risrht  exists  when  the  sheriff  shall  be  directed  to  arrest 

O 

the  body  of  any  man,  and  he  has  reasonable  doubts  of 
the  identity  of  the  person.  There  can  be  no  reason  why 
the  same  principle  should  not  apply  where  there  may  be 
doubts  of  the  lawfulness  of  the  arrest  on  other  grounds."1 
When  an  officer  levies  on  property  not  belonging  to  the 
defendant,  no  demand  need  be  made  for  its  return.2  His  act 
makes  him  a  trespasser,  and,  being  such,  he  is  entitled  to  no 
indulgence.  "The  sheriff  having  misapplied  his  process, 
and  whether  by  mistake  or  design  will  make  no  difference, 
stands  in  the  position  of  every  other  trespasser,  and  is  liable 
to  an  action  the  instant  the  trespass  is  committed.  The  cir- 
cumstance that  the  property  was  in  the  possession  of  execu- 
tion-debtor at  the  date  of  the  seizure  amounts  to  nothing,  ex- 
cept upon  proof  of  fraud  or  commixture. ' ' 3  The  owner, 
whose  property  has  been  taken  under  a  writ  to  which  he  was 
not  a  party,  has  his  choice  of  remedies  by  which  to  seek  re- 
dress.4 He  may  sue  in  trespass  or  in  trover,5  or  he  may  re- 
cover the  property  taken.6  The  wrongful  act  of  the  officer 
is  not  a  mere  private  trespass.  It  is  official.  Though  done 
in  violation  of  the  mandate  of  the  writ,  it  is  nevertheless  re- 
garded as  done  under  the  writ,  and  is  redressed  accordingly. 
Though  done  by  a  deputy,  it  is  the  act  of  the  principal.  And 
whether  done  by  principal  or  deputy,  the  liability  arising  is 

1  Marsh  v.  Gold,  2  Pick.  290 ;  Marshall  v.  Hosmer,  4  Mass.  63 ;  Bond  v.  Ward, 
7  Mass.  125 ;  Forniquet  v.  Tegarden,  24  Miss.  96  ;  Long  v.  Neville,  36  Cal.  445 ; 
Chamberlain  v.  Seller,  18  N.  Y.  115.     The  matter  of  indemnity  will  be  further 
considered  in  this  work. 

2  Ledley  v.  Hays,  1  Cal.   160 ;  Jamison  v.  Hendricks,  2   Blackf.  94  ;  Hicks  v. 
Cleveland,  48  N.  Y.  84 ;  Kluender  v.  Lynch,  2  Abb.  Ap.  538 ;  Glossop  v.  Pole, 
3  M.  &  Sel.  175 ;  Glasspoole  v.  Young,  9  B.  &  C.  696 ;  Edwards  v.  Bridges,  2 
Stark.  396. 

8  Boulware  v.  Craddock,  30  Cal.  190.     Contra,  Vose  v.  Stickney,  8  Minn.  75  ; 
Dodge  v.  Chandler,  9  Minn.  97. 
*  Yarborough  v.  Harper,  32  Miss.  112. 

5  Lyon  v.  Goree,  15  Ala.  360. 

6  Grimble  v.  Ackley,  12  Iowa,  27  ;  Smith  u.  Montgomery,  5  Iowa,  370 
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one  which  the  sureties  on  the  official  bond  of  the  principal 
maybe  compelled  to  discharge.1  But  where  a  stranger  to 
the  writ  causes  his  property  to  be  levied  upon  by  pointing  it 
•out  to  the  officer  as  the  property  of  the  defendant,  he  is  es- 
topped from  sustaining  any  action  against  the  officer  for  its 
recovery,  or  for  the  recovery  of  damages  for  its  conversion.2 
The  officer  may  discover  property  belonging  partly  to  the  de- 
iendant  and  partly  to  others.  The  several  owners  may  be 
cotenants,  or  they  may  be  copartners.  In  either  event,  the 
defendant  has  an  interest  subject  to  execution.  If  the  defend- 
ant is  a  cotenant,  the  officer  may  seize  the  property  and  take 
it  into  his  exclusive  possession.  He  may  hold  it  until  the  day 
of  sale.  The  other  cotenants,  though  strangers  to  the  writ, 
are  without  remedy.3  This  is  merely  one  of  the  disagreeable 
incidents  of  their  joint  ownership.  When  the  defendant  is  a 
member  of  a  copartnership,  the  duty  of  the  officer  must  be 
ascertained  from  examining  the  decisions  of  his  own  State. 
The  majority  of  the  decisions  on  this  subject  are  based  on  the 
false  assumption  that  a  copartnership  is  a  cotenancy  ;  and 
therefore  sustain  the  officer  in  taking  exclusive  possession  of 
the  partnership  property  under  a  writ  against  one  member 
only.4  The  minority,  based  on  more  correct  perceptions  of 
the  nature  of  a  copartnership  and  the  rights  of  its  respective 
members,  will  not  permit  a  writ  against  one  member  to  be 
used  to  seize  all  the  assets  and  to  suspend  the  business  of  the 
firm.5  But  though  the  officer  may  take  exclusive  possession 

1  Van  Pelt  v.  Littler,  14  Gal.  194;  State  v.  Moore,  19  Mo.  369;  Commonwealth 
v.  Stockton,  5  Monr.  193  ;  Carmack  v.  Common-wealth,  5  Binn.  184;  Sangster  v. 
Commonwealth,  17  Gratt.  124;  Archer  v.  Noble,  3  Greenl.  418  ;  Harris  v.  Han- 
son, 11  Me.  241 ;  Forsythe  v.  Ellis,  4  J.  J.  Marsh.  299  ;  People  v.  Schuyler,4  N. 
Y.  173,  overruling  Ex  parte  Reed,  4  Hill,  572. 

2  Chapman  v.  O'Brien,  34  N.  Y.  Sup.  C.  (2  Jones  &  S.)  524. 

3  Ereeman  on  Cotenancy  and  Partition,  Sees.  214,  215  ;  Pettingill  v.  Bartlett, 
1  N.  H.  87  ;  Blevins  v.  Baker,  11  Ired.  291  ;  Haskins  v.  Everett,  4  Sneed,  531 ; 
Waldman  v.  Broder,  10  Cijl.  378  ;  Walsh  v.  Adams,  3  Denio,  125 ;  Bernal  v.  Ho- 
vious,  17  Cal.  547  ;  CaLlwell  v.  Auger,  4  Minn.  217 ;  Waddell  v.  Cook,  2  Hill, 
48;  Phillips  v.  Cook,  24  Wend.  389  ;  "Welch  v.  Clark,  12  Vt.  686 ;  Whitney  u. 
Ladd,  10  Vt.  165  ;  Heed  v.  Shcpardson,  2  Vt.  120  ;  Brown  v.  Lane,  19  Tex.  203 ; 
Converse  v.  McKee,  14  Tex.  30. 

4  Plaskins  v.  Everett,  4  Sneed,  531 ;  U.  S.  v.  Williams,  4  McL.  236 ;  Place  v. 
Bweetzer,  16  Ohio  St.  142  ;  Stewart  v.  Moore,  1  Handy,  22.     See  Ante,  Sec.  125. 

6  Vandike  v.  Rosskam,  C8  Penn.  St.  330.     See  Ante,  Sec.  125. 
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of  property  under  a  writ  against  one  of  its  owners,  he  must 
confine  his  levy  and  sale  to  the  interest  of  the  defendant.  If 
he  assumes  to  levy  upon  or  to  sell  the  whole  property,  his  act, 
us  against  the  cotenauts  not  named  in  the  writ,  is  wrongful. 
They  may  regard  him  as  a  trespasser  upon  their  rights,  or  as 
guilty  of  an  unlawful  conversion  of  their  property.1  lie  may 
be  sued  for  trespass  or  conversion,  as  the  injured  cotenants 
may  elect.  The  rule  that  an  officer  or  an  individual,  who, 
having  the  right  to  sell  a  moiety  of  personal  property,  sells 
the  whole,  becomes  thereby  guilty  of  a  conversion,  and  liable 
in  trover  for  the  interest  wrongfully  sold,  is  supported  by  so 
vast  a  number  of  American  decisions  that  we  do  not  expect 
to  see  it  overthrown  in  this  country.  In  England,  the  reverse 
is  true.  In  that  country,  it  has  recently  been  settled,  that  the 
sale  of  goods  by  a  pledgee  is  not  a  conversion  of  them.2  If 
a  sale  by  a  pledgee  is  no  conversion,  it  must  follow  that  a  levy 
and  sale  under  an  execution  against  the  pledgee  would  be 
none.  It  has  for  some  time  been  established,  in  England,  that 
a  sale  of  the  whole  property  made  by  an  officer  under  a  writ 
against  a  part  owner  is  not  a  conversion  ; 3  and  that  an  officer 
selling  the  whole,  when  the  defendant  held  only  a  moiety,  or 
when  the  defendant  had  an  estate  in  possession,  while  some 
other  person  held  an  estate  in  reversion,  is  liable,  not  for  a 
conversion,  but  simply  for  such  special  injury  as  can  be  shown 
to  have  been  suffered  by  the  coteuant  or  reversioner,  not  a 
party  to  the  writ.4 

1  Edgar  v.  Caldwell,  Morris,  434;   Neary  v.  Cahill,  20  111.  214;    Smyth  v. 
Tankersley,  20  Ala.  212  ;  Fiero  u.  Betts,  2  Barb.  633 ;  Sheppard  v.  Shelton,  3 1 
Ala.  652 ;    White  v.  Morton,  22  Vt.  15  ;    Walsh  v.  Adams,  3  Denio,  125  ;  King 
v.  Manning,  Conn.  Rep.  619  ;  Waddell  v.  Cook,  2  Hill,  48 ;  Melville  v.  Brown, 
15  Mass.  82;   Moulton  v.  Robinson,  7  Fost.  550  ;    Bates  v.  James,  3  Duer,  45; 
Mussey  v.  Cummings,  34  Me.  74  ;  Frisbie  v.  Lang-worthy,  11  Wis.  375  ;  Freeman 
on  Cotenancy  and  Partition,  Sec.  214 ;  Dean  u.  Whittaker,  1  C.  &.  P.  347  ;  Paine 
v.  Middlesex,  R.  &M.  99.     An  officer  levying  on  the  interest  of  a  part  owner 
tnust,  in  Georgia,  specify  what  the  interest  is  on  which  he  has  levied.      (Simrna 
v.  Phillips,  51  Geo.  433.) 

2  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585  ;  Halliday  v.  Holgate,  L.  R.  3  Exch. 
299.     In  the  United  States,  an  officer  is  liable  for  selling  the  whole  property  un- 
der execution  against  a  pledgor.      (Wheeler  v.  McFarland,  10  Wend.  318.) 

3  Farrar  v.  Beswick,  1  M.  &  W.  682  ;  1  Tyrw.  &  G.  1053  ;  5  L.  J.  Exch.  N.  S. 
825 ;  Mayhew  u.  Herrick,  13  Jur.  1078  ;  7  C.  B.  229 ;  18  L.  J.  C.  P.  179. 

4  See  preceding  citation  ;  also  Bradley  v.  Copley,  1  C.  B.  685 ;  Tancred  v.  All- 
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§  255.    Levy  upon  property  on  defendant's  person. — 

In  speaking  of  what  may  be  distrained  for  rent,  Lord  Coke 
nays  :  "  It  must  be  of  a  thing  whereof  a  valuable  property  is 
in  somebody,  and  therefore  dogs,  bucks,  does,  conies,  and 
the  like,  that  are  fcrce  natural  cannot  be  distreyned.  Al- 
though it  may  be  of  valuable  propertie,  as  a  horse,  etc.,  yet 
when  a  man  or  woman  is  riding  on  him,  or  an  axe  in  a  man's 
hands  cutting  of  wood  and  the  like,  they  are  for  that  time 
privileged,  and  cannot  be  distreiued."  1  To  this  the  annotator 
has  added,  in  a,  note,  the  statement  that  "if  ferrets  and  nets 
in  a  warren  be  taken  damage  feasant,  it  is  good.  But  if  they 
are  in  the  hands  of  a  man,  they  cannot  be  distrained  any 
more  than  a  horse  on  which  a  man  is  ;  nor  can  they  be  dis- 
trained if  they  are  out  of  the  warren."2  There  are  several 
English  authorities  in  consonance  with  the  doctrine  we  have 
stated.3  It  is  probably  true  that  this  law  providing  that  cer- 
tain things,  when  in  actual  use,  caunot  be  distrained,  is  equally 
applicable  to  levies  made  under  execution.  There  might  be 
some  doubt,  from  the  early  cases,  whether  the  exemption  is 
to  be  attributed  to  the  nature  of  the  property,  or  its  use,  or 
to  the  fact  of  its  being  upon  the  person  or  in  the  hands  of  its 
owner.  Hence,  while  it  was  conceded  that  wearing  apparel 
upon  the  person  of  a  defendant  could  not  be  taken  in  execu- 
tion, it  was  doubtful  whether  the  same  apparel  could  not  be 
levied  upon  when  not  in  actual  use.  The  later  cases  appear 
to  settle  upon  the  theory  that  property  upon  a  debtor's  person 
or  in  his  hands  cannot  be  seized,  because  such  seizure  is  liable 
to  provoke  a  breach  of  the  peace.4  The  American  cases  upon 
this  subject  are  very  few.  In  California,  a  defendant  had  a 
bag  of  gold  in  his  hand,  when  the  same  was  taken  from  him 
by  an  officer.  The  propriety  of  this  seizure  being  subse- 
quently questioned,  the  Supreme  Court  said  :  "  The  coin  was 

good,  4  H.  &  N.  438  ;  28  L.  J.  Exch.  362  ;  Lancashire,  W.  C.  v.  Fitzhugh,  G II.  & 
N.  502 ;  30  L.  J.  Exch.  231 ;  3  L.  T.  N.  S.  703  ;  Jenkins  v.  Cooke,  1  Ad.  &  E. 
372. 

1  Co.  Litt.  47a. 

2  Ibid. 

8  Gorton  v.  Falkner,  4  T.  R.  565 ;  Storey  r.  Robinson,  6  T.  R.  139 ;  Sunbolf 
T.  Alford,  3  M.  &  W.  253;  Simpson  r.  Hartopp,  "VVilles,  513. 
4  Field  v.  Adames,  12  Ad.  &  El.  649  ;   Mack  v.  Parks,  8  Gray,  517. 
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contained  in  a  bag,  which  was  held  by  the  plaintiff  in  his 
hand,  and  from  its  seizure  thus  situated  the  plaintiff  could  not 
claim  any  exemption,  as  he  might,  perhaps,  do  in  reference 
to  money  upon  his  person.  Thus  situated,  it  was  like  a  horse 
held  by  its  bridle,  subject  to  seizure  under  execution  against 
its  owner."  1  In  Massachusetts,  a  defendant  had  on  his  person 
a  watch.  The  officer  asked  to  see  the  watch.  When  it  was 
handed  to  him  for  inspection  he  broke  the  cord  by  which  the 
watch  was  attached  to  the  defendant's  person,  and  thereafter 
levied  upon  the  watch  under  a  writ  against  its  owner.  The 
Supreme  Court  of  the  State  treated  this  act  of  severance  as 
entirely  unjustifiable.  Being  initiated  by  a  wrongful  act,  the 
levy  was  adjudged  to  be  invalid,  and  the  officer  was  declared 
to  be  a  trespasser  ab  initio.2  This  case  probably  establishes 
in  America  the  doctrine  that  property  upon  the  person  of  a 
defendant  cannot  be  seized  under  execution.  But  it  would 
seem,  from  the  California  case  of  Green  against  Palmer,3  that 
this  rule  does  not  extend  to  property  which  the  debtor  may 
be  holding  in  his  hand.  The  only  ground  upon  which  this 
exemption  from  levy  can  be  justified  is  that  otherwise  the 
officer  would  be  authorized  to  commit  a  trespass  upon  the 
person  of  the  defendant,  and  thereby  to  provoke  a  breach  of 
the  peace.  We  are  unable  to  understand  why  this  reason 
does  not  apply  to  a  thing  held  in  the  defendant's  hand,  or  to  a 
horse  on  which  he  is  ridinsr,  as  well  as  to  a  watch  attached  to 

O? 

his  neck  by  a  cord. 

§  256.  Of  the  right  to  break  inner  and  outer  doors  to 
make  a  levy. — The  common-law  principle,  that  every  man's 
house  is  to  be  treated  as  his  castle,  and  is  to  be  kept  sacred 
from  forcible  intrusion,  interposes  a  serious,  and  sometimes 
an  insurmountable,  obstacle  to  the  service  of  process  in  civil 
cases.  It  seems  to  be  perfectly  clear  that  a  debtor  may  pro- 
tect his  own  property  from  levy  by  placing  it  within  his 

1  Green  v.  Palmer,  15  Gal.  411. 

2  Mack  v.  Parks,  8  Gray,  517. 

8  15  Cal.  411.  In  North  Carolina,  a  horse  on  which  the  defendant  is  riding 
may  be  levied  upon,  and  the  Courts  doubt  the  applicability  of  the  English  law 
»f  distraining  to  the  American  law  :>f  levies  under  execution.  (State  v.  Billiard, 
Sired.  10-2.) 
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dwelling-house  and  keeping  the  outer  doors  closed.  An  officer 
who  has,  without  force,  obtained  admission  to  the  house,  may 
go  from  room  to  room,  or  may  forcibly  enter  any  inner  room, 
or  break  open  trunks,  chests,  and  wardrobes  for  the  purpose 
of  making  a  necessary  levy.1  But  the  outer  door  is  more 
sacred.  No  officer  has  authority  to  force  it.  lie  must  wait 
until  opportunity  occurs  for  a  peaceable  entry — free  from  the 
aid  of  force  or  violence.2  It  was  always  conceded  that  an 
officer  forcing  or  opening  the  outer  door  of  a  dwelling  to 
make  a  levy  was  liable  as  a  trespasser.  But  the  effect  of  a 
levy  thus  made,  in  violation  of  the  law,  is  still  unsettled. 
"  The  English  books  of  practice  abound  with  the  distinction, 
that  though  the  sheriff,  having  a  fi.  fa.,  be  a  trespasser  in 
breaking  the  outer  door  of  the  debtor's  house,  yet  when  he 
is  once  in  the  house,  though  he  illegally  entered,  and  for  the 
purpose  of  taking  the  debtor's  goods,  and  though  he  would 
be  liable  for  an  action  of  trespass  for  the  entry,  yet  the  levy 
is  lawful.''3  This  distinction  is  supported  by  early  English 
dicta  ;  but  whether  it  is  now  a  part  of  the  law  of  that  country 
admits  of  serious  doubt.4  In  the  United  States,  it  has  been 
received  with  no  favor.  Our  Courts  have  been  loth  to  con- 
cede validity  to  an  act  done  in  defiance  of  law.  After  the 
most  careful  consideration,  they  have  determined  that  a  levyr 
initiated  by  an  unlawful  entry  of  the  debtor's  dwelling,  is 
void.5  ISTor  is  it  essential  to  show  that  the  outer  door  was 
fastened  in  such  a  manner  as  to  require  force  to  open  it.  It 

1  Lee   v.  Gausel,  Cowp.  1;    Hutchison  v.  Birch,  4  Taunt.  619;   Williams  r. 
Spencer,  5  Johns.  352  ;  State  v.  Thackam,  1  Bay,  353  ;  Irapey  ou  Sheriffs,  120; 
Prettyman  r.  Dean,  2  Harring.  494. 

2  Seyraayne's  Case,  5  Co.  91 ;  Syndacker  v.  Brosse,  51  111.  357  ;  Bogga  v.  Van- 
dyke, 3  Harring.  CSS  ;  note  to  McGee  v.  Givan,  4  Blackf.  IS  ;  Keith  v.  Johnson, 
1  Dana,  G05  ;  Heminway  v.  Saxton,  3  Mass.  222 ;   Widgery  r.  Haskell,  5  Mass. 
155  ;  State  v.  Hooker,  17  Vt.  658  ;  Hooker  v.  Smith,  19  Vt.  151 ;  Kirb  \v  r.  Denby, 
1  Mees.  &  W.  33G ;  Tyrwh.  &.  G.  688  ;  People  v.  Hubbard,  24  Wend.  3GJ  ;  Cal- 
vert  i\  Stone,  10  B.  Monr.  152. 

3  People  o,  Hubbard  24  Wend.  370  ;  Impey  on  Sheriffs,  12  J  ;  Year  Book,  18,  E. 
4,  Ful.  4,  PI.  19  ;  Seymayne's  Case,  5  Co.  93. 

4  Pvegan  v.  Shilcock,  7  Ex.  72  ;  Hooper  v.  Lane,  6  H.  L.  Cas.  443.     But  an  ar- 
rest after  breaking  doors  is  conceded  to  entitle  defendant  to  be  released.     (Hodg- 
lon  r.  Towning,  1  W.  W.  &  D.  53.) 

6  Ilsey  r.  Nichols,  12  Pick.  270  ;  People  v.  Hubbard,  24  Wend.  369  ;  Curtis  tx 
Hubbard,  1  Hill.  336.  and  4  Hill.  437  :  Closson  i-.  Morrison,  47  N.  H.  482. 
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is  sufficient  that  the  door  was  closed.     The  officer  has  no  right 
to  lift  the  latch.     Any  entrance  which  would  be  sufficient  to 
sustain  a  conviction  against  a  burglar  who  had  entered  and 
stolen  goods,  is  sufficient  to  render  an  officer  guilty  of  tres- 
pass, where  his  entry  was  for  the  purpose  of  levying  an  exe- 
cution.1    "The  privilege  which  the  law  allows  to  a  man's 
habitation,  and  which  precludes  the   sheriff  from  entering, 
unless  the  outer  door  be  open,  either  to  arrest  the  party,  or  to 
take  his  goods  on  execution,  does  not  extend  to  a  store  or  barn 
disconnected  from  the  dwelling-house,  and  forming  no  part  of 
the  curtilage.."  2     It  has  always  been  claimed  that  the  refusal 
of  the  law  to  permit  an  officer  to  break  into  the  debtor's  dwell- 
ing to  levy  an  execution,  arises  not  from  its  wish  to  shield 
the  property,  but  solely  because  of  its  desire  to  preserve  the* 
sanctity  of  the  dwelling.     If  this  claim  is  well  founded,  we 
should  suppose  that  the  dwelling  would  be  equally  preserved 
from  intrusion  when  the  writ  is  against  a  stranger  as  well  as 
when  against  the   owner.     But  this  supposition  is   not  sup- 
ported by  the  authorities.     An  officer  may  enter  the  house  of 
A  for  the  purpose  of  levying  upon  B's  goods,  which  are  therein. 
A  forcible  entry  must  not  be  made  until  a  demand  to  open 
the  doors  has  been  met  with  a  refusal  to  comply.3     And  the 
right  to  enter  depends  on  the  fact  of  B's  goods  being  in  the 
house.     If  they  are  not  there,  the  officer  cannot  justify  his 
entry.     He  is  a  trespasser.4     When  the  officer  has  once  law- 
fully entered  the  outer  door,  the  sanctity  of  the  dwelling,  as 
regards  that  writ  under  which  the  entry  was  made,  is  de- 
stroyed.    The  door  cannot  now  be  closed  upon  him.     If  neces- 
sary, he  may  break  it  open  to  get  out  of  the  house  with  the 
goods,5  and,  if  necessary  to  complete  his  levy,  he  may  forci- 

1  Curtis  v.  Hubbard,  1  Hill,  336 ;  Nash  v.  Lucas,  2  L.  R.  Q.  B.  590  ;  Bucken- 
ham  v.  Francis,  11  Moore,  40.     Contra,  Regan  v.  Shilcock,  7  Exch.  72  ;   S.  C.21 
L.  J.  Exch.  55  ;  Tutton  v.  Darke,  5  H.  &  N.  647. 

2  Haggerty  r.  Wilber,  16  Johns.  288  ;  Burton  v.  Wilkinson,  18  Vt.  186  ;  Penton 
.   L-.  Browne,  1  Sid.  186 ;  McGee  v.  Givan,  4  Blackf.  18. 

3  Impey  on   Sheriffs,  120 ;  Douglas  v.  State,  6  Terg.  525 ;  Stitt  u.  Wilson,  1 
Wright,  505  ;  Keith  v.  Johnson,  1  Dana,  605  ;  De  Graffenreid  v.  Mitchell,  3  Mc- 
Cord,  506  ;  Burton  r.  Wilkinson,  18  Vt.  186. 

*  Johnson  r.  Leigh,  1    Marsh.    565 ;  Morrish   u.  Murrey,  13  Mees,  &  W.  52  ; 
Ratcliff  v.  Burton,  3  Bos.  &  P.  229. 
6  Pugh  v.  Griffiths,  7  Ad.  &  El.  827. 
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l»ly  return,  breaking  open  the  outer  door  if  it  should  be  found 
fastened.1 

§  257.  Demand  preceding  the  levy. — In  a  majority  of 
the  States,  an  officer  may  proceed  to  levy  an  execution  with- 
out making  any  demand  on  the  defendant  for  payment,  and 
without  informing  him  that  lie  has  any  writ  in  his  hands.  It 
may  sometimes  happen  that  this  rule  works  with  needless 
harshness.  The  debtor  may  be  able  and  willing  to  pay.  If 
so,  it  is  unjust  to  vex  him  with  the  expense  and  annoyance  of 
a  levy.  On  the  other  hand,  he  may  be  able,  but  not  willing 
to  make  payment.  If  so,  a  notice  that  the  writ  was  in  the 
hands  of  the  officer  might  give  the  defendant  a  sufficient  op- 
portunity to  transfer  or  conceal  his  effects,  and  thus  defeat  the 
satisfaction  of  the  writ.  Hence,  the  best  rule  upon  this  sub- 
ject is  one  which  leaves  it  to  the  officer  to  judge  whether  the 
defendant  may,  with  safety,  be  informed  of  the  impending 
ievy,  and  given  an  opportunity  to  avert  it  by  payment.  In 
Borne  of  the  States,  a  demand  for  payment  must  precede  the 
levy,2  and  must  be  made  on  each  defendant  before  his  prop- 
erty is  seized.3  In  other  States,  the  debtor  must  be  notified 
of  the  levy,  and  of  the  time  fixed  for  the  sale.4  In  Missouri, 
this  notice  need  not  be  given,  except  where  a  writ  is  sent  to 
be  levied  in  another  county  from  that  in  which  the  judgment 
was  entered.5 

§  258.  Of  the  defendant's  right  to  select  the  property  to 
be  levied. — Upon  common-law  principles,  the  debtor  has  no 
right  to  select  the  property  upon  which  the  levy  is  to  be  made. 
The  sheriff  must  proceed  to  execute  the  writ,  without  listen- 
ing to  the  suggestions  of  the  defendant.  At  all  events,  he 

1  Aga  Kurboolie  Mahomed  v.  The  Queen,  4  Moore,  P.  C.  827 ;  Glover  v.  Whit- 
tenhall,  G  Hill,  597  ;  Saunders  v.  Millward,  4  Harring.  246. 

2  People  v.  Palmer,  46  111.  398. 

8  Button  v.  Tracy,  4  Conn.  368. 

4  Helms  v.  Alexander,  10  Humph.  44 ;  Schultz  v.  Elliott,  11  Humph.  183 ; 
Lafferty  u.  Conn,  3  Sneed,  221 ;  Hinson  v.  Hinson,  3  Sneed,  322  ;  Jenson  v. 
Uroodbury,  1G  Iowa,  515. 

6  Harrison  v.  Cachelin,  35  Mo.  79  ;  Harrison  v.  Choteau,  37  Mo.  1G5 ;  Harpei 
u.  Harper,  42  Mo.  124 ;  Buchanan  u.  Atchison,  39  Mo.  503. 
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would  be  liable  for  all  loss  resulting  to  plaintiff  from  permit- 
ting the  defendant  to  control  the  levy.1  But  there  are  many 
instances  in  which  a  levy  may  be  made  upon  property  amply 
sufficient  to  satisfy  the  writ,  without  seriously  embarrassing 
defendant's  business  ;  but  the  officer,  electing  to  leave  this 
property  untouched,  may  seize  upon  other  property  of  no 
greater  value  in  the  market,  but  indispensable  to  the  continu- 
ance of  defendant's  business,  or  otherwise  of  the  most  vital 
importance  to  him.  In  such  cases,  in  order  that  an  oppressive 
use  of  the  writ  may  not  be  made,  the  defendant  ought  to  be 
permitted  to  select  which  property  shall  be  taken  to  satisfy 
the  writ.  This  privilege  of  selection  is  now  given  by  statute 
in  many  of  the  States,  and  an  officer  has  no  more  right  to 
deny  it  than  he  has  to  make  an  excessive  levy,  or  otherwise 
to  pervert  his  writ  from  an  instrument  of  justice  to  an  instru- 
ment of  oppression.2  But  the  privilege  of  selection  must  be 
confined  within  such  limits  as  a  due  regard  for  the  rights  of 
the  plaintiff  and  the  objects  of  the  writ  prescribe.  If  the 
debtor  is  absent,  the  officer  need  not  hunt  him  up,  nor  wait 
for  his  return.3  A  levy  must  be  made.  The  right  of  selec- 
tion may  be  exercised  afterward,  if  the  debtor  claims  it  within 
a  reasonable  time.  Sometimes  the  plaintiff  agrees  to  enforce 
the  collection  of  his  debt  in  a  certain  manner,  or  from  certain 
property.  Such  an  agreement  will  be  enforced  by  the 
Courts.4 

§  259.  Levy  upon  property  of  sureties. — In  some  of 
the  States,  where  a  judgment  is  against  two  or  more  defend- 
ants, one  of  whom  was  a  surety  or  indorser  of  the  others,  this 
surety  has  the  right  to  require  the  officer  to  first  levy  upon 
the  property  of  the  principal  debtor  or  debtors.5  But,  in 
order  to  protect  his  own  property  from  seizure,  the  surety 
must  point  out  and  identify  the  property  of  the  principal  lia- 

1  Bodley  v.  Downing,  4  Litt.  28. 

2  Ashby  v.  Dillon,  19  Mo.  619  ;  State  v.  Willis,  33  Ind.  118. 

3  Cook  v.  De  la  Gaza,  13  Tex.  431 ;  People  v.  Palmer,  46  111.  398. 

4  Irwin  v.  Shoemaker,  8  Watts  &  S.  75. 

6  Hamblin  v.  Foster,  4  S.  &  M.  139  ;  Atkinson  v.  Rhea,  7  Humph.  59;  Kelso 
V.  Pratt,  26  Tex.  381 ;  Cheatham  v.  Brien,  3  Head,  552. 
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ble  to  execution.1  If,  from  any  reason,  the  property  of  the 
principal  is  not  immediately  available  under  the  writ,  or  if  it 
is  not  sufficient  to  satisfy  the  judgment,  the  property  of  the 
surety  may  be  taken.2  But,  as  a  general  rule,  officers  charged 
with  the  execution  of  a  writ  are  not  required  to  investigate 
and  determine  the  respective  equities  of  the  different  defend- 
ants as  against  each  other,  and  may  therefore  levy  upon  the 
property  of  either  without  inquiring  whether  he  was  princi- 
pal or  surety  in  the  liability  which  has  merged  in  the  judg- 
ment.3 Where  the  sheriff  is  required  by  law  to  levy  first 
upon  the  property  of  the  principal,  and  he,  contrary  to  law, 
levies  on  the  goods  of  a  surety,  the  latter  may,  by  motion  to 
the  Court,  compel  the  release  of  the  levy  by  showing  that  the 
principal  has  sufficient  property  available  for  the  satisfaction 
of  the  writ.4  Where  the  judgment  is  against  the  defendants 
jointly,  without  showing  that  one  is  the  surety  of  the  other, 
the  plaintiff'  may,  in  Mississippi,  proceed  to  levy  on  the  prop- 
erty of  the  surety  before  showing  that  the  principal  is  irre- 
sponsible.5 A  levy  on  the  property  of  the  surety  before  that 
of  the  principal  debtor  is  not  void.  No  one  but  the  surety 
can  complain  of  it.  He  may  have  it  vacated,  or  may  sustain 
an  action  against  the  officer  for  damages.6 

§  260.  What  acts  constitute  a  valid  levy. — In  determ- 
ining whether  a  given  state  of  facts  establishes  a  valid  levy, 
we  must  consider  :  1st.  The  statute  of  the  particular  State  in 
which  the  levy  is  drawn  in  question  ;  2d.  The  person  against 
whose  rights  the  levy  is  sought  to  be  asserted  ;  and  3d.  The 
character  of  the  property  upon  which  the  levy  was  attempted 
to  be  made.  We  shall  not  here  undertake  any  compilation  of 
the  statutes  of  the  various  States  upon  this  subject  ;  but  shall 
consider  it  chiefly  in  connection  with  decisions  professing  to 

1  Gibson  r.  Hughes,  G  How.  Miss.  315. 

2  Cheatham  v.  Brien,  3  Head,  552  ;  Walker  u.  Gilbert,  21  Miss.  693. 

3  Warr.-u  b.  Eilgerton,  22  Vt.  199  ;  Eason  u.  Petway,  IDev.  &  Bat.  4A  ;  Bough- 
ton  v.  Bank,  2  Barb.  Ch.  458. 

4  Moss  r.  Agricultural  Bank,  4  S.  &  M.  720. 

6  Work  u.  Harper,  31  Miss.  107  ;  Walker  v.  Gilbert,  13  S.  &  M.  G93. 
G  Atkinson  v.  Rhca,  7  Humph.  59;  Hyman  u.  Seaman,  33  Miss.  185;  Doe  u. 
PriteharJ,  11  S.  &  M.  327. 
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expound  the  principles  of  the  common  law.  "When  the  person 
against  whom  the  levy  is  sought  to  be  asserted  is  a  vendee  or 
creditor  of  the  defendant  in  execution,  the  various  acts  essen- 
tial to  a  valid  levy  must  be  proved  with  greater  strictness 
than  when  the  interests  of  the  defendant  are  in  question.  "We 
shall,  therefore,  first  endeavor  to  show  what  the  officer  must 
do  to  make  a  valid  levy  as  against  such  vendee  or  creditor. 
In  all  cases,  there  must  be  something  more  than  a  mere  pen- 
and-ink  levy.1  It  is  not  sufficient  that  the  officer  merely 
makes  an  inventory  of  the  property,  and  indorses  the  levy 
upon  his  writ.  He  must  go  where  the  property  is.  He  must 
have  it  within  his  view.2  It  must  be  where  he  can  exercise 
control  over  it.3  And  he  must  exercise,  or  assume  to  exercise, 
dominion,  by  virtue  of  his  writ.  He  must  do  some  act  by 
reason  of  which  he  could  be  successfully  prosecuted  as  a  tres- 
passer if  it  were  not  for  the  protection  afforded  him  by  the 
writ.4  But  in  order  to  make  him  responsible  as  a  trespasser, 
it  is  not  essential  that  he  should  remove  the  property,  nor 
that  he  should  touch  it)  It  is  enough  that,  having  the  prop- 
erty within  his  view,  and  where  he  can  control  it,  he  does 
profess  to  levy  and  to  assume  control  of  the  property  by  virtue 
of  the  execution,  and  with  the  avowed  purpose  of  holding  the 

1  Cobb  v.  Cage,  7  Ala.  619  ;  Chittenden  u.  Rogers,  42  111.  100. 

2Minturn  v.  Stryker,  1  Edm.  Select  Cases,  356;  Duncan's  Appeal,  37  Penn. 
fit.  500  ;  Wood  v.  Vanarsdale,  3  Raw.  401 ;  Lowry  v.  Coulter,  9  Penn.  St.  349  ; 
Cawthorn  v.  McCraw,  9  Ala.  519  ;  Herron  v.  Hughes,  25  Cal.  556 ;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  553 ;  Linton  v.  Ford,  46  Penn.  St.  294  ;  Carey  v. 
Bright,  58  Penn.  St.  70 ;  Brown  u.  Pratt,  4  Wis.  513 ;  Taftts  v.  Manlove,  14 
Cal.  49. 

3  Minturn  v.  Stryker,  1  Edm.  Select  Cases,  356  ;  Duncan's  Appeal,  37  Penn. 
St.  500  ;  Wood  v.  Vanarsdale,  3  Raw.  401 ;  Lowry  v.  Coulter,  9  Penn.  St.  349  ; 
Cawthorn  v.  McCraw,  9  Ala.  519 ;  Herron  v.  Hughes,  25  Cal.  556  ;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  553  ;  Linton  v.  Ford,  46  Penn.  St.  294 ;  Carey  v. 
Bright,  58  Penn.  St.  70 ;  Brown  v.  Pratt,  4  Wis.  513 ;  Taftts  u.  Manlove,  14 
Cal.  49. 

*Goode  v.  Longmire,  35  Ala.  668  ;  Westervelt  u.  Pinckney,  14  Wend.  123  ; 
Minor  v.  Herriford,  25  111.  344  ;  Beekman  v.  Lansing,  3  Wend.  450  ;  Davidson 
v.  Waldron,  31  111.  120  ;  Bryan  v.  Bridges,  6  Tex.  141 ;  Logsdon  v.  Spivey,  54 
HI.  104 ;  Smith  v.  Niles,  20  Vt.  320 ;  Allen  v.  McCalla,  25  Iowa,  464  ;  Sheffield 
/.  Key,  14  Geo.  528  ;  Crawford  v.  Newell,  23  Iowa,  453  ;  Levy  v.  Shockley,  29 
Geo.  710 ;  Banks  v.  Evans,  10  S.  &  M.  35  ;  Newman  v.  Hook,  37  Mo.  207  ;  Gates 
y.  Flint,  39  Miss.  365  ;  Parker  v.  Dean,  45  Miss.  408 ;  Watts  v.  Cleaveland,  3  E 
D.  Smith,  553 ;  Douglas  v.  Orr,  58  Mo.  573. 
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property  to  answer  the  exigencies  of  the  writ  ;  for  one  who 
to  that  extent  assumes  dominion  over  the  goods  of  another  is 

o 

a  trespasser,  unless  he  is  justified  by  a  valid  writ.1  The  levy 
ought  to  be  notorious  ;  it  mast  not  be  made  in  such  a  manner 
as  to  indicate  an  intention  to  keep  it  secret.  In  general,  a 
secret  levy  must  be  held  invalid  as  against  third  persons.2 
From  an  early  day,  it  has  been  frequently  asserted  that  a 
levy  upon  a  portion  of  the  goods  could  be  made  in  the  name 
of  all,  and  so  as  to  bind  all.3  Recently,  this  rule  has  been  ap- 
plied in  an  extreme  case  in  England.  An  officer  went  to  a 
mansion-house,  levied  upon  the  goods  there,  and  proclaimed 
that  he  intended  it  as  a  levy  upon  all  the  goods  of  the  de- 
fendant. The  levy  was  held  to  bind  goods  situate  in  the  de- 
fendant's farm-house,  about  a  mile  distant  from  the  mansion- 
house."1  But,  in  New  York,  it  has  been  held  that  a  levy  on 
part,  in  the  name  of  all,  cannot  bind  goods  which  were  at  the 
time  locked  up,  and  beyond  the  officer's  control.5  In  jSTew 
Jersey,  the  acts  which  constitute  a  valid  levy  against  the  de- 
fendant are  equally  sufficient  to  sustain  the  levy  against  stran- 
gers to  the  writ.  In  that  State,  nothing  seems  to  be  indis- 
pensable, except  that  the  officer  should  make  a  list  of  the 
property,  and  assert  his  intention  to  levy  upon  it.6  It  is  usual 
to  say  that  a  levy  may  be  invalid  as  against  strangers,  but 
valid  as  against  the  defendant.7  Whether  this  is  because  it 
is  necessary  for  the  officer  to  perform  more  or  different  acts 
to  make  a  levy  as  against  defendant,  or  because,  in  the 

1  Connah  v.  Hale,  23  "Wend.  461 ;  Green  v.  Burk,  23  Wend.  490 ;  Gibba  v. 
Chase,  10  Mass.  128  ;  Baylis  v.  Usher,  4  Moore  &  P.  790  ;  Morse  v.  Hurd,  17  N. 
H.  246  ;  Robinson  v.  Mansfield,  13  Pick.  139. 

2  Pierce  v.  Shipps,  16  Barb.  585  ;  Miner  v.  Smith,  10  Ohio  St.  79 ;  Rives  v.  Por- 
ter, 7  Ired.  74. 

3  Cole  v.  Davis,  1  Ld.  Raym.  725  ;  Lewis  v.  Smith,  2  S.  &  R.  141. 

4  Gladstone  u.  Padwick,  L.  R.  6  Exc.  203. 
6  Haggerty  v.  Wilber,  16  Johns.  287. 

6  Brewster  v.  Vail,  1  Spencer,  56 ;  Wintermute  v.  Hankinson,  4  Halst.  140 ; 
Lloyd  v.  Wyckoff,  6  Halst.  218  ;  Oliver  v.  Applegate,  2  South.  480 ;  Newell  v. 
Sibley,  1  South.  381  ;  Casher  v.  Peterson,  1  South.  317 ;  Caldwell  v.  Fifield,  4 
Zab.  161 ;.  Dean  v.  Thatcher,  32  N.  J.  Law,  470. 

7  In  Iowa,  this  is  denied.     The  officer  must  there  take  possession  of  property 
levied  upon,  in  order  to  make  a  valid  levy  as  against  the  defendant.     (Crawford 
v.  Newell,  23  Iowa,  45G.) 
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various  cases  which  have  arisen,  the  defendant  has  ex- 
pressly  or  impliedly  waived  a  performance  of  one  or  more 
of  the  acts  requisite  to  a  levy,  is  uncertain.1  At  all  events, 
where  an  officer  goes  to  the  defendant's  property,  or  to  the 
defendant,  for  the  purpose  of  making  a  levy,  and  the  defend- 
ant furnishes  a  list  of  property  to  be  taken  in  execution,  or  by 
any  other  act  assents  to  the  levy,  or  shows  an  intention  to  re- 
gard the  levy  as  consummated,  he  seems  to  be  thereafter 
estopped  from  alleging  that  there  was  some  omission  or  infor- 
mality in  the  levy.2  In  such  a  case,  it  is  immaterial,  as  far 
as  the  defendant  is  concerned,  whether  the  property  was  ever 
within  the  view  or  control  of  the  officer.3  So,  where  a  forth- 
coming or  delivery  bond  has  been  executed  by  or  on  behalf 
of  the  defendant,  an  action  thereon  cannot  be  defeated  by 
showing  irregularities  or  omissions  in  the  levy,  or  that  no 
levy  was  in  fact  made.4 

§  261.   Leaving  defendant  in  possession  after  levy. — 

By  saying  that  it  is  by  no  means  essential  that  the  officer  should 
remove  or  even  touch  the  property  levied  upon,  we  have  im- 
pliedly asserted  that  it  is  not  necessary  for  him  to  take  the 
property  out  of  the  custody  of  the  defendant.  The  cases 
which  pronounce  against  secret  levies  do  not,  as  a  general 
rule,  require  that  the  levy  be  accompanied  by  that  degree  of 
notoriety  which  attends  a  visible  and  open  change  of  posses- 
sion. They  only  prohibit  levies  in  which  there  has  been  a  clear 
attempt  to  prevent  notoriety,  and  to  keep  the  public_igiiQrant_ 
of  the  true  state  of  the  defendant's  affairs.  It  would  seem 
that  a  due  regard  for  the  interests  of  third  persons  should 
require  that  the  levy  of  the  writ  be  accompanied,  or  immedi- 

1  It  may  be  admitted,  as  unquestionably  the  law  is,  that  a  levy  may  be  good 
as  against  the  defendant  in  the  writ,  when  it  would  not  be  good  as  to  third  per- 
sons.    But  we  apprehend  that  this  distinction  is  not  based  upon  any  difference 
in  the  legal  requisites  of  a  levy,  but  in  the  fact  that  the  conduct  of  the  defend- 
ant, either  by  positive  or  negative  acts,  may  amoi;nt  to  a  waiver,  or  an  estoppel, 
or  an  agreement  that  that  shall  be  a  levy  which,  without  such  conduct,  would 
not  be  sufficient.     (Taftts  v.  Manlove,  14  Cal.  50.) 

2  Logsdon  u.  Spivey,  54  111.  104  ;  Hill  v.  Harris,  10  B.  Monr.  120. 

3  Dresser  v.  Aiusworth,  9  Barb.  619 ;  Rhame  u.  McRoy,  7  Rich.  37. 

4  Walker  v.  Shotwell,  13  S.  &  M.  544  ;  Jane  v.  Dillon,  28  Miss.  283  ;  Roebuck 
w.  Thornton,  19  Geo.  149  ;  Pugh  v.  Galloway,  10  Ohio  St.  488. 
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ately  succeeded,  by  a  cessation  of  the  defendant's  apparent 
ownership  and  power  of  disposition  over  the  property  ;  and 
that  the  period  when  the  property  begins  to  be  in  custody  of 
the  law  should  be  publicly  attested  by  the  relinquishment  of 
possession  on  the  part  of  the  defendant,  and  by  the  assump- 
tion of  exclusive  possession  on  the  part  of  the  officers  of  the 
law.  But  in  most  of  the  States,  it  is  clear  that  if  the  levy  be 
otherwise  perfect,  it  will  not  be  invalidated  by  leaving  the 
property  with  the  defendant.  The  officer  need  not  in  any 
case  take  charge  of  property  in  person.  lie  may  act  through 
the  agency  of  deputies  or  keepers,  being,  in  either  event,  re- 
sponsible for  their  conduct.  If  he  chooses  to  repose  especial 
confidence  in  the  defendant,  he  may  appoint  him  as  keeper, 
and  may  leave  the  property  in  his  custody.  If  the  defendant 
abuses  his  trust  by  destroying  the  property,  or  by  otherwise 
placing  it  beyond  the  power  of  the  officer,  the  latter  is  respons- 
ible to  the  plaintiff  in  execution.  But  the  fact  that  the 
defendant  is  still  in  possession  does  not  authorize  him  to  sell 
the  property,  nor  does  it  render  the  property  liable  to  seizure 
under  subsequent  writs.  The  levy  is,  for  all  purposes,  and 
against  all  persons,  as  binding  as  though  the  sheriff  was  per- 
sonally in  possession  of  the  property. 1  The  fact  that  the  prop- 
erty, when  capable  of  removal,  is  left  with  the  defendant, 
may,  nevertheless,  operate  to  the  prejudice  of  plaintiff's  rights. 
An  execution,  taken  out  or  levied  with  a  view  to  hinder,  de- 
lay, or  defraud  creditors  or  others,  is  void  as  against  creditors 
and  subsequent  purchasers.  An  intent  to  hinder,  delay,  or 
defraud  creditors  will  be  inferred  from  the  fact  that  the  levy 
is  not  made  for  the  purpose  of  enforcing  a  satisfaction  of  the 
writ.  That  the  levy  was  not  made  for  this  purpose  may,  in 

1  Bond  v.  Willctt,  1  Keyes,  377 ;  1  Abb.  Ct.  App.  165 ;  Elias  v.  Farley,  3 
Keyes,  398 ;  2  Abb.  Ct.  App.  11  ;  5  Abb.  Pr.  N.  S.  39  ;  Roth  v.  WVlls,  29  N. 
Y.  471  ;  Ray  v.  Harcourt,  19  Wend.  495  ;  Van  Wyck  v.  Pine,  2  Hill,  GG6 ; 
Russell  v.  Gibb8,  5  Cow.  390 ;  Copley  v.  Rose,  2  N.  Y.  115;  Green  v.  Burke,  23 
Wend.  490 ;  Barker  v.  Binnin«*er,  4  Keru,  270 ;  Camp  v.  Chamberlain,  5  Den. 
198;  Westervelt  v.  Pinckncy,  14  Wend.  123  ;  Butler  v.  Maynard,  11  Wend. 
548  ;  Bond  v.  Willett,  31  N.  Y.  102 ;  Gilkey  v.  Dickerson,  3  Hawks,  293  ;  Tread- 
well  v.  Roscoe,  3  Dev.  50 ;  Minor  v.  Smith,  13  Ohio  St.  79 ;  Ames  u.  Taylor,  49 
Me.  381  ;  Acton  v.  Knowles,  14  Ohio  St.  18  ;  Bullitt  v.  Winstons,  1  Munf.  269 ; 
Moss  v.  Moore,  3  Hill,  S.  C.  276;  McBurnie  v.  Overton,  8  B.  Monr.  303; 
Weatherby  v.  Covington,  3  Strob.  27. 
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turn,  be  inferred  from  the  fact  that  the  defendant,  for  some 
considerable  time,  is  permitted  to  enjoy  the  use  and  retain 
the  possession  of  the  property  as  before  the  levy.  "While  the 
authorities  are  not  entirely  harmonious,  the  vast  majority  of 
them  sustain  these  propositions  :  1st.  The  fact  that  the  officer, 
after  levying,  left  the  property  with  the  defendant,  is  not  of 
itself  sufficient  to  establish  a  fraudulent  use  of  the  writ,1  un- 
less the  sale  is  deferred,  and  the  defendant's  possession  con- 
tinued for  so  unusual  and  unreasonable  a  period  as  to  give  rise 
to  the  presumption  that  the  conduct  of  the  officer  was  prompted 
or  ratified  by  the  plaintiff  ; 2  2d.  That  the  interference  of  the 
plaintiff  with  the  execution  of  the  writ,  whereby  he  procures 
the  property  to  be  left  in  the  custody  of  the  defendant,  gen- 
erally,3 but  not  universally,4  renders  the  writ  fraudulent  and 
void  as  against  the  vendees  and  creditors  of  the  defendant. 
But  wherever  it  appears  that  the  property  was  left  with  the 
defendant  not  merely  as  its  custodian,  but  with  intent  that  he 
should  continue  to  exercise  the  full  powers  of  ownership,  in- 
cluding the  power  of  sale,  the  most  indulgent  of  Courts  will 

1  Farrington  v.  Strickland,  15  Johns.  428 ;  Farrington  v.  Sinclair,  15  Johns. 
430  ;  Etheredge  v.  Edwards,  1  Swan,  42G  ;  Cumberland  Bank  v,  Hann,  4  Har. 
100;   Herkimer  Co.  v.  Brown,  G  Hill,  232  ;  Butkr  i\  ilaynard,  11  Wend.  551 ; 
Huwrll  v.  Alkyn,  2  Raw.  282  ;  Commonwealth  v.  Strembach,  3  Raw.  3il ;  Wood 
v.  Vanarsdalo,  3  Raw.  401. 

2  U.  S.  v.  Conygham,  4  Ball.  358  ;  Dean  v.  Davidson,  13  S.  &  R.  3i5  ;  Corlies 
V.  Stanbridge,  5  Raw.  28G  ;  Levy  v.  Wallis,  4  Ball.  107  ;  Kellogg  v.  Griffin,  17 
Johns.  274;  Swigert  v.  Thomas,  7  Dana,  220;  Bourne  v.  Hooker,  11  B.  Monr. 
25  ;  Lnpey  on  Sheriffs,  125  ;  Dickenson  v.  Cook,  17  Johns.  332  ;  Lewis  v.  Smith, 

2  S.  &  R.  142. 

3  Parker  v.  Waugh,  34  Mo.  340 ;  Berry  v.  Smith,  3  Wash.  GO  ;  Rew  v.  Barber, 

3  Cow.  272  ;  Storm  v.  Woods,  11  Johns.  110 ;  U.  S.  v.  Conygham,  Wall.  C.  C. 
178  ;  Russell  v.  Gibbs,  5  Cow.  390  ;  Ball  v.  Shell,  21  Wend.  222  ;  Knower  v.  Bar- 
nard,  5  Hill,  377 ;  McClure  v.  Ege,  7  Watts,  74 ;  Hickman  u.  Caldwell,  4  Raw. 
37i) ;  Wood  v.  Gary,  5  Ala.  43 ;  Patton  v.  Hayter,  15  Ala.  18  ;  Zug  v.  Lau^hlin,  23 
Ind.  178  ;  Earl's  Appeal,  13  Peim.  St.  483  ;  Weir  v.  Hale,  3  W.  &.  S.  433  ;  luray 
r.  Magnay,  11  M.  &  W.  267  ;  Hunt  v.  Hooper,  12  M.  &  W.  GG4 ;  Sawle  v.  Payn- 
ter,  1  D.  &R.  307  ;  Eberle  u.  Mayer,  1  Raw.  3G6;  Slocombu.  Blackburn,  18  Ark. 
309 ;  Albortson  v.  Goldby,  28  Ala.  711 ;  Kirkpatrick  v.  Carson,  1  Vroom,  331 ; 
Meutz  v.  Hamman,  5  Whart.  150. 

4  Casher  u.  Peterson,  1  South.  317  ;  Williamson  v.  Johnston,  7  Halst.  8G  ;  Ster- 
ling v.  Van  Cleve,  7  Halst.  285  ;  James  v.  Burnett,  Spencer,  636  ;  Houston  v. 
Button,  3  Harring.  37  ;  Snipes  ».  Sheriff,  1  Bay,  295;  Brown  v.  Gillilaiid,  3  Des- 
sau, 539  ;  Greenwood  v.  Naylor,  1  McCord,  414. 

F.  Ex.— 27. 
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not  hesitate  to  treat  the  levy  as  colorable  and  fraudulent.1 
The  lien  of  an  attachment  is  usually  regarded  as  being  de- 
pendent for  its  inception  and  continuance  upon  an  actual 
seizure  of  the  property.  Therefore,  in  levying  an  attach- 
ment, the  property  must  be  taken  and  kept  from  the  posses- 
sion of  the  defendant.2  This  rule,  which  we  have  just  stated 
to  be  applicable  to  levies  of  attachments,  is,  in  several  of  the 
States,  equally  applicable  to  levies  of  executions.  In  these 
States,  the  officers  levying  executions  must  take  possession  of 
the  property  in  person  or  by  keepers.  The  defendant  cannot 
be  one  of  these  keepers.  The  levy  must  be  succeeded  by 
such  a  change  of  possession  as  is  open  and  visible.  The  offi- 
cers must  be  in  charge  of  the  property,  so  that  persons  about 
to  deal  with  it  will,  by  the  exercise  of  ordinary  powers  of  ob- 
servation, know  that  it  is  no  longer  in  the  control  of  the  de- 
fendant. If  the  property  is  not  removed  to  another  place,  a 
keeper  should  be  kept  with  it,  and,  in  case  of  his  temporary 
absence,  the  property  should  be  locked  up  or  otherwise  kept 
from  the  possession  of  the  defendant.  If  the  officer  levying 
does  not  take  and  retain  possession,  his  levy  is  invalid  as 
against  purchasers  or  subsequently  levying  creditors.3  If  the 
sheriff's  keeper,  by  collusion  with  another  officer,  surrenders 
or  abandons  possession  to  enable  the  latter  to  levy,  this  collu- 
sive act  cannot  prejudice  the  prior  levy.4 

1  Cook  v.  Wood,  1  Harr.  N.  J.  251 ;  Parys  &  Co.'s  Appeal,  5  "Wright,  273  •, 
Keyset's  Appeal,  13  Penn.  St.  409;  Swigert  u.  Thomas,  7  Dana,  220  ;  Cumber- 
land Bank  v.  Hann,  4  Harr.  N.  J.  1G7  ;    Davidson  v.  Waldron,  31  111.  12'); 
Heitzman  v.  Divil,  11  Penn.  St.  264;  Farrington  v.  Sinclair,  15  Johns.  428. 

2  Bagley  v.  White,  4  Pick.  395  ;  Fettyplace  v.  Dutch,  13  Pick.  388 ;  Mills  v. 
Camp,  14  Conn.  219  ;  Taintor  v.  Williams,  7  Conn.  271.     See  Drake  on  Attach- 
ment, Sees.  255-257. 

8  Duterte  v.  Driard,  7  Cal.  549  ;  Border  v.  Benge,  12  Iowa,  330 ;  Tortis  u. 
Parker,  8  Tex.  23 ;  Converse  v.  McKee,  14  Tex.  30  ;  Barnes  v.  Billington,  1 
Wash.  29;  Hnvely  v.  Lowry,  30  111.  44G ;  Davidson  v.  Waldron,  31  HI.  120; 
Crawford  v.  Newell,  23  Iowa,  453 ;  Calderwood  v.  Provost,  9  Rob.  La.  182  ;  Mil- 
ler v.  Streeder,  18  La.  An.  56 ;  Simpson  u.  AUain,  7  Rob.  La.  500  ;  Soott  v.  Neb- 
lett,  6  La.  An.  182  ;  Taylor  v.  Stone,  2  La.  An.  910.  The  North  Carolina  cases 
may  not  fully  sustain  the  rules  laid  down  in  the  text  ;  but  they  certainly  require 
that  the  levy  should  soon,  if  not  immediately,  be  followed  by  such  a  change  in 
the  condition  and  control  of  the  property  as  will  reveal  to  ordinary  observers  the 
true  condition  of  affairs.  (Wilson  v.  Hensley,  4  Ired.  06  ;  Roberts  v.  Scales,  1 
Ired.  88  ;  Mangum  v.  Hamlet,  8  Ired.  44  ;  Rives  v.  Porter,  7  Ired.  74.) 

4  Leach  v.  Pine.  41  111.  GG. 
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§  262.  Acts  necessary  to  levy  of  attachment. — In  the 
preceding  section,  we  have  stated  that,  in  some  of  the  States, 
the  acts  necessary  to  a  valid  levy  of  an  attachment  were 
equally  essential  to  the  valid  levy  of  an  execution.  We  shalLT; 
therefore,  devote  this  section  to  the  consideration  of  those 
necessary  acts.  "  The  nature  of  the  possession  and  custody 
which  an  officer  is  to  keep  will  depend  upon  the  nature  and 
position  of  the  property,  as  ships,  rafts,  piles -of  lumber, 
masses  of  stone,  or  lighter,  more  portable,  and  more  valuable 
goods.  In  general,  it  may  be  said  that  it  shall  be  such  a  cus- 
tody as  to  enable  an  officer  to  retain  and  assert  his  power  and 
control  over  the  property,  and  so  that  it  cannot  probably  be 
withdrawn,  or  taken  by  another,  without  his  knowing  it."  1 

r"  The  doings  of  an  officer,  in  respect  to  personal  property, 
cannot  amount  to  a  valid  attachment,  unless  the  articles  are 
taken  into  his  actual  custody,  or  are  placed  under  his  exclus- 
ive control.  The  articles  must  be  within  the  power  of  the 
officer.  He  must  continue  to  retain  this  power  over  them  by 
remaining  present  himself,  by  appointing  an  agent  in  his  ab- 
sence, by  taking  a  receipt  for  the  property,  by  inventorying 
and  marking  them,  or  by  a  seasonable  removal  of  them.  It 
is  not  necessary  that  they  should  be  removed,  but  they  must, 
in  all  cases,  be  put  out  of  the  control  of  the  debtor."  2  The 
officer  who  is  attempting  to  levy  an  attachment  must,  in  the 
first  place,  go  where  the  property  is.  He  must  get  it  within 
his  view,  and  subject  to  his  control.  In  the  case  of  Taftts  v. 
Manlove,3  the  sheriff  went  to  the  store  of  the  defendant. 
The  store  was  found  securely  fastened  in  front  and  rear  by 
iron  shutters.  The  officer  and  his  deputies  stationed  them- 
selves at  these  closed  entrances,  and  prevented  all  ingress  or 
egress.  "While  they  were  thus  standing  guard,  the  debtor 
filed  his  petition  in  insolvency.  Immediately  thereafter,  on 
the  sheriff's  threat  that  he  would  force  the  doors,  he  was  given 
the  key.  He  then  entered,  levied  on  the  goods,  made  his  in- 
ventory, and  left  a  keeper  in  charge.  A  contest  then  took 
place  in  the  Courts  between  the  sheriff  and  the  debtor's  as 

1  Hemmenway  v.  Wheeler,  14  Pick.  410. 

2  Bryant  v.  Osgood,  52  N.  H.  135. 
•  U  Gal.  47. 
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signee  under  the  proceedings  in  insolvency.  This  contest  re- 
sulted in  favor  of  the  assignee,  the  Supreme  Court  saying : 
"  It  is  too  plain  for  argument  that  there  can  be  no  levy  wheu 
the  officer  does  not  even  know  the  subject  of  the  levy.  As 
well  might  a,  sheriff  stand  in  the  street,  and  levy  upon  the 
contents  of  a  banking-house,  as  to  stand  in  a  store  door  at 
midnight,  and  claim  that,  merely  by  standing  there,  and  pre- 
venting any.  person  from  coming  into  the  store,  he  had  levied 
on  the  contents,  whatever  they  were,  of  the  store  ;  and  this 
without  having  any  knowledge  of  the  general  nature  of  the 
stock,  much  less  of  the  particular  description  or  value.  But, 
us  we  said  before,  nothing  appears  to  show  that  the  mere 
watching  and  guarding  of  the  storehouse  was  meant  to  be  a 
levy  on  the  property  inside  ;  but  these  were  acts  merely  in 
prosecution  of  the  design  to  enter  the  house,  and  levy  on  the 
property  there,  which  purpose  was  afterward  accomplished." 
The  property  attached  must  always  be  put  within  the  con- 
trol of  the  officer,  and  therefore  beyond  the  control  of 
the  defendant.1  In  one  case,  it  was  held  that  the  prop- 
erty must  be  touched  by  the  officer.  Hence,  when  one 
officer  gained  entrance  to  a  building,  and  proclaimed  a  levy 
on  its  contents,  and  another  officer,  subsequently  entering, 
took  hold  of  a  particular  article  and  levied  on  it,  prece- 
dence was  accorded  to  the  latter  levy.2  But  this  case  is 
in  opposition  to  a  strong  and  decisive  current  of  authorities. 
It  is  not  essential  that  the  property  should  be  moved  or 
touched.  It  is  enough  that  the  officer  assumes  control  under 
the  writ,  and  keeps  some  one  in  charge  of  the  property.3 
Thus,  an  officer  may  enter  a  store,  proclaim  his  levy,  obtain 
possession  of  the  keys,  and  lock  the  doors.  ITere,  the  prop- 
erty, being  within  his  control,  must  be  treated  as  subject  to  a 
valid  attachment.4  The  possession  of  the  officer  must  not  be 

1  Odiorne  v.  Colley,  2  N.  H.  CG  ;  Lane  v.  Jackson,  5  Mass.  157  ;  Huntington 
u.  Blaisdell,  2  N.  H.  317 ;  Kilbourne  v.  Frcllsen,  22  La.  An.  207 ;  Page  r>.  Gen- 
ercs,  G  La.  An.  551 ;  Lyon  v.  Root,  12  Vt.  233 ;  Tomlinson  v.  Collins,  20  Conn. 
364. 

2  Hollister  v.  Goodale,  8  Conn.  332. 

8  Nichols  v.  Patten,  18  Me.  231 ;  Naylor  v.  Dennie,  8  Pick.  108 ;  Huntington 
r.  Blaisdell,  2  N.  H.  317  ;  Trounstein  i'.  Rosenham,  22  La.  An.  525. 

*  Denny  v.  Warren,  16  Mass.  420  ;  Gordon  v.  Rodman,  16  Mass.  465  ;  Shephard 
p.  Butterneld,  4  Cush.  425 ;  Newton  v.  Adams,  4  Vt.  437. 
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temporary  in  its  character.  It  must  continue  as  long  as  it  ia 
desired  that  the  attachment  lieu  should  remain  in  force.  Au 
abandonment  of  the  possession  is  an  abandonment  of  the  levy. 
The  property  must  not  be  restored  to  the  real  or  apparent 
custody  of  the  defendant.  The  change  of  possession  must  be 
actual  and  substantial,  and  not  merely  formal  or  colorable. 
It  is  not  indispensable  that  the  officer  should  be  in  visible 
possession  every  moment.  But  his  connection  and  control  of 
the  property  ought,  nevertheless,  to  be  so  continuous  that  it 
cannot  probably  be  removed  or  disturbed  without  his  knowl- 
edge. J  But  if  the  defendant  obtains  admission  to  a  building 
where  the  property  is,  by  entering  through  a  back  door,  of 
which  the  officer  had  no  knowledge,2  or  by  entering  a  room  by 
the  officer's  permission,  and  then  locking  him  out,3  neither  of 
these  acts  will  suspend  nor  destroy  the  attachment  lieu. 

§  262a.   Property  not  capable  of   manual  delivery. — 

Property  of  great  value  belonging  to  the  defendant  may  be 
of  such  a  character,  or  so  situated,  that  it  cannot  be  seized 
upon  and  taken  into  the  possession  of  the  officer  holding  the 
writ.  This  is  frequently  the  case  with  stocks  or  shares  in 
corporations,  and  with  various  choses  in  action,  where  such 
shares  or  choses  are  subject  to  execution.  In  almost  every 
State,  statutes  have  been  enacted  upon  this  subject,  designat- 
ing the  various  steps  to  be  taken  in  levying  the  writ.  These 
statutes  are  so  numerous,  and  so  dissimilar,  that  we  shall  not 
here  attempt  their  compilation,  nor  undertake  to  present  any 
very  exact  statement  of  their  general  purport.  With  respect 
to  shares  in  corporations,  the  usual  method  of  making  a  levy  is 
by  leaving  a  copy  of  the  writ  with  the  president,  secretary, 
cashier,  or  other  chief  officer,  with  a  notice  stating  that  the 
shares  of  stock  held  by  the  defendant  are  levied  upon  under 
the  writ.4  In  the  greater  number  of  the  States,  choses  in 

1  Burrows  v.  Stoddard,  3  Conn.  1GO ;  Nichols  v.  Patten,  18  Me.  231 ;  Sander- 
Bon  v.  Edwards,  16  Pick.  144  ;  Boynton  u.  Warren,  99  Mass.  172. 

2  Shephard  v.  Butterfield,  4  Gush.  465. 

3  Harriman  u.  Gray,  108  Mass.  229. 

4  Code  Ala.  Sees.  1783  and  1788  ;  Sec.  2626,  Code  of  Geo. ;  Powell  v.  Parker,  38 
Geo.  G44  ;  Bailey  v.  Strohecker,  38  Geo.  259  ;  Laws  of  Arizona,  p.  405,  Sec.  125  ; 
6ec.  542,  C.  C.  Pr.  Cal. ;    Kurd's  Rev.  St.  of  III.  628,  Sac.  53  ;    Sec.   29G7,  C,>dj 
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action,  and  other  personal  property  not  capable  of  manual 
delivery,  are  reached  by  trustee  process,  foreign  attachment, 
garnishment,  or  b}T  proceedings  supplemental  to  execution, 
and  not  by  direct  seizure.  In  such  cases,  the-  person  indebted 
to  the  defendant,  or  who  has  property  of  the  defendant's  in 
his  hands  which  cannot,  either  owing  to  its  character,  or  to  the 
obligations  attached  to  it  by  pledging  or  otherwise,  be  seized 
by  the  officer,  must  be  notified  that  the  debt  or  property  is 
attached  under  the  writ.1  This  notice  must,  in  New  York, 
specify  what  property  is  attached.  A  general  notice  that  all 
the  property  of  the  defendant  is  attached  is  not  sufficient.2 
A  levy  upon  a  bill  of  lading  is  not  equivalent  to  a  levy  on  the 
goods  therein  described,  and  creates  no  lieu  against  such 
goods,  though  they  are  so  situated  that  the  officer  cannot 
seize  them,  being  beyond  his  territorial  jurisdiction.3 

§  263.  Levies  on  ponderous  and  immovable  property.  — 

We  have  already  stated  that,  in  determining  the  sufficiency 
of  an  alleged  levy,  the  character  of  the  property  must  some- 
times be  considered.  The  law  does  not  require  impossibili- 
ties. Therefore,  it  does  not  require  that  the  same  acts  shall 
be  requisite  to  a  levy  upon  ponderous  or  immovable  property 
as  upon  that  of  which  a  complete  and  visible  change  of  pos- 
session may  be  easily  consummated.4  Growing  crops  cannot 
be  taken  into  possession  of  the  officer  except  by  destroying 
them,  or  by  disseizing  the  owner  of  the  real  estate  on  which 
they  are  growing.  When  about  to  levy  on  them,  the  offi- 
cer should  give  the  act  as  much  notoriety  as  possible.  It 
would  be  prudent  in  him  to  call  witnesses  and  indorse  that  fact 

Iowa ;  Gen.  St.  Conn.  Ed.  of  1875,  p.  457,  Sec.  18 ;  Rev.  St.  of  Me.  p.  6G6,  Sees. 
13  and!  14  ;  Sec.  235,  Code  of  Procedure  of  N.  Y. ;  Mechanics'  &  T.  Bank  v.  Da- 
kin,  33  How.  Pr.  316 ;  S.  C.  50  Barb.  587. 

1  Laws  of  Arizona,  p.  405,  Sec.   125 ;  Sec.  2892,  Code  Ala.  ;  Sec.  3532,  Code 
Geo. ;  Hurd's  Til.  St.  550,  Sec.  1 ;  Sees.  29G7,  3501,  3502,  Code  Iowa;    Sec.  542, 
C.  C.  P.  of  Cal.  ;  Sec.  235,  C.  C.  P.  of  N.  Y. 

2  O'Brien  v.  Mech.  Ins.  Co.  14  Abb.  Pr.  N.  S.  314;  45  How.  Pr.  453  ;  Kuhl- 
tnan  r.  Orsen,  5  Duer,  2i2  ;  Wilson  v.  Duncan,  11  Abb.  Pr.  3;  Clarke  v.  Good- 
ridge,  41  N.  Y.  210.     Contra,  Grccnleaf  v.  Mumford,  19  Abb.  Pr.  469 ;  30  How 
Pr.  30  ;  Drake  v.  Goodridge,  51  Barb.  78. 

8  Taacks  v.  Schmidt,  18  Abb.  Pr.  307. 
4  Farrington  v.  Sinclair,  15  Johns.  428. 
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on  the  writ.1  In  North  Carolina,  he  must  go  on  the  land  and 
proclaim  the  levy.2  Bat  in  other  States,  the  mere  indorse- 
ment of  the  levy  on  the  writ  seems  to  be  all  that  is  required.3 
When  the  crop,  though  still  standing  in  the  field  or  resting  in 
the  ground,  has  matured,  and  is  ready  to  be  dug  or  harvested, 
a  formal  levy  is  insufficient.  The  officer  must  harvest  the 
crop  and  bring  it  into  his  possession.4  A  stack  of  grain  may 
bo  levied  upon  by  going  to  it,  making  a  formal  levy,  and  for- 
bidding defendant  from  touching  it.5  A  similar  levy  seems 
to  be  sufficient  to  create  an  attachment  lien  on  hewn  stones,6 
iron  ore,7  and  mill  logs.8  What  is  essential  to  constitute  a 
levy  on  a  baud  of  wild  cattle  was  discussed,  but  not  decided, 
in  an  early  case  in  Texas.9  In  Georgia,  a  levy  on  cattle  as 
they  run  is  void.  Possession  must  be  taken  at  once,  or  as 
rapidly  as  practicable.10  In  New  Hampshire,  a  levy  on  prop- 
erty, not  capable  ^f  being  taken  into  the  officer's  possession, 
must  be  made  in  the  same  manner  as  a  levy  upon  real  estate.11 
The  law  in  regard  to  the  change  in  the  possession  of  property 
levied  upon  under  an  execution,  very  much  resembles  that  in 
regard  to  the  change  of  possession  accompanying  a  sale  of 
chattels.  In  the  majority  of  the  States,  the  fact  that  the 
property  is  not  subjected  to  an  immediate  change  of  posses- 
sion, though  it  may  be  evidence  of  fraud,  is  not  conclusive 
against  either  a  sale  or  a  levy.  In  the  minority  of  the  States, 
the  want  of  this  change  is  alike  conclusive  against  the  validity 
both  of  a  sale  and  of  a  levy,  when  the  rights  of  third  persons 
are  drawn  in  question.  But  when  the  articles  are  such  that 
their  delivery  or  removal  is  difficult  or  impossible,  there  must 

1  Davidson  v.  Waldron,  31  111.  120. 

2  State  v.  Poor,  4  D.  &  B.  384. 

3  Pierce  v.  Roche,  40  111.  292 ;  Whipple  v.  Foot,  2  Johns.  418 ;  Hartwell  v.  Bis- 
Bell,  17  Johns.  128. 

4  Head  v.  Fairbanks,  5  Met.  111. 

5  Gallagher  v.  Bishop,  15  Wis.  276.     See  also  Merrill  v.  Sawyer,  8  Pick.  397. 

6  Hemmenway  v.  Wheeler,  14  Pick.  408  ;  Polley  v.  Iron  Works,  4  Allen,  329. 

7  Mills  v.  Camp,  14  Conn.  219. 

8  Bicknell  v.  Trickey,  34  Me.  273.     For  levy  on  lumber,  see  Davidson  v.  Wai- 
iron,  31  111.  120. 

9  Portis  v.  Parker,  8  Tex.  28. 

10  Sheffield  v.  Key,  13  Geo.  528. 

11  Bryant  v.  Osgood,  52  N.  H.  182. 
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be  a  modification  or  an  entire  suspension  of  the  general  rule 
requiring  such  delivery  or  removal.  In  a  preceding  chapter 
we  have  considered  the  cases  in  which,  owing  to  the  character 
of  the  property,  a  sale  need  not  be  accompanied  by  an  imme- 
diate and  visible  change  in  the  possession  of  the  chattels  sold. 
"We  refer  to  the  decisions  there  cited  and  the  principles  there 
announced,  believing  they  must  prove  of  material  assistance 
in  determining  the  cases  in  which,  owinsc  to  the  character  of 

o  o 

the  property,  an  officer  levying  a  writ  may  be  either  wholly  ex- 
cused from  taking  possession,  or,  if  not  wholly  excused,  may  be 
mstified  in  assuming  only  that  amount  and  character  of  do- 
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miniou  to  which  the  property  can  be  readily  subjected. 

§  264.  Forthcoming  and  delivery  bonds. — In  many  of 
the  States,  the  defendant  may  retain  possession  of  property 
levied  upon,  if  he  sees  proper  to  execute  a  bond,  with  suffi- 
cient sureties,  conditioned  that  he  will  have  the  property 
present  to  be  sold  at  the  time  and  place  appointed  for  the  sale. 
These  bonds  are  sometimes  called  "forthcoming"  and  some- 
times "  delivery  bonds."  Their  form  differs  somewhat  in  the 
different  States.  But  even  if  the  form  be  not  in  conformity 
with  statutory  regulation,  the  bond  may,  nevertheless,  often 
be  enforced,  because  its  form  and  substance  are  sufficient  to 
constitute  a  good  common-law  obligation.1  Hence,  a  bond 
without  sureties,  though  not  in  conformity  to  the  statute,  may 
be  enforced  if  the  plaintiff  accepts  it.2  The  object  of  the 
bond  is  to  permit  the  defendant  to  continue  in  the  use  and 
possession  of  the  property  levied  upon,  and  at  the  same  time 
to  secure  its  beina;  forthcoming  when  needed  for  the  satisfac- 

O  \j 

tiou  of  the  writ.3  A  forthcoming  or  delivery  bond  must  he 
given  by  the  person  whose  property  has  been  levied  upon.4 
It  should  state  the  issuing  of  the  execution,  the  amount 
for  which  it  issued,5  and  the  person  whose  property  has  been 

1  Butler  v.  O'Brieii,  5  Ala.  316  ;  Grant  v.  Brotherton,  7  Mo.  458  ;  Meredith  r 
Richardson,  10  Ala.  828  ;  Waterman  u.  Frank,  21  Mo.  108  ;  Selmes  v.  Smith,  21 
Mo.  526. 

2  Walker  v.  McDowell,  4  S.  &  M.  118. 

3  Skinner  v.  Jayne,  24  Miss.  567. 

4  Nabours  v.  Cocks,  24  Miss.  44. 

6  Barker  r.  Plantt  rs'  Bank,  5  How.  Miss.  566  ;  Entwiale  u.  Bussard,  2  Cr.  G, 
C.  331 ;  Ambler  v.  McMeohan,  1  Cr.  C.  C.  320. 
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taken.1  It  need  not  show  at  whose  instance  the  levy  was 
made.2  It  cannot  be  executed  to  a  deceased  plaintiff,  though 
his  decease  is  subsequent  to  the  issue  of  the  writ.3  In  In- 
diana, the  bond  should  contain  a  provision  permitting  defend- 
ant to  sell  the  property  at  private  sale,  and  turn  over  the  pro- 
ceeds to  the  sheriff.  The  defendant,  executing  a  bond  with- 
out this  provision,  cannot,  on  account  of  its  absence,  avoid  the 
bond.4  The  bond  should  correctly  describe  the  execution. 
For  a  material  variance  in  this  respect,  it  may  be  quashed.5 
It  is  otherwise  where  the  variance  is  immaterial,  or  of  but 
trifling  importance.6  To  be  valid,  the  .bond  must  be  based 
upon  a  levy  upon  tangible  property,  such  as  could  be  redeliv- 
ered  to  defendant  after  the  levy,  and  such  as  he  could  have 
forthcoming  at  the  sale.7  The  levy  must  also  have  been  made 
upon  a  valid  judgment — one  that  was  not  void  when  entered,8 
nor  satisfied  by  a  prior  levy,  nor  otherwise  before  the  levy  on 
which  the  bond  was  given.9  The  parties  to  a  forthcoming 
bond  are  said  to  be  estopped  from  disputing  the  truth  of  its 
recitals. 10  This  rule  would  no  doubt  prevent  their  gainsaying 
the  issue  of  the  execution,  the  levy  upon  the  property,  and 
its  return  to  the  possession  of  the  defendant.  The  bond  is, 
nevertheless,  not  a  waiver  of  prior  irregularities,11  nor  of  the 
right  to  claim  that  the  property  is  exempt  from  execution  ; 1S 
or  that  it  does  not  belong  to  the  defendant.13  When  a  bond  is 
given,  and  the  property  is  returned  to  the  defendant,  it  seems 
no  longer  to  be  regarded  as  in  the  custody  of  the  law.  The 

1  Lewis  v.  Thompson,  2  H.  &  M.  100. 

2  Grady  v.  Threadgill,  13  Ired.  228. 

8  Smith  v.  Montgomery,  11  S.  &  M.  284. 

4  Patterson  v.  Brown,  1  Ind.  5G7  ;  Paul  v.  Arnold,  12  Ind.  197. 

6  Lunsford  v.  Richardson,  5  Ala.  618. 

6  Anderson  u.  Rhea,  7  Ala.  104  ;  Portia  v.  Parker,  8  Tex.  23. 

7  Long  v.  U.  S.  Bank,  1  Freem.  Ch.  375 ;  Patterson  v.  Denton,  1  S.  &  M.  Ch. 
592. 

8  Ex  parto  Cheatham,  G  Ark.  531 ;  Buckingham  t;.  Bailey,  4  S.  &  M.  538. 

9  Miller  v.  Ashton,  7  Blackf.  29. 

10  Crisman  v.  Matthews,  1   Scam.  148  ;  Mead  v.  Figh,  4  Ala.  279 ;  Love  v 
Smith,  4  Yerg.  117  ;  Portis  u.  Parker,  8  Tex.  23. 

11  Page  v.  Coleman,  9  Port.  275  ;  Van  Cleave  v.  Haworth,  5  Ala.  188. 

12  Perry  v.  Hensley,  14  B.  Monr.  474 ;  Robards  v.  Samuel,  17  Mo.  555. 

13  Waterman  v.  Frank,  21  Mo.  108. 
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defendant  may  dispose  of  it  as  he  sees  fit.  It  may  also  lie 
taken  in  execution  under  other  writs  in  favor  of  other  plaint- 
iffs. :  But  the  bond  does  not  release  the  property  so  absolutely 
and  irrevocably  that  the  officer  cauuot  levy  on  it  again.2  Af- 
ter executing  the  bond,  the  defendant  is  bound  to  use  the  same 
degree  of  care  in  the  management  and  preservation  of  the 
property  which  would  have  been  exacted  of  the  sheriff  if  no 
bond  had  been  given.  If  the  property  is  lost,  stolen,  or  injured, 
the  defendant  and  his  sureties  are  not  relieved  from  responsi- 
bility, unless  they  can  show  an  excuse  sufficient  to  relieve  a 
sheriff  in  like  circumstances.3  The  death  of  a  slave  or  other 
animal,  after  the  giving  of  the  bond,  is  a  discharge  of  the  lia- 
bility qf  the  defendant  and  his  sureties  to  produce  it  at  the 
sale,  provided  they  did  not,  by  their  act  or  neglect,  contribute 
to  such  death.4  The  failure  to  deliver  the  whole  of  the  prop- 
erty to  the  officer,  at  the  time  and  place  specified  in  the  bond, 
is  a  forfeiture  thereof.5  A  surety  may,  however,  be  relieved 
when  the  non-delivery  was  occasioned  by  unavoidable  or  un- 
foreseen accident.6  The  return  of  the  execution  unsatisfied,7 
and  showing  that  the  delivery  bond  has  been  forfeited,  author- 
izes the  entry  of  judgment  on  the  bond  in  those  States  where 
any  such  entry  is  required.  As  a  general  rule,  a  delivery 
bond,  returned  forfeited,  of  itself  operates  as  a  judgment 
upon  which  execution  may  issue  against  the  obligors.8  This 
statutory  judgment  is,  in  some  of  the  States,  a  complete  mer- 
ger and  satisfaction  of  the  original  judgment.9  In  others,  it  is 

1  Jones  v.  Peasley,  3  Iowa,  52  ;  Biscoe  v.  Sandefur,  14  Ark.  569. 

2  Brush  u.  Seguin,  24  111.  254. 

3  Trotter  v.  White,  26  Miss.  88. 

4  Phillippi  v.  Capell,  38  Ala.  575 ;  Haralson  u.  Walker,  23  Ark.  415 ;  Falls  v. 
Wcissenger,  11  Ala.  801. 

5  Gliddens  v.  Dismukes,  29  Geo.  110 ;  Minor  v.  Lancashire,  4  How.  Miss.  347; 
Hill  v.  Robinson,  44  Penn.  St.  380 ;  Lee  v.  Moore,  12  Mo.  548  ;  Poteet  v.  Bryson, 
7  Ired.  337  ;  Mapp  v.  Thompson,  9  Geo.  42  ;  Wright  v.  Lepper,  2  Ohio,  297. 

6  Chancellor  v.  Vanhook,  2  B.  Mon.  447. 

7  Pelham  v.  Page,  G  Ark.  148 ;  McKisick  v.  Brodie,  6  Ark.  375. 

8  Matter  of  Reardou,  9  Ark.  450  ;  Kelly  v.  Lank,  7  B.  Mon.  220  ;  Brooks  v. 
Harrison,  2  Ala.  209  ;  Jones  u.  Myrick,  8  Gratt.  179  ;  Gibbs  v.  Frost,  4  Ala.  720 

9  Stewart  v.  Fuqua,  1  Walk.  175  ;  Bell  v.  Tombigbee,  4  S.  &  M.  519 ;  Chilton 
i\  Cox,  7  S.  &.  M.  791 ;  Connell  v.  Lewis,  1  Walk.  251 ;  Witherspoou  v.  Spring, 
5  How.  Miss.  60 ;  Joyce  v.  Farquhar,  1  A.  K.  Marsh.  20  ;  Douglas  v.  Twombly, 
25  Ark.  124. 
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regarded  merely  as  an  additional  security,  and  execution  may 
issue  on  either  judgment  until  one  becomes,  in  fact,  satisfied.1 
Notwithstanding  the  summary  remedy  afforded  by  the  stat- 
ute, a  forthcoming  or  delivery  bond  may  be  enforced  by  an 
action  of  debt  thereon.  The  statutory  remedy  is  cumulative. 
It  does  not  deprive  the  obligee  of  his  right  of  action  under 
the  form  pursued  at  common  law.2  The  reversal  of  the  orig- 
inal judgment  necessarily  destroys  the  statutory  judgment. 
The  latter  rests  on  the  former,  and  cannot  be  upheld  when 
its  only  support  is  withdrawn.3 

§  265.  Delivering  property  to  a  receiptor. — The  prac- 
tice, after  levy,  of  turning  over  property  to  some  third  person, 
who  is  willing  to  become  responsible  for  its  custody,  prevails 
in  many  of  the  States.4  The  person-who  assumes  this  respon- 
sibility is  usually  called  a  receiptor.  He  gives  to  the  officer 
a  receipt,  or  bond,  in  which  he  acknowledges  the  fact  of  the 
levy,  and  the  delivery  of  the  property  to  him  for  safe  keeping, 
and  engages  to  surrender  it  to  the  officer  on  proper  demand. 
He  becomes  the  mere  agent  or  keeper  of  the  officer.  His 
custody  is  still  the  custody  of  the  law.  The  levy  subsists  in 
as  full  force  as  though  the  property  remained  in  the  actual 
possession  of  the  officer.  Hence,  no  further  levy  can  be  made 
if  that  under  which  the  receiptor  holds  was  sufficient  in  value 
to  satisfy  the  writ.5  The  special  property  acquired  by  the 
officer  from  his  levy  continues  in  his  favor.  If  the  property 
is  destroyed  or  converted,  whether  by  the  receiptor,  or  the 
defendant,  or  by  a  stranger  to  the  writ,  the  officer,  by  virtue 

1  Cole  v.  Eobertson,  6  Tex.  356  ;  Leach  v.  "Williams,  8  Ala.  759  ;  Crawford  v. 
Bank  of  Mobile,  5  Ala.  55 ;  Branch  Bank  v.  Curry,  13  Ala.  304. 

2  Fossett  v.  Turnage,  9  Humph.  686  ;  McLain  u.  Taylor,  9  Ark.  358  ;  English 
v.  Finicey,  5  Blackf .  298. 

3  Hoy  u.  Couch,  5  How.  Miss.  188. 

4  Fowler  v.  Bishop,  31  Conn.  560  ;  Fitch  v.  Chapman,  28  Conn.  257  ;  Planted 
v.  Hoar,  45  Me.  380  ;  Hinckley  v.  Bridgman,  46  Me.  450  ;  "Waitt  v.  Thompson, 
33  N.  H.  161 ;  Flanagan  v.  Hoyt,  36  Vt.  565  ;  Clement  v.  Little,  42  N.  H.  563 ; 
Dewey  v.  Fay,  34  Vt.  138  ;  Carpenter  v.  Snell,  37  Vt.  255 ;  Cross  v.  Brown,  41 
N.  H.  283 ;  Paul  u.  Burton,  32  Vt.  148  ;  Jewett  v.  Torrey,  11  Mass.  219 ;  Parker 
v.  Warren,  2   Allen,  187  ;   Hartshorn  v.  Ives,  4  E.  I.  471 ;  Brown  u.  Gleed,  33 
Vt.  147. 

6  Hoyt  v.  Hudson,  12  Johns.  207. 
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of  his  specia]  property,  may  maintain  an  action  of  trespass  or 
trover,  or  for  the  possession  of  the  property,  in  case  its  pos- 
session can  be  obtained.1  The  receiptor,  on  the  other  hand, 
has  no  property,  general  nor  special,  in  the  goods  in  his  cus- 
tody.2 Having  no  right  of  property,  it  must  follow  that  he 
can  never,  in  his  capacity  as  receiptor,  have  any  right  of  ac- 
tion for  converting,  injuring,  or  destroying  property.  He 
innst  surrender  possession  to  the  officer  on  demand.  But  it 
is  said  that  no  valid  demand  can  be  made  unless  the  officer, 
on  his  part,  has  the  receipt  with  him  ready  to  be  surrendered 
when  the  receiptor's  obligation  is  fulfilled.3  A  very  radical 
difference  of  opinion  exists  in  reference  to  the  right  of  a 
receiptor  to  exonerate  himself  from  liability  by  showing  that 
the  property  did  not  belong  to  the  defendant,  and  therefore 
ought  not  to  be  held  under  the  writ.  In  New  York,  the  re- 
ceiptor is  estopped  from  asserting  that  the  property  belonged 
to  himself  or  to  any  other  stranger  to  the  writ.4  A  like  re- 
sult follows  in  Maine,  where  the  receipt  contains  an  admission, 
in  direct  terms,  that  the  property  is  that  of  the  defendant  in 
execution.5  But,  according  to  the  preponderance  of  the  au- 
thorities, a  receipt,  not  containing  a  direct  admission  of  the 
defendant's  title,  does  not  estop  the  receiptor  from  asserting 
his  own  title,  nor  from  relieving  himself  by  showing  that  he 
has  delivered  the  property  to  a  stranger  to  the  writ,  who  was 
the  true  owner.6  The  reasoning  on  which  these  cases  are 
based  is  this  :  The  liability  of  the  receiptor  to  the  officer  is 
contingent,  and  depends  upon  the  fact  of  the  officer's  being 
liable  to  some  one  else.  If  the  property  belongs  to  the  re- 

1  Baker  v.  Fuller,  21  Pick.  318  ;  Soule  v.  Austin,  35  Vt.  515. 

2  Norton  v.  People,  8  Cow.  137 ;  Dillenback  v.  Jerome,  7  Cow.  294 ;  Ludden 
v.  Lcavitt,  9   Mass.  104 ;  Commonwealth  v.  Morse,  14  Mass.   217  ;  Whitter  v. 
Smith,  11  Mass.  211. 

8  Gilmore  v.  McNeil,  45  Me.  599. 

4  Cornell  v.  Dakin,  38  N.  Y.  253  ;  People  v.  Beeder,  25  N.  Y.  302  ;  Burrall  v. 
Acker,  23  Wend.  GOG  ;  Dezell  u.  Odell,  3  Hill,  215. 

6  Penobscot  Boom  Co.  v.  Wilkins,  27  Me.  345. 

6  Learned  v.  Biyaut,  13  Mass.  224  ;  Dewey  v.  Field,  4  Met.  383  ;  Burt  v.  Per- 
kins-, 9  Gray,  317  ;  Morse  v.  Hurd,  17  N.  H.  24G ;  Dayton  v.  Merritt,  33  Conn. 
184;  Robinson  v.  Mansfield,  13  Pick.  139;  BaiTon  i<.  Cobleigh,  11  N.  H.  557: 
Fieher  v.  Bartlett,  8  Greenl.  122 ;  Lathrop  u.  Cook,  14  Me.  414.  See  Harris  v, 
Morse,  4'J  Me.  432. 
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ceiptor,  then  the  officer  is  not  bound  to  hold  it,  nor  to  have  it 
Bold  to  pay  the  debt  of  the  defendant.  As  the  officer  is  not 
liable  in  such  a  case  for  not  selling  the  property,  he  has  no 
right  to  make  the  receiptor  liable  for  not  producing  it  to  be 
sold.  If  the  goods  of  a  stranger  to  the  suit  are  seized,  the 
sole  liability  of  the  officer  for  those  goods  is  to  the  stranger 
who  owns  them.  If  the  receiptor  delivers  them  to  this 
stranger,  the  officer  is  no  longer  liable  to  the  stranger,  and  hence 

O          J  O  O  ' 

the  receiptor  should  no  longer  be  liable  to  the  officer.  The 
chief  vice  of  this  argument,  and  of  the  conclusion  which  it 
sustains,  is  that  it  permits  the  receiptor,  by  giving  his  receipt, 
to  obtain,  or  retain,  possession  of  the  property  apparently  in 
subordination,  but  really  in  hostility,  to  the  writ.  It  gives 
the  appearance  of  a  valid  and  sufficient  levy,  thereby  inducing 
the  creditor  to  forego  farther  measures  to  collect  his  debt. 
When  the  property  actually  belonging  to  the  defendant  has 
been  taken  beyond  the  reach  of  process,  the  receiptor  can 
make  his  claim  to  that  under  levy,  and  thus  render  ineffectual 
all  the  steps  taken  by  the  creditor. 

§  266.  The  inventory. — When  a  levy  is  made,  it  is  the 
duty  of  the  officer  to  make  an  inventory  of  the  property 
levied  upon.1  This  is  for  the  purpose  of  affording  means,  at 
any  subsequent  time,  of  showing  what  it  is  that  has  been 
seized  and  is  held  for  the  satisfaction  of  the  judgment.  If, 
from  the  inattention  of  the  sheriff  to  this  duty,  any  loss  should 
result  to  either  plaintiff  or  defendant,  the  officer  would  be 
liable  to  compensate  them  for  all  damages  sustained.2  While, 
for  the  purpose  indicated,  it  is  the  duty  of  an  officer  to  make 
an  inventory,  the  non-performance  of  this  duty  has  no  other 
result  than  to  make  him  liable  in  damages.  For  it  seems 
now  to  be  established,  beyond  dispute,  that  while  an  inven- 
tory is  always  proper,  yet  it  is  never  indispensable  to  the  val- 
idity of  a  levy.3 

1  Haggarty  v.  Wilber,   16  Johns.  287  ;  Beekman  v.  Lansing,  3  Wend..  446 ; 
Bond  v.  Willett,  1  Keyes,  381. 

2  Toulmin  v.  Lesesne,  2  Ala.  361. 

3  Roth  v.  Wells,  29  N.  Y.  485  ;   Bond  v.  Willett,  31  N.  Y.  102  ;   27  How.  Pr. 
47  ;  Pugh  v.  Calloway,  10  Ohio  St.  439 ;  Wood  v.  Vanarsdale,  3  Rawle,  401 ; 
Watts   v.  Cleaveland,  3   E.  D.  Smith,  553 ;    Weidensaul   v.  Reynolds,  49  Penn. 
St.  73. 
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§  267.  Levy  under  second  -writ. — AVhen  an  officer  once 
seizes  upon  property,  it  is  thereby  placed  in  custody  of  the 
law.  Writs  may  thereafter  come  to  the  hands  of  the  same 
officer  for  sen-ice.  If  so,  as  the  property  is  already  in  his 
custody,  there  is  no  reason  why  he  should  attempt,  by  any 
further  act,  to  place  it  in  his  custody  under  the  second  writ. 
For  when  goods  are  held  under  one  writ,  they  are  also  held 
under  all  other  writs  that  may  come  to  the  hands  of  the  same 
officer.  The  mere  receipt  of  a  second  execution  operates  as 
a  levy  of  the  property  already  in  the  officer's  hands  under 
a  former  writ.  Xo  other  nor  further  act  of  seizure  is  nec- 
essary.1 In  the  city  of  Chicago,  by  the  Statute  of  1861,  an 
officer  was  created,  called  the  "  custodian."  It  was  his  duty 
to  receive  goods  levied  upon  by  other  officers  ;  to  keep  them 
in  safety  ;  to  sell  them,  and  to  make  return  of  the  proceeds 
of  the  sale  to  the  officer  from  whom  the  goods  were  received. 
Under  this  act,  when  au  officer,  after  making  a  levy  and  turn- 
ing over  the  -goods  to  the  possession  of  the  custodian,  received 
another  writ  against  the  same  defendant,  the  receipt  of  such 
writ  did  not  operate  as  a  constructive  levy.  In  this  case,  the 
property  had  passed  out  of  the  possession  of  the  officer.  It 
was  necessary  for  him  to  go  to  the  property,  to  make  a  formal 
levy  in  view  thereof,  and  to  inform  the  custodian  of  what  he 
had  done.2 

§  268.  The  effect  of  a  levy  upon  the  title  to  the  prop- 
erty.— The  lien  of  an  execution  gives  the  officer  entrusted 
with  its  service  no  general  nor  special  property  in  the  defend- 
ant's goods.  The  goods  may  be  destroyed,  or  removed  from 
the  reach  of  the  writ,  without  giving  the  officer  any  right  of 
action  against  any  one.3  But  the  moment  that  a  levy  is  made, 

1  Leach  v.  Pine,  41  111.  65  ;  State  v.  Doan,   39  Mo.  44  ;  Turner   v.  Austin,  16 
Mass.  181  ;   Bank  of  Lansingburg  u.  Crary,  1  Barb.  542  ;  Van  Winkle  v.  Udall, 
1  Hill,  559 ;  Slade  u.  Van  Vechten,  11  Pai.  21 ;  Cresson  u.  Stout,  17  Juhns.  116 ; 
McCormick  r.  Miller,  3  P.  &  W.  230  ;  Watmaugh  v.  Francis,  7   Penn.  St.  206; 
Jones  u.  Atherton,  2  Marsh,  375  ;  S.  C.  7  Taunt.  56 ;  Sawle  u.  Paynter,  1  D.  & 
R.  307  ;  Wintle  v.  Freeman,  11  Ad.  &  El.  539 ;  1  G.  &  D.  93 ;  Wintle  u.  Chet- 
u-yud.  7  D.  P.  C.  554 ;  1  W.  W.  &  H.  531. 

2  Chittenden  u.  Rogers,  42  111.  100. 

3  llotchkiss  r.  McVickar,  12  Johns.  405.     See  Ante,  Sec.  196. 
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the  rights  and  remedies  of  the  officer  are  material]}'  changed  ; 
or,  more  accurately  speaking,  he,  from  that  moment,1  is  vested 
with  rights  and  entitled  to  remedies  to  which  he  could  before 
urge  no  valid  claim.  He  is  entitled  to  retain  such  possession 
and  control  of  the  property  as  may  be  necessary  to  make  it 
productive  under  the  writ.  The  law,  therefore,  concedes  to 
him,  as  to  a  bailee,  a  special  property  in  the  goods  in  his  cus- 
tody. It  gives  him  all  the  legal  remedies  needed  to  maintain 
his  rights,  and  to  secure  him  indemnity  for  their  invasion. 
If  the  property  is  taken  from  him,  or  if,  being  left  by  him  in 
the  possession  of  another,  it  is  taken  from  such  possession  by 
any  one,  or  is  converted  by  the  custodian,  the  officer  may  sus- 
tain an  action  of  replevin,  trespass,  or  trover,  just  as  the  owner 
of  an  absolute  title  could  do  in  like  circumstances.2  He  may 
sustain  either  of  these  actions  against  the  defendant,  as  well 
as  against  a  stranger  to  the  suit.3  The  officer's  title  is  depend- 
ent for  its  continuance  upon  the  continuing  of  the  necessity  of 
holding  the  property  to  answer  the  purposes  of  the  writ.  If 
the  judgment  should  be  satisfied,  or  if,  from  any  cause,  it 
should  cease  to  be  in  force,  or  if  the  levy  should  be  set  aside, 
the  officer  would  no  longer  have  the  right  to  withhold  pos- 
session from  the  defendant.  As  against  the  general  owner, 

1  Hay  wood  v.  Sledge,  3  Dev.  333  ;  Lyon  v.  Steuart,  5  J.  J.  Marsh.  G7G  ;  Clem- 
ent v.  Garland,  53  Me.  427. 

2  Parker  v.  Dean,  45  Miss.  403  ;  Wright  v.  Lepper,  2  Ohio,  297  ;  Garner  r. 
Willis,  Brcese,  368  ;  Hartwell  v.  Bissell,  17  Johns.  128  ;  Palmer  v.  People,  10 
Wend.  1G5 ;  Dunkin  v.  McKee,  23  Ind.  447  ;  Benson  v.  Berry,  55  Barb.  620  ; 
Khoads  r.  Woods,  41  Barb.  471  ;  Lockwood  v.  Bull,  1  Cow.  322  ;  Blackley  i: 
Sheldon,  7  Johns.  32  ;  Rowland  v.  Willetta,   9  N.  T.  170 ;  Addison  r.  Crow,  5 
Dana,  275  ;  Rogers  v.  Darnaby,  4  B.  Mon.  241 ;  State  v.  Page,  1  H.  &  J.  475  ; 
Barker  v.  Miller,  6  Johns.  19G;  Wilbraham  v.  Snow,  2  Saund.  47  ;  S.  C.  1  Mod. 
30 ;  Lathrop  v.  Blake,  3  Tost.  46  ;  Barker  v.  Mathews,  1  Den.  335  ;  Marsh  v. 
White,  3  Barb.  518  ;  Eives  v.  Porter,  7  Ired.  74  ;  Casher  v.  Peterson,  1  South, 
317  ;  Malone  v.  Abbott,  3  Humph.  532  ;  Blades  v.  Arundale,  1   M.  &  S.  711  ; 
Hankins  v.  Kingsland,  2  Hall,  425  ;  Evans  v.  Barnes,  2  Swan,  292  ;  Hill  i-. 
Haynes,  9  Alb.  L.  J.  276 ;  Norton  v.  People,  8  Cow.  137  ;  Dillenback  r.  Jerome, 
7  Cow.  297.     Where  property,  while  under  levy,   was  destroyed  by  fire,  the 
defendant  in  execution  was  judged  to  be  the  proper  person  to  sue  for  insurance 
recoverable  therefor.     (Franklin  F.  Ins.  Co.  v.  Findlay,  6  Whart.  483.) 

8  Williams  v.  Herndon,  12  B.  Monr.  484;  Weatherly  v.  Covington,  3  Strob. 
27  ;  Martin  v.  Watson,  8  Wis.  315. 
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the  special  property  of  the  officer  would  be  terminated  ; 1  but, 
as  against  strangers  to  the  title,  the  special  property  continues 
until  the  officer  can  redeliver  the  property  to  the  defendant.2 
It  must  be  remembered  that  the  special  property  of  the  officer 
has  no  farther  existence  or  effect  than  is  necessary  to  obtain 
the  end  sought  by  the  levy  of  the  writ,  The  general  prop- 
erty, subject  to  these  purposes,  remains  in  the  defendant. 
He  may,  therefore,  as  before  the  levy,  convey  the  title  to  the 
property  ;  the  only  difference  being  that,  after  the  levy,  the 
title  received  by  the  vendee  is  liable  to  be  divested  by  sale 
under  the  levy.3  The  plaintiff',  by  virtue  of  the  levy,  does 
not  acquire  any  title  to  the  property  seized.4  After  the  levy, 
he  has.  it  is  true,  a  lien  upon  the  property,  by  means  of  which 
he  is  enabled  to  sell  it,  and  to  appropriate  the  proceeds  to 
the  satisfaction  of  his  debt.  It  would  not  be  possible  for  the 
plaintiff  to  sustain  any  action  of  trespass,  trover,  or  replevin, 
if  the  goods  should  be  destroyed  or  converted  while  held  un- 
der the  levy.  "Whether  lie  can  sustain  any  action,  of  any 
character  whatever,  is  doubtful.  In  the  case  of  Barker  v. 
Muthews,5  which  was  an  action  on  the  case  for  carrying  away 
and  secreting  certain  property  which  had  been  levied  upon 
by  virtue  of  an  execution  iu  favor  of  the  plaintiff,  it  was  held 
that  the  plaintiff  could  have  no  action  for  the  alleged  injury. 
But  this  decision  has  been  doubted,  and  perhaps  overruled, 
by  later  adjudications  in  the  same  State.6  Another  conse- 
quence of  taking  property  under  execution  is  that  it  is  put  in 
custody  of  the  law,  and  cannot  be  levied  upon  by  any  other 
officer,  nor  can  it  be  rcpleviecl  from  the  officer  in  whose  charge 
it  is,  by  the  defendant,  nor  by  any  one  claiming  title  under 

IWalpole  v.  Smith,  4  Blackf.  304  ;  Bates  v.  Gest,  3  McCord,  493 ;  Banker  v. 
Caldwcll,  3  Minn.  94. 

2  McClintock  v.  Graham,  3  McCord,  243. 

3  Atwood  v.  Pierson,  9  Ala.  656  ;  Bates  v.  Moore,  2  Bai.  614  ;  Warner  v.  Ever- 
ett, 7  B.  Monr.  2GG  ;  Addison  v.  Crow,  5  Dana,  271 ;  Banker  v.  Caldwell,  3  Miiin. 
94  ;  Fuller  v.  Loriiig,  42  Me.  481 ;  Rice  v.  Tower,  1  Gray,  426 ;  Folsom  v.  Ches- 
ley,  2  N.  H.  432  ;  Alexander  v.  Springs,  5  Ired.  475  ;  Churchill  u.  Warner,  2  N. 
H.  298  ;  Popelston  v.  Skinner,  4  Dev.  &  B.  156  ;  Starr  v.  Moore,  3  McL.  354; 
Bamuel  v.  Duke,  3  M.  &  W.  622  ;  Fierce  v.  Kingsmill,  25  Barb.  631. 

4  Walker  v.  Commonwealth,  18  Gratt.  13. 
6  1  Dcnio,  335. 

8  Marsh  v.  White,  3  Barb.  518 ;  Ilowland  u.  Willetts,  9  N.  Y.  170. 
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him  subsequent  to  the  levy.1  It  has  sometimes  been  decided 
that  property  levied  upon  by  an  officer  could  not  be  replevied 
even  by  a  stranger  to  the  writ.2  But  it  is  now  well  settled 
that  property  cannot  be  placed  in  custodia  legis  by  an  un- 
authorized levy.  A  writ  of  execution  does  not  command  the 
officer  to  levy  on  the  goods  of  a  stranger  to  the  action.  On 
the  contrary,  it  affords  no  justification  for  an  interference  with 
any  property  other  than  that  of  the  defendant.  When  the  levy 
is  made,  the  goods  are  so  far  in  the  custody  of  the  law  that  the 
defendant  cannot  maintain  an  action  to  recover  them  from  the 
officer,  nor  could  any  other  person  maintain  such  an  action  by 
means  of  title  derived  from  the  defendant  after  the  levy.  But 
if  the  property  was  not  the  defendant's,  it  is  not  in  custody  of 
the  law  as  against  the  claims  of  the  true  owner.  The  custody 
of  the  sheriff,  in  such  a  case,  is  a  wrongful  and  not  a  legal 
custody.  Therefore,  the  owner  may  recover  from  him  in 
replevin.3 

§  269.    Effect  of  levy  as  a  satisfaction  of  the  -writ. — 

"Levy  upon  personal  property,  sufficient  in  value  to  satisfy 
the  execution,  is  frequently  said  to  operate  per  se  as  an  ex- 
tinguishment of  the  judgment,  and  consequently  as  a  satisfac- 
tion of  the  execution.4  In  regard  to  the  effect  of  such  a  levy 
there  is  no  substantial  conflict  of  opinion,  though  the  judges 

1  Cromwell  v.  Owings,  7  H.  &  J.  55  ;  Bunket  v.  Boudo,  3  Dana,  213  ;  Rives  v. 
Wilboine,  G  Ala.  45 ;  Kemp  v.  Porter,  7  Ala.  138  ;  Langdon  v.  Brumby,  7  Ala. 
53 ;  McLemoro  v.  Benbow,  19  Ala.  76  ;  Hartwell  v.  Bissell,  17  Johns.  128. 

2  Cromwell  v.  Owings,  7  H.  &  J.  55 ;  Kittredge  v.  Holt,  1  L.  &  Eq.  Reporter, 
88. 

3  Williams  v.  Ringgold,  4  Cranch'sC.  C.  57;  Thompson  u.  Button,  14  Johns. 
84 ;  Dunham  v.  Wyckoff,  3  Wend.  280  ;  Hall  u.  Tuttle,  2  Wend.  475  ;  Judd  v. 
Fox,  9  Cow.  259  ;  Rogers  v.  Weir,  34  N.  Y.  4G3  ;  Emerson  v.  Bleakley,  5  Abb. 
Pr.  N.  S.  3G5  ;  Clarke  v.  Skinner,  20  Johns.  4G5  ;  Mulholm  v.  Cheney,  Addison, 
301. 

4  Webb  v.  Bumpass,  9  Port.  201  ;   Campbell  v.  Spence,  4  Ala.  543 ;  Blair  v. 
Caldwell,  3  Mo.  353  ;  Trigg  v.  Harris,  49  Mo.  17G  ;  Ex  parte  Lawrence,  4  Cow. 
417  ;  Farmers'  &  M.  Bank  v.  Kingsley,  2  Doug.  Mich.  379  ;  Young  v.  Read,  3 
Yerg.  297  ;  Hogshead  v.  Carruth,  5  Yerg.  227  ;  Campbell  v.  Pope,  Hemp.  271 ; 
Cass  u.  Adams,  3  Ohio,  223;  Reynolds  v.  Rogers,  5  Ohio,  1G9  ;  People  v.  Chis- 
holm,  8  Cal.  29 ;  Troup  v.  Wood,  4  Johns.  Ch.  228  ;  Smith  v.  Hughes,  24  111. 
270;  Martin  i'.  Carter,  27  111.  294;  Carr  v.  Weld,  19  N.  J.  Eq.  319  ;  Hoyt  v, 
Hudson,  12  Johns.  207. 

F.  Ex.— 28. 
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have  differed  somewhat  from  one  another  in  describing  this 
effect  and  the  means  by  which  it  is  produced.  None  of  the 
decisions  assume  that  a  levy  produces  any  absolute  satisfaction. 
It  is  a  satisfaction  sub  modo  ;  the  levy  must  be  fairly  exhausted 
before  further  proceedings  can  be  taken,  and  while  these  pro- 
ceedings are  going  on,  the  plaintiff  cannot  have  another  exe- 
cution, nor  sue  on  the  judgment,  nor  redeem  lauds  under  it.1 
After  the  levy,  if  the  sheriff'  wastes  the  property,  or  it  is  lost 
or  destroj'ed  through  his  neglect  or  misconduct,  or  that  of  the 
plaintiff',  the  satisfaction  is  absolute.2  If,  without  any  fault  of 
the  plaintiff,  or  of  the  sheriff,  the  levy  does  not  produce  pro- 
ceeds sufficient  to  satisfy  the  execution,  then  the  plaintiff  is 
entitled  to  proceed  for  so  much  as  remains  unpaid,  as  if  no  levy 
had  been  made.3  If,  after  levy  upon  sufficient  personal  prop- 
erty, the  Court  orders  that  the  judgment  be  not  enforced,  the 
order  releases  the  levy,  but  does  not  discharge  the  judgment.4 
Where  the  property  is  never  taken  from  the  possession  of  the 
defendant,  or  where,  after  being  so  taken,  it  is  restored  to  him 
at  his  request,  or  by  some  act  for  which  he  is  responsible,  or  in 
which  he  acquiesces,  the  levy  does  not  operate  as  a  satisfaction, 
BO  far,  at  least,  as  his  rights  are  concerned.5  When  third  per- 

1  Ex  parte  Lawrence,  4  Cow.  417 ;  First   N.  B.  v.  Rogers,    13  Minn.  407  ; 
Mountney  v.  Andrews,  Cro.  Eliz.  237  ;  Green  v.  Burke,  23  Wend.  501  ;  Mclntosh 
v.  Chew,  1  Blackf.  289  ;  Frank  v.  Brasket,  44,Ind.  92. 

2  Pickens  v.  Marlow,  2  S.  &  M.  428  ;  Ladd  v.  Blunt,  4  Mass.  402  ;  Peck  v.  Tif- 
fany, 2  N.  Y.  451 ;  "Wood  v.  Torrey,  6  Wend.  562  ;  People  v.  Onondaga  C.  P. 
10  Wend.  79 ;  Trenary  v.  Cheever,  48  111.  28  ;  Webb  v.  Bumpasa,  9  Port.  201 ; 
Carroll  v.  Fields,  6  Yerg.  305  ;  Williams  v.  Gartrell,  4  G-.  Greene,  287  ;  Morrow 
v.  Hart,  1  A.  K.  Marsh.  292  ;  Kershaw  v.  Merchants'  Bank,  7  How.  Miss.  3SG ; 
Hoard  v.  Wilcox,  47  Penn.  St.  51. 

8  Barret  v.  Thompson,  5  Ind.  457  ;  Voorhees  v.  Gros,  3  How.  Pr.  262 ;  Sum- 
merhill  v.  Trapp,  48  Ala.  363 ;  People  v.  Hopson,  1  Den.  574  ;  Curtis  v.  Boot,  28 
111.  367  ;  Banta  v.  McClennan,  1  McCarter,  120 ;  Mickles  v.  Haskin,  11  Wend. 
125  ;  Bank  of  Tenn.  v.  Turney,  7  Humph.  271 ;  Starr  v.  Moore,  3  McL.  354. 

4  Mulford  v.  Estudillo,  32  Gal.  131. 

5  Mickles  v.  Haskin,  11  Wend.  125;  Holbrook  v.  Champlin,  Hoff.  Ch.  148; 
Cooiey  v.  Harper,  4  Ind.  454;  Williams  u.  Bowdon,  1    Swan,   283  P    orter  v. 
Boone,  1  W.  &  S.  251 ;  U.  S.  v.  Dashiel,  3  Wall.  688  ;  Smith  v.  Hughes,  24  111. 
270;  People  v.  Hopson,  1  Den.  574;  Ford  v.  Skinner,  4  Ohio,  378  ;  In  ro  King, 
2  Dev.  341 ;  Barber  u.  Reynolds,  44  Cal.  520  ;  Thomas  v.  Cleveland,  32  Mo.  12(3 ; 
Wade  u.  Watt,  41  Miss.  248  ;  Cornelius  v.  Burford,  28  Tex.  202  ;  Blackburn  v. 
Jackson,  26  Mo.  308  ;  Waddell  v.  Elmendorf,  5  Den.  447  ;   Ostrander  v.  Walter, 
2  Hill,  329  ;  Crawford  v.  Bank,  5  Ala-  55 ;  Cummin's  Appeal,  9  W.  &  S.  73 ;. 
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sons,  as  sureties,  are  collaterally  liable,  the  release  of  the  levy 
cannot  revive  the  judgment  as  to  them  ;l  and,  in  general,  so  far 
as  the  rights  of  third  persons  are  concerned,  whether  they  are 
sureties,  or  the  holders  of  junior  liens,  or  otherwise  interested  in 
the  discharge  of  the  writ,  the  levy  upon  goods  is  a  satisfaction 
of  the  judgment  to  the  extent  of  their  value,  unless  plaintiff  is 
deprived  of  the  benefit  of  his  levy  without  any  fault,  neglect, 
or  indulgence  on  his  part,  or  on  the  part  of  the  officer.2  It  is 
apparent  that  the  satisfaction,  if  such  it  may  be  called,  pro- 
duced by  a  levy  on  personal  property,  is  liable  to  be  removed 
by  a  variety  of  circumstances.  Therefore,  it  is  probable  that 
the  term  "  suspension  "  is  more  applicable  to  the  effect  of 
such  a  levy  than  the  term  "satisfaction."  Thus,  Chief  Jus- 
tice Bronson,  in  People  v.  Hopsoii,3  said:  "  If  the  broad  ground 
has  not  yet  been  taken,  it  is  time  it  should  be  asserted,  that  a 
mere  levy  on  sufficient  personal  property,  without  anything 
more,  never  amounts  to  a  satisfaction  of  the  judgment.  So 
long  as  the  property  remains  in  legal  custody,  the  other  reme- 
dies of  the  creditor  will  be  suspended.  He  cannot  have  a 
new  execution  against  the  person  or  property  of  the  debtor, 
nor  maintain  action  on  the  judgment,  nor  use  it  for  the  pur- 
pose of  becoming  a  redeeming  creditor.  The  mere  levy 
neither  gives  anything  to  the  creditor,  nor  takes  anything 
from  the  debtor.  It  does  not  divest  title.  It  only  creates  a 
lien  on  the  property."  4  But  the  distinctions  here  taken  show 

Stone  v.  Tucker,  2  Bai.  495  ;  Binford  v.  Alston,  4  Dev.  351  ;  Duncan  v.  Harris, 
17  S.  &  R.  436 ;  Ontario  Bank  v.  Hallett,  8  Cow.  192  ;  Biscoe  v.  Sandefur,  14 
Ark.  568. 

1  ilulford  v.  Estudillo,  23  Cal.  94  ;  Howerton  v.  Sprague,  64  N.  C.  451. 

2  Hayden  v.  Auburn  Prison,  1  Sandf.  Ch.  195  ;  Bank  v.  Fordyce,  9  Penn. 
St.  275  ;  Campbell  v.  Spence,  4  Ala.  543  ;  Brown  v.  Riggins,  3  Geo.  405  ;  Mul- 
ford  v.  Estudillo,  23  Cal.  94  ;  Curan  v.  Colbert,  3  Geo.  239  ;  Mornley  v.  Dickin- 
son, 12  Cal.  561 ;  Commercial  Bank  v.  W.  R.  Bank,  11  Ohio,  444 ;  Lynch  r. 
Pressley,  8  Geo.  327 ;  La  Farge  v.  Herter,  9  N.  Y.  241  ;  Chisholm  v.  Chittenden, 
45  Geo.  213;  Jones  v.  Bullock,  3  Bibb,  467  ;  Truett  v.  Ludwig,  25  Penn.  St.  145  ; 
Talmadge  v.  Burlingame,  9  Penn.  St.  21 ;  Lyon  v.  Hampton,  20  Penn.  St.  46 ; 
Hunt  v.  Breading,  12  S.  &  R.  37  ;  Finley  v.  King,  1  Head,  123 ;  Voorhees  v. 
Gros,  3  How.  Pr.  262 ;  Ford  v.  Commissioners,  7  Ohio,  492. 

3  1  Denio,  574. 

*  People  v.  Hopson,  1  Denio,  574.  See,  to  same  effect,  U.  S.  v.  Daahiel,  3  Wall. 
£83;  Whiting  v.  Beebe,  12  Ark.  421  ;  Banta  v.  McClennan,  1  McCarter,  120; 
French  v.  Snyder,  30  111.  343 ;  Peck  v.  Tiffany,  2  N.  Y.  451 ;  Lynch  v.  Pressley, 


§  270          LEVIES  UPON  PERSONAL  PROPERTY.  436 

a  difference  in  the  choice  of  terms  in  which  to  convey  the 
same  idea,  rather  than  any  material  difference  of  opinion. 
By  whatever  term  we  designate  the  result  of  a  levy  on  per- 
sonal property,  and  from  whatever  cause  that  result  is  thought 
to-  proceed,  the  result  remains  the  same.  The  levy  upon  and 
taking  possession  of  goods  sufficient  to  pay  the  judgment  is 
prima  facie  a  satisfaction  of  the  execution,  and  casts  upon  the 
party  who  made  such  a  levy,  before  he  can  proceed  further, 
the  onus  of  establishing  that,  from  no  fault  of  his  or  of  the 
officer's,  or  from  some  act  or  consent  of  the  defendant,  the 
levy  has  not  proved  productive  of  a  complete  satisfaction.1 

§  270.  The  care  -which  must  be  taken  of  the  property 
levied  upon. — That  an  officer,  after  levying,  must  take  care 
of  the  property,  either  in  person  or  by  his  agents,  and  have 
it  forthcoming  to  satisfy  the  writ,  is  undoubted.  But  the 

^j  «/ 

degree  of  care  which  he  must  exercise  is  by  no  means  settled. 
He  has  no  right  to  permit  a  rescue  of  the  property,  for  he 
has  the  authority  to  summon  the  power  of  the  county  to  his 
aid.  Tlence,  in  action  against  him,  it  is  no  defense  for  him 
to  show  that  the  property,  after  the  levy,  was  taken  from  him 
by  force.2  In  Pennsylvania,  the  very  highest  degree  of  care 
in  the  preservation  of  property  is  exacted.  An  officer,  after 
levying,  must  produce  the  property  when  needed  for  the  sat- 
isfaction of  the  writ,  unless  prevented  from  so  doing  by  the 

8  Geo.  327  ;  McBride  v.  Farmers'  Bank,  7  Abb.  Pr.  347  ;  Denvrey  v.  Fox,  22 
Barb.  52:2  ;  Ambrose  v.  Weed,  11  111.  488  ;  Trenary  v.  Cheever,  48  111.  28 ;  Doe 
v.  Button,  2  Ind.  309  ;  Williams  v.  Gartrcll,  4  G.  Greene,  287  ;  Alexanders. 
Polk,  3D  Miss.  737  ;  Morrow  v.  Hart,  1  A.  K.  Marsh.  292  ;  Pickens  v.  Marlow, 
2  S.  &  M.  428  ;  People  v.  Galliers,  4  Moore,  1C3. 

1  Carr  v.  Weld,  19  N.  J.  Ec[.  319  ;  Farmers'  &  M.  Bank  v.  Kingsley,  2  Doug. 
Mich.  379  ;  Chisholm  v.  Chittenden,  45  Geo.  213  ;  Mclntosh  u.  Chew,  1  Blackf. 
289  ;  Lucas  v.  Cassaday,  2  G.  Greene,  208 ;  First  N.  B.  v.  Rogers,  15  Minn.  381; 
Brown  v.  Kidd,  34  Miss.  291 ;  Peale  v.  Bolton,  21  Miss.  G30  ;  Sheltou  r.  Hamil- 
ton, 23  Miss.  49G  ;  Foot  TJ.  Skinner,  4,  Ohio,  378  ;  Ordinary  v.  Spaim,  1  Rich.  429; 
Muyson  v.  Day,  1  Rich.  435  ;  Poay  v.  Fleming,  2  Hill's  Ch.  97  ;  Bingaman  v. 
Hyatt,  1  S.  &  M.  Ch.  437 ;  Barret  v.  Thompson,  5  Ind.  457  ;  Frank  v.  Brasket, 
44  Ind.  92  ;  Lindlcy  v.  Kclk-y,  42  Ind.  294 ;  Barrett  v.  McGrade,  15  Minn.  132  ; 
Allen  v.  Johnson,  4  J.  J.  Marsh.  236. 

2  Sly  v.  Finch,  Cro.  Jac.  514 ;  Mildmay  v.  Smith,  2  Saund.  344  ;  Clerk  v.  With- 
ers, 2  Ld.  Raym.  1075  ;  1  Salk.  322  ;  G  Mod.  290  ;  Snell  v.  State,  2  Swan,  344. 
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act  of  God,  sudden  accident,  or  the  public  enemy.1  This 
doctrine  seems  to  meet  with  substantial  approval  in  Missis- 
sippi2 and  in  Georgia.  Thus,  in  the  last  named  State,  an  offi- 
cer was,  in  one  case,  held  liable  for  money  deposited  by  him 
in  a  bank  which  afterward  became  insolvent ; 3  and,  in  an- 
other case,  was  forced  to  replace  money  which  had  been 
stolen  from  him.4  If  public  officers  may  show  that  goods  in 
their  hands  have  been  purloined,  and  may  thus  excuse  them- 
eelves  for  not  having  such  goods  to  sell  under  the  writ,  a  very 
great  temptation  to  fraudulent  conduct  is  offered  to  them. 
We  are,  therefore,  very  much  disposed  to  think  that  the 
stringent  rules  of  the  Pennsylvania  judicial  tribunals  are  war- 
ranted by  sound  public  policy  ;  are  conducive  to  official  dili- 
gence and  official  morality  ;  and  are  not  more  unjust  in  their 
operation  than  rules  of  a  more  lax  nature  must  necessarily 
prove.  "Whenever  property  in  the  hands  of  a  sheriff  or 
constable  is  purloined,  or  otherwise  escapes  from  custody, 
the  resulting  loss  must  be  borne  by  some  one.  It  is,  at 
least,  as- just  that  this  loss  should  fall  upon  the  officer,  whose 
duty  it  was  to  protect  the  property,  as  that  it  should  fall 
upon  the  plaintiff  or  defendant,  neither  of  whom  has  the 
authority  to  afford  such  protection.  Property  seized  under 
execution  is  ordinarily  to  remain  in  custody  of  the  law  but  a 
short  time.  Property  taken  in  attachment,  on  the  other 
hand,  must  frequently  be  kept  for  a  long  period  of  time  to 
await  the  result  of  protracted  litigation.  There  is,  therefore, 
much  reason  for  sanctioning,  in  attachment  cases,  a  less  degree 
of  diligence  than  ought  to  be  exacted  where  property  is  held 
under  execution.5  But  the  tendency  of  a  majority  of  the 
modern  decisions  is  to  place  levies  under  attachment  upon 
the  same  footing  with  levies  under  execution,  and  to  exact 
of  officers,  in  either  case,  only  that  degree  of  care  in  keeping 
property  which  an  owner  of  ordinary  prudence  and  sagacity 

1  Hartleib  v.  McLane,  44  Penn.  St.  510 ;  Mitchell  v.  Commonwealth,  37  Penn. 
St.  187. 

2  Collins  v.  Ferral,  2  S.  &  M.  383  ;  Garnett  v.  Hamblin,  11  S.  &  M.  219. 

3  Phillips  v.  Lamar,  27  Geo.  228. 

4  Gilmore  v.  Moore,  30  Geo/.  G28. 

&  Bridges  u.  Perry,  14  Vt.  262  ;  Jenner  v.  Jolliffe,  6  Johns.  9. 
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would  exercise  in  preserving  like  property.1  "Where  property 
escapes,  or  is  purloined  from  an  officer,  without  his  fault,  it 
has  been  intimated  that  the  loss  must  be  borne  by  the  de- 
fendant.2 If  an  officer  mistreats  property  in  his  custody,  as 
where  he  cruelly  overworks  a  horse,  it  is  said  that  he  may  be 
treated  as  a  trespasser  ab  initio.3 

§  271.  Release  and  vacation  of  levies. — A  levy  may  be 
abandoned  or  vacated  by  the  direct  act  of  the  plaintiff  or  of 
the  officer  executing  the  writ ;  or,  indirectly,  by  their  not 
continuing  the  acts  necessary  to  keep  it  in  force.  It  may 
likewise  be  vacated  by  order  of  the  Court  having  control  of 
the  process.  The  vacation  of  the  levy  may  also  take  place 
without  any  direct  act  or  order  either  of  the  parties  or  of  the 
Court,  as  where  it  follows  as  a  legal  consequence  from  some 
proceeding  taken  in  the  suit,  which,  though  not  in  express 
terms  directed  against  the  levy,  operates  to  its  extinguish- 
ment. The  plaintiff,  or  the  sheriff,  may  abandon  the  levy 
when  it  ought  not  to  have  been  made,  as  where  the  property 
of  a  stranger  has  been  taken,4  or  where  the  seizure  is  of 

o  * 

goods  not  subject  to  execution.  "Where,  however,  the  levy 
is  valid,  and  possession  has  been  taken  under  it,  the  plaintiff 
has  no  right  to  abandon  it  against  the  will  of  the  defendant. 
He  is  bound  to  proceed  to  sell  the  goods,  and  credit  the  pro- 
ceeds on  the  writ.  If  he  declines  to  do  this,  the  defend- 
ant can  refuse  to  accept  the  return  of  the  property,  and  in- 
sist that  it  shall,  to  the  extent  of  its  value,  operate  as  a  satis- 
faction of  the  judgment.5  The  plaintiff'  abandons  his  levy, 
at  least  as  against  third  persons,  where  lie  directs  a  stay  of 
proceedings,  or,  in  some  of  the  States,  where  he  permits  the 
property  to  remain  in,  or  to  return  to,  the  possession  of  the 
defendant  after  the  levy.  "When  property  levied  upon  is  not 

1  Briggs  v.  Taylor,  28  Vt.  180  ;  Dorman  v.  Kane,  5  Allen,  38 ;  Parrott  v.  Dear- 
born, 104  Mass.  104 ;  Starr  v.  Moore,  3  McL.  354,  542 ;  Snell  v.  State,  2  Swan, 
344  ;  Moore  v.  Westervelt,  27  N.  Y.  234  ;    Browning   v.  Hanford,  5   Hill,  588  ; 
State  v.  Nelson,  1  Ind.  522  ;  Stewart  v.  Nunemaker,  2  Ind.  47. 

2  Starr  v.  Moore,  3  McL.  354,  542. 
8  Briggs  v.  Gleason,  29  Vt.  78. 

4  State  v.  Swigart,  22  Ark.  528. 
6  Smith  v.  Hughes,  24  111.  270. 
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Bold  before  the  return-day,  the  proper  writ  to  enforce  a  sale 
thereof  is  a  venditioni  exponas ;  while  the  proper  writ  to  au- 
thorize a  new  levy  is  an  alias  fieri  facias.  Hence,  the  suing 
out  of  the  latter  instead  of  the  former  writ  has  sometimes 
been  held  to  be  conclusive,1  and  sometimes  to  be  prima  facie,2 
evidence  that  the  plaintiff  had  abandoned  his  levy.  In  Ohio, 
the  issue  of  an  alias  fi.  /«.,  instead  of  a  vend,  exp.,  is  not  a 
waiver  of  a  previous  levy.3  The  Courts  sometimes  vacate 
levies  on  account  of  irregularities  in  writs,4  or  because  the 
property  seized  was  in  custodia  legis,5  or  the  debtor  had  been 
discharged  in  bankruptcy,6  or  because  he  had  not  been  al- 
lowed to  designate  the  property  on  which  the  levy  should  be 
made  ;7  or  because  personalty  was  seized  instead  of  realty.8 
In  Tennessee,  it  seems  that  the  Courts  will  interpose  to  order 
the  release  of  property  on  the  ground  that  it  is  exempt.9  As 
a  general  rule,  however,  where  property  is  claimed  to  be  ex- 
empt, or  to  belong  to  a  stranger10  to  the  writ,  the  rights  of  the 
claimant  must  be  tried  in  some  independent  suit,  and  not  by 
a  motion  to  vacate  the  levy.  Anything  that  puts  an  end  to 
a  judgment  necessarily  terminates  the  levy  made  for  its  en- 
forcement. Hence,  a  levy  is  discharged  by  the  satisfaction  or 
reversal11  of  the  judgment,  or  by  an  order  that  the  judgment 
shall  not  be  enforced,12  or  by  an  order  that  it  shall  not  be  en- 
forced against  the  property  because  the  same  has  been  found 
to  be  exempt.13  In  Kentucky,  an  injunction,  though  adjudged 
to  have  been  wrongfully  issued,  operates  as  an  irrevocable  re- 
lease of  a  levy  previously  made.14  We  think  the  more  logical 

1  Scott  v.  Hill,  2  Murph.  143. 

2  Alley  v.  Carroll,  3  Sneed,  110. 

3  Bouton  v.  Lord,  10  Ohio  St.  453. 

4  Bonesteel  v.  Orvis,  23  Wis.  506. 

6  Robinson  v.  A.  &  G.  W.  R.  W.  Co.  66  Penn.  St.  160. 

6  Linn  v.  Hamilton,  34  N.  J.  Law,  305. 

7  Bryan  v.  Bridges,  6  Tex.  137. 

8  Pitts  v.  Magie,  2t  111.  610. 

9  Jones  v.  Williams,  2  Swan,  105. 

10  Hc-wson  v.  Deygert,  8  Johns.  333  ;  Harrison  v.  Walm,  9  S.  &  B.  318 ;  Ins. 
Co.  v.  Ketland,  1  Binn.  499. 

11  Mosely  v.  Gainer,  10  Tex.  393. 

12  Mulford  v.  Estudillo,  32  Cal.  131. 

13  Hall  H.  Hough,  24  Incl.  273. 

14  Lo<:kbridge  u.  Biggerstaff,  2  Duval,  281  ;  Keith  v.  Wilson,  3  Met.  Ky.  202 ; 
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view  of  this  question  is,  that  as  an  injunction  operates  solely 
upon  the  person  of  the  party  enjoined,  its  effect  does  not  ex- 
tend to  the  judgment  or  lien  which  that  person  has  ;  that  such 
judgment  or  lien  continues  in  legal  existence,  notwithstanding 
the  temporary  restraint  on  its  owner  ;  and  that,  when  the  re- 
straint is  removed,  by  the  dissolution  of  the  injunction,  the 
judgment,  and  all  liens  derived  thereunder,  may  he  enforced 
as  though  the  restraint  had  never  been  imposed.1  Under 
this  view,  an  injunction,  while  it  may  suspend  the  proceedings, 
does  not  vacate  the  levy.  A  levy  is  not  vacated  by  an  order 
temporarily  staying  proceedings.2  In  Delaware  and  Missis- 
sippi, it  is  said  that  a  supersedeas  bond  "  is  an  amotion  "  of  a 
prior  levy  ;  that  the  security  afforded  by  the  bond  supplants 
and  extinguishes  the  security  acquired  by  the  levy.3  But 
while  a  sufficient  bond,  given  for  the  stay  of  proceedings 
pending  the  prosecution  of  an  appeal  or  a  writ  of  error,  is 
conceded  to  compel  the  suspension  of  all  further  acts  to  en- 
force the  judgment,4  it  is  usually  regarded  as  leaving  unim- 
paired the  lieu  derived  from  the  judgment,  or  from  any  levy 
made  thereunder.  Hence,  such  a  bond  does  not,  in  most  of 
the  States,  vacate  a  previous  levy,  though  it  is  said  that  the 
Court  may  vacate  it,  and  restore  the  property  to  the  defend- 
ant when  satisfied  of  the  good  faith  of  the  appeal,  and  the 
adequacy  of  the  security  afforded  by  the  bond.5  Whenever, 
from  any  cause  or  by  any  means,  a  levy  is  vacated  or  released, 
the  lien  which  depended  on  it  is  extinguished,  and  the  plaint- 
Truman  v.  Berry,  6  B.  Mon.  536  ;  Eldridge  v.  Chambers,  8  B.  Mon.  411 ;  Burka 
v.  Bass,  4  Bibb,  338  ;  Bisbee  v.  Hall,  3  Ohio,  449  ;  Hamilton  v.  Henry,  5  Ired. 
218. 

1  Miller  v.  Estill,  8  Yerg.  452  ;  Andersou  v.  Tydings,  8  Md.  427 ;  Pettingill 
v.  Moss,  3  Minn.  222 ;  Boyd  v.  Harris,  1  Md.  Ch.  4G6. 

2Batdorff  v.  Focht,  44  Penn.  St.  195;  Bond  v.  Willett,  31  N.  Y.  102;  27 
How.  Pr.  47 ;  Daviess  v.  Myers,  13  B.  Mon.  513. 

8  Barker  v.  Dean,  45  Miss.  408  ;  Pettyjohn  v.  Bloxom,  1  Houst.  594. 

4  Bassett  v.  Daniels,  10  Ohio  St.  617. 

6  Strieker  v.  Wakeman,  15  Abb.  Pr.  85  ;  Smith  v.  Allen,  2  E.  D.  Smith,  259 ; 
Cook  v.  Dickerson,  1  Duer,  G79 ;  Bowman  v.  Cornell,  39  Barb.  C9 ;  Heebner  v. 
Townpend,  8  Abb.  Pr.  234  ;  Arnold  v.  Fuller,  1  Ohio,  458  ;  Onderdoiik  v.  Em- 
mons,  9  Abb.  Pr.  187  ;  17  How.  Pr.  515 ;  2  Hilt.  505  ;  Moore  v.  Rittenhouse,  15 
Ohio  St.  310 ;  Northwestern  Ex.  Co.  v.  Landes,  6  Minn.  564. 
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iff  has  no  more  right  or  interest  in  the  property  than  if  no- 
levy  had  ever  been  made.1 

§  272.    Liability  of  officers  for  wrongful  levies. — A 

levy  may  he  wrongful  from  two  causes  :  1st.  Because  the 
writ  does  not  justify  any  levy  whatever  ;  and  2d.  Because 
the  writ,  though  justifying  some  levy,  does  not  warrant  the 
officer  in  the  one  which  he  makes.  The  writ  does  not  justify 
any  levy  whatever,  if  it  was  void  when  issued  ;  or  if,  though 
valid  when  issued,  its  force  is  destroyed  prior  to  the  levy  by 
the  satisfaction  or  reversal  of  the  judgment,  or  by  any  other 
means.  The  liability  of  an  officer  for  levying  under  a  writ 
void  or  irregular  when  issued,  or  under  a  writ  valid  when 
issued,  and  subsequently  losing  its  force  by  satisfaction  or 
otherwise,  is  limited  to  those  cases  in  which  he  has  notice, 
either  upon  the  face  of  the  writ,  or  by  some  other  means,  of 
the  infirmity  which  renders  the  writ  invalid.  But  where  the 
writ  is  valid,  but  the  action  taken  under  it  is  unauthorized, 
the  rule  is  otherwise.  The  officer  must  at  all  times  determine 
at  his  peril  whether  he  is  acting  within  the  limits  of  the 
authority  conferred  by  his  writ.2  For  going  beyond  these 
limits  he  is  always  responsible,  irrespective  of  the  innocence 
of  his  intent.  In  acting  under  the  writ,  the  officer  may  err, 
in  seizing  the  property  of  the  wrong  person,  or  in  seizing  the 
wrong  property  of  the  right  person.  For  either  mistake, 
though  resulting  from  an  honest  exercise  of  his  judgment,  he 
is  always  responsible.  If  he  takes  the  property  of  a  stranger, 
he  may  be  sued  as  a  trespasser,  or  in  such  other  form  of  action 
as  the  party  whose  rights  are  invaded  may  elect,  to  pursue.3 

1  Potton  v.  Sheriff,  2  Ohio,  396  ;  Wagmire  v.  Staley,  3  Ohio,  366. 

2  Buck  v.  Colbath,  3  Wall.  335 ;  Life  &  F.  Ins.  Co.  v.  Adams,  9  Pet.  573 ;  Sig- 
onrney  v.  Ingraham,  Pet.  C.  C.  241 ;  The  Monte  Allegre,  9  Wheat.  645  ;  Mussey 
v.  Curamings,  34  Me.  74 ;  Green  v.  Morse,  5  Me.  291 ;  Six  Carpenters'  Case,  8 
Co.  146 ;  Bradley  v.  Davis,  14  Me.  44 ;  Jarratt  v.  Gwathmey,  5  Blaokf.  237. 

3  TWnsend  v.  Phillips,  10  Johns.  98  ;  Rhodes  v.  Patterson,  3  Cal.  469 ;  McMa- 
han  v.  Green,  34  Vt.  69;  Van  Pelt  v.  Littler,  14  Cal.  194;  Tarborough  v.  Har- 
per, 25  Miss.  112  ;  Nagle  v.  Mullison,  34  Penn.  St.  48  ;  Markley  v.  Band,  12 
Cal.  275  ;  McDougald  v.  Dougherty,  12  Geg.  613  ;  James  v.  Thompson,  12  La. 
AJI.  174;  Boulware  v.  Craddock,  30  Cal.  190;  Weber  v.  Henry,  16  Mich.  399;, 
Ureen  v.  Morse,  5  Me.  291 ;  Ackworth  v.  Keinpe,  1  Doug.  40  ;  Weston  v.  Dorr, 
85  Me.  176  ;  Foss  v.  Stewart,   14  Me.  312  ;  Codman  v.  Freeman,  3  Cush.  306  ;- 
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NOT  will  this  rule  be  relaxed  on  account  of  a  mistake  in  the 
identity  of  the  defendant,  nor  because  the  defendant  and  the 
person  whose  goods  are  seized  have  precisely  the  same 
names.1  When  the  defendant  has  property  which  is  exempt 
from  execution,  the  Courts  do  not  agree  whether  he  must  first 
claim  his  privilege  of  exemption,  before  the  officer  can  take 
any  notice  of  it.2  But  where  the  exempt  character  of  the 
property,  and  the  fact  that  the  defendant  desires  to  avail  him- 
self of  his  privilege,  are  both  known  to  the  officer,  and  he 
proceeds  in  defiance  of  the  defendant's  claim,  there  is  no 
doubt  that  he  is  responsible  to  the  same  extent  as  if  he  had 
taken  the  property  of  a  stranger  to  the  writ.3  The  law  usu- 
ally requires  the  officer  to  levy  upon  personal  property,  if  suf- 
ficient can  be  found  to  satisfy  the  writ,  before  making  any 
levy  upon  real  estate.  But,  under  some  statutes,  the  rule  is 
the  other  way,  and  real  estate  must  be  exhausted  before  seiz- 
ing personal  property.  Under  whichever  of  these  rules  the 
officer  may  be  called  upon  to  act,  he  is  responsible  for  any 
unjustifiable  departure.  If  he  levies  first  upon  the  property 
which  should  have  been  seized  last,  he  is  liable  for  all  dam- 
ages occasioned  the  defendant  thereby.4  When  an  officer 
wrongfully  exercises  a  right  of  dominion  over  personal  prop- 
erty, he  is  guilty  of  a  conversion.  His  liability  for  the  con- 
version attaches  at  once,  and  cannot  be  removed  by  any  act 
of  his,  unless  by  the  assent  of  the  owner  of  the  property. 
Hence,  the  officer  cannot  successfully  resist  an  action  for  such 

Munday  v.  Stubbs,  1  E.  L.  &  E.  392 ;  20  L.  J.  C.  P.  N.  S.  59 ;  14  Jur.  1027 ; 
Glasspoole  v.  Young,  9  B.  &  C.  696  ;  Heath  v.  Daggett,  21  Mo.  69 ;  Pike  v.  Col- 
vin,  67  111.  227. 

1  Jannain  v.  Hooper,  7  Scott  N.  R.  663 ;  Walley  v.  McConnell,  13  Q.  B.  663. 

2  See  Sec.  211. 

3  Atkinson  v.  Gatcher,  23  Ark.  101 ;  Van  Dresor  v.  King,  34  Pcnn.  St.  201 ; 
Perry  v.  Lewis,  49  Miss.  443  ;  Spencer  v.  Brighton,  49  Me.  326  ;  Mark's  Appeal, 
34  Pcnn.  St.  36  ;  Davis  v.  Bryan,  7  Ycrg.  88  ;  Hutchinson  v.  Campbell,  25  Penn. 
St.  273 ;  Frost  v.  Mott,  34  N.  Y.  253 ;  Spencer  v.  Long,  39  Cal.  700 ;  Wyckoff  v. 
Wyllis,  8  Mich.  48 ;  Cook  v.  Baine,  37  Ala.  350 ;  Stephens  v.  Lawson,  7  Blackf. 
275  ;  Hazard  v.  Irracl,  1  Binn.  240 ;  Ladd  v.  Thomas,  12  Ad.  &  El.  117;  West  v. 
Nibbs,  4  Com.  B.  172  ;  Ellis  v.  Taylor,  8  M.  &  W.  415;  Servant!  r.  Lusk,  43 
Cal.  239  ;  Fuller  u.  Sparks,  39  Tex.  136. 

4Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280 ;  Hopkins  v.  Bush,  3  Geo.  222  ;  Gorhara 
i'.  Hood,  27  Geo.  300  ;  Simpson  r.  Hiatt,  13  Ircd.  470 ;  Haasell  v.  Southern  Bauk, 
2  Htad,  381 ;  Swingle  v.  Boyler,  1  Overt.  226. 
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conversion  by  showing  that  he  subsequently  made  a  valid 
levy  under  a  valid  writ,1  or  that  he  offered  to  restore  the 
property  to  the  owner.2  Such  a  restoration,  even  when  ac- 
cepted, does  not  destroy  the  original  cause  of  action,  but  may 
be  pleaded  in  mitigation  of  damages.3 

§  273.  Liability  of  plaintiffs  and  others  for  wrongful 
levies. — When  the  plaintiff  places  his  execution  in  the  hands 
of  an  officer  for  service,  he  is  presumed  to  intend  that  no 
action  shall  be  taken  thereunder  not  authorized  by  the  terms 
of  the  writ.  The  sheriff  may  seize  the  property  of  a  stranger, 
or  do  any  other  unauthorized  act,  without  thereby  creating 
any  liability  against  the  plaintiff,  because  the  plaintiff  is  not 
presumed  to  have  directed  or  ratified  the  illegal  proceeding.4 
But  this  presumption  may  be  rebutted.  The  injured  party 
may  show  that  the  plaintiff  was  a  cotrespasser  with  the  officer, 
and  may  thus  make  both  responsible  for  their  abuse  of  the 
writ.  Where  the  plaintiff  is  present  at  the  levy,5  or  advises 6 
or  directs7  it  to  be  made,  he  is  a  cotrespasser  with  the  offi- 
cer. "It  is  conceded  that,  in  a  case  of  joint  trespass,  the 
party  injured  may  sue  one  or  all  of  the  trespassers,  and  each 
one  will  be  liable  for  the  whole  damages,  but  a  satisfaction 

O  f 

made  by  any  one  of  them  will  be  a  discharge  of  all." 8  This 
rule  applies  to  an  unauthorized  levy.  All  persons,  whether 
parties  in  interest  or  not,  who  participate  in  the  levy,  are  tres- 
passers.9 A  citizen  summoned  by  an  officer  to  assist  in  an 
arrest  is  held  blameless,  whether  the  officer  be  justified  or 

1  Lyon  v.  Yates,  52  Barb.  237  ;  Otis  v.  Jones,  21  Wend.  394. 

2  Livermore  v.  Northrop,  44  N.  Y.  107. 

8  Hanmer  v.  Wilsey,  17  Wend.  91 ;  Higgins  v.  Whitney,  24  Wend.  379  ;  E«y- 
nolds  v.  Shuler,  5  Cow.  323. 

4  West  v.  Shockley,  4  Hairing.  287 ;  Averill  v.  Williams,  1  Den.  501 ;  Coe  v. 
Higdon,  1  Disney,  393  ;  Hopkins  v.  Smith,  7  J.  J.  M.  263 ;  Lothrop  v.  Arnold, 
25  Me.  136 ;  Hyde  v.  Cooper,  26  Vt.  552  ;  Adams  v.  Freeman,  9  Johns.  117  ; 
Fitler  v.  Fossard,  7  Penn.  St.  540. 

6  Armstrong  v.  Dubois,  1  Abb.  App.  8. 

3  Canifax  v.  Chapman,  7  Mo.  175  ;  Syndacker  v.  Brosse,  51  111.  357. 

7  Stewart  v.  Wells,  6  Barb.  79  ;    Chambers  v.  Clearwater,  1  Abb.  App.  341 ; 
Goodyear  v.  Williston,  42  Cal.  11. 

8  Davidson  v.  Dallas,  8  Cal.  253. 

ft  Youngs  v.  Moore,  7  J.  J.  Marsh.  646  ;  Merrill  u.  Near,  5  Wend.  237  ;  Britton 
J.  Cole,  12  Mod.  178. 
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not.1  This  rule  docs  not  extend  to  levies  on  execution."  A 
plaintiff  may  be  held  liable  for  a,  levy  directed  by  any  one 
having  authority  to  use  his  name.  Thus,  if  he  authorizes  an 
attorney  to  act  for  him  in  enforcing  the  collection  of  his 
judgment,  he  is  responsible  for  whatever  the  attorney  may 
direct  in  his  name.3  In  case  of  an  unauthorized  levy,  both 
the  attorney  who  directed  it,  and  the  principal  for  whom  he 
acted,  will  be  held  as  trespassers.4  So,  where  an  assignee 
of  a  judgment  is  authorized  by  law  to  proceed  in  the  name 
of  his  assignor,  the  latter  is  liable  for  a  wrongful  levy  made 
in  his  name.5  A  partnership  is  responsible  for  a  levy  made 
under  a  judgment  in  its  favor,  under  the  direction  of  one  of 
its  members.6  In  the  majority  of  the  cases  wherein  plaint- 
iffs have  been  held  responsible  for  wrongful  levies,  they  in- 
curred their  responsibility,  not  by  directing,  but  by  ratifying, 
the  unlawful  acts  of  the  officers.  In  England,  and  in  Canada, 
the  ratification  of  these  acts  cannot,  by  relation,  make  the 
ratifiers  liable  as  trespassers.7  In  the  United  States,  on  the 
other  hand,  the  adoption  of  the  official  trespass  makes  the 
persons  adopting  it  liable  to  the  same  extent  as  if  originally 
participants  therein.  This  adoption  may  be  made  in  express 
terms,  or  it  may  be  inferred  from  the  fact  that  the  plaintiff, 
with  knowledge  of  the  facts,  directs  the  continued  holding 
of  the  property,  or  attends  and  bids  at  the  sale,  or  receives 
and  retains  the  proceeds  thereof.8  An  officer  may  be  induced 
to  make  a  levy,  or,  after  levy,  may  be  induced  to  retain  the 
property  and  make  a  sale  thereof,  by  the  giving  to  him  of  a 

1  McMahan  v.  Green,  34  Vt.  69. 

2  Hooker  v.  Smith,  19  Vt.  151 ;  Elder  v.  Morrison,  10  Wend.  128. 

3  Armstrong  v.  Dubois,  1  Abb.  App.  8  ;  Newberry  v.  Lee,  3  Hill,  523  ;  Barker 
v.  Braham,  3  Wils.  368  ;  Bates  v.  Pilling,  6  B.  &  C.  38  ;  Crook  v.  Wright,  Ryan 
&  M.  278  ;  Foster  v.  Wiley,  27  Mich.  244. 

4  Howies  v.  Senior,  8  Q.  B.  777  ;    10  Jur.  354;    15  L.  J.  Q,.  B.  231.     But   it 
seems  to  be  otherwise  where  the  attorney  does  not  direct  the  levy,  except  under 
express  instructions  from  his  client.      (Ford  v.  Williams,  13  N.  Y.  577.) 

6  Brown  w.  Feeter,  7  Wend.  301 ;  Hodges  v.  Biggs,  2  A.  K.  Marsh.  220. 

6  Chambers  v.  Clearwatcr,  1  Abb.  App.  341. 

7  Wilson  v.  Tummon,  6  Scott,  N.  R.  894;    Tilt  v.  Jarvis,  7    U.  C.  C.  P.  145; 
McLcod  v.  Fortune,  19  U.  C.  Q.  B.  98. 

8  Lewis  v.  Johns,  34  Cal.  G29  ;  Murray  v.  Binninger,  3  Abb.  App.  336  ;  Hyde 
v.  Cooper,  26  Vt.  552,-  Deal  r.  Bogue,  '20  Penn.  St.  228. 
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bond  of  indemnity.  If  so,  the  principal  and  sureties  in  the 
bond  become  trespassers,  in  the  event  that  the  act  of  the 
sheriff  is  found  to  be  a  trespass.  Thus,  in  an  action  in  New 
York,  against  persons  who  had  executed  a  bond  of  indem- 
nity, the  Court  said  :  "  It  was  in  consequence  of  receiving  this 
bond  that  the  sheriff  proceeded  to  make  the  levy  and  sale, 
and  if  that  was  wrongful,  these  defendants  were  responsible 
therefor.  The  bond  contemplated  such  a  seizure  and  sale,  and 
was  a  virtual  request  to  the  sheriff  to  proceed  accordingly. 
"What  the  sheriff  did  was,  therefore,  in  effect,  done  under  the 
direction,  and  with  the  advice  and  concurrence,  of  these  de- 
fendants, and  for  which  they  are  as  much  responsible  as  the 
sheriff  would  be.  All  who  direct,  request,  or  advise  an  act 
to  be  done  which  is  wrongful,  are  themselves  wrong-doers, 
and  responsible  for  all  damages."  l  "In  general,  all  who  aid 
and  abet  the  commission  of  a  trespass,  are  liable  jointly  or 
severally,  at  the  election  of  the  party  entitled  to  the  action. 
But  where  one  acts  only  in  the  execution  of  the  duties  of 
his  calling  or  profession,  and  does  not  go  beyond  it,  and  does 
not  actually  participate  in  trespass,  he  is  not  liable,  though 
what  he  does  may  aid  another  party  in  its  commission."2 
Hence,  an  attorney  who  directed  a  levy,  and  executed  a  bond 
of  indemnity  in  behalf  of  his  clients,  and  in  pursuance  of  ex- 
press instructions  received  from  them,  was  adjudged  not  to 
be  a  cotrespasser  with  them. 

§  274.  Is  a  levy  indispensable  to  a  valid  sale  ? — Un- 
doubtedly, the  chief  object  of  a  levy  is,  by  some  well-defined 
act,  to  take  the  property  from  the  custody  of  the  defendant, 
and  place  it  in  the  custody  of  the  law.  Being  once  put  in 
custody  of  the  law,  it  is  consecrated  to  the  satisfaction  of  the 
writ.  It  ceases  to  be  an  article  of  commerce.  It  can  no 
longer  be  sold  or  pledged,  except  in  subordination  to  the  claim 
of  the  plaintiff  in  execution.  The  interests  of  strangers,  who 
might  deal  in  the  property  upon  their  faith  in  the  defendant's 
title,  and  in  ignorance  of  plaintiff's  lien,  require  that  by  some 

1  Davis   v.  Newkirk,  5  Denio,  94 ;  Ball   v.  Loomis,  29  N.  Y.  412 ;  Wetzell  v. 
Waters,  18  Mo.  396  ;  Watmough  v.  Francis,  7  Perm.  St.  215. 

2  Ford  u.  Williams,  13  N.  Y.  584. 
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notorious  act  the  period  terminating  the  defendant's  right  to 
pledge  and  sell  shall  be  clearly  indicated.  The  interest  of 
the  plaintiff  also  requires  the  existence  and  evidence  of  some 
act,  from  the  date  of  which  he  can  know  that  the  property  is 
in  the  custody  of  the  law,  and  that  the  officer  is  responsible 
for  its  being  forthcoming  to  respond  to  the  exigencies  of  the 
writ.  But,  if  all  these  objects  happen  to  be  otherwise  ac- 
complished, is  there  still  a  necessity  for  a  levy  ?  Is  the  levy 
something  upon  which  the  defendant  has  the  right  to  insist 
as  a  prerequisite  to  the  divesting  of  his  title  ?  If  the  prop- 
erty is  present  at  the  sale,  and  is  sold  and  delivered  to  tho 
purchaser,  can  his  title  be  defeated  by  showing  that  there  waa 
in  fact  no  levy  ?  The  decisions  from  which  we  must  judge 
how  these  questions  ought  to  be  answered  are  by  no  means 
satisfactory.  Some  of  them  are  dicta.  Many  others,  in  which 
a  sale  was  questioned,  pronounced  against  its  validity  for  want 
of  a  levy,  in  connection  with  other  grounds  on  which  the 
judgment  of  the  Court  could  well  be  supported.  It  seems  to 
be  certain  that  the  defendant  may  waive  a  levy,1  and  that  his 
waiver  estops  him  from  objecting  to  the  sale  ;  that  in  all  cases 
where  the  contrary  does  not  appear,  a  sufficient  levy  will  be 
presumed  in  support  of  a  sheriff's  or  constable's  deed  ;2  and 
that,  so  far  as  real  estate  may  be  involved,  any  evidence  of  an 
intent  to  seize  or  sell  the  property  will,  in  support  of  an  actual 
sale,  sufficiently  establish  a  valid  levy.3  There  maybe  many 
instances  in  which  the  Courts  will  refuse  to  hear  evidence 
offered  for  the  purpose  of  defeating  a  sale  by  showing  the 
want  of  a  levy,  because  such  evidence  directly  contradicts  the 
return  of  the  officer  who  executed  the  writ.  But  still  this 
question  remains  :  Is  the  sale  invalid  where  it  is  conceded  by 
the  parties,  or  is  established  by  unobjectionable  evidence,  that 
there  was  no  levy?  It  must  be  admitted  that  the  cases  de- 
ciding or  assuming  that  this  question  must  be  answered  in  the 

1  Trovillo  v.  Tilford,  6  Watts,  468  ;  Shamburger  u.  Kennedy,  1  Dev.  1. 

2  Evans  v.  Davis,  3  B.  Monr.  31G ;  Jackson  v.  Shaffer,  11  Johns.  513  ;  Hart- 
well  v.  Root,  19  Johns.  345  ;  Estcp  v.  Weems,  6  G.  &  J.  303  ;  Blood  v.  Light,  38 
Cal.  653  ;  Smith  v.  Hill,  22  Barb.  656  ;  Hamblcn  v.  Hamblen,  33  Miss.  455  ;  Me- 
Entire  v.  Durham,  7  Ired.  151 ;  Gassaway  r.  Hale,  3  Hill,  S.  C.  289. 

3  Blood  v.  Light,  38  Cal.  G54  ;  Gassaway  v.  Hale,  3  Hill,  S.  C.  289  ;  McEutire 
D.  Durham,  7  Ired.  151  ;  Hamblen  v.  Hamblen,  33  Miss.  455. 
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affirmative,  are  quite  numerous,1  and  that  the  cases  answering 
in  the  negative  are  but  few  in  number.  In  most  of  the 
affirmative  cases,  the  property  sought  to  be  sold  was  not  pres- 
ent at  the  sale,  and  was  never  within  the  control  of  the  officer. 
Hence,  these  cases  can  hardly  be  regarded  as  in  point  where 
the  property  is  present  at  the  sale.  We  concede,  that  a  sale 
without  a  levy  is  so  irregular  that  the  Court  issuing  the  writ 
would,  on  proper  application,  interpose  to  prevent  the  sale 
before  made,2  or  to  vacate  it  after  being  made.  But  if  no 
such  application  is  made,  the  sale  ought  to  be  protected  from 
collateral  assault.3  The  whole  policy  of  the  law  of  judicial 
and  execution  sales  is  in  favor  of  protecting  innocent  pur- 
chasers from  secret  vices  in  the  proceedings.  The  various 
acts  which  the  sheriff  is  by  statute  required  to  perform,  are 
generally  regarded  as  directory  merely,  and  not  as  being 
essential  to  give  him  power  to  sell.  If  the  property  is  present 
at  the  sale,  the  purchaser  has  no  reason  to  suspect  that  it  was 
not  seized  by  the  officer  in  due  form  and  at  the  proper  time. 
If  it  was  not  so  seized,  this  is  a  secret  vice  for  which  the  sheriff 
is  blamable,  and  for  which  he  alone  should  be  responsible. 
It  ought  not,  and  we  think  it  does  not,  defeat  the  purchaser's 
title.4 

1  Buehler  v.  Rogers,  68  Penn.  St.  9 ;  Hughes  v.  Wait,  26  Ark.  228 ;  Ware  v.  Brad- 
ford, 2  Ala.  682 ;  Elliott  v.  Znott,  14  Md.  134 ;  Langley  v.  Jones,  33  Md.  171 ; 
Brown  v.  Dickson,  2  Humph.  395 ;  Waters  v.  Duvall,  11  G.  &  J.  37  ;  Castner  v. 
Symonds,  1  Minn.  427  ;  Berry  v.  Griffith,  2  H.  &  G.  345  ;  Newman  v.  Hook,  37 
Mo.  207 ;  Yeldell  v.  Stemmens,  15  Mo.  443  ;  Carey  v.  Bright,  53  Penn.  St.  84 ; 
Brown  v.  Lane,  19  Tex.  203  ;  Brown  v.  Pratt,  4  Wis.  513  ;  Alley  v.  Carroll,  3 
Sneed,  110.     In  Louisiana,  an  actual  seizure  is  no  doubt  essential  to  the  validity 
of  an  execution  sale  of  either  real  or  personal  property.   (Watson  v.  Bondurant, 
referred  to  in  2  Cent.  L.  J.  371,  citing  Simpson  v.  Allain,  7  Rob.  La.  504 ;  Flut- 
ner  u.  Bullard,  2  La.  An.  338  ;  Corse  v.  Stafford,  24  La.  An.  263 ;  Williams  v. 
Clark,  11  La.  An.  761  ;  Kilbourne  v.  Frellsen,  22  La.  An.  207.) 

2  Kellogg  v.  Buckler,  17  Geo.  187. 

8  Blood  v.  Light,  38  Gal.  654 ;  Cawthorn  v.  McCraw,  9  Ala.  519  ;  Hamblen  v. 
flamblen,  33  Miss.  455 ;  Roebuck  v.  Thornton,  19  Geo.  149 ;  McEntire  v.  Dur- 
ham, 7  Ired.  151  ;  Riddle  v.  Bush,  27  Tex.  675 ;  Ayres  v.  Duprey,  27  Tex.  593 ; 
Coffee  v.  Silvan,  15  Tex.  354. 

4  "Where  an  officer  proceeds  under  an  order  of  sale,  no  levy  is  necessary.  (Ew- 
ing  v.  Hatfield,  17  Ind.  513  ;  Smith  v.  Burnes,  8  Kans.  197.) 


275       OFFICER'S  REMEDIES  WHERE  TITLE  DISPUTED.          448 


CHAPTER  XVH. 

REMEDIES   OF   THE   OFFICER  WHERE   THE  TITLE  OF  PERSON- 
ALTY  LEVIED  ON  IS  DISPUTED. 

§  275.  Claim  by  third  person ;  methods  of  protecting  officer. 

§  27G.  Summoning  a  jury. 

$  277.  Trial  of  right  of  property  under  American  statutes. 

§  278.  Bills  of  interpleader. 

§  275.  Claim  to  property  by  third  person — Methods  of 
protecting  officer — His  right  to  indemnity. — It  very  fre- 
quently happens  that  the  goods  upon  which  a  sheriff  has  lev- 
ied, or  upon  which  the  plaintiff  desires  he  should  levy,  are 
claimed  by  a  stranger  to  the  writ.  This  claim  may  be  made 
directly  to  the  officer  ;  or  he  may,  before  any  such  claim  is 
made  to  him,  know  that  the  title  is  disputed  and  doubtful. 
In  fact,  there  is  generally  no  need  for  a  stranger  to  a  writ, 
whose  property  has  been  seized,  to  make  any  demand  upon, 
or  to  give  any  notice  to,  the  sheriff.  lie  may  lawfully  treat 
that  officer  as  a  wrong-doer,  entitled  to  no  indulgence  and  no 
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warning.1  Ilence,  in  the  event  of  the  title  to  personal  prop- 
erty being  involved  in  doubt,  a  prudent  officer  will  take  such 
means  as  are  available  for  his  protection,  without  waiting  for 
notice  from  persons  claiming  adversely  to  the  defendant. 
Under  the  English  practice,  there  were  two  modes  of  proced- 
ure open  to  the  sheriff  when  a  reasonable  doubt  existed  in 
regard  to  his  right  to  seize  or  hold  property  under  execution, 
and  he  desired  to  avoid  both  the  responsibility  of  returning 
nulla  bona,  and  the  responsibility  of  seizing  or  holding  the 
property.  The  first  mode  which  we  shall  describe  was  much 
more  effective  than  the  other.  It  consisted  in  demanding  in- 
demnity from  the  plaintiff  for  seizing  and  selling  the  property, 

1  Sec.  254. 
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and  from  the  claimant  for  releasing  it.     This  demand 

•o 

refused  by  both  parties,  the  officer  made  an  application  to 
the  Court  out  of  which  the  writ  issued.  He  showed  to  the 
Court  that  disputes  in  reference  to  the  title  existed,  and  that 
both  parties  had  refused  to  indemnify  him  for  proceeding.  It 
was  discretionary  with  the  Court  whether  or  not  it  would  inter- 
pose for  his  protection.  But  this  discretion  seems  always  to 
have  been  exercised  in  his  favor,  whenever  it  appeared  that 
the  doubts  in  regard  to  the  title  were  reasonable,  and  the 

CD 

motives  and  conduct  of  the  officer  in  demanding  indemnity 
were  characterized  by  good  faith,  and  were  free  from  all  sus- 
picion of  a  desire  to  oppress  either  party,  or  to  evade  the  per- 
formance of  official  duty.  The  method  of  protecting  him  was 
by  making  an  order  enlarging  the  time  for  the  return  of  the 
writ.  The  length  of  time  granted  by  the  Court  varied  accord- 
ing to  the  exigencies  of  each  particular  case.  Sometimes  the 
officer  was  allowed  only  such  an  extension  of  time  as  enabled 
him  more  thoroughly  to  satisfy  himself  as  to  the  title  ;  some- 
times he  was  authorized  to  wait  until  the  title  was  settled  by 
litigation  in  another  Court  ;  and  sometimes  "  the  Court 
granted  a  rule  for  enlarging  the  time  for  the  sheriff  to  make 
his  return  from  term  to  term,  until  the  sheriff'  should  be  in- 
demnified." 1  It  is  obvious  that  this  practice  is  in  the  high- 
est degree  commendable.  It  permits  the  sheriff  to  obtain 
indemnity  in  cases  where  the  title  is  involved  in  substantial 
doubt.  It  thereby  prevents  the  performance  of  his  duties 
from  becoming  unreasonably  and  unnecessarily  perilous.  At 
the  same  time,  it  does  not  leave  it  to  his  discretion  to  determ- 
ine when  he  may  refuse  to  proceed,  and  thus  give  him  an  oppor- 
tunity to  act  unfairly  toward  the  plaintiff.  Statutes  have  been 
enacted  in  many  of  the  United  States  determining  the  circum- 
stances in  which  officers  may  demand  bonds  of  indemnity. 
In  the  absence  of  such  statutes,  it  is  very  clear  that  our 

1  Watson  on  Sheriffs,  195-197  ;  Venables  v.  Wilks,  4  J.  B.  Moore,  339  ;  Thur- 
ston  v.  Thurston,  1  Taunt.  120  ;  Ledbury  v.  Smith,  1  Chitty,  294;  Hex  v.  Sher- 
iff of  Devon,  1  Chitty,  643;  Shaw  v.  Tunbridge,  2  W.  Bla.  1064;  Burr  v.  Feethy, 
1  Bing.  71  ;  6  J.  B.  Moore,  79  ;  Wells  v.  Pickman,  7  T.  R.  174  ;  MacGeorge  v. 
Birch,  4  Taunt.  585;  King  ».  Bridges,  7  Taunt.  294  ;  U.  B.  Moore,  43;  Etch- 
ells  v.  Lovatt,  9  Price,  54. 

F.  Ex.—  29. 


§  275        OFFICER'S  REMEDIES  WHERE  TITLE  DISPUTED.          450 

Courts,  in  proper  cases,  will  interpose  to  relieve  sheriff's  by 
enlarging  the  time  for  making  their  returns.1  As  a  general 
rule,  our  practice  seems  more  favorable  to  the  sheriff'  than 
the  English  practice  was.  Indemnity  seems  to  be  conceded 
to  the  officer  not  as  a  matter  of  discretion  merely,  but  as  a 
matter  of  right.  Its  refusal  by  the  plaintiff,  where  reasonable 
doubt  of  the  title  exists,  will,  no  doubt,  in  many  of  the 
States,  warrant  the  officer  in  not  seizing  or  not  holding  the 
property,  and  the  latter  need  not  apply  to  the  Court  to 
enlarge  the  time  for  making  his  return.2  This  rule  is  by  no 
means  universal.  In  some  of  the  States,  the  officer  has  no 
right  to  indemnity  until  the  claim  made  by  a  stranger 
to  the  writ  has  been  tried  by  a  jury,  and  found  in  his 
favor.3  In  others,  the  claimant  may  be  notified  of  the  levy, 
and,  unless  he  prosecutes  proceedings  within  a  specified  time, 
waives  his  right  to  redress  from  the  officer.  In  these  States, 
the  plaintiff  cannot  be  required  to  furnish  indemnity.4  Where 
an  officer  entitled  to  indemnity,  and  holding  property  under 
two  or  more  writs,  calls  upon  the  plaintiffs  therein  for  indem- 
nity, some  of  whom  comply  and  others  refuse,  only  those  who 
comply  can  share  in  the  proceeds  of  the  sale.5  This  is  be- 
cause the  officer  has  the  right  to  release  the  levies  of  the 
writs  whose  owners  are  unwilling  to  share  the  .responsibility 
of  the  seizure.  In  Minnesota,  the  claimant  may  make  affida- 
vit of  his  claim  of  title.  The  officer  may.  then  demand  in- 
demnity, and  on  its  being  refused,  may  surrender  the  prop- 

1  Miller  v.  Commonwealth,  5  Perm.  St.  297 ;  Dewey  v.  White,  G5  N.  C.  225 ; 
Bosley  v.  Farquar,  2  Blackf.  61 ;  Forniquet  v.  Tegarden,  24  Miss.  96  ;  Bryan  v. 
Bridges,  6  Tex.  143 ;  Jessop  v.  Brown,  2  G.  &  J.  404 ;  Adair  v.  McDaniel,  1 
Bailey,  158  ;  Spangler  v.  Commonwealth,  16  S.  &  R.  68  ;  Hall  u.  Galbraith,  8 
Watts,  220. 

2  State  v.  Sharp,  2  Sneed,  615  ;  Saunders  v.  Harris,  4  Humph.  72  ;  Smith  r. 
Oagood,  46  Ala.  178 ;  Pickard  v.  Peters,  3  Ala.  493  ;  Mintner  v.  Bigelow,  9  Port. 
481 ;  Fitter  v.  Fossard,  7  Penn.  St.  540  ;  Marshall  v.  Hosmer,  4  Mass.  63  ;  Bond 
v.  "Ward,  7  Mass.  125  ;  Shriver  v.  Harbaugh,  37  Penn.  St.  399  ;  Marsh  v.  Gold, 
2  Pick.  290 ;  Smith  v.  Cicotte,  11  Mich.  383 ;  Commonwealth  v.  Vandyke,  57 
Penn.  St.  34;  Board  v.  Helm,  2  Met.  Ky.  500  ;  Perkins  v.  Pitman,  34  N.  H.  261 ; 
Patterson  v.  Anderson,  40  Penn.  St.  359. 

8  Curtis  v.  Patterson,  8  Cow.  67. 
4  State  v.  Sandlin,  44  Ind,  504. 

6  Burnett  w.  Hundley,  8  Ala.  683  ;  Pickard  v.  Peters,  3  Ala.  493 ;  Smith  v.  Os- 
good,  46  N.  H.  178;  Davidson  L.  Dallas,  8  Cal.  227. 
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erty.  The  officer  is  not  liable  to  a  suit  at  the  instance  of  a 
third  person  until  after  the  claim  and  affidavit  have  been 
made,  and  reasonable  time  has  been  given  plaintiff  to  furnish 
indemnity.1  An  officer  is  never  under  compulsion  to  pro- 
ceed because  indemnity  has  been  tendered.  If  he  feels  sure 
that  the  property  does  not  belong  to  the  defendant,  or  that  it 
is  not  liable  to  execution,  he  may  surrender  it.  In  such  case, 
he  is  not  responsible  to  the  plaintiff  if  his  action  can  be  shown 
to  have  been  proper.2  An  officer  may  sometimes  maintain  an 
action  against  a  plaiutifi'f or  indemnity,  though  no  bond  has  been 
sought  nor  given.  If  the  officer  acts  under  the  writ  without 
any  special  directions  from  plaintiff',  and  is  thereafter  com- 
pelled to  pay  damages  for  an  unlawful  levy,  he  has  no  recourse 
against  the  plaintiff'  beyond  recovering  back  the  money  he 
has  paid  to  plaintiff'  as  the  proceeds  of  the  levy.3  But  if  the 
plaintiff  directs  the  levy,  the  rule  is  otherwise.  If  the  sheriff 
follows  plaintiff  V  directions  in  doing  an  act  not  known  to  him 
to  be  unlawful,  and  is  thereafter  compelled  to  respond  in  dam- 
ages because  of  the  act,  he  may  recover  from  the  plaintiff 
the  amount  so  recovered  from  him.4 

§  276.  Summoning  a  jury  to  inquire  into  the  owner- 
ship of  property. — The  second  mode  of  procedure  resorted 
to  by  sheriffs  in  England,  when  the  title  to  personalty  was 
doubtful,  was  to  impanel  a  jury  to  inquire  and  render  their 
verdict  as  to  the  fact  of  ownership.  This  mode  seems  to 
have  been  too  barren  in  its  results  to  warrant  any  one  in  re- 
Bortiug  to  it.  Their  verdict  was  never  thought  to  be  conclu- 
sive for  or  against  the  claimant.  It  was  for  some  time  be- 
lieved, when  in  favor  of  the  claimant,  to  justify  the  officer  in 
abandoning  possession  of  the  property,5  and  when  in  favor  of 

1  Williams  v.  McGrade,  13  Minn.  177. 

2  Hamblet  v.  Herndon,  3  Humph.  34  ;  Commonwealth  v.  Watmough,  G  "Whart. 
117  ;  Commonwealth  v.  Vandyke,  57  Penn.  St.  34. 

3  Wilson  v.  Milner,  2  Campb.  452  ;  Nelson  v.  Cook,  17  HI.  443  ;  Fitler  v.Fos- 
Bard,  7  Penn.  St.  540. 

4  Humphreys  v.  Pratt,  2  D.  &  Cl.   288  ;  S.  C.  5  Bligh,  N.  S.   154 ;  Sandera 
v.  Hamilton,  3  Dana,  550 ;  Stoyel  v.  Cady,  4  Day,  226. 

5  Fair  r.  Newman,  4  T.  R.  633  ;  Roberts  r.  Thomas,  6   T.  R.  88  ;  Gilbert  on 
Ex.  21 ;  Dalton  on  Sheriffs,  146  ;  Bing.  on  Judgt.  and  Ex.  244. 
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the  officer,  to  be  sufficient  to  mitigate  the  damages  in  a  sub- 
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sequent  action  for  the  unlawful  taking.1  Perhaps,  for  this 
last  purpose,  it  may  still  be  admissible  in  evidence  ;  but  it 
•can  no  longer  be  regarded  as  a  sufficient  defense  to  an  action 

O  O 

against  the  officer  for  a  false  return  of  n  til  la  bonn.'1  The  prac- 
tice of  summoning  a  jury  to  inquire  into  the  ownership  of 
property,  though  leading  to  little  or  no  practical  result  at 
common  law,  has  been  very  generally  adopted  in  the  United 
States.  The  verdict  of  the  jury  in  this  country,  in  such  a 
proceeding,  though  rarely  conclusive  upon  the  title  to  the 
property,  is  nevertheless  attended  by  important  consequences 
to  which  it  never  led  at  common  law.  "We  therefore  deem 
the  subject  of  the  trial  of  the  right  of  property,  under  Amer- 
ican statutes,  worthy  of  separate  consideration,  and  hence  re- 
serve it  for  the  section  succeeding  this. 

§  2T7.  Trial  of  right  of  property  under  American 
statutes. — The  policy  of  the  American  statutes,  in  reference 
to  the  trial  of  the  right  of  property  seized  under  execution,  is 
not  uniform.  Some  of  them  seem  to  have  been  conceived 
for  the  protection  of  the  claimant,  and  others  for  the  protec- 
tion of  the  officer.  Most  of  them  furnish  a  remedy  which, 
for  whoever's  benefit  intended,  exhibits  its  impartiality  in 
being  alike  inadequate  to  fully  subserve  the  interests  or  pro- 
tect the  rights  of  either  party.  Under  the  majority  of  these 
statutes,  the  claimant  is  free  to  resort  to  his  common-law 
remedies,  and  cannot  be  compelled  to  submit  his  claim  to  be 
investigated  by  the  statutory  method.3  Under  some  of  them, 
however,  the  officer  has  the  privilege  of  instituting  the  pro- 
ceedings, and  may,  therefore,  compel  the  claimant  to  try  his 
right  in  the  manner  prescribed  by  the  statute.4  The  claim 
to  the  property  need  not  be  made  by  the  claimant  in  person. 
lie  may  act  by  an  agent,  and  that  agent  may  be  the  defend- 
ant in  the  writ.  This  often  happens  when  goods  in  the  cus- 

1  Latkow  v.  Earner,  2  H.  Bla.  437. 

2  Glossop  v.  Pole,  3  Maule  &  S.  175  ;  Watson  on  Sheriffs,  198. 

3  Moore  v.  Gammel,  13  Tex.  120;  Bradley  v.  Holloway,  28  Mo.  150;  Steeleu. 
Farlxr,  37   Mo.  71  ;    Mason    u.  State  Bank,  Breese,  183  ;    Jones   v.  Wilson,  16 
Ohio  St.  420. 

4  Phillips  v.  Ilarriss,  3  J.  J.  Marsh.  122  ;  State  v.  Sandlin,  44  Ind.  504. 
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tody  of  a  bailee  are  seized  as  his  property.  In  such  a  case, 
the  bailee  may  claim  the  property  for  and  in  the  name  of  the 
owner.1  A  cotenant  may  claim  for  himself  and  his  cotenant.2 
A  landlord  who  distrains  goods  may  claim  the  same  from  an 
officer  subsequently  levying.3  In  Missouri,  the  claim  may  be 
made  by  the  beneficiary  in  a  deed  of  trust.4  In  Alabama,  none 
but  claimants  of  the  legal  title  will  be  heard.5  Persons  hav- 
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ing  estates  in  the  property,  but  not  entitled  to  the  immediate 
possession,  are  not  competent  to  institute  statutory  proceedings 
to  try  the  right  of  property,6  because  the  defendant  in  such 
a  case,  having  an  estate  in  possession,  has  an  interest  subject 
to  levy  and  sale.  In  some  of  the  States,  the  trial  of  the  right 
of  property  takes  place  before  a  jury  summoned  by  the  levy- 
ing officers  ;  in  others,  it  is  conducted  by  a  justice  of  the 
peace,  acting  with  the  aid  of  a  jury.  Notice  of  the  time  and 
place  of  trial  must  be  given.7  The  only  issue  to  be  tried  is, 
Does  the  property  belong  to  the  claimant?8  Hence,  ho  can- 
not show  that  the  property  belongs  to  a  third  person.9  For, 
if  it  did  so  belong,  this  fact  would  by  no  means  entitle  the 
claimant  to  its  possession,  nor  to  interfere  in  behalf  of  the 
owner,  unless  acting  in  his  name  and  as  his  ao-ent.  Neither 
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will  it  avail  the  claimant  to  show  that  the  judgment  or  exe- 
cution is  void,  irregular,  or  satisfied.30  Neither  of  these  facts 

1  Walmsley  v.  Hubbard,  21  Tex.  G12  ;  "Webber  v.  Brown,  38  HI.  83  ;  Strode  v. 
Clark,  12  Ala.  621. 

2  Gotten  v.  Thompson,  21  Ala.  574. 

3  Grimsley  v.  Klein,  1  Scam.  343. 

4  State  v.  McKellop,  40  Mo.  184 ;  State  v.  Koch,  47  Mo.  582. 
6  King  v.  Hill,  20  Ala.  133. 

6  Allen  v.  Russell,  19  Tex.  90  ;    Hamilton  v.  Mitchell,  6  Blackf.  131 ;  Phil- 
brick  v.  Goodwin,  7  Blackf.  18. 

7  Ice  v.  McLain,  14111.  G2. 

8  Marshall  r.  Cunningham,  13  111.  20 ;  Price  v.  Sanchez,  8  Fla.  136. 

9  Beers  r.  Dawson,  8  Geo.  556  ;  E,obinson  v.  Schly,  6  Geo.  515  ;  Dent  v.  Smith, 
15  Ala.  286;  Foster  r.  Smith,  16  Ala.  192;    Frow   v.  Downman,  11   Ala.  886; 
McGrew  v.  Hart,  1  Port.  175. 

10  Sheldon  r.  Reihle,  1  Scam.  519  ;  Webb  v.  Mallard,  27   Tex.  SO  ;  Dexter  v. 
Parkins,  22  111.  144  ;  Deloach  v.  Myrick,  6  Geo.  410  ;  Taylor  v.  Branch  Bank,  14 
Ala.  633  ;  Brown  v.  Hurt,  31  Ala.  146  ;  Price  v.  Sanchez,  8  Fla.  136  ;  Harrison 
V.  Singleton,  2  Scam.  21  ;  Bettis    i\  Taylor,  8    Port.  564  ;  Huff   v.  Cox,  2    Ala. 
310  ;  Fryer  i-.  Dennis,  2  Ala.  144  ;  Harrell  v.  Floyd,  3  Ala.  16  ;  Portis  u.  Parker, 
22  Tex.  699  ,  Carlton  v.  King,  1    Stew.  &  P.  472  ;    Stoue   v.  Stone,  1    Ala.  582 ; 
Ash.-r  v.  Fredeiistein,  19  La.  An.  256  ;  Merriok  r.  Davis,  6  Ch.  L.  N.  399. 
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ordinarily  tends  to  establish  any  right  of  possession  in  the 
claimant.  If,  because  of  cither  of  these  facts,  the  officer  is 
not  entitled  to  retain  possession  of  the  property  as  against  the 
true  owner,  this  is  no  reason  why  he  should  turn  it  over  to  a 
stranger  to  the  title.  Sometimes,  however,  the  claimant's 
Title  is  derived  from  the  defendant  in  execution,  and  may 
depend  for  its  validity  on  the  question  whether  the  writ  or 
judgment  against  the  defendant  is  void  or  not.  So,  the  prop- 
erty, when  seized,  may  have  been  in  the  possession  of  the 
claimant.  In  such  a  case,  even  conceding  the  claimant  not  to 
be  the  true  owner,  the  officer  has  no  right  to  disturb  his  posses- 
siou,  unless  acting  under  a  writ  valid  as  against  the  true  owner. 
Hence,  it  sometimes  happens  that  on  a  trial  of  the  right  of  prop- 
erty, the  claimant  is  permitted  to  show  that  the  judgment  or 
execution  is  void  or  satisfied.1  In  New  York  and  California, 
when  property  is  claimed  by  a  third  person,  the  officer  may 
summon  a  jury  to  determine  the  right  of  property.2  The  de- 
termination of  the  jury,  when  made,  is  not  conclusive  evidence, 
and  probably  not  evidence  at  all,  in  any  proceeding  involving 
the  title  to  the  property.3  It  has  not  the  effect  of  a  judicial  pro- 
ceeding. Its  only  consequence  is  that,  if  in  favor  of  the  claim- 
ant, the  officer  may  demand  indemnity  from  the  plaintiff',  and 
may  surrender  the  property  if  the  indemnity  is  refused.  Until 
the  verdict  of  the  jury,  the  officer  cannot  compel  the  execution 
of  a  bond  of  indemnity.4  If,  however,  the  plaintiff',  waiving  the 
calling  of  the  jury,  executes  such  a  bond,  it  may  be  enforced.5 
In  Ohio,  an  officer  levying  on  goods  claimed  by  a  stranger  to 
the  writ,  must  give  notice  of  the  levy  and  claim  to  a  justice 
of  the  peace.  The  justice  then  summons  a  jury  of  five. 
Notice  is  given  of  the  time  and  place  of  trial.  If  the  verdict 

1  Robinson  v .  Schly,  6  Geo.  515 ;  Blount  u.  Traylor,  4  Ala.  667  ;  Latham  u. 
Selkirk,  11  Tex.  314 ;  Webb  v.  Mallard,  27  Tex.  80. 

2  Curtis  v.  Patterson,  8  Cow.  67  ;  Ball  u.  Pratt,  36  Barb.  402  ;  Platt  u.  Sherry, 
7  Wend.  236  ;  Bayley  v.  Bates,  8  Johns.  184;  Strong  v.  Patterson,  6    Cal.  156  ; 
Davidson  v.  Dallas,  8  Cal.  227 ;  Cal.  C.  C.  P.  Sec.  689. 

3  Perkins  v.  Thomburgh,  10  Cal.  189  ;  Sheldon  r.  Loornis,  28  Cal.  122 ;  Wil- 
liams v.  Lowndes,  1  Hall,  579  ;  Van  Cleef  v.  Fleet,  15  Johns.  147  ;  Townsend  v. 
Phillips,  10  Johns.  98. 

4  Curtis  r.  Patterson,  8  Cow.  67. 

6  Chamberlain  v.  Beller,  18  N.  Y.  115  ;  Miller  v.  Ehoades,  20  Ohio  St.  494: 
Denson  r.  Sledge,  '2  Dev.  136. 
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is  in  favor  of  the  claimant,  the  property  is  restored  to  him, 
unless  plaintiff  gives  him  a  bond  in  double  the  value  of  the 
property.1  When  this  bond  is  given  the  claimant,  the  officer 
is  not  liable  for  proceeding  to  sell.2  If  the  property  is  re- 
turned to  the  claimant,  he  may  nevertheless  recover  for  dam- 
ages resulting  from  the  unlawful  seizure  and  detention.3  A 
verdict  in  favor  of  the  claimant  is  not  conclusive  evidence  for 
him  in  a  subsequent  action  against  the  officer  for  the  unlawful 
caption  and  conversion  of  the  property.4  Where  the  verdict 
is  against  the  claimant,  he  cannot  afterward  recover  the  goods 
from  the  officer,  nor  their  value  in  damages.5  In  Kentucky, 
Illinois,  and  Indiana,  the  verdict  against  the  claimant  protects 
the  officer,  but  not  the  plaintiff.6  After  a  verdict  in  favor  of 
the  claimant,  the  officer  may,  in  Illinois,  proceed  to  sell ;  but 
by  so  doing  he  incurs  the  peril  of  being  responsible  if  the 
property  is  found  to  belong  to  the  claimant  in  any  subsequent 
action.7  In  Kentucky,  the  officer  need  not  demand  a  jury. 
He  may  surrender  possession  to  the  claimant  -without  any 
trial.  By  so  doing,  he  becomes  liable  to  the  plaintiff,  in  case 
the  surrender  ought  not  to  have  been  made.8  Under  the 
Pennsylvania  Interpleader  Act  of  1848,  a  judgment  on  the 
trial  of  the  right  of  property  is  as  conclusive  as  a  judgment  in 
any  other  proceeding.9  In  Texas,  the  claimant  must  make 
affidavit  that  his  claim  is  in  good  faith,10  and  present  such  affi- 
davit to  the  officer,  and  also  execute  a  bond,  with  sureties,11 
payable  to  the  plaintiff.  On  receipt  of  the  bond  and  affidavit, 
the  officer  surrenders  the  property  to  the  claimant.  The  writ 
is  then  returned  to  the  Court  whence  it  issued,  where  issues 

i 

1  Ohio  Code  C.  P.  Sees.  426-428. 

2  Moses  v.  Brashear,  2  Handy,  36;  Ralston  u.Ousler,  12  Ohio  St.  105. 
8  Abbey  v.  Searles,  4  Ohio  St.  498. 

*  Armstrong  v.  Harvey,  11  Ohio  St.  527. 
6  Patty  v.  Mansfield,  8  Ohio,  370. 

6  Sanders  v.  Hamilton,  3  Dana,  550 ;  Cassel  v.  Williams,  12  El.  387  ;  Brown  v. 
Booker,  6  Dana,  440,  explaining  Arenz  v.  Reihle,  1  Scam.  340 ;  Howe  u.  Bowen, 
?8  111.  116  ;  Limpus  v.  State,  7  Blackf.  43. 

7  Foltz  v.  Stevens,  54  111.  185. 

8  Brown  v.  Booker,  G  Dana,  441. 

9  Bain  r.  Lyle,  68  Penn.  St.  60. 

10  Wright  i'.  Henderson,  10  Tex.  204;  Gilliam  v.  Henderson,  12  Tex.  47. 
H  Carter  v.  Carter,  3G  Tex.  693. 
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arc  made  up  and  tried  under  the  direction  of  the  Court.1 
Giving  the  bond  is  a  waiver  on  the  part  of  the  claimant  of  his 
right  to  sue  either  the  officer  or  the  plaintiff  for  damages  for 
taking  the  property.2  The  claimant,  by  arresting  the  execu- 
tion of  process  by  affidavit  and  bond,  waives  his  right  to 
prosecute  his  common-law  remedies  against  the  plaintiff  and 
the  officer.3  The  statutes  in  reference  to  the  trial  of  the 
rights  of  property  apply  onty  when  the  property  is  claimed 
by  a  stranger  to  the  writ.  Hence,  they  do  not  afford  any 
means  of  determining  a  claim  of  exemption  from  execution 
interposed  by  the  defendant.4 

IPaschal's  Digest,  Sees.  5310-5319  ;  Sayle's  Tex.  Pr.  Sees.  732-742.   For  prac- 
tice in  Georgia,  Bee  Raiford  r.  Taylor,  43  Geo.  250. 

2  Howeth  v.  Mills,  19  Tex.  296. 

3  Mosely  v.  Gaines,  10  Tex.  578  ;  Howeth  v.  Mills,  19  Tex.  296 ;  Moore  v. 
Gammcl,  13  Tex.  120  ;  Bigelow  v.  Smith,  23  Geo.  318 ;  Whittington  v.  Wright, 
9  Geo.  23. 

4  Prewitt  v.  Walker,  7  J.  J.  Marsh.  332. 

NOTE. — We  have  now  referred  to  the  principal  features  of  the  trial  of  the 
rights  of  property  under  the  common  and  statutory  law,  and  do  not  consider  it 
necessary  or  proper,  in  this  work,  to  make  any  further  reference  to  the  statutory 
provisions  in  the  several  States.  We  content  ourselves  with  citing  the  following 
decisions  not  cited  in  the  text :  Betton  r.  Willis,  1  Fla.  226  ;  Roe  r.  Xeal,  Dud- 
ley, 1GS  ;  Anthony  v.  Brooks,  5  Geo.  576;  Mayor  of  Macou  r.  Trustees,  7  Geo. 
204 ;  Williams  u.  Martin,  7  Geo.  377  ;  Colquitt  v.  Thomas,  8  Geo.  258  ;  Lynch 
v.  Pressley,  8  Geo.  327  ;  Keith  v.  Whelchel,  9  Geo.  179  ;  Huntington  v.  McLeod, 
12  Geo.  212  ;  McComiell  r.  Rhodes,  14  Geo.  313  ;  Bethune  r.  Barker,  14  Geo. 
694 ;  Lynch  v.  Bond,  19  Geo.  314 ;  Rogers  v.  Bates,  19  Geo.  545 ;  Simmons  i>. 
Bennett,  20  Geo.  48  ;  Scott  v.  Winship,  20  Geo.  429  ;  Mize  v.  Ells,  22  Geo.  565 ; 
Hodges  v.  Holiday,  29  Geo.  696  ;  May  v.  Watkius,  30  Geo.  682 ;  Benton  v.  Ben- 
Bon,  32  Geo.  354  ;  Reunecker  v.  McMichael,  33  Geo.  94 ;  Pearco  v.  Swan,  2  111. 
266  ;  Craig  v.  Peake,  22  111.  185  ;  Kendall  v.  Hall,  6  Blackf.  507  ;  Haniia  r. 
Steinberger,  6  Blackf.  520  ;  Matlock  v.  Strange,  8  Ind.  57  ;  Watson  r.  Gabby, 
18  B.  Mon.  658  ;  Gleason  r.  Sheriff,  19  La.  An.  143  ;  B.ich'r.  Verbois,  19  La.  An. 
163  ;  Penrice  v.  Cocks,  1  How.  Miss.  227  ;  Walker  v.  Commissioners,  1  S.  &  M. 
372  ;  Thomas  v.  Estes,  2  S.  &  M.  439  ;  Pritchard  v.  Myers,  3  S.  &  M.  42 ;  ft-virr 
v.  Ross,  1  Frem.  Ch.  519 ;  Been  v.  Lindsey,  2  S.  &  M.  5S1  ;  Kibble  v.  Butler ,  11 
S.  &  M.  207  ;  Walker  v.  McDowell,  4  S.  &  M.  118  ;  Ellis  u.  Abercrombie,  L)  S. 
&  M.  471  ;  Saffarans  r.  Terry,  12  S.  &  M.  690  ;  Sears  r.  Gunter,  3'J  Miss.  : 
Biddlo  r.  Moore,  3  Penn.  St.  161 ;  Myers  v.  Prentzell,  33  Penn.  St.  482 ;  Warder 
v.  Davis,  35  Penn.  St.  74 ;  Wolf  r.  Payne,  35  Penn.  St.  97  ;  King  v.  Faber,  51 
Penn.  St.  387  ;  Paxton  v.  Boyce,  1  Tex.  317  ;  MeQuinmiy  r.  Hitchcock,  8  T.  x. 
33;  Latham  v.  Selkirk,  11  Tex.  314;  Chapman  r.  Allen,  15  Tex.  278;  Lewis  o. 
Taylor,  17  Tex.  57  ;  Carey  r.  Tinsh-y,  22  Tex.  383  ;  Anderson  r.  Anderson,  23 
Tex.  639  ;  Green  v.  Banks,  24  Tex.  508  ;  MeDuffie  r.  Greeiiway,  i!4  Tex.  6i'.~i : 
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§  278.  Bills  of  interpleader  to  compel  claimant  to  try 
his  title. — We  have  now  spoken  of  the  two  modes  of  pro- 
cedure resorted  to  by  officers  for  the  purpose  of  protecting 
themselves,  when  the  title  to  property  seized,  or  about  to  be 
seized,  by  them,  was  in  dispute.  We  have  shown  that  the 
first  method,  that  of  applying  to  the  Court  for  an  order  en- 
larging the  time  for  the  return  of  the  writ  until  indemnity 
should  be  given,  was  by  far  the  more  satisfactory  of  the  two 
in  its  results.  We  have  also  shown  that  the  other  mode  of 
procedure,  that  of  referring  the  question  to  the  determination 
of  a  jury,  was  far  from  satisfactory.  Another  method  has,  in 
a  few  cases,  been  referred  to.  In  these  cases,  it  has  been 
suggested  that  a  sheriff,  by  filing  in  equity  a  bill  of  inter- 
pleader, could  compel  adverse  claimants  to  litigate  the  title 
in  a  suit  between  themselves  instead  of  seeking  redress  against 
him.1  It  seems  now,  however,  to  be  clearly  established,  that 
this  mode  of  procedure  is  not  available.  In  the  case  of  Shaw 
v.  Coster,2  Chancellor  Walworth  discussed  this  question  as 
follows  :  "Frequent  attempts  have  been  made  by  sheriffs  to 
sustain  bills  of  interpleader,  where  the  property  levied  on  by 
them  has  been  claimed  by  third  persons  adverse  to  the  claim  of 
the  sheriff  and  the  creditor  under  the  execution.  But  I  have 
not  been  able  to  find  any  case,  in  which  the  question  has  been 
deliberately  examined,  where  a  Court  of  Equity  has  decided 
in  favor  of  such  a  proceeding.  Indeed,  it  would  be  contrary 
to  every  principle  of  justice  to  permit  a  sheriff  to  seize  prop- 
erty claimed  by  a  third  person  under  an  execution  against  a 
judgment-debtor,  and  then  to  compel  such  a  third  person  to 
come  into  a  Court  of  Equity  and  liquidate  the  question  of 
right  to  such  property  with  the  creditor  in  the  execution, 
instead  of  trying  the  question  at  law  against  the  sheriff'  him- 
self as  a  wrong-doer.  In  Slingsby  r.  Boultou,  1  Ves.  &.  B. 
334,  where  the  goods  seized  and  sold  by  the  sheriff  were 
claimed  by  trustees  under  a  settlement,  who  brought  an  ac- 

Wheeler  ID.  Wooton,  27  Tex.  257  ;  Moore  v.  Auditor,  3  H.  &  M.  232  ;  Miller  v. 
Crews,  2  Leigh,  576  ;  Lewis  v.  Adams,  6  Leigh,  320  ;  Aylett  v.  Roane,  1  Gratt. 
282  ;  Davis  u.  Davis,  2  Gratt.  3G3. 

1  Cooper  v.  Chitty,  1  Burr,  20  ;  Nash  v.  Smith,  6  Conn.  421. 

2  8  Pai.  339. 
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tion  of  trover  therefor  against  him,  Lord  Elclon  refused  an 
injunction  upon  a  bill  of  interpleader  filed  against  the  trustees 
and  the  creditor  in  the  execution.  He  said  the  sheriff  acted 
at  his  peril  in  selling  the  goods,  and  was  concluded  from  stat- 
ing a  case  of  interpleader,  in  which  the  complainant  always 
admitted  a  title  in  all  of  the  defendants  against  himself.  That 
a  person  could  not  file  a  bill  of  interpleader  who  was  obliged 
to  put  his  case  upon  this ;  that  as  to  some  of  the  defendants, 
he  was  a  wrong-doer."  1 

1  Shaw  v.  Coster,  8  Pai.  339 ;  Dewey  v.  White,  65  N.  C.  225 ;  Kogers  v.  Weir, 
34  N.  Y.  469  ;  Slingsby  v.  Boulton,  1  Ves.  &  B.  334 ;  Quinn  v.  Green,  1  Ired. 
Eq.  229  ;  Quinn  v.  Fatten,  2  Ired.  Eq.  48 ;  Parker  v.  Barker,  42  N.  H.  78  ;  Shaw 
v.  Chester,  2  Edw.  Ch.  405. 
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CHAPTER 

OP  LEVIES  UPOX  REAL  ESTATE. 

$  279.  Levy  not  to  be  made  where  personalty  can  be  taken. 

§  280.  How  levy  may  be  made. 

$  281.  Describing  the  real  estate  levied  on. 

$  282.  The  effect  of  the  levy. 

§  279.  Real  estate  not  to  be  seized  while  there  is  per- 
sonalty.— By  the  common  law,  real  estate  was  considered  of 
far  greater  importance  than  personal  property.  Aside  from 
its  intrinsic  value,  it  gave  to  its  owner  certain  privileges,  and 
seemed  to  create  for  him  a  certain  amount  of  dignity  not  ac- 
corded to  the  holder  of  personal  estate.  In  the  earlier  stages 
of  the  common  law,  various  reasons,  having  their  origin  in  the 
prevailing  feudal  system,  prevented,  or  at  least  impeded,  the 
free  alienation  of  real  property.  But  while  these  reasons  have 
ceased  with  the  system  out  of  which  they  grew,  the  alienation 
of  real  property  is  still  less  favored  than  that  of  personalty. 
This  is  particularly  the  case  with  reference  to  involuntary 
transfers.1  In  the  majority  of  the  States,  real  estate  may  be 
sold  under  execution.  But  the  plaintiff  cannot  seize  realtor 
personal  estate  at  his  option.  The  law  assumes  that  the  in- 
terests of  the  defendant  require  that  he  be  permitted  to  retain 
his  realty  in  preference  to  his  personal  estate.  Officers  are 
therefore  required  first  to  levy  upon  personal  estate,  if  it  can 
be  found.2  This  requirement  of  the  law  is  directory  merely. 
The  officer  may  refuse  to  comply  with  it.  He  may  seize  real 

1  In  Illinois,  the  rule  is  reversed.     Personal  property  cannot  be  taken  until 
after  the  defendant  has  had  an  opportunity  to  turn  out  real  estate.     (Tuttle  v. 
Wilson,  24  m.  553  ;  Pitts  v.  Magie,  21  111.  610.) 

2  Hassell  v.  Southern  Bank,  2  Head,  381 ;  Sec.  425,  Ohio  C.  P.  ;  Bartholomew 
v.  Hook,  23  Cal.  277  ;  Sloan  v.  Stanly,  11  Ired.  627  ;  Aldrich  v.  Wilcox,  10  R.  I. ' 
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estate  unnecessarily.     The  defendant  may,  in  that  event,  re- 
cover damages  for  the  injury  sustained  ;  or  he  may  prevent 
the  consummation  of  the  officer's  improper  mode  of  proceed- 
ing by  procuring  an  order  of  Court  vacating  the  levy.     If, 
however,  no  action  is  taken  to  vacate  the  levy,  it  cannot  be 
treated  as  void.      On  the  contrary,  the  levy  and  the  sale  based 
thereupon  will  be  sustained  from  collateral  assault. *     A  return, 
showing  that  the  officer  could  find  no  goods  of  the  defendant, 
justifies  a  levy  on  real  estate.2     Where  no  such  showing  is 
made,  a  sale  of  realty  will  not  be  confirmed.3     The  defendant 
may  waive  his  right  to  have  his  personal  property  taken  first. 
This   he  may  do  by  requesting  the  officer   to  levy  on  real 
estate,  or  merely  by  pointing  it  out  to  the  officer  as  proper 
property  to  be  taken  ; 4  or  by  refusing  to  produce  personal 
property  when   demanded.5     Where  there  are  two  or  more 
defendants,  a  levy  may  be  made  on  the  realty  of  either  when 
he  has  no  personal  estate  subject  to  the  writ.     It  is  not  neces- 
sary that  the  personal  estate  of  all  should  be  exhausted  before 
the  real  estate  of  any  can  be  levied  upon.6     If  the  personal 
estate  of  the  defendant  is  so  iucumbered  that  it  cannot  be  ex- 
pected to  realize  anything  at  a  forced  sale,  the  officer  may  at 
once  levy  on  real  estate.7 

§  280.  Levy  on  real  estate,  how  made. — Judges  fre- 
quently speak  of  a  levy,  and  sometimes  of  a  seizure,  of  real 
estate  under  execution.  Notwithstanding  this  fact,  it  may 
well  be  doubted  whether  a  levy  is  essential  to  a  sale  ;  and,  if 
essential,  whether  any  one  can  confidently  state  the  acts  in- 
dispensable to  its  legal  existence.  Certainly  there  are  States 

1  Faris  v.  Banton,  6  J.  J.  M.  235  ;  Hayden  v.  Dunlap,  3  Bibb,  216  ;  Beeler  v. 
Bullitt,  3  J.  J.  M.  280. 

2  Trrptow  v.  Buse,  10  Kans.  170. 

3  Koehler  v.  Ball,  2  Kans.  160. 

4  Hopkins  v.  Burch,  3  Geo.  222 ;  Spencer  v.  Champion,  13  Conn.  11 ;  Smith  v. 
Randall,  G  Cal.  47. 

6  Graves  v.  Merwin,  19  Conn.  96 ;  Sloan  v.  Stanley,  11  Ired.  627 ;  Allen  v. 
Gleason,  4  Day,  376. 

6  Faris  v.  Banton,  6  J.  J.  Marsh.  235  ;  Crowder  v.  Sims,  7  Humph.  257  ;  Drake 
r.  Murphy,  42  Ind.  82. 

7  Detrick  v.  State  Bank,  6  Ind.  439 ;  Williams  v.  Reynolds,  7  Ind.  622. 
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in  which  no  formal  levy  on  real  estate  is  required.1  In  Mis- 
souri, the  judges  confess  that  the  law  is  silent  as  to  what  acts 
shall  be  sufficient  to  constitute  a  levy  on  real  estate.2  The 
object  of  a  levy  is,  by  some  overt  act,  to  take  the  property 
from  the  custody  of  the  defendant,  and  place  it  in  the  custody 
of  the  law.  With  personal  property,  this  result  is  attained  by 
a  seizure,  actual  or  constructive.  In  Louisiana,  an  officer 
levying  a  writ  on  real  estate  must  also  seize  and  hold  posses- 
sion of  it.3  But  in  all  the  other  portions  of  the  United  States, 
this  rule  does  not  prevail.  The  officer  does  not  disturb  the 
defendant's  possession,  and,  as  a  general  rule,  need  never  go 
upon  the  property  on  which  he  seeks  to  levy.4  In  Kentucky, 
it  is  said  that  the  question  whether  a  levy  has  been  made 
should  not  be  allowed  to  rest  solely  in  the  breast  of  the  offi- 
cer ;  that  he  must  accompany  the  levy  by  some  act  of  notori- 
ety, such  as  by  going  upon  the  land,  or  by  seeing  the  defendant, 
or  his  agent,  and  informing  him  of  the  levy  ;  and  that  he  must 
also  make  an  entry  on  his  writ.5  Where  there  are  no  statutory 
provisions  governing  the  officer,  a  mere  entry  on  the  writ,  or 
an  advertisement  of  sale,  or  making  a  memorandum  descript- 
ive of  the  premises,  intending  it  for  the  purpose  of  levy,  is 
generally  regarded  as  a  sufficient  levy.6  Where  the  judg- 
ment is  a  lien  on  the  defendant's  real  estate,  it  is  difficult  to 
perceive  why  any  levy  should  be  made  or  required.7  In  Cali- 
fornia, property  may  be  levied  upon  under  execution  "  in  like 
manner  as  upon  writs  of  attachment."8  Real  property  must 
be  attached  in  the  following  manner  :  "Real  property,  stand- 
ing upon  the  records  of  the  county  in  the  name  of  the  defend- 

1  Bidwell  v.  Coleman,  11  Minn.  78 ;  Lock-wood  v.  Bigelow,  11  Minn.  113 ;  Fol- 
«om  v.  Carli,  5  Minn.  333  ;  Doe  v.  Hazen,  3  All.  N.  B.  87. 

2  Duncan  v.  Matney,  29  Mo.  368. 

3  Corse  v.  Stafford,  24  La.  An.  263. 

*Fenno  v.  Coulter,  14  Ark.  38  ;  Hammatt  v.  Barrett,  2  Pick.  564;  Fitch  v. 
Tyler,  34  Me.  3G3  ;  Burkhardt  v.  McLellan,  15  Abb.  Pr.  243  ;  Bond  u.  Bond,  2 
Pick.  382  ;  Hall  v.  Crocker,  3  Met.  245 ;  Catlin  v.  Jackson,  8  Johns.  546 ;  Leland 
v.  Wilson,  34  Tex.  79. 

BMcBurnie  v.  Overstreet,  8  B.  Mon.  300. 

« Isam  v.  Hooks,  46  Geo.  309  ;  Hamblen  v.  Hamblen,  33  Miss.  455  ;  Eodgers  V. 
Bonner,  45  N.  Y.  379. 

7  Judge  v.  Houston,  12  Ired.  108;  Wood  v.  Colvin,  5  Hill,  228. 

8  Code  C.  P.  Sec.  688. 
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ant,  by  filing  with  the  recorder  of  the  county  a  copy  of  the 
writ,  together  with  a  description  of  the  property  attached, 
and  a  notice  that  it  is  attached  ;  and  by  leaving  a  similar  copy 
of  the  writ,  description,  and  notice  with  an  occupant  of  the 
property,  if  there  is  one  ;  if  not,  then  by  posting  the  same  in 
a  conspicuous  place  on  the  property  attached."  When  the 
real  estate  is  held  by  some  person  for  the  benefit  of  the  de- 
fendant, or  standing  on  the  records  in  the  name  of  a  person 
other  than  the  defendant,  it  is  attached  by  giving  to  such 
other  person,  or  his  agent,  a  copy  of  the  writ,  notice,  and  de- 
scription, and  by  complying  with  all  the  other  formalities 
requisite  when  the  property  stands  in  defendant's  name  on  the 
records.1  In  Vermont,  it  was,  at  an  early  day,  determined 
that  the  officer  must  levy  on  the  land,  instead  of  levying  on 
all  the  defendant's  right,  title,  and  interest  therein.2  But  as 
a  levy  can,  in  no  event,  affect  an  interest  to  which  the  de- 
fendant has  no  valid  claim,  there  can  be  no  reasonable  objec- 
tion to  a  levy  on  all  the  defendant's  right,  title,  and  interest 
in  land.  Such  a  levy  is  in  legal  effect  a  levy  upon  the  land.3 

§  281.   Of  the  description  of  real  estate  levied  upon. — 

The  officer,  by  his  entry  on  or  his  return  to  his  writ,  usually 
gives  a  description  of  the  property  upon  which  he  has  levied. 
Subsequently,  the  sufficiency  of  this  description  may  be  con- 
troverted for  the  purpose,  if  possible,  of  avoiding  the  levy 
and  sale.  The  description  indorsed  on  the  writ  is  very  fre- 
quently substantially  identical  with  that  which  is  to  be  found 
in  the  notice  of  the  sale  and  in  the  sheriff's  deed.  In  such  a 
case,  the  true  question  to  be  determined  is  not  whether  the 

1  Sec.  542,  Code.  C.  P.     To  create  a  lien  under  attachment,  all  the  requisitions 
of  the  statute  must  be  complied  with,  in  the  order  in  which  they  are  designated. 
(Main  v.  Tappener,  43  Cal.  206  ;  Sharp  v.  Baird,  43  Cal.  577  ;  Wheaton  v.  Nev- 
ille, 19  Cal.  44.) 

2  Arms  u.  Burt,  1  Vt.  310  ;  Paine  v.  Webster,  1  Vt.  131. 

3  Brown  v.  Smith,  7  B.  Monr.  361 ;  Balch  v.  Zeutmeyer,  11  G.  &  J.  267  ;  Vilas 
v.  Reynolds,  6  Wis.  214  ;  Swan  v.  Parker,  7  Yerg.  490.     For  statutes  directing 
how  levies  may  be  made  on  real  estate,  see  Sec.  2857,  Code  of  Ala. ;  Sees.  36-10, 
3643,  3645,  Code  of  Geo. ;  Comp.  Laws  Arizona,  p.  405,  Sec.  125  ;  Kurd's  St.  of 
111.  p.  158,  Sees.  9,  10  ;  Sec.  3043,  Code  of  Iowa;  Gen.  St.  of  Conn.  Ed.  of  1S75, 
p.  460,  Sec.  29  ;  Civil  Procedure  of  Kansas,  Sec.  198  ;  Comp.  Laws  Mich.  Ed.  of 
1871,  Sees.  4685,  4686. 
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Bale  is  void  by  reason  of  an  imperfect  levy,  but  whether  it  is 
void  by  reason  of  an  insufficient  levy,  notice,  and  deed.  There 
are  very  strong  reasons  for  exacting  a  perfect  description  in 
the  notice  of  sale  and  deed,  which  do  apply  with  equal  force 
to  the  indorsement  of  the  levy  on  the  writ.  Thus,  the  levy 
consists  of  some  act  or  acts  which  the  officer  is  required  to 
perform.  These  acts  may  have  been  performed  with  respect 
to  a  particular  tract  of  land,  and  the  fact  of  their  performance 
may  be  well-known  to  all  the  parties  in  interest,  and  be  sus- 
ceptible of  proof.  If  so,  an  actual  levy  has,  we  think,  been 
made.  The  tract  may  be  imperfectly  described  on  the  writ, 
or  it  may  not  be  described  there  at  all.  If  so,  the  only  in- 
convenience arising  from  this  official  omission  or  imperfec- 
tion is  that  the  act,  instead  of  being  attested  by  the  official 
entry,  must  be  established  by  other  methods  of  proof.  Be- 
yond this,  no  injury  can  result  to  the  defendant,  nor  to  any 
other  person.  But  when  the  laud  is  advertised  for  sale,  the 
result  of  an  insufficient  description  is  very  different.  The 
object  of  the  advertisement  is  to  give  notoriety  to  the  pro- 
posed sale,  so  that  all  persons  may  understand  what  it  is  that 
is  to  be  sold.  No  one  will  bid  unless  he  can  know  for  what 
he  is  bidding.  The  rights  of  the  defendant  must  necessarily 
be  sacrificed,  unless  the  thing  to  be  sold  is  made  certain. 
People  may  refuse  to  bid,  or,  after  successful  bidding,  may 
claim  more  than  the  officer  intended  to  sell,  or  may  have  their 
purchase  restricted  to  less  than  was  intended  to  be  sold.  So 
the  deed,  being  the  conveyance  of  the  defendant's  title,  and 
the  final  evidence  of  the  extent  of  the  purchaser's  acquisition, 
ought  to  be  specific  and  free  from  ambiguity.  Hence,  we 
think  those  authorities  are  based  on  sound  principles  which 
hold  that  an  imperfect  description  in  the  indorsement  of  the 
levy  becomes  immaterial  when  it  is  succeeded  by  a  notice  of 
sale  and  officer's  deed,  in  both  of  which  the  property  sold  is 
clearly  and  unmistakably  designated ;  and  that  the  indorse- 
ment, if  material,  may  be  amended  so  as  to  conform  to  the 
true  state  of  the  facts  ;  or,  in  other  words,  so  as  to  describe 
the  land  actually  levied  upon.1  In  one  case,  it  has  been 

1  Parker  u.  Swan,  1  Humph.  80 ;  Vance  v.  McNairy,  3  Yerg.  177  ;  Gibbs  v. 
Thompson,  7  Humph.  181 ;  Coffee  v.  Silvan,  15  Tex.  354  ;  Howard  v.  North.  5 
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claimed  that  there  must  always  be  some  description  ; l  in  others, 
that  the  description  made  by  the  officer  must  always  be  re- 
garded as  the  best  evidence,  and  must  be  produced,  unless 
lost  or  destroyed  ; 2  while  in  others,  the  general  principle  is 
asserted  that  the  levy  and  its  accompanying  acts  may  always 
be  shown  by  parol  evidence.3  "We  shall  now  consider  the 
question  of  the  description  of  the  realty  levied  upon,  suppos- 
ing the  -question  to  arise  where  the  description  indorsed  on 
the  writ  has  been  copied  into  the  notice  of  sale  and  deed,  or 
where,  though  not  so  copied,  the  Courts  have  held  that  an 
insufficient  description  of  the  levy  cannot  be  cured  by  a  per- 
fect description  in  the  notice  of  sale  and  deed.  TVhere  the 
description  is  so  imperfect  that  it  cannot  be  ascertained  there- 
from what  property  was  levied  upon  or  sold,  the  proceedings 
must  be  regarded  as  void,  and,  as  a  general  rule,  cannot  be 
supported  by  showing  by  the  officer  what  he  intended  to  sell.4 
The  intention  must  be  made  manifest  by  the  proceedings 
themselves.  In  Pennsylvania,  however,  where  doubt  existed 
as  to  what  lands  were  sold,  the  fact  that  the  purchaser  had 
taken  and  for  many  years  held  possession  of  a  particular  tract, 
was  adjudged  to  be  a  circumstance  proper  for  the  consider- 
ation of  the  jury,  as  tending  to  produce  the  conviction  that 
the  tract  so  taken  by  him  was  the  one  which  was  sold.5 
A  description  may  be  so  imperfect  as  to  designate  no 
tract  of  land  whatever,  or  as  to  be  equally  applicable  to 
two  or*  more  tracts.  In  either  event,  it  is  worthless,  and,  if 
carried  into  the  notice  of  sale  and  deed,  must  inevitably  ren- 
der them  void.6  The  following  levies  have  been  adjudged 
void  for  uncertainty  in  description:  "On  two  hundred  and 

Tex.  290  ;  Sartor  v.  McJunMn,  8  Rich.  451  ;  Sunnier  v.  Moore,  2  McLean,  59  ; 
Donaldson  v.  Bank  of  Danville,  20  Penn.  St.  245 ;  Hopping  v.  Burnan,  2  G. 
Greene,  39 ;  Matthews  v.  Thompson,  3  Ohio,  272 ;  Riddle  v.  Bush,  27  Tex.  675. 
The  power  to  amend  is  denied  in  Phillipse  v.  Higdon,  Busb.  380. 

1  McLelland  v.  Slingluff,  7  W.  &  S.  134. 

2  Farmers'  Bank  v.  Fordyce,  1  Penn.  St.  454 ;  Gaither  v.  Martin,  3  Md.  146. 
8  McBurnie  v.  Overstreet,  8  B.  Monr.  303;  Byers  v.  Entnyre,  2  Gill,  150. 

4  Mason  v.  White,  11  Barb.  173. 

5  St.  Glair  v.  Shale,  20  Penn.  St.  105. 

6  Gault  v.  Woodbridge,  4  McLean,  329  ;  Stout  v.  Cook,  37  111.  283 ;  William- 
eon  v.  Perkins,  1  H.  &  J.  449  ;  Dorsey  v.  Dorsey,  28  Md.  388;  Morrisey  v.  Love 
t  Ired.  38. 
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forty  acres  out  of  "  a  designated  tract  containing  two  hundred 
and  eighty  acres;1  "on  a  part"  of  a  designated  tract;2 
"  on  one  law  office  and  lot  of  ground  "  ;  3  "on  all  the  unsold 
lands  in  the  bounds  of  Overtoil  County  belonging  to  the  heirs 
of  Mclver,  and  which  lie  within  the  bounds  of  the  40,000- 
acre  tract  granted  by  the  State  to  Donnelly  and  Farrell,  by 
Grant  No.  289  "  ;4  "on  lot  No.-  -,  in  the  town  "  of  G.  ; 5 
"  on  8,000  acres  of  land  lying  in  four  different  tracts  "  ; 6  "  oil 
a  tract  adjoining  J.  McDonncl,  Thomas  Qanuon,  and  others, 
containing  160  acres  ;  "  7  "on  1,950  acres,  part  of  a  tract  of 
2,500  acres,  located  by  Daniel  Gilchrist "  ; 8  "on  three  tracts 
of  laud,  one  containing  300  acres,  one  containing  40  or  50 
acres,  and  one  other  tract  containing  110  acres,  as  the  property 
of  Hay  wood  Cozart  "  ; 9  "on  350  acres  of  laud,  the  property 
of  Edmund  Collins  "  ; 10  "on  all  lands  of  the  defendant  lying 
on  Queen's  Creek";11  "on  500  acres  to  be  taken  off  the 
north  end  of  Alexander  Shields'  part,"  Shields  being  a  coten- 
aut  whose  part  was  not  segregated  from  that  of  his  coten- 
ants  ; 12  "  on  the  lands  of  Samuel  Fennels  "  ; 13  "  on  a  certain 
lot  situate  at  the  angle  of  Second  and  State  Streets,  in  the 
town  of  Alton,"  there  being  four  different  angles  formed  by 
these  streets  ; 14  "  on  one-half  of  lot  60,  in  the  town  of  Evans- 
ville"  ; 15  "on  three  tracts  of  laud,  containing  360  acres,  on 
Cauey  Fork. " 16  In  some  instances,  descriptions  apparently 

1  Deloach  v.  State  Bank,  27  Ala.  437. 

2  Waters  v.  Duvall,  6  G.  &  J.  76 ;  Fenwick  v.  Floyd,  1  H.  &  G.  172  ;  Clemens 
v.  Rannels,  34  Mo.  579. 

3  Dorsey  v.  Dorsey,  28  Md.  388. 

4  Huddleston  v.  Garratt,  3  Humph.  629. 
6  Brown  v.  Dickson,  2  Humph.  395. 

6  Pound  v.  Pullen,  3  Yerg.  338. 

7  Helms  v.  Alexander,  10  Humph.  44. 

8  Brigance  v.  Erwin,  1  Swan,  375. 

9  Taylor  v.  Cozart,  4  Humph.  434. 

10  Lafferty  v.  Conn,  3  Sneed,  221. 

11  Huggins  v.  Ketchum,  4  D.  &  B.  414. 

12  Shields  v.  Batts,  5  J.  J.  Marsh.  13. 

13  Borden  v.  Smith,  3  D.  &  B.  34. 

14  Fitch  v.  Pinckard,  4  Scam.  69. 

15  Porter  v.  Byrne,  10  Ind.  146  ;  Gault  v.  Woodbridge,  4=  McLean,  329. 

16  Chasteen  v.  Phillips,  4  Jones,  459. 

F.   EX.— 30. 
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perfect  have  been  declared  insufficient,  because  thej,  in  fact, 
failed  to  disclose  anything  like  the  true  property  to  be  sold. 
Thus,  in  Missouri,  a  tract  of  land  had  been  laid  out  as  a  town, 
and  many  lots  had  been  sold  to  various  persons.  Afterward, 
an  execution  against  one  of  the  owners  of  the  original  tract 

O  O 

was  levied,  and  a  sale  was  made.  The  levy  and  sale  described 
the  original  tract  correctly,  making  no  reference  to  the  lota 
sold,  and  attempting  no  special  designation  of  those  unsold 
and  intended  to  be  levied  upon.  The  Court  held  that  the 
defendant's  interest,  because  it  embraced  certain  lots  suscepti- 
ble of  accurate  description,  could  not  be  seized  and  sold  under 
a  general  designation  embracing  the  whole  of  the  original 

£j  O  O  O 

tract.1  In  other  words,  if  a  defendant  owns  several  lots  in  a 
town  or  city,  they  cannot  be  transferred  from  him  by  a  levy 
and  sale  of  all  his  interest  in  such  town  or  city.  This  is  be- 
cause his  interest,  and  that  of  persons  intending  to  purchase, 
require  that  the  subject-matter  of  the  sale  be  well  known  and 
clearly  identified.  Upon  the  same  principle,  it  has  been  held, 
in  Louisiana,  that  when  the  interest  of  an  heir  is  to  be  sold, 
the  quantity  of  the  interest  should  be  stated,  or  the  number 
of  the  heirs  given.2  But  it  must,  by  no  means,  be  inferred 
that  the  description  must  be  such  that  the  property  can  al- 
ways be  located  by  mere  inspection  of  the  entry  of  the  levy 
or  of  the  deed.  The  terms  usea  must  always  be  sufficient  to 
identify  the  property.  Those  terms,  however,  need  not  be 
such  as  are  understood  by  all  persons,  nor  by  any  person  not 
having  some  familiarity  with  the  property,  or  with  the  por- 
tion of  the  country  in  which  it  is  situated.  Thus,  the  term 
"The  Penyrorsedd  Farm"  is  one  not  likely  to  be  understood 
except  by  a  person  familiar  with  the  neighborhood  in  which 
that  farm  is  located.  But  it  is  clear  that  this  term  is  suffi- 
ciently descriptive  of  property  in  an  inquisition  under  an  elegit.3 
Parol  evidence  is  always  admissible  for  the  purpose  of  en- 
abling the  Court  to  understand  the  terms  used  in  a  descrip- 

1  Evans  v.  Ashley,  8  Mo.  177 ;  Henry  v.  Mitchell,  32  Mo.  512.     Explained  in 
Rector  i:  Hartt,  8  Mo.  418. 

2  Gales  r.  Christy,  4  La.  An.  295 ;  Dearmond  v.  Courtney,  12  La.  An.  251. 

3  Roberts  u.  Parry,  2  D.  &  L.  430 ;  13  Mees.  &  W.  356  ;  8  Jur.  9G3  ;  14  1 
J.  Exch.  20. 
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tion  ;  and  if,  from  such  evidence,  it  appears  that  those  terms, 
us  commonly  understood  in  the  neighborhood,  clearly  desig- 
nate the  property  levied  upon  or  sold,  the  description  must  be 
regarded  as  sufficient.1  Hence,  the  following  levies,  when 
aided  by  evidence  explaining  the  terms  employed  in  the  de- 
scription, have  been  sustained  :  "on  a  tract  on  which  GB 
now  lives,  adjoining  R  B,  and  supposed  to  contain  eighty 
acres  "  ;2  "on  one  tract  of  land  adjoining  lands  of  I  C,  Mrs. 
G,  and  others,  containing  200  acres  "  ; 3  "on  a  tract  on  which 
J  lately  resided,  and  which  was  devised  by  S  to  D"  ;4  "OD 
part  of  a  tract  called  P,  now  in  the  possession  of  D  "  ; 5  "  on 
the  undivided  third  part  of  the  lots  in  the  S.  B.  &  L.  ad- 
dition to  St.  Louis"  ;6  "on  the  Boouville  Tract";7  "on 
the  north  side  of  lot  one,  in  the  occupation  of  F  "  ; 8  "on 3-0 
acres,  more  or  less,  adjoining  John  Ilollingsworth,  where  John 
Blair  now  lives  "; 9  "on  a  tract  in  the  name  of  Mordecai 
Massey,  containing  300  acres,  more  or  less"  ; 10  "on  a  tract 
now  in  the  hands  and  possession  of  Caleb  Inman,  and  being  the 
heirship  of  John  Inman  in  the  estate  of  Richard  Inman  "  ;  u 
"on  the  right,  title,  and  interest  that  John  Doak  has  in 
seventy  acres  of  laud  on  the  waters  of  the  west  fork  of  Stone's 
River"  ; 12  "on  two  tracts  of  laud  of  the  defendant's,  lying 
in  Sevier  County,  in  the  Pixth  District,  one  of  said  tracts  con- 
taining 122  acres,  and  the  other  140  acres";13  "on  three 
tracts  known  as  'the  Home  Place,'  'the Lynn  Place,'  and  the 
'Leonard  Gleeson  Place,'  containing  400  acres,  and  belonging 

1  Jackson  v.  Walker,  4  Wend.  462  ;  Boylston  v.  Carver,  11  Mass.  515  ;  Hedge 
v.  Drew,  12  Pick.  141  ;  Landes  v.  Perkins,  12  Mo.  238  ;  Bates  v.  Bank  of  Mo.  15 
Mo.  309  ;  Vance  v.  McNairy,  3  Yerg.  171 ;  Biggs  v.  Blue,  5  McLean,  148 ;  Jones 
v.  Austin,  10  Ired.  20. 

2  Webb  v.  Bumpass,  9  Port.  201. 

3  Randolph  v.  Carlton,  8  Ala.  606. 

4  Balch  v.  Zentmeyer,  11  G.  &  J.  267. 

5  Murphy  v.  Cord,  12  G.  &  J.  182. 

6  Lisa  v.  Lindell,  21  Mo.  127. 

7  Hart  v.  Rector,  7  Mo.  531. 

8  Douglass  v.  McCoy,  5  Ohio,  522. 

9  Swartz  v.  Morse,  5  S.  &  R.  257. 

10  Hyskill  v.  Givin,  7  S.  &  R.  369. 
U  Innum  v.  Kutz,  10  Watts,  90. 

12  Swan  v.  Parker,  7  Terg.  490. 

13  Trotter  u.  Nelson,  1  Swan,  7. 
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to  Julius  Coley";1  "on  the  interest  of  Abraham  Paul  in 
450  acres,  more  or  less,  adjoining  lands  of  G.  S.  McLean,  D. 
McCallum,  John  McLean,  and  others  "  ;2  "on  all  lands  of  the 
defendant  lying  on  the  head  waters  of  Ketchum's  Mill  Pond, 
adjoining  lands  of  Ketclmm "  ; 3  "on  a  tract  in  Dagsbor- 
ough  Hundred,  county  of  Sussex,  containing  140  acres, 
more  or  less,  adjoining  lands  of  Jos.  Eolloch  and  others,  a 
part  of  which  is  cypress  swamp.""1  A  deed  on  record  may 
be  referred  to  by  the  officer  and  made  a  part  of  his  descrip- 
tion.5 The  name  of  the  county  in  which  the  lands  are  need 
not  be  specified  if  the  description  is  otherwise  so  perfect  that 
their  identity  is  not  left  in  doubt  ;G  and  we  think  it  must  be 
presumed,  in  the  absence  of  any  statement  in  the  description, 
that  the  lauds  are  within  the  territorial  limits  of  the  levying 
officer's  jurisdiction. 

§  282.  The  effect  of  the  levy. — "A  return  of  « lauds  de- 
livered '  on  an  elegit  is  a  legal  satisfaction  of  the  judgment,7 
though  the  debtor's  interest  in  the  land  and  its  income  is  set 
off  to  the  creditor  at  a  yearly  value,  to  continue  for  a  term  of 
years  should  the  debtor  so  long  live,  and  he,  having  only  a 
life  estate,  die  before  the  expiration  of  the  term  of  years.8 
But  the  nature  of  proceedings  by  levy  and  sale  under  execu- 
tion is  entirely  different  from  that  which  formerly  resulted  in 
setting  off' to  the  creditor  sufficient  lands  of  the  debtor  to  dis- 
charge the  debt.  By  a  levy  of  laud  under  execution  the 
creditor  acquires  no  property  in  the  land,  absolute  or  condi- 
tional. Such  levy,  unless  consummated  by  a  sale,  (and  then 
only  to  the  extent  of  the  proceeds  realized)  is  no  satisfaction 

1  Smith  v.  Low,  2  Ired.  457.     In  all  the  cases  where  we  have  used  initials, 
the  descriptions  from  which  we  have  quoted  used  the  full  names,  and  also  showed 
in  what  county  the  lauds  were. 

2  McLean  v.  Paul,  5  Ired.  22. 

3  Huggins  v.  Ketchum,  4  D.  &  B.  414. 

4  Swiggett  r.  Kolloch,  3  Hous.  Del.  326. 

5  Solomon  i'.  Breazeal,  27  Geo.  200. 

G  Wright  v.  Watson,  11  Humph.  529. 

7  Hinesly  v.  Hunn's  Admr.  5  Earring.  236. 

8  Thomas  v.  Platts,  43  N.  H.  629  ;  Pratt  v.  Jones,  22  Vt.  341 ;  Blumfield'i 
Case,  5  Rep.  87a. 
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of  the  judgment ; 1  and  an  action  may  be  prosecuted  on  such 
judgment  while  the  levy  is  still  subsisting.2  But  it  is  said3 
that  the  Court  will  so  control  its  process  as  to  prevent  the 
plaintiff  from  harassing  defendant,  and  putting  him  to  unneces- 
sary cost,  by  abandoning  a  levy  on  land,  and  proceeding  to  make 
a  "  new  levy  on  other  property."  4  In  most  of  the  ISTew  En- 
gland States,  lands  are  extended  under  execution,  and  set  off 
to  the  creditor,  instead  of  being  sold.  It  is  not  until  the  offi- 
cer has  delivered  seizin  to  the  creditor,  and  it  has  been 
accepted  by  him,  that  the  extent  becomes  final,  and  the  title 
to  the  real  estate  divested.  Hence,  under  this  system,  as  well 
as  where  the  lands  taken  are  sold,  the  mere  levy  of  the  execu- 
tion upon  real  estate  cannot  operate  as  a  satisfaction  thereof. 
In  Kentucky,  however,  a  levy  upon  lands  must  be  disposed 
of  before  any  further  proceedings  can  be  taken  under  the 
judgment.5  The  levy  upon  lauds  during  the  life  of  a  judg- 
ment lien  cannot  prolong  such  lieu  beyond  the  period  pre- 
scribed by  statute.  The  sale  must  take  place  during  the  life 
of  the  judgment  lien,  or  the  purchaser  can  acquire  only  the 
title  which  the  defendant  held  at  the  date  of  the  levy.6  The 
only  effect  of  the  levy  of  an  execution  upon  real  estate  is  to 
make  the  actual  interest  of  the  defendant  therein  liable  to  be 
taken  and  sold  to  satisfy  the  writ,  and  to  make  the  title  de- 
raigned  through  such  sale  paramount  to  all  conveyances  and 
incumbrauces  made  subsequent  to  the  levy. 

ISpafford  v.  Beach,  2  Doug.  Mich.  150  ;  Reynolds  v.  Rogers,  5  Ohio,  169  ; 
Overton  u.  Perkins,  10  Yerg.  328  ;  Fry  v.  Branch  Bank,  16  Ala.  282  ;  Hammond 
v.  Myrick,  14  Geo.  77  ;  Gold  u.  Johnson,  59  111.  62.  Contra,  Lindley  v.  Kelley, 
42  Ind.  294. 

2  Deloach  v.  Myrick,  6  Geo.  410 ;  Patterson  v.  Swan,  9  S.  &  R.  16  ;  Beasley  v. 
Prentiss,  13  S.  &  M.  97  ;  Shepard  v.  Rowe,  14  Wend.  260  ;  Taylor  v.  Ranney,  4 
Hill,  G19  ;  Ladd  r.  Blunt,  4  Mass.  402. 

3  Trapnall  v.  Richardson,  13  Ark.  543. 

4  Freeman  on  Judgments,  Sec.  474. 

6  Hopkins  v.  Chambers,  7  Monr.  257. 
6  Freeman  on  Judgments,  Sec.  394. 
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§  283.  General  synopsis  of  the  duties  of  officers  from 
the  levy  to  the  sale. — When  a  levy  has  been  perfected,  it  is 
the  duty  of  the  officer  to  keep  within  his  control  the  personal 
property  levied  upon,  and  to  see  that  it  is  properly  cared  for, 
so  that  it  shall  not  be  lost,  nor  its  value  depreciated  for  want  of 
that  degree  of  attention  which  is  usually  given  to  like  property 
while  in  the  charge  of  prudent  owners.  He  should  next  take 
the  steps  necessary  for  a  valid  sale  of  the  property.  AVhere 
the  law  requires  an  appraisement,  he  must  see  that  it  is  made 
in  the  time  and  mode  prescribed  by  the  statute.  After  the 
appraisement,  he  must  give  notice  of  the  sale.  At  the  time 
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and  place  specified  in  the  notice  he  must  attend,  either  in 
person  or  by  deputy,  and  take  charge  of  the  sale.  The  sale 
must  be  at  public  auction  to  the  highest  bidder.  The  officer 
may  employ  an  auctioneer  for  the  purpose  of  crying  the  bids, 
but  he  cannot  authorize  such  auctioneer  to  take  general  chargo 
of  the  sale.  If  it  appears  that  the  time  selected  is  unfavora- 
ble, and  is  about  to  lead  to  an  unusual  sacrifice  of  the  property, 
the  officer  should  adjourn  the  sale  to  some  subsequent  date.  He 
must  have  the  personal  property  present  at  the  sale,  and,  if 
possible,  it  must  be  so  situated  that  it  can  be  freely  inspected 
by  all  persons  desirous  of  bidding.  "Where  both  real  and  per- 
sonal property  are  under  levy,  the  latter  should  be  first  sold. 
In  Indiana,  before  any  parcel  of  real  estate  can  be  sold,  its 
rents  and  profits  for  a  term  of  seven  years  must  first  be 
offered,  and  it  must  not  be  sold  unless  its  rents  and  profits  for 
such  term  will  not  bring  sufficient  to  satisfy  the  writ.1  In 
Delaware,  the  officer  must  inquire,  by  two  disinterested  free- 
holders, whether  the  rents  and  profits  for  seven  years  will  sat- 
isfy the  writ,  and  if  so,  the  lands  must  be  extended  by  elegit. 
If  such  rents  and  profits  are  adjudged  insufficient,  a  venditioni 
exponas  issues  for  the  sale  of  the  lands.2  The  officer  must 

1  Piel  v.  Watson,  44  Ind.  447  ;  Brounfield  v.  Weicht,  9  Ind.  394 ;  Thurston  v. 
Barnes,  10  Ind.  289  ;  Adler  v.  Sewell,  29  Ind.  598.     The  notice  of  the  sale  need 
not  state  that  the  rents  and  profits  will  be  offered  for  sale.   (Brouufield  v.  Weicht, 
9  lud.  394.)   The  rents  and  profits  must  be  appraised  before  sale.   (Ind.  C.  R.  W. 
Co.  v.  Bradley,  15  Ind.  23. )  Where  real  estate  has  been  sold,  it  will  be  presumed 
that  the  rents  and  profits  were   first   unsuccessfully   offered,  unless  the   record 
ehows  otherwise.     (Law  v.  Smith,  4  Ind.  56.) 

2  Laws  of  Delaware,  p.  676.     The  procedure  upon  a  levy  of  a  writ  upon  real 
estate  is  very  similar  in  Pennsylvania  to  what  it  is  in  Delaware.  In  Pennsylvania, 
it  is  the  sheriff  's  "  duty  to  summon  an  inquest  for  the  purpose  of  ascertaining 
whether  the  rents  and  profits  of  such   real    estate,  beyond    all  reprises,  will   be 
Bufficient  to  satisfy,  within  seven  years,  the  judgment  upon  which  such  execu- 
tion was  issued,  with  the  interest  and  costs  of  suit ;  and  he  shall  make  a  return, 
in  due  form  of  law,  of  the  inquisition  so  taken,  to  the   Court,  with  the  writ." 
(Brightley's  Purdon's  Digest,  p.  646,  Sec.  55.)    Under  this  statute,  it  has  always 
been  held  that  a  sale  might  be  made,  without  inquisition,  of  an  estate  for  years, 
(.Dalzell    v.  Lynch,  4   W.  &    S.  255  ;    Williams   v.  Downing,  18   Penu.  St.  60 ; 
MacAllister  v.  Wistar,  2  Miles,  156)  and  also  of   estates  for  life,  and  all  other 
estates  of  uncertain  duration  (Howell  v.  Woolfort,    2  Dall.  75;  Humphreys  v. 
Humphreys,  1  Yeates,  427  ;  Burd  v.  Dansdale,  2  Binn.  80  ;  Stewart  r.  Kenower, 
7  W.  &  S.  288).    Since  1840,  however,  estates  for  life  in  improved  lands,  yu  Iding 
tents  or  profits,  cannot  be  sold  under  execution.      They  must  b3  made  available 
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avoid  having  any  personal  interest  in  the  sale.  Neither  he 
nor  any  of  his  deputies  must  directly  or  indirectly  bid,  nor 
allo\v  themselves  to  occupy  any  position  or  to  assume  any  duty 
which  would  tend  toward  an  improper  exercise  of  their  offi- 
cial discretion  over  the  sale.  He  must  so  subdivide  the  prop- 
erty as  will,  in  his  judgment,  make  it  sell  to  the  best  advant- 
age, and  must  discontinue  the  sale  as  soon  as  sufficient  money 
has  been  realized  to  satisfy  the  writ.  He  must  seek  to  avoid 
and  discountenance  all  tricks,  devices,  and  combinations  to 
improperly  depress  or  stimulate  the  bidding.  lie  must  en- 
deavor to  obtain  the  best  price  he  can  for  the  property,  and 
must  award  it  to  the  highest  bidder.  He  must  not  assume 
powers  not  given  him  by  law,  such  as  making  warranties 
of  title,  or  annexing  conditions  to  the  sale  not  warranted  by 
the  statute.  AVhen  the  property  is  sold,  he  should  make  a 
memorandum  of  the  sale,  showing  the  amount  bid,  the  prop- 
erty sold,  and  the  name  of  the  purchaser.  He  should  then 
exact  payment  with  reasonable  but  not  with  oppressive 
promptness,  and  thereupon  should  execute  a  certificate  of 
purchase  or  bill  of  sale.  In  case  the  payment  of  the  bid  is 
refused,  he  should  resell  the  property,  and  proceed  to  collect 
from  the  first  purchaser  a  sum  equivalent  to  the  loss  result- 
ing from  the  resale. 

to  the  judgment-creditor  by  proceedings  to  sequester  their  rents  and  profits. 
(Brightley's  Pardon's  Digest,  p.  652;  Parget  v.  Stambaugh,  2  Penn.  St.  485; 
Eyrichr.  Hctrick,  13  Penn.  St.  488.)  A  sale  of  lands  without  inquisition  is 
void.  (Baird  v.  Lent,  8  Watts,  422 ;  Gardner  v.  Sisk,  54  Penn.  St.  50G  ;  "Wolf 
r.  Payne,  35  Penn.  St.  97.)  The  owner  of  the  property  to  be  sold  may,  in  writ- 
ing, waive  the  inquest.  ("Wray  v.  Miller,  20  Penn.  St.  Ill ;  Bartholomew  v. 
"Wood,  dl  Penn.  St.  96.)  It  may  also  be  waived  by  an.  administrator,  (Hunt  v. 
Devling,  8  Watts,  403)  but  not  by  an  insolvent  after  executing  an  assignment, 
(Pepper  r.  Copeland,  2  Miles,  419)  nor  by  an  attorney  under  the  authority  con- 
ferred by  a  general  retainer  (Hadden  v.  Clark,  2  Grant's  Cases,  107).  The  de- 
fendant must  have  notice  of  the  inquisition,  and  may  require  it  to  be  conducted 
on  the  premises  which  have  been  levied  upon.  (Purdon's  Dig.  647,  Sees.  58,  59.) 
If  the  clear  profits  of  the  real  estate  are  found  sufficient  to  pay,  within  seven 
years,  the  amount  required  to  be  raised,  a  writ  of  libemri  facias  issues,  under 
which  the  property  is  delivered  to  the  plaintiff.  (Brighttcy's  Purdon's  Digest, 
p.  648.)  If,  on  the  other  hand,  the  inquest  finds  the  rents  and  profits  to  be  in- 
sufficient, the  plaintiff  is  entitled  to  a  venditioni  exponas  for  the  sale  of  the 
property.  (Ib.  650.) 
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§  284.  The  appraisement. — The  object  of  the  levy  is  to 
render  the  execution  productive  of  a  satisfaction  of  the  judg- 
ment. The  officer  must  keep  the  property  so  within  his  con- 
trol that  it  cannot  be  taken  out  of  his  possession  without  his 
knowledge.  He  is  answerable  for  its  safe  keeping  ;  and,  in 
the  case  of  personal  property,  must  have  it  ready  to  be  pro- 
duced at  the  sale.  As  the  law  will  not  tolerate  the  making 

O 

of  a  levy  for  the  mere  purpose  of  acquiring  and  retaining  a 
Hen  upon  the  property,  it  must,  within  a  reasonable  time,  be 
succeeded  by  such  steps  as  are  necessary  for  a  valid  sale.  In 
a  few  of  the  States,  property  is  not  allowed  to  be  sold,  nor 
even  to  be  advertised  for  sale,1  until  after  its  value  has  been 
ascertained  by  appraisement.  The  provisions  of  the  appraise- 
ment law  are  generally  confined  to  real  estate  ;  sometimes, 
however,  they  embrace  personal  property.2  After  the  ap- 
praisers have  been  appointed  in  the  manner  provided  by  stat- 
ute, they  must  proceed  to  view  the  property  to  be  sold.3 
They  must  value  the  whole  property,  making  no  deduction 
for  mortgages  or  other  incumbrances,4  but  excluding  from 
their  valuation  any  annual  crops  then  growing  or  being  on 
the  premises.5  They  must,  it  has  been  held,  all  concur  in  the 
appraisement,6  and  must  all  reside  in  the  neighborhood  of  the 
property  appraised.7  Their  judgment  as  appraisers  is  con- 
clusive, and  will  not  be  set  aside  by  the  Court  unless  it  can 
be  impeached  for  fraud  or  mistake.8  The  debtor  is  entitled, 
if  he  so  requests,  to  have  distinct  parcels  of  his  real  estate 
separately  appraised.9  Where  there  are  several  writs  against 
the  same  defendant,  one  appraisement  is  sufficient.10  After 
the  appraisement  is  completed,  the  appraisers  must  make 

1  Merritt  u.  Borden,  3  Law  Gaz.  318 ;    2  Disney,  503 ;   Sec.  433,  0.  C.  P.  of 
Ohio ;  Sees.  453-455  C.  C.  P.  of  Kans. 

2  Sec.  3100,  Code  Iowa. 

3  Creditors  v.  Search,  3  West.  L.  M.  319 

4  Baird  v.  Kirtland,  8  Ohio,  21. 

6  Cassilly  v.  Rhodes,  12  Ohio,  88. 

6  Evans  v.  Landon,  1  Gilm.  307. 

7  Woods  v.  Smith,  38  Iowa,  484. 

8  Lawrence  v.  Edelen,  6  Bash,  55 

9  Hartshorn  v.  Rider,  3  Law  Gaz.  245. 

10  Douglass  v.  McCoy,  5  Ohio,  522  ;  Daniels  u.  McBain,  2  Ohio  St.  406. 
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their  return  thereof,  and  deliver  it  to  the  officer  holding  the 
execution.1  The  appraisers,  or  some  one  of  them,  may  not 
possess  the  qualifications  prescribed  by  statute.  Whether  this 
fact  will  invalidate  the  subsequent  sale  is  a  question  which  has 
hfcn  very  little  considered;  but  so  far  as  considered,  the 
result  seems  to  be  that  the  disqualification  is  an  irregular- 
ity merely,  and  is  not  of  sufficient  gravity  to  render  the 
sale  void.2  The  appraisement  laws  are  intended  to  pre- 
vent the  sacrifice  of  the  defendant's  property.  To  promote 
this  object,  they  usually  provide  that  the  sale  shall  not  be 
for  less  than  two-thirds  of  the  appraised  value  of  the  property.3 
As  those  laws  are  for  the  protection  of  debtors,  they  may 
undoubtedly  be  waived  by  those  for  whose  benefit  they  are 
enacted.4  Frequently  the  waiver  is  made  in  the  contract 
by  which  the  debt  is  created.5  The  phrase  in  a  contract, 
"  waiving  the  appraisement  laws,"  is  sufficient  to  deprive  the 
contractor  of  all  benefit  of  appraisement.6  If  a  note  or  mort- 
gage be  executed,  the  latter  containing  a  waiver,  and  the  for- 
mer not,  the  mortgaged  property  may  be  sold  without  benefit 
of  appraisement.7  It  is  not  indispensable  that  the  return  of  the 
officer  on  the  execution  should  show  that  the  property  was  ap- 
p raised  ;  for,  in  the  absence  of  all  proof  upon  the  subject,  an 
appraisement  will  probably  be  presumed,8  and  may  certainly 
be  established  by  proof  outside  of  the  return.9  The  defendant 
is  entitled  :  1st.  To  have  his  property  appraised  prior  to  the 
sale  ;  and  2d.  To  have  it  remain  unsold  unless  some  bid 
shall  be  offered  equivalent  to  two-thirds  of  the  value  of  the 
property.  In  the  absence  of  such  an  appraisement,  or  of  such 

1  For  form  of  return,  see  Piatt  v.  Piatt,  9  Ohio,  37. 

2  Hill  v.  Baker,  32  Iowa,  302. 

3  See.  434,  C.  C.  P.  Ohio  ;  Sees.  453-455,0.0.  P.Kansas;  Sargent u.Pittman, 
1C  Iowa,  469. 

4  Stockwell  v.  Byrne,  22  Ind.  6 ;  Desplate  v.  St.  Martin,  17  La.  An.  91 ;   New 
O.  M.  Ins.  Co.  v.  Bagley,  19  La.  An.  89  ;  Overton  v.  Tozer,  7  Watts,  331. 

£  Daara  v.  Morrison,  10  Ind.  367 ;  Smith  v.  Doggett,  14  lad.  442 ;  Baker  u. 
Roberts,  14  Ind.  552.  When  the  waiver  is  in  the  contract,  the  judgment  should 
itatc  that  the  sale  may  be  made  without  appraisement. 

6  Vesey  v.  Reynolds,  14  Ind.  444. 

7  Harris  v.  Makepeace,  13  Ind.  560. 

8  Evans  v.  Ashby,  22  Ind.  15. 

»  Thurston  v.  Barnes,  10  Ind.  289. 
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a  bid,  the  Courts  have  usually  held  that  the  officer  has  no 
power  to  make  a  sale,  and  therefore,  that  if  he  does  assume 
to  sell  and  convey  the  property,  his  acts  are  so  without  legal 
authority  or  support  as  to  be  utterly  void.1  Sometimes  a  dif- 
ferent and  perhaps  a  more  rational  view  has  been  taken  of  this 
question.  Under  this  last  view,  the  defendant  who,  without 
objection,  suffered  his  property  to  be  sold  in  violation  of  the 
appraisement  laws,  and  acquiesced  in  such  sale  by  failing  to 
take  any  steps  to  vacate,  or  set  it  aside,  or  to  prevent  its  con- 
firmation, is  estopped  by  his  acquiescence,  and  cannot  avoid 
the  sale  as  against  an  innocent  purchaser,  not  a  party  to  the 
suit.2  If  property  be  sold  under  several  writs  against  the  same 
defendant,  under  some  of  which  the  officer  was  authorized  to 
proceed  without  appraisement,  the  sale  will  be  valid,  though 
no  appraisement  was  made  under  the  other  writs.3 

§  285.  The  notice  of  the  sale. — In  States  where  no  ap- 
praisement is  required,  the  first  duty  of  the  officer,  after  the 
levy  has  been  made,  is  to  give  notice  of  the  sale.  In  some 
of  the  States,  notice  must  be  given  to  the  defendant,  either 
of  the  issuing  of  the  execution,  or  of  the  time  and  place  of 
the  sale.4  In  most  of  the  States,  however,  the  only  notice 

IHefferlin  v.  Sinsinderfer,  2  Kans.  401 ;  Gantly  v.  Ewing,  3  How.  U.  S.  707; 
Maple  r.  Nelson,  31  Iowa,  322  ;  Smith  v.  Cockrill,  6  Wall.  756  ;  Harrison  v.  Doe, 
2  Bluckf.  1  ;  Norss  r.  Neal,  2  Ind.  Go  ;  Tyler  v.  Wilkerson,  27  Ind.  450  ;  Bab- 
cock  1-.  Doe,  8  Ind.  110  ;  Cummings  v.  Pfouts,  13  Ind.  144  ;  Davis  v.  Campbell, 
12  Ind.  192  ;  Indiana  Central  Railway  Co.  v.  Bradley,  15  Iiid.  23  ;  Evans  v.  Ash- 
by,  22  Iiid.  15  ;  Fletcher  v.  Holmes,  25  Ind.  458  ;  Sprott  v.  Reid,  3  G.  Greene, 
497  ;  Collier  v.  Stanbough,  G  How.  U.  S.  14 ;  Strouse  v.  Drennan,  41  Mo.  289 ; 
Baird  r.  Lent,  8  Watts,  422  ;  Succession  of  Hiligsberg,  1  La.  An.  340  ;  Gardner 
•  v.  Sisk,  54  Penn.  St.  506  ;  Wolf  v.  Payne,  35  Penn.  St.  97. 

2  Merritt  r.  Borden,  3  Law  Gaz.  348  ;  Allen  v.  Parish,  3  Ohio,  188  ;  Stall  v. 
Macalester,  9  Ohio,  19 ;  Crowell  v.  Meconkey,  5  Penn.  St.  168  ;  Sydnor  v.  Rob- 
erts, 13  Tex.  598  ;  Daniels  v.  McBain,  2  Ohio  St.  406.      See  Wray  v.  Miller,  20 
Penn.  St.  Ill ;  Williams  v.  Hickman,  2  Harring.  463. 

3  Shirk  v.  Wilson,  13  Ind.  129;  Clark  v.  Watson,  2  Ind.  399.     In  Mercer  v. 
Doe,  6  Ind.  80,  it  was  held  that  the  appraisement  law  of  that  State,  enacted  in 
1841,  did  not  apply  to  sales  under  judgments  revived  by  scire  faeias.     The  gen- 
eral rule,  however,  is  to  embrace  within  these  laws  all  compulsory  sales,  whether 
made  under  executions,  or  under  decrees  in  chancery,  (Wiles  v.  Baylor,  1  Ohio, 
509)  or  judgments  in  rein  (Crow  r.  State,  23  Ark.  684). 

4  Personal  notice  of  the  sale  must  be  given  to  the  defendant  in  Delaware  and 
Tennessee.    (Wolf  i\  Heathers,  4  Harring.  325. )    This  notice  must  state  the  time 
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required  is  one  intended  for  the  information  of  the  public. 
The  object  of  this  notice  is  too  obvious  to  require  any  detailed 
description.  It  is  designed  to  inform  the  general  public  of 
the  kind  and  character  of  the  property  to  be  sold  ;  of  the 
time,  place,  and  terms  of  the  sale  ;  and  of  the  persons  whose 
interests  arc  about  to  be  subjected  to  an  involuntary  transfer. 
Under  the  general  practice,  the  notices  in  use  usually  accom- 
plish all  the  purposes  for  which  we  have  said  such  notices  are 
designed.  This  fact  can  hardly  be  said  to  result  from  the 
statutes  upon  the  subject,  for  they  are  usually  very  vague  in 
their  terms,  and  seem  to  require  the  notice  to  contain  nothing 
but  a  description  of  the  property,  and  a  specification  of  the 
time  and  place  of  the  sale.  This  specification,  in  some  statutes, 
is  inferred  rather  than  expressed.  A  notice,  not  designating 
the  defendants,1  or  naming  but  one  of  them,  is  therefore  suffi- 
cient.2 In  some  States,  however,  the  names  of  the  plaintiff 
and  defendant  must  be  stated.3  The  property  ought  to  be 
described  in  the  manner  best  calculated  to  give  notice  to  the 
public  of  its  location,  extent,  character,  and  value.4  In  the 
case  of  personal  property,  the  notice  is  usually  required  to  be 
posted  in  a  specified  number  of  public  places.  "When  real 
estate  is  to  be  sold,  a  similar  posting  is  made,  and  the  notice 

and  place  of  the  sale.  (Henson  v.  Harris,  5Sneed,  322.)  Leaving  it  at  defend- 
ant's residence,  with  some  person  of  discretion,  is  a  sufficient  service.  (White  u. 
Chesnut,  11  Humph.  70.)  But  posting  on  the  door  of  his  shop,  or  giving  a  copy 
to  a  tenant  in  possession,  is  not.  (Richards  v.  Meeks,  11  Humph.  455  ;  Lafferty 
r.  Conn,  3  Sneed,  221.)  The  right  toobject  to  a  wantof  notice  may  be  waived  by 
participating  in  the  sale,  and  procuring  persons  to  bid.  (Noe  v.  Purchapilo,  5 
Yerg.  215.)  But  is  not  lost  by  mere  knowledge  of  or  presence  at  the  sale.  (Car- 
ney r.  Carney,  10  Yerg.  491.)  In  Tennessee,  the  notice  need  not  be  given  to  a 
defendant  \vhenhe  is  not  in  possession.  (Crowder  v.  Sims,  7  Humph.  259.)  In 
Delaware,  the  notice  must  be  given  to  the  tenant  on  the  premises  if  the  defend- 
ant rvsidrs  in  another  county.  (Lewis  v.  Woodall,  4  Houst.  Del.  543.) 

1  Perkins  v.  Spalding,  2  Mich.  157. 

2  Harrison  r.  Cachelin,  35  Mo.  79. 

3  Jackson  r.  Spiuk,  59  111.  404 ;  Arnold  u.  Dinsmore,  3  Coldw.  235. 

4  Collier  v.  Vason,  12  Geo.  440 ;  Allen  v.  Cole,  1  Stock.  286  ;  Merwin  v.  Smith, 
1  Green's  Ch.  182  ;  Frazier  v.  Steenrod,  7  Iowa,  339.     Hence,  buildings  ought  to 
be  described  where  they  materially  enhance  the  value  of  the  property.     (In  re 
Wallace,  2  Pitts,  145.)     The  county  need  not  be  mentioned  where  the  description 
is  otherwise  sufficient  to  identify  the  land.     (Duncan  v.  Matney,  29  Mo.  368.) 
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is  published  for  a  stated  period  in  some  newspaper. 1  The 
hour  at  which  the  sale  is  to  take  place  should  be  stated,  or 
when  that  is  not  done,  certain  business  hours  must  be  men- 
tioned, between  which  the  sale  will  be  made.2  Notice  of 
sales  under  two  or  more  writs  may  be  embraced  in  the  same 
advertisement.3  Where  the  law  requires  notice  to  be  given 
for  two  or  more  successive  weeks,  a  difference  of  opinion  has 
arisen,  whether  seven  days  must  be  given  as  a  week's  notice. 
Thus,  in  Illinois,  where  a  statute  provided  notice  to  be  given 
for  three  weeks,  an  advertisement  published  in  three  different 
weeks,  but  for  a  less  period  than  twenty-one  days,  was  sus- 
tained.4 A  majority  of  the  cases  upon  this  subject  sustains  a 
contrary  view,  and  shows  that  the  statute  requiring  notice 
for  three  weeks  cannot  be  satisfied  by  a  publication  for 
less  than  twenty-one  days.5  In  South  Carolina,  it  has  been 
decided  that,  in  counting  time,  the  first  day  of  the  publication 
and  the  day  of  the  sale  may  both  be  included,  upon  the  prin- 
ciple that  a  day  may  be  excluded  or  included,  as  may  be 
necessary,  in  order  to  support  a  deed.6 

1  An  advertising  sheet  is  not  a  newspaper.     (Tyler  v.  Bowen,  1  Pittsb.  225  ; 
Kratz's  Appeal,  21  Leg.  Int.  4.) 

2  Trustees  v.  Snell,  19  HI.  156. 

3  Where  an  officer  has  several  writs  in  his  hands,  it  is  his  duty  to  include  all 
in  one  advertisement  and  sale.     This  rule  has  been  applied  even  where  some  of 
the  writs  authorized  a  cash,  and   others  a  credit,  sale.     (Southard  v.  Pope,  9  B. 
Monr.  263 ;  Locke  v.  Coleman,  4  Monr.  315.)     In  Indiana,  where  some  of  the 
writs  authorized  a  sale  without  the  benefit  of  appraisement,  and  others  did  not 
BO  authorize,  the  Court  held  that  the  officer   ought  to  sell  separately,  first  pro- 
ceeding under  the  senior  writ.     (Harrison  v.  Stipp,  8  Blackf.  455.)     An  officer, 
having  advertised  under  one  execution,  is  not  authorized  to  sell  under  that  and 
others.     (Mascraf t  v.  Van  Antwerp,  3  Cow.  334 ;  Brewster  v.  Cropsey,  4  How. 
Pr.  220  ;  Husted  v.  Dakin,  17  Abb.  Pr.  150.) 

4  Pearson  u.  Bradly,  48  111.   250 ;    Garrett  v.  Moss,  20  HI.  554 ;  Williams  v. 
Moore,  1  T.  &.  H.  Pr.  996;  Olcott  v.  Robinson,  21  N.  Y.  150;   Wood  u.  Moore- 
house,  45  N.  Y.  369. 

6  Francis  v.  Norris,  2  Miles,  150  ;  In  re  Wallace,  2  Pittsb.  145  ;  Olcott  v.  Rob- 
inson, 20  Barb.  148,  reversed  in  21  N.  Y.  150  ;  In  re  North  Whitehall  Township, 
47  Penn.  St.  156  ;  Early  v.  Doe,  1G  How.  U.  S.  610  ;  Wallace's  Estate,  7  Pittsb. 
L.  J.  401.  In  Kansas,  the  publication  of  the  notice  of  sale  must  commence 
thirty  days  before  the  sale,  and  be  inserted  in  each  issue  of  the  paper  in  which 
it  is  made.  (McCurdy  v.  Baker,  11  Kans.  Ill ;  Whitaker  v.  Beach,  12  Kans. 
492.) 

6  Manning  v.  Dove,  10  Rich.  395 ;  Williamson  v.  Farron,  1  Bail.  611. 
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§  286.  The  effect  of  sales  where  the  notice  is  not 
properly  given. — An  objection  to  the  form  of  a  notice  can 
only  be  made  by  the  defendant,  and  cannot  be  successfully 
tipped  by  bim  unless  be  proceeds  to  take  advantage  of  it  with- 
out any  unnecessary  delay.1  The  notice  of  the  sale  being  for 
the  benefit  of  the  defendant,  may  be  waived  by  him.2  There 
may,  however,  be  instances  in  which  his  creditors  would  be 
prejudiced  l>v  the  waiver,  and  in  which  they  might,  probably 
by  proceeding  in  some  appropriate  method,  avoid  or  vacate 
the  sale.3  No  doubt  the  proper  method,  in  nearly  all  the 
States,  of  taking  advantage  of  an  insufficient  notice,  or  of  the 
absence  of  all  notice,  is  by  some  motion  or  proceeding  to  pre- 
vent or  to  vacate  the  sale.  In  California,  a  sale  will  not  be 
set  aside  because  the  sheriff  gave  no  notice.4  The  remedy  of 
the  defendant  is  by  action  against  the  officer  to  recover  such 
damages  as  he  may  have  sustained.  In  other  States,  the  rule 
is  different  from  that  established  in  California,  and  sales  are 
vacated  where  proper  notice  has  not  been  given.5  But  where 
no  notice  to  prevent  or  vacate  the  sale  is  interposed,  the  ques- 
tion must  be  determined  whether  the  want  of  notice  will 
affect  the  validity  of  the  sale  in  collateral  proceedings.  In 
Tennessee,  the  statute  concerning  sales  under  execution  de- 
clares that  sales  made  without  complying  with  its  provisions 
shall  be  void.  Under  this  statute,  the  neglect  to  give  personal 
notice  to  the  defendant,  or  the  neglect  to  give  sufficient  public 
notice  of  the  sale,  must  necessarily  render  it  void.6  In  other 
States,  there  are  some  dicta  indicating  that  the  existence  of  a 

1  McCormick  v.  Wheeler,  36  111.  114 ;  Swiggart  v.  Harber,  4  Scam.  364 ;  Rigg 
i'.  Cook,  4  Gilm.  330  ;  Phillips  v.  Coffee,  17  111.  157. 

2  Shambuger  v.  Kennedy,  1  Dev.  1 ;  Burroughs  v.  Wright,  16  Vt.  G19  ;  Mun- 
gor  a.  Fl.-u-her,  2  Vt.  524. 

3  Succession  of  Hiligsberg,  1  La.  An.  340  ;  Gibbs  v.  Neely,  7  Watts,  305.     In 
Louisiana,  if  tlotal  property  is  to  bo  sold  under  execution,  the  notice  of  the  sale 
is  indispensable  to  divest  the  title  of  the  wife.     It  cannot  be  waived.     (Esneault 
i-.  Cooley,  16  La.  An.  165.) 

4  Smith  v.  Randall,  6  Cal.  47. 

5  Wheatley  v.  Terry,  6  Kans.  427  ;  Mechanics'  Bank  v.  Pitt,  44  Mo.  364  ;  Kel- 
logg v.  Howell,  62  Barb.  280  ;  Wells  u.  Pfeiffer,  4  Yeates,  203  ;  Burton  v.  Wolfe, 
*  Marring.  221  ;  Ray  v.  Stobbs,  28  Mo.  35. 

6  Laffcrty  r.  Conn,  3  Sneed,  221 ;  Loyd  v.  Anglin,  7  Yerg.  428 ;  Trott  v.  Mc« 
3avock,  I  Yerg.  469. 
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notice  of  sale  is  essential  to  its  validity.1  But  a  very  de- 
cided preponderance  of  the  authorities  maintains  this  prop- 
osition :  That  the  statutes  requiring  notice  of  the  sale  to  be 
given  are  directory  merely,  and  that  the  failure  to  give  such 
notice  cannot  avoid  the  sale  against  any  purchaser  not  him- 
self in  fault.2  This  rule  has  been  applied  in  cases  where  the 
purchaser  was  aware  of  the  deficiency  of  the  notice,3  and 
seems  to  be  applicable  in  all  cases  in  which  the  absence  of  the 
notice  was  not  occasioned  by  some  fraud  or  collusion  of  which 
the  purchaser  had  knowledge,  or  in  which  he  participated.4 
In  New  York,  the  absence  of  notice  does  not  defeat  a  sale  at 
which  the  plaintiff  is  the  purchaser.5  The  recital  in  the  deed 
to  that  effect  is  prima  facie  evidence  that  a  notice  was  given.6 
If  not  shown  by  the  deed  or  return,  the  notice  may  be  proved 
by  parol.7 

§  287.  Of  the  time  for  the  sale. — The  time  chosen  for  a 
sale  must  not  be  on  Sunday.  It  may  be  on  a  non-judicial 
day,  for  it  is  not  a  judicial  act.8  The  hour  selected  should 
not  be  earlier  than  nine  o'clock  in  the  morning,  nor  later  than 

1  Hughes  v.  Watt,  26  Ark.  228. 

2  Hobein  v.  Murphy,  20  Mo.  447  ;  Lawrence  v.  Speed,  2  Bibb,  401 ;  "Wright  u. 
Spencer,  1  Stew.  576  ;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  208  ;  "Ware  v.  Bradford, 
2  Ala.  676  ;  Whittaker  v.  Sumner,  7  Pick.  551 ;  Osgood  v.  Blackmore,  59  111. 
261 ;  McEtyre  v.  Durham,  7  Ired.  151 ;  Armstrong  u.  Jackson,  1  Blackf.  210  ; 
Maddox  v.  Sullivan,  2  Rich.  Eq.  4  ;  Lenox  v.  Clark,  52  Mo.  115;  Natchez  v. 
Minor,  10  S.  &  M.  246 ;  Curd  v.  Lackland,  49  Mo.  451  ;  Draper  u.  Bryson,  17 
Mo.  71 ;  Minor  v.  Natchez,  4   S.  &  M.  602  ;  Wallace  v.  The  Trustees.,  52  Geo. 
164  ;  Hanks  v.  Neal.  44  Miss.  212  ;  Wade  v.  Saunders,  70  N.  C.  270 ;  Meaner  v. 
Hamilton,  27  Penn.  St.  137  ;  Thulemeyer  v.  Jones,  37  Tex.  560 ;  Osborne  u.  Kerr, 
17  U.  C.  Q.  B.  134;  Lee  v.  Howes,  30  U.  C.  Q.  B.  292  ;  Jackson  v.  Spink,  59111. 
404;  4  Chicago  L.  N.  309;  Pollard  v.  King,  63  111.  36. 

3  Hendrick  v.  Davis,  27  Geo.  167  ;  Johnson  v.  Reese,  28  Geo.  353  ;  Harvey  v. 
Fisk,  9  Cal.  93. 

4  Draper  v.  Bryson,  17  Mo.  71 ;  Lawrence  v.  Speed,  2  Bibb,  401 ;  "Webber  v. 
Cox,  6  Monr.  110  ;  Brooks  v.  Rooney,  11  Geo.  423;  White  v.  Crokhite,  35  Ind. 
483. 

&  Wood  v.  Morehouse,  45  N.  Y.  368 ;  1  Lans.  405. 

6  Simmons  v.  McKissick,  6  Humph.  259. 

"  Doe  v.  Lane,  3  S.  &  M.  763.  Penalties  are  imposed  by  statute  in  many  of 
the  States  against  any  person  who  shall  take  down  or  deface  notices  of  sale. 
[Murphy  v.  Tritt,  44  Barb.  189.) 

8  King  v.  Platt,  37  N.  Y.  155. 
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sunset.  If  the  sale  cannot  be  completed  by  sunset,  it  should 
be  adjourned  to  the  next  day  by  proclamation,  made  in  the 
presence  of  the  persons  in  attendance.1  "We  have  already 
seen  that  the  statutes  directing  notice  of  sale  to  be  given  are 
directory  merely,  and  that  the  absence  of  notice  does  not 
render  a  sale  void.2  A  sale  on  a  day  different  from  that  spec- 
ified in  the  notice  is,  in  legal  effect,  a  sale  without  notice,  and 
ought  in  all  respects  to  be  treated  as  such.  The  officer  mak- 
ing such  a  sale,  and  afterward  discovering  his  error,  will  not 
be  compelled  to  receive  the  purchase-money  and  make  the 
conveyance.3  A  sale  on  the  wrong  day  may  be  vacated.4 
The  defendant's  right  to  move  for  such  vacation  is  not  waived 
by  his  presence  at  the  sale  and  his  failing  then  to  interpose 
any  objection.5  A  sale  for  taxes  on  a  day  not  named  in  the 
notice  is  void.6  In  New  York,  a  sale  after  sunset  was  held 
void.7  In  Illinois,  a  sale  at  four  o'clock  in  the  morning  was 
adjudged  to  be  voidable  only,  and  to  be  capable  of  becoming 
unobjectionable  through  the  defendant's  acquiescence.8  This 
rule  certainly  ought  to  be  recognized  and  enforced  in  all  sales 
made  at  an  improper  time,9  but  not  tainted  with  fraud. 

§  288.  The  power  to  adjourn  a  sale.  —  The  officer 
charged  with  the  execution  of  the  writ,  while  he  must  not 
unnecessarily  imperil  the  rights  of  the  plaintiff,  ought  always 
to  seek  to  avoid  the  sacrifice  of  the  property  of  the  defend- 
ant. To  prevent  such  a  sacrifice,  the  officer  is  invested  with 
a  very  large  discretion.  In  the  exercise  of  this  discretion  he 
may,  and  ought,  even  against  the  protest  of  the  plaintiff,  to 

1  Crocker  on  Sheriffs,  Sec.  468. 

2  Sec.  286. 

8  State  v.  Byrd,  42  Geo.  629. 

4  McCoimel  v.  Gibson,  12  HI.  128  ;  "Wheatley  u.  Terry,  6  Kans.  427. 

6  Humphreys  v.  Browne,  19  La.  An.  158. 

6  Conrad  v.  Darden,  4  Yerg.  307. 

7  Carnrick  v.  Myers,  14  Barb.  9.     In  Texas,  a  sale  at  a  time  or  place  other 
than  that  prescribed  by  law  is  void.     (Doxey  v.  Burns,  37  Tex.  719  :  Grace  v. 
Garnett,  38  Tex.  156.) 

8  Rigncy  v.  Small,  60  HI.  416. 

9  Jackson  v.   Spink,  59   111.  404 ;    Botsford  v.  O'Connor,  57  111.72;    Doe  v. 
Woodson,  1  Hayw.  24.  But  King  v.  Cushman,  41  111.  31,  determined   that  the 
eale,  if  to  plaintiff  or  to  a  purchaser  without  notice,  passed  no  title. 
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adjourn  the  sale,  or  return  that  the  property  is  unsold  for 
want  of  bidders,  whenever  he  sees  that  his  proceeding  with 
the  sale  is  likely  to  operate  as  a  sacrifice  of  the  property,  in. 
excess  of  that  usually  attendant  on  forced  sales  of  like  prop- 
erty.1 This  discretion  must  be  exercised  by  the  officer.  lie 
cannot  delegate  it  to  the  parties  nor  their  attorneys.-  A  con- 
tract to  exercise  it  in  any  particular  manner  is  against  public 
policy,  and  is  utterly  void.  Neither  party  has  the  right  to 
rely  on  an  agreement,  made  by  the  officer,  to  adjourn  the 
sale.3  While  the  power  of  officers  to  adjourn  sales  is  undis- 
puted, the  Courts  have  not  agreed  on  the  character  of  the 
notice  which  must  be  given  of  the  time  to  which  the  ad- 
journment is  made.  On  the  one  side,  it  is  insisted  that  a  new 
notice  must  be  given,  for  the  time  and  in  the  manner  re- 
quired in  the  first  instance.4  On  the  other  side,  the  rule  is 
maintained  that  the  officer  may  give  notice  by  proclamation, 
made  in  the  presence  and  hearing  of  the  persons  assembled 
at  the  time  first  fixed  for  the  sale.5  Besides  making  this 
proclamation,  the  officer  usually  affixes  to  the  posted  notices 
the  statement  that  the  sale  has  been  adjourned  to  a  time 
designated.  When  an  adjournment  is  granted  at  the  re- 
quest of  either  of  the  parties  to  the  action,  it  is  said  that 
he  must  bear  any  loss  arising  therefrom,  from  the  deprecia- 

1  Reynolds  v.  Nye,  1  Freem.  Ch.  462 ;  Keightley  u.  Birch,  3  Campb.  321 ;  Mc- 
Donald v.  Neilson,  2  Cow.  139 ;  Hawley  u.  Cramer,  4  Cow.  717  ;  U.  S.  v.  Dren- 
nen,  1  Hemp.  320  ;  Jewett  v.  Guyer,  38  Vt.  209 ;  Swortzell  v.  Martin,  16  Iowa, 
519  ;  Tinkom  v.  Purdy,  5  Johns.  345  ;  Warren  u.  Leland,  9  Mass.  264  ;  Con  way  v. 
Nolte,  11  Mo.  74  ;  Reynolds  v.  Hoxie,  6  R.  I.  463  ;  Aldrich  v.  Wileox,  10  R.  I. 
405 ;  Lantz  v.  "Worthiugton,  4  Penn.  St.  153 ;  Strong  v.  Catton,  1   Wis.  471 ; 
Den  v.  Zellers,  2  Halst.  153  ;  Perkins  v.  Proud,  62  Barb.  420  ;  Phelps  v.  Conover, 
25  111.  309 ;  Blossom  v.  R.  R.  Co.  3   Wall.  196  ;  Kelly  v.  Creen,  63  Penn.  St. 
299  ;  Collier  v.  Whipple,  13  Wend.  229. 

2  Wolf  v.  Van  Meter,  27  Iowa,  348. 

3  Perkins  v.  Proud,  62  Barb.  420  ;  Goodale  v.  Holridge,  2  Johns.  193. 

4  Enloe  v.  Miles,  12  S.  &  M.  147  ;  Thornton  v.  Boyden,  31  HI.  200  ;  Montgom- 
ery v.  Barrow,  19  La.  An.  169  ;    Williams  v.  Barlow,  49   Geo.   530  ;    Patten  v. 
Stewart,  26  Ind.  395. 

6  Coriel  v.  Ham,  4  G.  Greene,  455 ;  Burd  v.  Dansdale,  2  Binn.  80  ;  Luther  u. 
McMiohael,  6  Humph.  298  ;  Richards  u.  Holmes,  18  How.  II.  S.  147  ;  Russell  v. 
Richards,  11  Me.  371 ;  Coxe  v.  Halstead,  1  Green's  Ch.  311 ;  Allen  u.  Cole,  1 
Stock.  286. 

F.  Ex.— 31. 
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tion  in  the  value  of  the  property  or  otherwise.1  The  officer 
conducting  the  sale,  though  invested  with  a  very  large  dis- 
cretion in  respect  to  adjournments,  is  not  to  exercise  it  in  u 
wanton  or  capricious  manner,  and  is  responsible  for  its  abuse. • 
If,  after  a  bid  is  made,  a  sale  is  adjourned,  the  bid  is  to  be 
treated  as  withdrawn.3 

§  289.  The  place  of  sale  of  real  estate. — Real  estate  is 
usually  sold  at  the  door  of  the  court-house  of  the  county  in 
which  it  is  situated.4  Whenever  the  place  of  sale  is  fixed  by 
statute,  or  by  a  decree,  or  by  the  notice  of  the  sale,  a  sale  at 
any  other  place  is  certainly  irregular,  and  ought  not  to  be  en- 
forced against  the  objection  of  any  of  the  parties  in  interest.* 
This  irregularity  may  lie  waived  by  the  defendant. n  Where 
a  sale  takes  place  not  at  but  very  near  the  place  designated, 
this  is  regarded  as  a  substantial  compliance  with  the  law.7  II 
the  county  court-house  ceases,  temporarily  or  otherwise,  to  be 
occupied  as  such,  and  the  sessions  of  the  Court  are  publicly 
held  at  a  different  place,  a  sale  may  probably  be  made  at  this 
last  named  place.8  Sales  made  at  an  improper  place  are  some- 
times held  to  be  voidable  merely,  and  to  be  valid  until  set 
aside.9  This  seems  to  be  a  very  reasonable  and  just  view  oi 
the  question  ;  but  it  is  undoubtedly  in  conflict  with  the  ma- 
jority of  the  authorities.10  Lands  must  always  be  sold  by  an 
officer  of  the  county  in  which  the}*  are  situate,  otherwise  the 
sale  will  be  void.11  If  the  lands  of  the  defendant  are  situated 
partly  in  two  counties,  a  sale  of  the  whole  by  an  officer  of  one 
county  is  good  as  to  the  lauds  in  that  county,  and  void  as  to 

1  Williams  v.  Gartrell,  4  G.  Greene,  287. 

2  Todcl  v.  Hoagland,  36  N.  J.  Law,  352. 

3  Donaldson  v.  Kerr,  6  Penn.  St.  486. 

4  Smith  v.  Morse,  2  Gal.  524  ;  Sessions  v.  Peay,  23  Ark.  29. 
6  Tallcy  v.  Starke,  6  Gratt.  339. 

6  Biggs  v.  Brickell,  68  N.  C.  239. 

7  Patterson  v.  Reynolds,  19  Ind.  148 ;  Perkins  v.  Spaulding,  2  Mich.  167. 

8  Kunc  v.  McCown,  55  Mo.  181. 

9  Nixon  v.  Cobleigh,  52  111.  387. 

10  Howard   i'.  North,  5  Tex.  290  ;  Grace  v.   Garnett,  38  Tex.  159  ;  Koch  v. 
Bridges,  45  Miss.  247  ;  Peters  v.  Caton,  6  Tex.  554 ;  Brown  v.  Christie,  27  Tex. 
73  ;  Tippett  v,  Mize,  30  Tex.  361. 

11  Hanby  v.  Tucker,  23  Geo.  132 ;  Treaster  u.  Fleisher,  7  W.  &  S.  137. 
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the  lands  in  the  other  county.1  After  the  entry  of  judgment, 
the  county  may  be  divided,  and  the  lands  of  the  defendant 
hecome  a  part  of  the  new  county.  In  such  an  event,  they 
must  be  sold  by  the  officer  of  such  new  county.2'  If,  how- 
ever, before  the  division,  a  specific  lien  has  attached  to  the 
property,  and  a  writ  thereafter  issues  which  requires  no  levy, 
but  merely  commands  the  sheriff  to  sell  the  property  upon 
which  the  lien  has  been  acquired,  the  sale  may  be  made  by  a 
sheriff  of  the  old  county.3 

§  290.  The  place  for  selling  personalty. — The  sale  of 
personal  property  must  always  take  place  at  or  near  the  place 
where  such  property  is.  Sales  of  property  of  this  character 
would  undoubtedly  result  in  a  great  sacrifice  to  the  defend- 
ant, unless  it  can  be  seen  and  examined  by  the  bidders,  and 
can  be  delivered  to  the  purchasers  on  the  day  of  the  sale. 
Hence,  the  law  everywhere  requires  that  personal  property 
shall  not  be  sold  under  execution,  unless  it  is  either  present 
at  the  place  of  the  sale,  or  is  so  near  there  that  it  can  be 
readily  examined  by  the  bidders.4  The  particular  property 
to  be  sold  must  also  be  specified.  Hence,  a  sale  of  thirteen 
out  of  a  band  of  twenty-one  sheep,  without  specifying  which 
thirteen,  is  regarded  as  entirely  void.5  There  may  be  in- 
stances in  which  it  is  not  practicable  to  have  the  property 
present  at  the  sale,  or  in  which  the  character  of  the  property 
sold  can  readily  be  ascertained  without  having  it  in  view  of 
the  bidders.  In  all  such  cases,  there  must  necessarily  be  some 
relaxation  of  the  general  rule  ;  but,  even  in  those  cases,  the 

1  Ared  v.  Montague,  26  Tex.  732  ;  Finley  v.  R.  R.  Co.  2  Rich.  5G7  ;  Menges  v. 
Oyster,  4  W.  &  S.  20  ;  Holmes  v.  Taylor,  48  Ind.  169. 

2  Kent  v.  Roberts,  2  Story  C.  C.  591.     If  the  writ  has  been  levied  before  the 
division  of  the  county,  the  officer  levying  may  make  the  sale.     (Lofland  v.  Ew- 
ing,  5  Litt.  42.) 

3  Tyrrell  v.  Rountree,  7  Pet.  464 ;  Lofland  v.  Ewing,  5  Litt.  42. 

*Kopp  v.  Witmoyer,  43  Penn.  St.  219  ;  Bennetts  B.  I.  Co.'s  Appeal,  65  Penn. 
St.  242  ;  Smith  v.  Morse,  2  Gal.  524  ;  Burns  v.  Ray,  18  B.  Monr.  392.  The  rule 
applies  to  the  sale  of  the  moiety,  as  well  as  to  a  sale  of  the  whole.  (Brown  v. 
Lane,  19  Tex.  203.) 

6  "Waring  v.  Loomis,  4  Barb.  484;  Sheldon  v.  Soper,  14  Johns.  352  ;  Cresson  v. 
Stout,  17  Johns.  116.  If  part  of  the  property  is  present,  and  part  absent,  the  sale 
is  valid  as  to  the  portion  present.  (Linnendoll  v.  Doe,  14  Johns.  224.) 
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officer  should  employ  such  means  as  are  iu  his  power  to  give 
the  bidders  the  best  opportunities  which  they  can  have  of 
ascertaining  the  nature  and  value  of  the  property.  In  a  case 
"where  a  lot  of  stereotype  plates  were  sold,  it  was  shown  that 
they  were  not,  at  the  sale,  removed  from  the  vault  in  which 
they  were  ordinarily  kept.  The  sale  was  sustained,  because 
impressions  made  from  the  plates  were  exhibited  at  the  sale, 
and  "the  vault  was  unlocked,  so  that  the  plates  could  have 
been  examined,  and  because  their  chief  value  arose,  not  from 
the  material  out  of  which  they  were  made,  but  from  the 
books  which  they  were  intended  to  print.1  A  sale  of  personal 
property  not  within  the  view  of  the  bidders  may  be  vacated.2 
unless  its  presence  was  waived  by  the  defendant.3  If  neither 
vacated  nor  waived,  it  is,  by  a  decided  preponderance  of  the 
authorities,  declared  to  be  void.4  For  selling  property  at  an 
improper  place  an  officer  is  responsible  to  the  defendant  as  a 
trespasser  ab  initio.5 

%  291.  By  whom  the  sale  may  be  made. — Sale  under 
execution  must  be  made  by  a  sheriff  or  constable,  or  by  his 
deputy.  An  auctioneer  may  be  emplo}'ed  to  cry  the  sale. 
If  so,  he  is  employed  by  and  acts  under  the  immediate  direc- 
tion of  the  officer,  who  must  be  present  at  the  sale.6  If  the 
sheriff  is  required  to  do  any  act  in  person,  the  writ  should  be 
directed  to  him  personally,  mentioning  his  name.  Unless  it 
is  so  directed,  it  may  be  executed  by  a  deputy  or  tinder- 
sheriff  as  well  as  by  the  high  sheriff.7  Where  the  sheriff  is 

1  Bruce  v.  Westervelt,  2  E.  D.  S.  440. 

2  Foster  v.  Mabe,  4  Ala.  402. 

3  Gift  v.  Anderson,  5  Humph.  577  ;  Cook  v.  Timmins,  67  111.  203. 
4Tibbetts  v.  Jageman,  58  III.  43;  Herod  v.  Bartley,  15  111.  58;  Cresson  v. 

Stout,  17  Johns.  116 ;  Aiiisworth  v.  Greenlee,  3  Murph.  470  ;  Blantou  r.  Morrow, 
7  Ired.  Eq.  47  ;  Linneudoll  v.  Doe,  14  Johns.  222  ;  Gaskill  v.  Aldrich,  41  Ind. 
338  ;  Baker  v.  Casey,  19  Mich.  220  ;  Newman  v.  Hook,  37  Mo.  207 ;  Bakewell  r. 
Ellsworth,  1  N.  Y.  Leg.  Obs.  346 ;  Smith  v.  Tritt,  1  D.  &  B.  241 ;  Brown  v. 
Pratt,  4  Wis.  513  ;  Gift  v.  Anderson,  5  Humph.  577  ;  Collins  v.  Montgomery,  2 
N.  &  McC.  392  ;  Bostick  v.  Keizer,  4  J.  J.  M.  597  ;  Reynolds  v.  Ayre,  Trin. 
Term  New  Brunswick,  1862.  Contra,  Foster  v.  Mabe,  4  Ala.  402  ;  Kean  u.  New- 
til,  1  Mo.  754  ;  Hazzurd  r.  Burton,  4  Harring.  62. 
6  Hull  r.  Ray,  40  Vt.  576. 

6  Crocker  on  Sheriffs,  Sec.  481. 

7  Lovett  r.  Farrar,  C'ro.  Eli/.  294 ;  Wroe  u.  Harris,  2  Wash.  Va.  126 ;  Tillot- 
snu  v.  Cheetham,  2  Johns.  63. 
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interested  in  the  writ,  he  is  disqualified  from  serving  it.  It 
must  be  directed  to  the  coroner.  If  the  sheriff  is  a  party  to 
the  judgment  in  name  or  in  interest,  neither  lie  nor  any  of  his 
deputies  can  make  a  valid  levy  or  sale.1  The  officer  who  com- 
mences must  usually  complete  the  execution  of  the  writ.2  His 
term  of  office  may  expire  after  the  levy  and  before  the  sale. 
This  does  not  terminate  his  authority,  nor  even  confer  upon 
his  successor  power  to  make  the  sale  if  the  venditioni  exponas 
should  be  directed  to  him.3  By  the  levy  of  the  writ  upon 
chattels,  the  officer  acquires  a  special  property  therein.  This 
property  continues  after  his  removal  from  office,  and  even  after 
his  death.  Hence,  a  sale  may  be  made  by  his  executor  or 
administrator.4  A  levy  on  real  estate  does  not  vest  any  special 
property  in  the  officer.  Hence,  a  venditioni  exponas  issued 
after  the  expiration  of  the  term  of  the  officer  who  made  the 
levy,  ought,  probably,  to  be  executed  by  his  successor.5  An 
officer  having  commenced  to  execute  a  writ  must  complete  it, 
and  cannot  release  himself  from  this  duty  by  handing  the  writ 
over  to  his  successor.6  If,  however,  he  has  merely  received 
the  writ,  and  done  nothing  toward  its  execution,  he  has  not 
acquired  any  such  special  property  as  authorizes  him  to  make 
a  levy  and  sale  after  the  end  of  his  official  term.7  Although 
the  sheriff  is  the  person  designated  by  law  to  execute  the  pro- 
cess of  the  Court,  another  officer,  or  even  a  person  who  has 
no  official  capacity,  may  be  appointed  by  the  Court  to  make  a 
eale  to  be  made  in  pursuance  of  a  decree  of  the  Court.8  The 
officer  conducting  the  sale  is  a  mere  agent,  bound  to  pursue 

1  Kiner  v.  Stacy,  8  Humph.  288  ;  Chambers  v.  Thomas,  3  A.  K  Marsh.  53G  ; 
May  v.  Walters,  2  McCord,  470  ;  Ante,  Sec.  40. 

2  Lofland  v.  Ewing,  5  Litt.  42  ;  Clark  v.  Pratt,  55  Me.  546 ;  Doolittlew.  Bryan, 
14  How.  U.  S.  563 ;  Miner  v.  Cassat,  2  Ohio  St.  198. 

8  Purl  v.  Duvall,  5  H.  &  J.  69 ;  Ayre  v.  Aden,  Cro.  Jac.  73  ;  Gibbes  v.  Mitchell, 
2  Bay,  120  ;  Clerk  v.  Withers,  6  Mod.  298 ;  Salk.  322  ;  Ld.  Raym.  1072  ;  Cooper 
v.  Chitty,  1  Burr,  34 ;  1  W.  Bla.  69  ;  Bank  of  Tenn.  v.  Beatty,  3  Sneed,  305.  la 
Missouri,  the  levying  officer  may  turn  over  the  writ  to  his  successor,  or  may  ro 
tain  it  and  go  on  with  the  sale.  .  (Kane  v.  McCown,  1  Cent.  L.  J.  114.) 

4  Read  v.  Stevens,  Coxe,  264;  Sanderson  v.  Rogers,  3  Dev.  38. 

6  Bank  of  Tenn.  v.  Beatty,  3  Sneed,  305.     See  Ante,  Sec.  62. 

6  State  v.  Hamilton,  1  Har.  N.  J.  153 ;  Leavitt  v.  Smith,  7  Ala.  175. 

7  Bondurant  v.  Buford,  1  Ala.  359. 

8  Meetze  v.  Padgett,  1  S.  C.  127  ;  Adams  v.  Kleckley,  1  S.  C.  142. 
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the  directions  of  bis  writ  and  of  the  law.  He  cannot  impose 
terms,1  create  liabilities,2  nor  make  reservations3  not  sanc- 
tioned by  tbe  writ  and  tbe  law. 

§  292.  To  whom  the  sale  may  be  made. — In  many  of 
tbe  States,  statutes  bavo  been  enacted  forbidding  tbe  officer 
executing  the  writ,  and  all  of  his  deputies,  from  purchasing  at 
or  being  interested  in  tbe  sale  ;  and  declaring  that  any  side 
in  which  be  or  they  shall  be  so  interested  shall  be  regarded  as 
fraudulent  and  void.  These  statutes  but  give  expression  to  a 
policy  which  was  everywhere  respected  long  anterior  to  their 
passage.  It  was  always  understood  that  the  officer  holding 
an  execution  should  be  removed  from  all  temptations  to  the 
fraudulent  exercise  of  his  authority.  To  accomplish  this  ob- 
ject, it  has  ever  been  held  that  he  should,  under  no  circum- 
stance, be  interested  in  the  sale.  Hence,  when  in  a  proceed- 
ing instituted  to  vacate  a  sale,  it  is  shown  that  the  officer  pur- 
chased in  his  own  name,  or  that  some  other  person  made  the 
purchase  for  the  officer's  benefit,  the  vacation  must  be  made  ; 
and  this  result  cannot  be  avoided  by  showing  that  the  trans- 
action was  fair,  the  bidding  spirited,  and  the  price  paid  was 
tbe  full  value  of  tbe  property.4  This  rule  applies  to  sales 
made  by  trustees,  and  to  those  made  under  decrees  of  Chan- 
cery and  Probate  Courts.5  Nor  can  the  officer  making  the 

1  Loomis'  Appeal,  22  Penn.  St.  312. 

2  Stevenson  v.  Block,  1  Saxt.  338. 

3  Howell  c.  Schenck,  4  Zab.  89. 

4  Mills  r.  Goodsell,  5  Conn.  475;  Mapps  u.  Sharpe,  32  111.  13  ;  Mark  v.  Law- 
rence,  5  ^H.   &  J.   64 ;    Robinson  v.  Clark,  7  Jones,   521  ;   Johnson  v.  Pryor,  "> 
Hayv.  243;  Scott  v.  Mann,  36  Tex.  157  ;  Dempster  v.  West,  6  Chicago  L.  N. 
335  ;  McConiiell  v.  Gibson,  12  111.  128. 

6  Saltmar.sh  v.  Beeue,  4  Port.  283;  Church  v.  Sterling,  1G  Conn.  3S8 ;  Grider 
V.  Payne,  9  Dana,  190;  Lee  v.  Fox,  G  Dana,  17G  ;  Pensonneau  r.  Bleaklcy,  l.;Ill. 
15  ;  Howery  v.  Helms,  20  Gratt.  1 ;  Tell  v.  Yancey,  23  Gratt.  G91.  The  reasons 
which  have  influenced  the  decisions  are  thus  stated  in  Perkins  v.  Thompson, 
3  N.  11.  14G  :  "  The  sheriff  has  the  means  of  lessening  ih"  price  of  the  article*  sold 
by  determining  the  time  and  place  of  sale  favor  ably  to  his  own  views.  And  (his 
might  be  so  done  that  no  human  tribunal  could  detect  the  fraud.  If  it  were  once 
decided,  in  this  Court,  that,  a  sheiiff  might  be  interested  lawfully  in  the  pure! i 
of  articles  he  himself  was  selling  upon  an  execution,  it  would  open  an  avenue  to 
frauds,  for  the  detection  of  which  our  Courts  have  very  inadequate  means.  An  1 
\t  seems  to  us  that  every  principle  of  public  poliey  requires  that  we  should  at 
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sale  act  as  the  agent  of  u  person  desirous  of  bidding.  He 
can  neither  bid  for  himself  nor  for  another.1  We  apprehend 
that  this  rule  must  be  confined  to  cases  in  which  the  officer, 
in  acting  as  agent,  would  be  expected  to  exercise  his  discretion 
i  n  making  bids,  and  to  purchase  the  property  at  the  lowest  price 
for  which  it  could  be  obtained.  It  ousrht  not  to  be  extended 

O 

to  cases  where  he  is  authorized  by  letter,2  or  otherwise,  to  offer 
a  specified  amount  on  behalf  of  an  absent  bidder.  In  Ohio,  a 
sale  made  to  the  officer,  or  to  one  of  the  appraisers,  is  by  statute 
declared  to  be  void.  The  Courts  have,  nevertheless,  construed 
the  word  "void,"  as  here  used,  to  m'ean  "voidable"  onlv.3 
This  construction  does  not  accord  with  that  adopted  elsewhere. 
A  purchase  by  or  in  the  interest  of  a  sheriff  or  constable  is, 
under  the  statutes  now  in  force,  usually,4  but  not  universally,5 
treated  as  void.  These  statutes  are  not  understood  as  inhib- 
iting a  deputy  sheriff  from  purchasing  property  under  a  writ 
in  favor  of  himself,  where  the  sale  is  conducted  by  his  princi- 
pal.6 "A  turnkey,  or  assistant  jailor,  is  not  within  the  operation 
of  the  act  forbidding  sheriffs  and  their  deputies  from  becom- 
ing purchasers  on  sales  under  execution."  7  It  has  been  held 
that  the  purchase  of  personal  property  by  a  sheriff  might  be 
treated  as  a  conversion,  and  that  the  defendant  could  recover 
the  value  of  the  property  less  the  amount  paid  by  the  sheriff.3 
Asa  general  rule,  all  persons,  other  than  the  officer  conducting 
the  sale,  and  his  deputies,  are  permitted  to  become  purchasers, 
provided  they  are  competent  to  contract,  and  do  not  occupy  a 
relation  with  the  defendant  in  which  they  will  not  be  permitted 

once  close  this  avenue  forever  by  holding  that  in  no  case  can  a  sheriff  be  inter- 
ested in  the  purchase  of  an  article  he  is  selling  as  a  public  officer,  and  by  treating 
every  such  purchase  as  voidable  at  the  election  of  the  debtor." 

1  Harrison  u.  McHenry,  9  Geo.  164 ;  McLeod  v.  McCall,  3  Jones,  85  ;  Cham- 
bers v.  State,  3  Humph.  237.     The  rule  is  otherwise  in  Texas.     (Scott  v.  Mann, 
36  Tex.  157. 

2  Dickerman  v.  Burgess,  20  111.  266. 

3  Terrill  u.  Auchauer,  14  Ohio  St.  80. 

4  Robinson  v.  Clark,  7  Jones,  562  ;  Johnson  v.  Pryor,  5  Hayw.  243 ;  McLeod 
p.  McCall,  3  Jones,  85  ;  Wickliff  v.  Robinson,  18  111.  145. 

5  Farnum  r.  Perry,  43  Vt.  473. 

6  Jackson  v.  Collins,  3  Cow.  89. 

7  Jackson  v.  Anderson,  4  Wend.  474. 
3  Perkins   ».  Thompson,  3  N.  H.  146. 
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to  muke  their  interests  antagonistic  to  his.     An  attorney  hav- 

£j  t/ 

ing  charge  of  the  sale  of  real  estate  under  execution  cannot  pur- 
chase the  land  for  his  own  benefit  to  the  prejudice  of  his  clients, 
or  either  of  them.  He  cannot  insist  upon  his  purchase  unless 
he  paid  an  amount  sufficient  to  satisfy  his  client's  judgment.1 
It  is  said  that  the  director  of  a  corporation  cannot  purchase  its 
property  except  subject  to  its  right  to  disaffirm  the  sale,  be- 
cause his  duty  as  a  director  requires  him  to  seek  to  have  the 
largest  price  realized,  while  his  interest  as  a  purchaser  would 
induce  him  to  desire  a  diverse  result.2  But  it  has  been  held 
that  the  disability  to  purchase  does  not  extend  to  one  of  the 
defendant's  stockholders.3  An  infant  cannot  be  bound  by  his 
bid,  because  of  his  incapacity  to  contract.4  A  partner  may  pur- 
chase at  a  sale  of  the  partnership  effects,  or  of  the  interest  of 
another  partner.  His  conduct  in  making  such  purchase  must 
be  free  from  suspicion.5  Neither  the  plaintiff',  nor  any  other 
person  interested  in  the  judgment,  is  disqualified  from  pur- 
chasing.6 A  cotenant  may  lawfully  bid  at  a  sale  of  the  inter- 
est of  a  cotenant,  or  of  the  whole  subject-matter  of  the  co- 
tenancy.7 So,  either  one  of  several  judgment-debtors  may  pur- 
chase, at  an  execution  sale,  the  property  of  his  codefendant.8 
A  bid  mav  sometimes  be  refused  on  the  around  that  the  bid- 

v  O 

der  is  wholly  irresponsible.  This  must  be  done  only  in  a  very 
clear  case.9  As  a  general  rule,  every  person  competent  to 
contract  has  the  right  to  insist  on  the  reception  of  his  bid. 

§  293.    Sale  must  be  to  the  highest  qualified  bidder. — 
If  the    sheriff  refuses  to  receive  a  bid,  and    sells   the  prop- 

1  Leisenring  u.  Black,  5  Watts,  303. 

2  Hoyle  v.  P.  &  M.  11.  R,  Co.  54  N.  Y.  314 ;  McAllen  v.  Woodcock,  60  Mo.  174. 
8  Mickles  v.  Rochester  City  Bank,  11  Pai.  118. 

4  Khmey  v.  Showdy,  1  Hill,  544. 

6  Berens  v.  Johnson,  3  Sm.  &  G.  419  ;  3  Jur.  N.  S.  975. 

6  Robert  Morris'  Estate,  Crabbe,  71  ;  Stratford  v.  Twynam,  Jacob,  418. 

7  Freeman  on  Cotenancy  and  Partition,  1G5,  citing-  Gunter  v.  Laffan,  7  Cal. 
588  ;  Brittin  u.  Handy,  20  Ark.  404 .     But  in  Pennsylvania,  if  the  Hale  of  joint 
property  is  under  a  judgment  for  the  joint  debt  of  all  the  cotenauts,  the   one 
purchasing  holds  his  purchase  iu  trust  for  himself  and  his  codefendants.     (Gib- 
l«n  r.  Winslow,  46  Penn.  St.  384.) 

8  Kilgo  v.  Castlcberry,  38  Geo.  512  ;  Doe  v.  Parker,  3  S.  &  M.  114  ;  Neilson  u. 
Ncilsou,  5  Barb.  565. 

»  Merwiu  v.  Smith,  1  Green's  Ch.  182  ;  Michel  v.  Kaiser,  'J5  La.  An.  57. 
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erty  in  disregard  of  it,  the  bidder  may,  by  proceedings  in 
equity,  vacate  the  sale,  and  compel  the  bidding  to  be  resumed 
at  the  point  where  his  bid  was  refused.1  No  one  can  be  the 
purchaser,  at  an  execution  sale,  unless  he  is  the  highest  bid- 
der. A  certificate  of  sale  or  deed  issued  to  a  person  shown 
not  to  have  been  a  bidder,  has  been  pronounced  void.2  If 
the  person  to  whom  the  property  was  sold  refuses  to  complete 
his  purchase  by  payment  of  the  amount  of  his  bid,  a  resale 
becomes  indispensable.  In  no  event  can  the  bid  of  the 
second  highest  bidder  be  accepted,  and  he  be  treated  as  the 
purchaser.3 

§  294.  Whether  to  be  under  the  law  in  force  at  the 
sale,  or  at  the  making  of  the  contract. — After  an  obliga- 
tion has  been  created,  the  laws  in  regard  to  the  methods  of 

O 

enforcing  like  obligations  may  be  changed.  Two  questions 
then  arise  :  1st.  Is  the  new  statute  to  be  considered  as  beine; 

o 

designed  by  the  legislature  to  operate  on  pre-existing  obliga- 
tions ;  and  2d.  If  so  designed,  can  its  retroactive  operation  be 
permitted  without  impairing  the  obligation  of  contracts.  In 
preceding  sections,  we  have  treated  of  the  constitutionality  of 
stay4  and  exemption  5  laws.  The  general  doctrines.of  the  au- 
thorities there  cited  are,  no  doubt,  applicable  to  the  questions 
to  be  considered  in  this  section.  The  law  in  force  at  the  crea- 
tion of  the  contract  must,  no  doubt,  govern,  so  far  as  substan- 
tial rights  are  involved.6  The  terms  of  the  contract  cannot 
be  changed,  nor  can  all  remedy  for  its  enforcement  be  with- 
drawn ;  but  the  law  conferring  remedies  may,  no  doubt,  be 
changed.  While,  in  practical  effect,  the  contract  and  the 
remedy  seem  so  inseparable  that  we  can  scarce  conceive  of  a 
material  change  in  the  one  which  would  not  have  a  material 

1  Duffy  v.  Rutherford,  21  Geo.  363. 

2  Davis  v.  McVickers,  11  111.  327 ;  Dickerman  v.  Burgess,  20  111.  266 ;  Rice  v. 
Smith,  18  N.  H.  369. 

3  Swortzell  v.  Martin,  16  Iowa,  519  ;  Thompson  v.  McManama,  2  Disney,  213  ; 
Mathews  v.  Clifton,  13  S.  &  M.  330.     Contra,  Cummings  v.  MacGill,  2  Murph. 
857. 

4  Sec.  34. 
6cW  219. 

6  Burton  v.  Emerson,  4  G.   Greene,  393;  Coriell  u.  Ham,  4  G.  Greene,  455; 
Lancaster  Savings  Inst.  v.  Reigart,  3  Penn.  L.  J.  515. 
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effect  upon  the  other  ;  yet  it  must  be  admitted  that  the  Courts 
:;re  fully  committed  to  a  course  of  decision  which  permits 
very  considerable  changes  in  the  law  giving  the  remedy,  aud 
applies  these  changes  to  the  enforcement  of  antecedent  obli- 
gations.1 Hence,  a.s  a  general  rule,  a  sale  must  be  conducted, 
and  the  rights  of  the  purchaser  and  others  must  be  determ- 
ined, by  the  law  in  force  at  the  time  the  sale  was  made,  and 
uot  by  the  law  in  force  when  the  obligation  to  be  enforced  by 
the  sale  was  created.2  As  already  intimated,  this  rule  cannot 
be  enforced  where  the  terms  of  the  contract  have  been 
changed,  nor  where  all  remedy  for  enforcing  the  obligation 
has  been  withdrawn.  If,  ;;fter  the  obligation  is  entered  into, 
a  law  is  passed  allowing  defendants  in  execution  a  stated 
period  of  time  in  which  to  redeem  their  property  from  forced 
sale,  this  new  law  is  deemed  to  affect  the  remedy  and  not  the 
right,  and  will  be  applied  to  sales  under  pre-existing  con- 
tracts.3 Various  other  statutory  provisions,  ameliorating  the 
harshness  of  pre-existing  laws,  aud  tending  to  prevent  the  sac- 
rifice of  the  debtor's  property,  have  been  suffered  to  have  a 
retroactive  action.4  Still  we  think  it  must  be  conceded  that 

1  Knight  v.  Dorr,   19  Pick.  48;  Newkirk  v.  Chapron,  17  111.  344;  Bruce  v. 
Schuyler,  4  Gilm.  221  ;  Colby  v.  Dennis,  36  Me.  9  ;  Oriental  Bank  v.  Freese,  18 
Mo.   109  ;  Kingsley  r.  Cousins,  47  Me.  91  ;  Lord  v.  Chadbourne,  42  Me.  441  ; 
Baugher  v.  Nelson,  9  Gill,  299  ;  Wilson  r.  Hardesty,  1  Md.  Ch.  Dec.  CG  ;  Com- 
mercial Bank  v.  Chambers,  8  S.  &  M.  9 ;  Von  Baumbach  v.  Bade,  9  Wis.  559  ; 
Starkweather  r.  Hawes,   10  Wis.   125  ;  Heed  r.  Frankfort  Bank,  23  Me.  318 ; 
Catlin  r.  Munger,  1  Tex.  598. 

2  Doe  v.  Collins,  1  Incl.  24 ;  Moss  u.  Doe,  2  Ind.  G5  ;  Allen  v.  Parish,  3  Ohio, 
187  ;  Chadwiek  v.  Moore,  8  W.  &  S.  49  ;  Garland  v.  Brown,  23  Gratt.  173  ;  Me- 
Cormack  v.  Rush,  3  Am.  L.  Reg.  N.  S.  93. 

SHeyward  r.  Judd,  4  Minn.  4S3  ;  Freeborn  v.  Pottibone,  5  Minn.  277;  Tuol- 
umne  Redemption  Co.  r.  Sedgwick,  15  Cal.  515  ;  Moore  v.  Martin,  38  Cal.  -i'2S, 
overruling  People  r.  Hays,  otherwise  known  as  Thorne  v.  San  Francisco,  4  Cal. 
127,  and  Seale  v.  Mitchell,  5  Cal.  401  ;  Patterson  r.  Cox,  '25  Tnd.  2G1  ;  Moor  v. 
Seatoii,  31  Ind.  11.  Contra,  Pomeroy  r.  Bridge,  1  Nrb.  4G2.  The  eases  cited 
above  from  the  fourth  ami  fiffh  Minnesota  Reports  seem  to  us  altogether  irrecon- 
cilable with  Carroll  v.  Rossi ter,  10  Miun.  174,  which  purports  to  be  based  upon 
and  to  follow  them  as  authority. 

4Iverson  v.  Shorter,  9  Ala.  713  ;  Bartlett  u.  Lang,  2  Ala.  404  ;  Chadwick  r. 
Moore,  8  W.  &  S.  49  ;  Van  Renselear  v.  Sheriff,  1  Cow.  501  ;  Coosa  R.  S.  Co.  r. 
Barclay,  30  Ala.  7i:i ;  Wood  u.  Child,  20  111.  209  ;  llolloway  v.  Sherman,  12 
Iowa,  2*2  ;  Stone  r.  Bassett,  4  Minn.  298  ;  Heyward  t-.  Judd,  4  Minn.  483;  Gar- 
laud  v.  Brown,  23  Gratt.  173 ,  Catlin  v.  Munger,  1  Tex.  598. 
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the  law  of  the  remedy  may  be  so  radically  transformed  that 
the  Courts  will  refuse  to  allow  it  to  operate  retrospectively. 
There  must  be,  and  there  undoubtedly  is,  a  point  beyond 
which  the  power  of  the  legislature  to  prejudice  antecedent 
obligations,  while  assuming  only  to  alter  the  remedies  for 
their  enforcement,  cannot  be  maintained.  We  have  not  dis- 
covered this  point,  and  are  forced  to  abandon  the  hope  of  be- 
ing or  becoming  able  to  describe  its  precise  locality. 

§  295.    Of  subdividing    a  single  tract  into    parcels. — 

The  land  on  which  the  officer  has  levied,  and  which  he  has  ad- 
vertised to  be  sold,  may  have  been  usually  known  and  treated 
as  one  parcel  only.  Its  value  may  be  considerably  in  excess 
of  the  amount  due  on  the  judgment,  or  it  may  be  so  situated 
that  it  would  sell  best  if  it  were  subdivided  into  several  par- 
cels. In  either  case,  the  officer  ought  to  subdivide  the  land 
where  it  is  susceptible  of  subdivision  ;  and  he  ought  also  to 
discontinue  his  sale  as  soon  as  he  has  realized  sufficient  t' 
satisfy  his  writ.1  A  sale  will  sometimes  be  vacated  by  bilf 
or  motion  when  the  officer  has  needlessly  sold  a  large  amount 
of  property.2  But  it  must  be  remembered  that,  with  respect 
to  subdividing  a  large  tract  into  parcels,  the  officer  must  ex- 
ercise his  discretion  ;  and  when  he  has  honestly  done  so,  his 
judgment  must  generally  be  regarded  as  conclusive.3 

I  296.  Selling  distinct  parcels  en  masse. — Where  sev- 
eral distinct  parcels  of  real  estate,  or  several  articles  of  per- 
sonal property,  are  to  be  sold,  what  is  called  a  "lumping  sale  " 
can  rarely  be  justified.  Such  a  sale,  when  objected  to  in  due 
time,  will  not  be  upheld,  unless  special  circumstances  can  be 
shown,  from  which  it  must  be  inferred  that  such  sale  was  either 

1  Wheeler  v.  Kennedy,  1  Ala.  2-'  * ;  Coweu  v.  Underwood,  16  111.  22 ;  Stead  y. 
Course,  4  Cranch,  403  ;  McLeer     Co.  Bank  v.  Flagg,  31  111.  290  ;   Gregory  v. 
Purdue,  32  Ind.  453 ;  Berry  •>    Griffith,  2  H.  &  G.  337 ;  Hewson  v.  Deygert,  8 
Johns.  333  ;  Mevey's  Appea'    U  Penn.  St.  80  ;  Drake  v.  Murphy,  42  Ind.  82. 

2  Shropshire  v.  Pullen,  '   /Aish,  512  ;  Groff  r.  Jones,  G  Wend.  522  ;  Aldrich  v. 
Wilcox,  10  E.  I.  405  ;   1    'man  v.  Wilson,  G  Johns.  Ch.  411 ;  Osgood  v.  Black- 
more,  50  111.  261.     In  T    atucky,  a  sale  of  more  land  than  is  necessary  is  void  in 
toto.     CDawson  v.  Lit/  ,y,  10  Bush,  408.) 

3  National  Bank  u.  jprugue,  20  N.  J.  Eq.  159  ;  Wright  v.  Yetts,  30  Ind.  185. 
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necessary  or  advantageous.  It  is  sometimes  said  that  such  a 
sale  will  not  be  vacated  until  it  is  shown  to  have  injured  some 
one.1  But  when  two  or  more  distinct  lots  are  to  be  sold,  the 
officer  should  always  endeavor  to  sell  them  separately,  unless 
it  is  clear  that  they  will  bring  more  if  offered  together.-  If, 
in  disregard  of  his  duty,  he  should  sell  them  in  "  a  lump,"  as 
one  parcel  the  sale  will  be  set  aside  on  a  seasonable  applica- 
tion.3 What  is  to  be  regarded  as  a  seasonable  application  has 
not  been  very  frequently  discussed  ;  and  no  doubt,  when  it 
shall  have  been  so  discussed,  the  conclusions  reached  iu  the 
different  States  will  not  be  entirely  uniform.  Where  the 
property  sold  is  subject  to  redemption  within  a  stated  time, 
it  has  been  held,  and  we  think  justly,  that  the  motion 
to  vacate  must,  in  ordinary  cases,  be  interposed  bef»iv  the 
expiration  of  such  time.4  Instances  have  occurred  in  which 
such  sales  were  vacated  by  bill  in  equity  after  the  lapse 
of  several  years,  as  against  the  plaintiff  in  the  execution.5 
No  doubt,  the  right  to  vacate  a  sale  on  this  ground  may 
be  waived  by  parol,6  or  barred  by  delay  in  proceeding.7 
Two  or  three  years'  delay  is  not  necessarily  conclusive 
against  the  applicant,  where  some  excuse  for  his  tardiness 
is  shown.8  K"o  doubt,  the  vacating  of  the  sale  may  be 

1  Ross  v.  Mead,  5  Gilm.  171 ;  McMullen  v.  Gable,  47  111.  67  ;  Hicks  v.  Perry, 
7  Mo.  346. 

2  Meeker  v.  Evans,  25  111.  322  ;  Am.  Ins.  Co.  v.  Oakley,  9  Pai.  259  ;  Baker  r. 
Chester  Gas  Co.  73Penn.  11G  ;  Benton  u.  Wood,  17  Ind.  260;  Reed  v.  Carter,  1 
Blackf.  410  ;  Tiernan  v.  "Wilson,  6  Johns.    Ch.  411  ;  State  v.  Morgan,  7  Ircd. 
387. 

3  Rowley  v.  Brown,  1  Binn.  61;  Ryerson  v.  Nicholson,  2  Yeates,  516  ;  San 
Francisco  v.  Pixley,  21  Cal.  56  ;  Cunningham  v.  Cassidy,  17  N.  Y.  276  ;  Graham 
v.  Day,  4  Gilm.  389  ;  Grapengethcr  v.  Fejcrvary,  9  Towa,  163  ;  Bradford  r.  Litn- 
pus,  13  Iowa,  424  ;  Boyd  v.  Ellis,  11   Iowa,  97  ;  White  r.  Watts,  18  Iowa,  75; 
King  v.  Tharp,  26  Iowa,  283  ;  Johnson  v.  Hovey,  9Kans.  61 ;  Laughlin  v.  Suhuy- 
ler,  1  Neb.  409  ;  Hicks  v.  Perry,  7  Mo.  346  ;  Jackson  v.  Newton,  18  Johns.  350. 
After  eleven  years  have  elapsed,  it  is  toolato  to  object  that  the  sale  was  made  en 
masse.     (Wood  v.  Young,  38  Iowa,  103.) 

4  Raymond  v.  Holburn,  23  Wis.  57  ;  Raymond  v.  Pauli,  21  Wis.  531 ;  Love  v 
Cherry,  '24  Iowa,  210. 

6  Williams  v.  Allison,  33  Iowa,  278. 

6  Vila*  v.  Reynolds,  6  Wis.  214. 

7  Roberts  v.  Fleming,  53  111.  196. 

8  Fergus  v.  Wood  worth,  44  111.  374. 
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accomplished  by  a  bill  in  equity.1  In  fact,  while  the  right 
to  vacate  a  sale  to  the  plaintiff,  by  motion,  in  the  original  case, 
is  conceded,  it  has  sometimes  been  determined,  when  a 
stranger  to  the  writ  purchases,  or  when  the  purchase  is  made 
by  the  plaintiff,  but  he  assigns  to  a  stranger,  that  relief  must 
be  sought  in  equity.2  AYe  are  inclined  to  doubt  both  the 
necessity  and  the  correctness  of  this  rule.  It  seems  to  be  set- 
tled that  innocent  vendees  of  the  original  purchaser  will 
always  be  protected,3  whether  proceeded  against  by  bill  or 
motion.  A  proceeding  to  vacate  a  sale  because  it  was  made 
in  the  lump,  instead  of  by  parcels,  must  therefore,  to  be  of 
any  availability,  be  prosecuted  by  the  defendant  against  the 
original  purchaser,  or  a  vendee  of  such  purchaser,  charged 
with  notice  of  the  irregularity  iu  the  sale.  The  proceeding  is 
not  based  upon  any  actual  fraud,  nor  is  it  of  so  complicated  a 
character  that  it  cannot,  unless  in  very  extreme  cases,  be  fully 
investigated  and  properly  determined  on  the  hearing  of  a 
motion  made  in  the  ease  in  which  the  writ  issued.  There  is, 
therefore,  no  sufficient  reason  for  compelling  a  resort  to  some 
independent  suit.  "We  have  so  far,  in  the  present  section, 
proceeded  upon  the  theory  that  sales  en  masse,  though  void- 
able, are  not  void.  In  Indiana  and  Michigan,  however,  such 
sales  are  clearly  void.4  The  Courts  of  Pennsylvania5  and 
Tennessee6  incline  to  the  same  view.  An  occasional  dictum 
of  like  purport  may  be  found  elsewhere.7  But  the  decided 
preponderance  of  the  authorities  on  this  subject  shows  that  a 
third  person  cannot  object  to  a  sale  en  masse,9  and  that,  when 

1  Aldrich  v.  Wilcox,  10  E.  I.  405;  Cowen  v.  Underwood,  16  HI.  22  ;  Morris  v. 
Robley,  7  Ch.  L.  N.  376. 

2  Day  v.  Graham,  1  Gilm.  435. 

3  Mixer  v.  Sibley,  53  111.  61. 

4  Lee  v.  Mason,  10  Mich.  403 ;  Udall  v.  Kahn,  31  Mich.  197 ;  Doe  v.  Smith,  4 
Blackf.  228 ;  Eeed  v.  Diven,  7  lad.  189  ;  Banks'  v.  Bales,  16  Ind.  423  ;  Piel  v. 
Brayer,  30  Ind.  332  ;  Tyler  u.  Wilkerson,  27  Ind.  450  ;  Gregory  v.  Purdue,  32 
Ind.  453  ;  Voss  v.  Johnson,  41  Ind.  19  ;  Bardeus  v.  Huber,  45  Ind.  235  ;  Catlett 
r.  Gilbert,  23  Ind.  614,  overruling  "West  v.  Cooper,  19  Ind.  2,  and  Patton  u. 
Bteuart,  19  Ind.  233. 

5  Klopp  v.  Witmoyer,  43  Penn.  St.  219. 

6  Winters  v.  Burford,  6  Coldw.  328. 

7  Breeze  v.  Bange,  2  E.  D.  Smith,  493. 

8  Stephens  v.  Baird,  9  Cow.  274. 
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the  person  entitled  to  complain  does  not  do  so  by  some  appro- 
priate proceeding,  the  sale  is  impregnable  to  any  collateral 
assault,  and  must  be  treated  as  valid.1  Instances  occasionally 
occur  in  which  a  sale  en.  m<tx*e  is  not  only  proper,  but  indis- 
pensable. Thus,  where  several  parcels  of  real  estate,  or  sev- 
eral articles  of  personal  property,  are  subject  to  the  same 
mortgage,  the  equity  of  redemption,  being  indivisible,  cannot 
be  subdivided  by  separate  sales  of  the  various  articles  or  par- 
cels.2 Of  course,  this  rule  does  not  apply  where  the  sale  is 
made  under  and  by  virtue  of  a  foreclosure  of  the  mortgage.* 
"When  several  distinct  parcels  of  land  have  been  separately 
offered  for  sale,  without  any  bids  being  received,  the  officer 
may,  in  Illinois,  offer  and  sell  the  whole  en  masse.4  Such  a, 
sale  is,  however,  treated  as  inexcusable  and  void  in  Michigan.5 

§  297.  Of  combinations  and  other  devices  to  prevent 
competition. — Execution  sales  are  required  to  be  made  at 
public  auction,  and  after  due  notice,  in  order  that  competition 
may  be  produced,  and  the  property  of  the  debtor  be  sold  at  its 
market  value.  Anything  which  tends  to  prevent  this  compe- 
tition is  likely  to  produce  a  sacrifice  of  the  interests  of  the 
debtor,  and  perhaps  of  both  debtor  and  creditor.  It  is  also 
against  public  policy,  and  highly  immoral,  and  whenever  dis- 
covered will  be  stamped  with  marks  of  disapproval,  both  at 
law  and  in  equity.  Any  agreement  made  between  two  or 
more  persons  to  avoid  or  reduce  competition  at  an  execution 
or  judicial  sale,  is  treated  as  fraudulent  and  void.  If  cither  of 
the  parties  appeals  to  a  Court  of  Law  to  enforce  rights  based 
upon  or  growing  out  of  such  agreement,  the  appeal  will  be  dis- 
recrarded.  The  law  will  not  assist  him  to  harvest  the  antici- 

O 

Uleanda  v.  Fulton,  8  Pac.  L.  R.  70  ;  Bunker  v.  Rand;  19  Wis.  253  ;  San  Fran- 
•isco  v.  Pizlcy,  21  Cal.56  ;  Williams  v.  Allison,  33  Iowa,  '278  ;  Johnson  v.  Hovoy, 
9  Kans.  Gl ;  Tillmun  v.  Jackson,  1  Minn.  1S3  ;  Evans  v.  Wilder,  5  Mo.  313 ;  Rec- 
tor v.  Hartt,  8  Mo.  448  ;  Fine  v.  St.  Louis  Public  Schools,  30  Mo.  166  ;  Mohawk 
Bank  v.  Atwater,  2  Pai.  54;  Cunningham  u.  Cassidy,  17  N.  Y.  27G  ;  Doo  r. 
Hodges,  3  Hawks,  51 ;  Huggins  r.  Kotchum,  4  D.  &  B.  414. 

2  Tifft  v.  Barton,  4  Deiiio,   171 ;  Cotton  v.  Marsh,  3  Wis.   221 ;  Harvey  v 
MrAdams,  1  L.  &  Eq.  Reporter,  45. 

3  Baker  r.  Chester  Gus  Co.  73  Penn.  116. 

4  Van  Valkenburg  v.  Trustees,  06  HI.  103. 
6  Udall  v.  Kahn,  31  Mich.  1U7. 
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pated  fruits  of  his  immoral  and  unlawful  compact.1  But  it 
does  not  necessarily  follow,  because  one  person  bids  for  the 
benefit  of  himself  and  others,  or  because  two  or  more  per- 
sons join  their  capital  for  the  purpose  of  making  a  purchase  at 
such  sale,  that  there  has  been  an  unlawful  or  fraudulent  com- 
bination. There  are  occasional  instances  in  which  the  value 
of  the  property  sold  is  so  great  that  but  few  persons  in  the 
neighborhood  are  possessed  of  the  means  requisite  for  its  pur- 
chase, and  in  which  competition  would  be  diminished  rather 
than  increased  by  prohibiting  the  aggregation  of  capital. 
Other  instances  frequently  occur  in  which  two  or  more  per- 
sons may  lawfully  unite  in  making  a  purchase.  In  fact,  the 
union  of  two  or  more  persons  in  purchasing  at  an  execution 
sale  seems  never  to  be  condemned,  unless  the  Court  conceives 
that  its  object  is  to  prevent  competition,  rather  than  to  engage 
in  the  joint  prosecution  of  an  honorable  business  enterprise.2 
No  doubt,  the  permission  of  the  combination  of  purchasers, 
under  any  circumstances,  or  for  any  purpose,  introduces  a 
very  embarrassing  issue  into  every  proceeding  to  avoid  a  sale 
for  alleged  unlawful  combination,  and  renders  it  possible  for 
the  persons  whose  motives  are  assailed  to  protect  themselves 
by  statements  and  explanations  more  consistent  with  their 
interests  than  with  truth.  "We  therefore  think  that  every 
confederation  of  purchasers  should  be  presumed  fraudulent, 
and  that  this  presumption  ought  to  prevail,  except  against  the 
most  clear  and  convincing  evidence  to  the  contrary.  Compe- 
tition may  be  reduced  or  prevented  by  many  devices  other 
than  combination  among  the  bidders.  False  statements  may 
be  made  concerning  the  title  or  value  of  the  property,  the 

1  Troupe  v.  Wood,  4  Johns.  Ch.  228  ;  Thompson  v.  Davies,  13  Johns.  112  ;  Pack- 
ard v.  Bird,  40  Cal.  378  ;  Spencer  v.  Champion,  13  Conn.  19  ;  Hook  v.  Turner, 
22  Mo.  333  ;  Hawley  v.  Cramer,  4  Cow.  717  ;  Atcheson  v.  Mallon,  43  N.  Y.  147  ; 
Woodworth  v.  Bennett,  43  N.  Y.  273  ;  Meech  v.  Bennett,  Hill  &  D.  191 ;  John- 
eon  v.  La  Motte,  G  Rich.  Eq.  347  ;  Jones  v.  Caswell,  3  Johns.  Cases,  29  ;  Doolin 
v.  Ward,  G  Johns.  194. 

2  Jenkins  v.  Frink.  30  Cal.  586  ;  Phippen  v.  Stickney,  3  Met.   388  ;  Smull  v. 
Jones,  1  W.  &  S.  128  ;  Switzer  u.  Skiles,  3  Gilm.  529 ;  Buckner  v.  Chambliss,  30 
Goo.  652  ;  Young  r.  Smith,  10  B.  Mon.  293 ;  Stewart  v.  Severance,  43  Mo.  322 ; 
Bradley  v.  Kingsley,  43  N.  Y.  534  ;  Slingluff  u.  Eckel,  24  Penn.  St.  472  ;  Gardi- 
ner v.  Morse,  25  Me.  140 ;  Brisbane  v.  Adams,  3  N.  Y.  129  ;  Young  v.  Snyder,  3 
Grant's  Cases,  151. 
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lime  of  the  sale,  the  validity  of  the  proceedings,  or  the  pur- 
poses in  view  of  which  a  bid  is  made.  Thus,  a  bidder  may 
cause  the  bystanders  to  believe  that  he  is  acting  through 
motives  of  philanthropy  toward  the  defendant  or  his  family, 
and  may  thus  prompt  them  to  refuse  to  participate  in  the  bid- 
dings. The  mode  by  which  competition  is  prevented  is 
immaterial.  The  guilty  party  will  not  be  allowed  to  retain 
the  benefit  of  his  chicanery.  The  sale  will  be  vacated,  on 
proper  proceedings  instituted  for  that  purpose.1  These  pro- 
ceedings are  sometimes  by  motion.  But  a  bill  in  equity  is 
better  adapted  for  the  investigation  and  decision  of  the  issues 
necessarily  involved.2  Whether  a  purchase  obtained  bjr  the 
prevention  of  competition  can  by  the  guilty  party  be  asserted 
at  law  is  a  question  upon  which  the  Courts  are  by  no  means 
agreed.  In  several  of  the  States,  such  a  purchase,  and  the 
deed  made  in  pursuance  thereof,  are  regarded  as  a  valid 
transfer  of  the  legal  title.3  The  defendant  in  execution  wish- 
ing to  prevent  the  assertion  of  this  title  must  claim  the  assist- 
ance of  a  Court  of  Equity.  But  the  majority  of  the  decisions 
sustains  an  adverse  theory — one  under  which  the  title  of  the 
fraudulent  purchaser  is,  while  in  his  hands,  regarded  as  void, 
and  therefore  as  capable  of  being  resisted  not  less  successfully 
at  law  than  in  equity.4 

1  Forelander  v.  Hicks,  6  Ind.  448 ;  Vantrees  v.  Hyatt,  5  Ind.  487  ;  Griffith  v. 
Judge,  49  Mo.  536  ;  White-Crow  v.  White-Wing,  3  Kans.  276 ;  Stockton  u.  Ow- 
ings,  Litt.  Select  Ceses,  256 ;  Stewart  v.  Nelson,  '25  Mo.  309  ;  Stewart  v.  Sever- 
ance, 43  Mo.  322  ;  Jones  v.  P.  &  C.  R.  R.  32  N.  H.  544  ;  Miltenbergcr  v.  Morri- 
son, 39  Mo.  71 ;  Hamilton  v.  Himoltiu,  2  Rich.  E^.  355  ;  Carson  v.  Law,  2  Rkh. 
Eq.  296;  Hamburg  M.  Co.  v.  Edsall,  1  Halsb.  Ch.  249;  Eclsall  v.  Hamburg  M. 
Co.  1  Halst.  Ch.  658  ;  Fleming  v.  Hutchinson,  36  Iowa,  519 ;  Wooton  v.  H  inkle, 
20  Mo.  290 ;  Seymour  v.  M.  &  C.  T.  Co.  10  Ohio,  476 ;  Mills  v.  Rogers,  2  Litt.  217  ; 
Pattison   r.  Joss'elyn,  43  Miss.  373  ;  Arnold  v.  Cord,  16  Ind.  177  ;  Martin  v. 
Blight,  4  J.  J.  Marsh.  491. 

2  Slater  v.  Maxwell,  6  "Wall.  268 ;  Dudley  v.  Little,  2  Ohio,  504 ;  Cocks  v. 
Izard,  7  Wall.  559. 

3  Love  r.  Powell,  5  Ala.  58  ;  Costillo  v.  Thompson ,  9  Ala.  937  ;  Myers  v.  San- 
ders, 9  Dana,  507  ;  Taylor  u.  King,  6  Munf.  366  ;  Hill  r.  Whitfield,  3  Jones,  120. 
See,  also,  the  authorities  in  the  preceding  citation. 

4  Jones  v.  P.  &  C.  R.  R.  32  N.  H.  554  ;  Fuller  v.  Abrahams,  3  Bro.  &  B.  116  ; 
6  J.  B.  Moore,  316 ;  Brodie  v.  Seagraves,  1  Tayl.  144  ;  Crary  v.  Sprague,  12  Wend. 
41  ;  Hogg  f.  Wilkins,  1  Gr.  Cases,  67  ;  Underwood  u.  McVeigh,  23  Gratt.  409  ; 
Martin  v    Runlett,  5  Rich.   541 ;  Kerwer  v.  Allen,  31  Iowa,  578 ;  Aldrich  v. 
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§  298.  Employing  puffers  at  the  sale.  —  Combinations 
at  execution  sales,  to  depress  the  bidding,  defraud  either  the 
plaintiff  or  the  defendant,  with  a  view  of  promoting  the  in- 
terests of  the  purchaser.  Devices  or  combinations  to  unduly 
stimulate  the  bidding  have  an  opposite  effect.  They  subserve 
the  interests  of  the  plaintiff  or  the  defendant,  and  operate  as 
a  fraud  upon  the  purchasers.  In  the  first  case,  the  purchaser 
may,  as  we  have  shown,  be  deprived  of  the  fruits  of  his  unlaw- 
ful and  immoral  device,  either  by  vacating  the  sale,  or  by 
treating  it  as  void.  In  the  second  case,  the  purchaser  may 
escape  the  consequence  of  the  fraud  practiced  upon  him,  by 
seeking  a  release  from  his  bid.  Puffers  at  execution  and  ju- 
dicial sales  seem  to  have  been  rarely  employed,  or  if  not 
rarely  employed,  at  least  to  have  been  rarely  discovered. 
But  few  applications  have  been  made  by  purchasers  seeking 
to  be  released  from  bids  made  at  such  sales  on  the  ground 
that  they  were  induced  by  puffers.  From  the  few  cases  in 
which  such  releases  have  been  sought,  we  infer  that  execution,1 
chancery,2  and  probate  3  sales  are,  in  this  respect,  governed 
by  the  rules  applicable  to  auction  sales.  "With  respect  to 
auction  sales,  there  is  some  contrariety  of  opinion  concerning 
the  purchaser's  rights  where  he  can  show  that  puffing  has 
been  resorted  to.  The  practice  of  employing  puffers  is  every- 
where condemned  ;  and  in  ordinary  circumstances  it  is  suffi- 
cient to  justify  a  Court  in  refusing  to  compel  the  purchaser 
to  comply  with  his  bid.4  But  the  majority  of  the  Courts 
have  probably  cast  aside  the  safe  and  sure  rule  by  which  all 
puffing  would  be  inhibited,  and  have  established  in  its  place 

Maitland,  4  Mich.  205  ;  Abbey  v.  Dewey,  25  Penn.  St.  416 ;  Fleming  v.  Hutch- 
inson,  36  Iowa,  519. 

1  Donaldson  v.  McRoy,  1  Browne,  346  ;  Lee  v.  Lee,  19  Mo.  420. 

2  Dimmock  v.  Hallitt,  L.  R.  2  Ch.  Ap.  21 ;  National  Bank  v.  Sprague,  20  N. 
J.  Eq.  159. 

S  Pennock's  Appeal,  14  Penn.  St.  446. 

4  Veazie  v.  Williams,  3  Story,  611 ;  8  How.  U.  S.  134 ;  Story's  Eq.  Jur.  Sec. 
293 ;  MoncrieSF  v.  Goldsborough,  4  H.  &  McH.  181 ;  Baham  v.  Bach,  13  La. 
287  ;  Woods  v.  Hall,  1  Dev.  Eq.  411 ;  Nat.  F.  Ins.  Co.  v.  Loomis,  11  Pai.  431 ; 
Pennock's  Appeal,  14  Penn.  St.  446  ;  Staines  u.  Shore,  16  Penn.  St.  200  j  Towlo 
v.  Leavitt,  3  Fost.  360  ;  Morehead  u.  Hunt,  1  Dev.  Eq.  35  ;  Benjamin  on  Sales, 
Sees.  470, 474. 

F.  Ex.— 32. 
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other  rules,  under  which  the  object  and  the  effect  of  the  puff- 
ing become  material  subjects  of  inquiry  in  each  case.  In  the 
first  place,  it  seems  that  a  person  whose  property  is  about  to 
be  sold  at  auction  may  determine  that  it  shall  not  be  sacrificed, 
and  may  fix  a  price  below  which  no  sale  shall  be  made,  and 
may  secretly  employ  a  person  to  attend  the  sale  and  bid  up 
to  the  price  fixed.  The  Courts  have  declared  this  device  not 
to  be  immoral,  because  they  say  its  object  is  to  prevent  a 
sacrifice,  and  not  to  dispose  of  property  at  an  exorbitant 
price  under  the  stimulus  of  a  fictitious  bidding.1  "Where  a 
sale  is  announced  to  take  place  "without  reserve,"  the  vendor 
will  not  be  permitted  to  employ  a  bidder,  even  to  prevent  a 
sacrifice.2  In  the  second  place,  it  has  been  held  that  the 
purchaser  cannot  be  released  on  account  of  the  employment 
of  puffers,  where  it  appears  that  his  bid  was  not  induced  by 
competition  with  them.  Thus,  if  no  one  bids  but  the  pur- 
chaser and  the  puffer,  it  is  clear  that  the  former  may  be  re- 
leased from  his  bid.3  But,  after  all  the  puffers  have  ceased 
Lidding,  a  competition  may  take  place  between  bonafide  bid- 
ders. If  so,  the  successful  bid  is  deemed  to  be  the  result  of 
the  real,  rather  than  of  the  fictitious,  competition,  and  cannot 
be  avoided  on  account  of  the  prior  puffing.4  A  purchaser,  on 
discovering  that  he  has  been  injured  by  competing  with  puff- 
ers, must,  if  he  wishes  to  complain  of  the  wrong  done  to  him, 
act  promptly,  and  offer  to  restore  the  property  and  rescind 
the  contract  on  his  part.5 

1  Smith  v.  Clark,  12  Ves.  477;  Ord  v.  Noel,  5  Mad.  440;  Flint  v.  Woodin,  9 
ILirc,  CIS  ;  "Wolfe  v.  Luyster,  1  Hall,  146;  Steele  u.  Ellmaker,  11  S.  &  R.  86; 
Reynolds  v.  Dechaums,  24  Tex.  174  ;  Benjamin  on  Sales,  Sec.  474,  Note  ?•/  Lee 
!\  Lee,  19  Mo.  420 ;  Latham  v.  Morrow,  6  B.  Mon.  630.     But  in  Green  v.  Haver- 
Btock,  32  L.  J.  C.  P.   181  ;    14  C.  B.  N.  S.  204,  the  employment  of   a  single 
puffer  was  judged  to  be  prima  facio  evidence  of  fraud. 

2  Robinson  v.  Wall,  2  Ph.  372 ;  Thornett  u.  Haines,  15  M.  &  W.  367 ;  Mead- 
ows v.  Tanner,  5  Madd.   34 ;    Bexwell  v.  Christie,  1  Cowp.  395.     Tho  cases  in 
\vliiuh  vendors  of  real  estate  may  employ  a  person   to  bid  for  them  at  auction 

^  in  England,  are  described  by  Statutes  30  and  31  Viet.  Chap.  48.     (See  Gil- 
Hat  v.  Gilliat,  L.  K.  9  Eq.  60.) 

3  Howard  v.  Castle,  6  T.  R.  642. 

4  Bramesy  v.  Alt,  3  Ves.  Jr.  620 ;  "Woodward  v.  Miller,  2  Coll.  279 ;  Nat.  B. 
»;.  Sprague,  20  N.  J.  Eq.  159 ;  Tomlinson  v.  Savage,  6  Ired.  Eq.  430. 

6  Mc.Dowell  v.  Simms,  6  Ired.  Eq.  278;    Staines  v.  Shore,  16  Penn.  St.  200; 
Backentosa  u.  Stabler,  33  Penn.  St.  251. 
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§  299.  Statute  of  Frauds — Memorandum  of  sale. — .Ju- 
dicial sales  arc  admitted  not  to  be  within  the  Statute  of  Frauds. 
They  take  place  under  the  control  and  authority  of  the  Court, 
which  will  not  permit  the  purchasers,  or  others,  to  assail  their 
validity  for  want  of  a  note  or  memorandum  in  writing.1  With 
respect  to  execution  sales,  the  assertion  that  such  sales  are, 
and  the  other  assertion,  that  they  are  not,  controlled  by  the 
same  rule  as  judicial  sales,  have  both  been  frequently  made 
with  the  utmost  confidence.  Mr.  Browne,  in  his  work  on  the 
Statute  of  Frauds,2  seems  to  feel  sure  that  execution  and 
auction  sales  must  be  governed  by  the  same  rules  with  refer- 
ence both  to  the  necessity  and  the  sufficiency  of  the  memo- 
randum of  the  sale.  As  he  has  not  favored  us  with  the  cita- 
tion of  the  authorities  on  which  his  conclusion  was  based,  we 
may  not  be  fully  competent  to  judge  of  its  justness.  Our 
own  researches  have  led  us  to  a  conclusion  somewhat  different 
from  that  announced  by  Mr.  Browne.  Certainly  quite  a  num- 
ber of  the  decisions  accord  with  the  opinion  which  he  has 
given.3  The  statutes  of  the  various  States  have  provided  that 
the  proceedings  of  officers  shall  be  stated  in  their  official  re- 
turns ;  and,  in  case  of  a  sale,  a  certificate  or  bill  of  sale  is 
usually  required  to  be  made  for  delivery  to  the  purchaser. 
These  written  evidences  of  the  sale  are  probably  all  that  the 
law  exacts.  The  sheriff  at  the  time  of  the  sale  may  not  make 
such  a  memorandum  as-  would  be  required  to  give  validity  to 
an  auction  sale  of  property  of  like  character  or  value.  This 
omission,  we  think,  will  not  impair  the  validity  of  the  sale, 
nor  enable  the  purchaser  to  escape  from  his  bid.  If  any 
memorandum  is  needed  it  may  be  made  afterward  by  the 
official  act  of  the  officer,  either  in  indorsing  his  return  on 
the  writ,  or  by  preparing  and  signing  a  certificate  of  sale  or 
deed.4 

1  Atty.  Genl.  v.  Day,  1  Ves.  Sr.  218  ;  Blagden  v.  Bradbear,  12  Ves.  466  ;  Hal- 
leek  v.  Folsom,  9  Gal.  181. 

2  Sec.  264. 

3  Hunt  v.  Gregg,  8  Blackf.  105  ;  Chapman  v.  Harwood,  8  Blackf .  82  ;  Ruckle 
v.  Barbotir,  48  Ind.  274  ;  Hadden  v.  Johnson,  7  Ind.   394 ;  Duvall  v .  Waters,  1 
Bland.  Ch.  569 ;  Spencer  v.  Pearce,  10  G.  &  J.  295 ;  Barney  u.  Patterson,  6  H. 
&  J.  182.     The  case  of  Remington    u.  Linthicum,  14  Pet.  84,  was  a  Maryland 

^,  in  which  the  decisions  in  that  State  were  followed. 
Tate  r.  Greenlee,  4  Dov.    149  ;  Nichols  v.  Ridley,  5  Yerg.  63  ;    Ingram  v. 


§  800         PROCEEDINGS  FROM  LEVY  TO  SALE.  500 

§  300.  The  payment  of  the  bid. — The  sale  of  property 
iindcr  execution  should  be  almost  immediately  followed  by 
the  payment  of  the  bid.  The  officer  is  not  authorized  to  sell 
on  credit,1  nor  has  lie  an}'  authority  to  accept  payment  other- 
wise than  in  cash.-  Under  ordinary  circumstances,  the  officer 

*> 

need  not,  and  ought  not,  to  receive  any  other  than  an  uncon- 
ditional cash  bid/1  But  he  ou^lit  to  remember  that  the  writ 

o 

is  taken  out  and  levied  for  the  benefit  of  the  plaintiff;  and 
that  the  wishes  and  interests  of  the  latter,  when  he  is  indis- 
putably entitled  to  the  proceeds  of  the  sale,  should  be  re- 
spected, unless  he  insists  upon  something  tending  unnecessarily 
to  prejudice  or  oppress  the  defendant.  Hence,  the  plaintiff 
should  be  allowed  to  accept  payment  in  any  manner  satisfac- 
tory to  himself.  If  the  plaintiff  becomes  the  purchaser,  the 
officer  ought  not  to  exact  payment  in  coin  from  him  when  he 
is  clearly  entitled  to  the  proceeds  of  the  sale.4  So  the  officer 
ought  not  to  decline  to  receive  a  bid  from  a  person  of  whose 
solvency  and  good  faith  the  plaintiff  is  satisfied.5  A  pur- 
chaser who  has  not  complied,  nor  offered  to  comply,  with  his 
bid,  has  acquired  no  interest  in,  nor  right  to,  the  property 
sold,  and  can  maintain  no  action  nor  proceeding  in  regard 
thereto.6  If,  however,  the  officer  surrenders  the  property  to 
the  purchaser,  or  otherwise  treats  the  sale  as  consummated, 
the  former  becomes  responsible  to  the  plaintiff  for  the  amount 

« 

Dowdle,  8  Ired.  455 ;  Armstrong  v.  Vrornan,  11  Minn.  220 ;  N.  F.  Ins.  Co.  v. 
Loomis,  11  Pai.  431 ;  Hand  v.  Grant,  5  S.  &M.  506  ;  Hyskill  v.  Givin,  7  S.&R. 
369  ;  Alexander  v.  Merry,  9  Mo.  514 ;  Hartfc  v.  Rector,  13  Mo.  497  ;  Armstrong 
v.  Vroman,  11  Minn.  250 ;  Emley  v.  Drum,  36  Penn.  St.  123. 

1  Ncgley  v.  Stewart,  10  S.  &.  R.  207  ;  Isler  v.  Andrews,  66  N".  C.  552  ;  Robins 
v.  Bellas,  2  Watts,  359.     Tet  it  would  hardly  be  expected  that  the  bidders  would 
attend  with  the  necessary  coin  in  their  hands.     Some  indulgence  may  be  given. 
(Ruckle  v.  Barbour,  48  lud.  274.)    Requiring  instantaneous  payment  would  gen- 
erally prove  oppressive.     (Aldrich  v.  Wilcox,  10  R.  I.  405.) 

2  Phillips  r.  Foster,  19  Geo.  298. 

3  Swope  v.  Ardery,  5  Ind.  213 ;  Chapman  v.  Harwood,  8  Blackf.  82 ;  Isler  u. 
Andrews,  66  N.  C.  5./J. 

4  Russell  v.  Gibbs,  5  Cow.  390 ;  Nichols  u.  Ketchum,  19  Johns.  92. 

5  Lane  v.  White,  12  Wis.  381. 

6  People  v.  Hays,  5  Gal.  66  ;  Hardesty  v.  Wilson,  2  Gill,  481 ;  Davis  v.  Pryor, 
6  S.  &  M.  114 ;  Williams  u.  Smith,  6  Gal.  91 ;  Askew  v.  Ebberts,  22  Gal.  263  • 
Leach  u.  Koenig,  55  Mo.  451. 
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of  the  bid.1     In  Indiana,  a  deed  issued,  without  exacting  pay- 
ment of  the  bid,  is  void.2 

§  301.  Proceedings  to  compel  payment. — When  a  sale 
is  made  under  a  decree  in  chancery,  and  the  purchaser  does 
not  comply  with  his  bid,  the  officer  conducting  the  sale  can- 
not resell  without  an  order  from  the  Court.  He  must  first 
report  the  sale  to  the  Court.  Notice  is  then  given  the  pur- 
chaser, and,  unless  he  can  show  good  cause  for  his  release,  an 
order  is  entered,  directing  a  resale  at  his  expense.3  In  pro- 
ceedings under  execution,  the  rule  is  different.  Here,  if  the 
purchaser  fails  or  refuses  to  pay  the  amount  of  his  bid,  the 
officer  should  resell  the  property,  and  need  not  first  make  a  re- 
turn of  his  proceedings,  nor  ask  for  any  order  of  Court.4  This 
resale  may,  in  most  States,  be  without  any  re-advertisement,5 
and  without  giving  the  purchaser  any  notice  of  when  or  where 
it  will  be  made.6  It  is  obvious  that  the  officer  may  easily 
act  in  an  oppressive  manner  toward  the  purchaser,  if  he  may, 
after  accepting  the  bid,  and  seeming  to  be  satisfied  with  the 
bidder,  have  a  resale  made,  without  giving  any  notice,  or  mak- 
ing any  demand  for  payment.  In  Missouri,  a  resale  ought  not 
to  be  made  on  the  day  of  the  original  sale,  without  first  demand- 

1  McChiskey  v.  McNeely,  3  Gilm.  578 ;  Roberts  v.  Westbrook,  1  Coldw.  115 ; 
Shaw  v.  Smith,  9  Terg.  97. 

2  Ruckle  v.  Barbour,  43  Ind.  274. ;  Chapman  v.  Harwood,  8  Blackf.  82. 

3  Hill  v.  Hill,  58  111.  239 ;  In  the  Matter  of  Tates,  6  Jones'  Eq.  212,  306  ;  Gross 
v.  Peurcy,  2  Patt.  &  H.  483  ;  Clarksoii  u.  Read,  15  Gratt.  288.   A  purchaser  un- 
der a  decree  in  chancery  becomes  thereby  a  quasi-party  to  the  proceeding,  and  is 
brought  so  far  within  the  jurisdiction  of  the  Court  that  it  may  make  and  enforce 
Buch  orders  against  him  as  may  be  necessary  to  compel  him  to  perform  the  obli- 
gation arising  from  the  making  and  acceptance  of  his  bid.     It  may  therefore 
compel  him  to  make  payment  as  he  agreed  to  do.      (Ogilvie  v.  Richardson,  14 
Wis.  157 ;  Requa  v.  Rea,  2  Pai.  339  ;  Shaun  v.  Jones,  19  N.  J.  Eq.  251  ;  Gross  v. 
Pearcy,  2  P.  &  H.  483  ;  Cowell  v.  Lippitt,  3  R.  I.  92  ;  BLackmore   v.  Barker,  2 
Swan,  340  ;  Stimson  v.  Mead,  2  R.  I.  541  ;  Gordon  v.  Saunders,  2  McCord's  Ch. 
151  ;  Wood  v.  Mann,  3  Sumn.  318.)   Where  a  purchaser  under  a  decree  has  paid 
a.  portion  of  the  purchase-price,  he  may  be  proceeded  against  by  a  rule  to  show 
cause  why  the  land  should  not  be  sold  to  obtain  money  to  pay  the  sum  remaining 
iue.    (Clarkson  u.  Read,  15  Gratt.  288.) 

4  Thompson  v.  McManama,  2  Disney,  213 ;  Bisbee  v.  Hall,  3  Ohio,  449. 
6  Illiugworth  v.  Miltenberger,  11  Mo.  80. 

6  Gaskell  v.  Morris,  7  W.  &  S.  32. 
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ing  payment.1  lu  Pennsylvania,  an  action  for  the  loss  occa- 
sioned by  a  resale  cannot  be  sustained  unless  payment  was 
demanded,  or  the  purchaser  neglected  to  make  payment  until 
after  the  return-day  of  the  writ.2  The  action  is  usually 
required  to  be  prosecuted  by  the  officer  making  the  sale,3 
and  can  be  maintained  against  no  one  but  the  purchaser,4 
although  the  latter  has  assigned  his  bid.  Matters  which  the 
purchaser  could  have  urged  in  opposition  to  tho  motion  to 
confirm  the  sale  are,  by  his  failure  to  urge  them,  waived,  and 
cannot  avail  him  as  defenses  to  an  action  for  the  loss  resulting 
from  a  resale.5  In  fact,  almost  the  only  defenses  to  such  an 
action  are,  that  the  defendant  was  not  the  purchaser,8  or  that, 
through  some  defect  in  the  judgment  or  proceedings,  the  sale 
was  so  void  when  made  that  it  could  uot'divest  the  title  of  the 
judgment-debtor.7  Where  the  purchaser  cannot  insist  upon 
his  rights,  he  cannot  be  compelled  to  complete  the  sale  ;  for 
there  should  be  no  obligation  where  there  is  no  corresponding 
right.8  The  officer  conducting  the  sale  has  no  authority  to 

1  Conway  v.  Nolte,  11  Mo.  74. 

2  Holdship  v.  Doran,  2  P.  &  W.  9  ;  Vastine  v.  Fury,  2  S.  &  R.  426. 

8  Adams  v.  Adams,  4  Watts,  160  ;  Gaskell  v.  Morris,  7  "W.  &  S.  32  ;  McKee  v. 
Lineberger,  69  N.  C.  217. 

4  TVimcr  u.  Obear,  23  Mo.  242. 

6  Tbrelkelds  v.  Campbell,  2  Gratt.  198 ;  Young  v.  MeClung,  9  Gratt.  336 ; 
Cooper  v.  Borrall,  10  Perm.  St.  491. 

6  But  a  person  who  permits  his  name  to  bo  put  down  as  a  bidder  will  not  be 
released  on  the  pretense  that  he  acted  for  another.     (Gray  v.  Case,  51  Mo.  4G3.) 

7  Jones  v.  Grant,  34  Miss.  592.     The  purchaser  at  an  execution  or  other  com- 
pulsory sale  can  compel  no  warranty  of  title,  nor  can  he,  ordinarily,  avoid  the 
payment  of  his  bid  on  the  ground  that  the  defendant  had  no  title.  But  the  pur- 
chaser is  always  entitled  to  such  interest  as  the  defendant  had.     Hence,  if  the 
proceedings  are  so  defective  that  they  do  not  operate  to  transfer  such  title  as  the 
defendant  may  have ;   or  if  a  specified  parcel  of  property,  or  some  designated 
estate  therein,  is  directed  to  be  sold,  and  is  then  sold,  and  the  purchaser  cannot 
obtain  the  property  or  estate,  owing  to  defects  in  the  proceedings,  he  will  not,  in 
either  case,  be  required  to  pay  his  bid.     lu  such  cases,  his  defense  is  maintain- 
able, not  because  he  was  sold  a  worthless  title,  but  because  the  title,  whatever 
it  may  prove  to  be,  cannot  be  transferred  to  him  by  the  sale.     (Boggs  v.  Har- 
grave,  10  Cal.  56G  ;  Jarvin  r.  Hatfield,  4  Sandf.  468  ;  Kohler  v.  Kohler,  2  Edw. 
Ch.  69  ;  Post  v.  Leet,  8  Pai.  337 ;  Seaman  v.  Hicks,  8  Pai.  655 ;  Brown  v.  Frost, 
10  Pai.  243 ;  Burton  r.  Lies,  21  Cal.  88  ;  Shivdcy  r.  Jones,  6  B.  Monr.  275.)    A 
purchaser  cannot  avoid  payment  on  the  ground  that  tho  property  has  been  de* 
itroyed  by  fin'  since  tho  salo.      (Vance  r.  Foster,  9  Bush,  389.) 

STalley  c.  Stark.',  0  linitt.  330. 
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make  any  warranty  of  title.  If  he  should  undertake  to  do  so, 
or  should  make  any  false  representations,  his  conduct  in  this 
respect  might,  perhaps,  afford  the  purchaser  a  cause  of  action 
asrainst  him  ;  but  it  would  furnish  no  les;al  excuse  for  the  non- 

O  '  *-2 

payment  of  the  bid.1  Sales  under  execution  always  assume 
to  be  of  all  the  title  and  interest  of  the  defendant  in  the  writ. 
If  a  sale  from  any  cause  is  so  void  that  it  cannot  transfer  this 
title  and  interest,  the  purchaser  is  not  bound  by  his  bid,  and 
may  successfully  resist  any  action  seeking  its  enforcement.2 
If,  however,  the  defendant  had  no  interest  whatever  in  the 
property,  or  an  interest  of  less  value  than  the  purchaser  sup- 
posed, this  fact  constitutes  no  defense  to  an  action  for  the  pur- 
chase-price.3 Caveat  emptor  is  the  rule  of  execution  sales, 
both  at  law 4  and  in  equity.5  If,  upon  the  resale,  the  property 
sells  for  sufficient  to  satisfy  the  execution,  it  has  been  held 
that  no  action  can  be  sustained  against  the  original  purchaser 
for  the  loss  of  the  resale.6  If  this  be  so,  there  is  an  obvious 
defect  in  the  statute.  For  while,  in  such  a  case,  the  plaintiff 
suffers  no  injury,  it  is  clear  that  with  the  defendant  it  is  other- 
wise, and  his  interests  ought  to  be  guarded  as  jealously  as 
those  of  the  plaintiff. 

§  302.   Liability  of  officers  for  wrongful  sales. — The 

.general  proposition  that  the  abuse  of  an  authority  conferred 
by  law  deprives  officers  of  the  protection  of  their  writs  and 
makes  them  trespassers  ab  initio,  is  frequently  enforced,  and 
is  well  supported  by  authority.7  This  rule  has  often  been 

/ 

1  Hensley  v.  Baker,  10  Mo.  157. 

2  Commissioner  v.  Smith,  10  Watts,  392  ;  Boggs  v.  Hargrave,  16  Cal.  559. 

3  McCartney  v.  King,  25  Ala.  681 ;  Halleck  v.  Guy,  9  Cal.  181 ;  Islay  v.  Stew- 
art, 4  Dev.  &  Bat.  160 ;  Moore  v.  Akin,  2  Hill,  S.  C.  403  ;  Hand  v.  Grant,  10  S. 
£M.  514  ;  Smith  v.  Painter,  5  S.  &  R.  223  ;  Friedly  r.  Scheetz,  9  S.  &  R.  156; 
Weidler  v.  Farmers'  Bank,   11  S.  &  R.  134;   Cameron  v.  Logan,  8  Iowa,  434; 
Dean  v.  Morris,  4  G-.  Greene,  312 ;  Rodgers  v.  Smith,  2  Carter,  526  ;  Dunn  v. 
Frazier,  8  Blackf.  432. 

4  England  v.  Clark,  4  Scam.  486  ;  Freeman  v.  Caldwell,  10  "Watts,  9 ;  Miller 
V.  Fitch,  7  W.  &  S.  366 ;  Bostick  v.  Winton,  1  Sneed,  524. 

5  Lang  v.  Waring,  25  Ala.  625. 

6  Reed  u.  Sheppard,  38  Mo.  463.     See  Roberts  v.  Westbrook,  1  Coldw.  115. 

7  Bradley  r.  Davis,  2  Shep.  44 ;   Mussey  u.  Cummings,  34  Me.  74 ;  Breck  v. 
Blmchard,  20  N.  Y.  223. 
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applied  to  officers  making  wrongful  sales  under  execution,  as 
where  exempt  property  is  sold  in  defiance  of  a  proper  claim 
for  exemption,1  or  the  goods  of  A  are  sold  under  a  writ 
asrainst  13  ; -  or  a  sale  is  made  before3  or  after4  the  time  in 

O  ' 

which  the  officer  was  authorized  to  sell  ;  or  after  sunset ; 5  or 
at  a  place  different  from  that  designated  in  the  notice  of  sale  ; 8 
or  in  the  absence  of  such  notice.7  But  an  action  for  selling 
without  proper  notice  cannot  be  sustained  until  the  purchaser 
has  paid  the  amount  of  his  bid.  Until  then,  the  defendant  is 
not  aggrieved  by  the  sale.8  There  are  many  other  cases  in 
which  an  officer  may  become  liable  for  his  neglect  01*  mis- 
conduct in  making  or  conducting  a  sale,  though  probably 
most  of  them  are  not  so  serious  in  their  character  as  to  make 
him  answerable  as  a  trespasser  ab  initio.  Thus,  lie  is  liable 
for  an  abuse  of  discretion  in  refusing  to  properly  subdivide 
the  property  and  compelling  a  sale  en  masse  ;9  and  is  answer- 
able in  trover  for  property  sold  after  he  has  realized  money 
sufficient  to  satisfy  his  writ10  He  may  also  be  held  respon- 
sible for  proceeding  after  an  injunction  has  been  served  upon 
him  ;  u  or  after  he  has  notice  of  the  allowance  of  a  writ  of 
error  ; 12  or  has  been  notified  of  a  writ  of  certiorari,  and  com- 
manded to  stay  all  further  proceedings.13  He  may,  however, 

1  Wilson  v.  Ellis,  28  Pcnn.  St.  233 ;  Freeman  v.  Smith,  30  Penn.  St.  264 ;  Kerr 
v.  Sharp,  14  S.  &  R.  399  ;  Wilson  v.  McElroy,  32  Penn.  St.  82  ;  Van  Dreaor  u. 
Kin-?,  34  Penn.  St.  201 ;  Spencer  v.  Long,  39  Cal.  700.     Ante,  Sec.  272. 

2  Sec.  254. 

8  Kiii-ht  v.  Herrin,  48  Me.  533 ;  Smith  v.  Gates,  21  Pick.  55. 
4  Pierce  v.  Benjamin,  14  Pick.  356. 
»  Carnick  v.  Myers,  14  Barb.  9. 

6  Hall  v.  Bay,  40  Vt.  576. 

7  Carrier  u.  Esbaugh,  70  Penn.  St.  239  ;  Sawyer  v.  Wilson,  61  Me.  529  ;  Sut- 
ton  v.  Beach,  2  Vt.  42. 

8  Askew  v.  Ebberts,  22  Cal.  263. 

9  West  o.  Cooper,  19  Ind.  1 ;  Tillman  v.  Jackson,  1  Minn.  183  ;  Spaulding  v. 
Perkins,  '2  Mich.  157. 

10  Stead  t-.  Qascoigne,  8  Taunt.  527 ;  Batchelor  v.  Vyse,  4  M.  &  Sc.  552 ;  Al 
dred  v.  Constable,  G  Q.  B.  370 ;  8  Jur.  956  ;  Cook  v.  Palmer,  6  B.  &  C.  739  ;  9  D 
Is  R.  723. 

11  Stinson  v.  McMurray,  6  Humph.  339. 

12  Bclshaw  v.  Marshall,  1  Nev.  &  M.  689  ;  4  B.  &  Ad.  336. 

13  Spencer  v.  Long,  39  Cal.  700. 
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lawfully  proceed  until  he  is  officially  notified  of  a  supersedeas, 
or  other  stay  of  proceedings.1 

§  303.   Liability  of  plaintiffs  for  wrongful  sales. — In  a 

preceding  section,2  we  have  considered  the  liabilities  of 
plaintiffs  and  others  for  wrongful  levies,  and  have  found  that 
a  plaintiff  in  execution  is  answerable  for  .every  act  of  the  offi- 
cer which  he  either  directed  or  ratified,  and  is  not  answerable 
for  any  act  of  the  officer  which  he  neither  directed  nor  rati- 
fied. Undoubtedly,  the  same  principles  must  be  applicable 
to  wrongful  sales.  A  plaintiff  is  therefore  liable  for  proceed- 
ing upon  a  satisfied  judgment,3  or  after  a  tender  has  been 
made  of  all  the  money  which  the  officer  is  entitled  to  collect 
under  the  writ.4  If  anything  occurs  rendering  it  improper  to 
proceed  further  under  the  writ,  the  plaintiff  is  answerable  if 
he  does  not  give  prompt  notice  to  the  officer.5 

§  304.  Liability  of  officers  for  refusing  or  neglecting 
to  sell. — Officers  are  liable  if,  for  an  unreasonable  time,  they 
refuse  or  neglect  to  sell  property  in  their  hands  which  is  sub- 
ject to  sale.6  The  only  difficulty,  in  such  cases,  is  in  determ- 
ining the  measure  of  damages.  If,  by  the  neglect  or  refusal 
to  sell,  the  property  is  lost  to  the  plaintiff,  and  the  defendant 
is  insolvent,  the  officer  is  liable  for  the  value  of  the  property.7 
In  Georgia,  an  officer  neglecting  to  sell  is  answerable  to  the 
plaintiff  for  the  value  of  the  property,  if  it  does  not  exceed 
the  amount  of  the  execution.8  In  England,  a  different  rule 
prevails,  and  officers  neglecting  to  sell  are  not  obliged  to 

1  Payne  v.  Governor,  18  Ala.  320 ;  Foster  v.  Wiley,  27  Mich.  244  ;  Bryan  v. 
Hubbs,  69  N.  C.  423. 

2  Sec.  273. 

8  Swan  v.  Wood,  8  Wend.  676 ;  Brown  v.  Feeter,  7  Wend.  301 ;  Glover  v.  Hoi- 
ton,  7  Blackf.  295. 

4  Tiffany  v.  St.  John,  5  Lans.  153  ;  Mason  u.,Sudam,  2  Johns.  Ch.  172. 
6  Jacobs  v.  Robb,  10  U.  0.  Q.  B.  276. 

6  Carlile  v.  Parkins,  3  Stark.  1G3  ;  Dorrance  v.  Commonwealth,  13  Perm.  St. 
160  ;  State  v.  Herrod,  6  Blackf.  440 ;  Harris  v.  Kirkpatrick,  35  N.  J.  L.  392 ; 
Aireton  v.  Davis,  9  Bing.  740 ;  3  M.  &  Sc.  133 ;  Jacobs  v.  Humphreys,  4  Tyrw. 
172  ;  2  C.  &  M.  413. 

7  Royse  v.  Reynolds,  10  Bush,  286. 

8  Neal  v.  Price,  11  Geo.  297. 
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respond  to  the  plaintiff,  except  for  the  actual  damage  suffered 
by  him  from  their  neglect.1  The  objection  to  this  rule  is 
that  a  plaintiff  may,  where  the  defendant  is  perfectly  solvent, 
be  perpetually  kept  out  of  the  fruits  of  his  judgment,  because, 
during  the  continuing  solvency  of  the  defendant,  it  is  impos- 
sible to  show  that  any  beyond  nominal  damages  resulted  from 
the  failure  to  sell.  An  officer  may  successfully  defend  an 
action  for  not  selling  goods  levied  upon  by  him,  by  showing 
that  they  did  not  belong  to  the  defendant,  and  therefore  can- 
not lawfully  be  sold  under  a  writ  against  him.2 

1  Clifton  v.  Hooper,  6  Q.  B.  468 ;  8  Jur.  958 ;  14  L.  J.  Q.  B.  1 ;  Bales  v.  Wing, 
2  Nev.  &  M.  831. 

2  Snoddy  v.  Foster,  1  Met.  Ky.  1GO  ;  Leavitt  v.  Smith,  7  Ala.  175  ;  Mason  u. 
Watts,  7  Ala.  703  ;  Hopkins  v.  Chandler,  2  Har.  N.  J.  299 ;  Union  Bank  v.  Ben- 
ham,  23  Tex.  143 ;  Harris  v.  Kirkpatrick,  35  N.  J.  L.  392. 
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$  308.  The  grounds  upon  which  a  sale  may  be  vacated. 

§  309.  Vacating  for  inadequacy  of  price. 
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§  311.  Confirming  sales  under  execution. 

§  312.  Certificates  of  purchase. 

§  313.  Assignment  of  certificates  of  purchase. 

§  305.  Who  may  move  to  vacate  a  sale. — The  plaintiff, 
the  defendant,  and  the  purchaser  may  each  be  aggrieved  by 
a  sale  under  execution.  Each  is  therefore  entitled  to  prosecute 
a  motion  or  action  to  set  it  aside,  unless  from  some  cause  he 
has  ceased  to  be  prejudiced  or  affected  by  it.  Strangers  to  an 
action  have  usually  no  right  to  interfere  with  its  management, 
nor  to  complain  of  its  result.  The  rule  is  the  same  regarding 
sales  made  under  an  execution  issued  in  the  action.  The  pur- 
chaser, by  his  purchase,  becomes  a  party  in  interest,  and  is  en- 
titled to  make  or  to  resist  a  motion  to  annul  the  sale.  But  no 
person  will  be  permitted  to  move  for  the  vacation  of  an  execution 
sale,  unless  he  can  show  that  he  is  a  party  in  interest,  and  that 
his  interest  will  be  injuriously  affected  by  permitting  the  sale  to 
stand. *  If  the  defendant  has  become  bankrupt,  and  has,  in  pro- 
ceedings in  bankruptcy,  made  an  assignment  of  all  his  effects, 
he  can  no  longer  sustain  a  motion  to  vacate  a  sale.  He  has  be- 
come a  stranger  in  interest,  and  is  so  situate  that  it  ought  to 
be  a  matter  of  indifference  to  him  whether  the  sale  be  sup- 
ported or  overthrown.2  So,  one  claiming  the  property  adversely 

1  Johnson's  Monition,  3  La.  An.  G56 ;  Gilmer  v.  Nicholson,  21  La.  An.  589  ; 
Fortier  v.  Zimpel,  G  La.  An.  53  ;  Stockton  v.  Downey,  G  La.  An.  581. 

2  Laird  v.  Laird.  4  Peun.  L.  J.  474. 
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to  the  defendant  cannot  object  to  the  sale.1  No  one  will  be 
allowed  to  set  aside  a  sale  unless  he  will  relinquish  its  fruits 
which  have  come  into  his  possession.2 

§  306.  To  whom  notice  of  motion  to  vacate  sale  must 
be  given. — A  party  interested  in  a  sale,  and  conceiving  him- 
self to  be  injured  by  some  fraud,  defect,  or  irregularity  with 
which  it  is  connected,  may  seek  to  have  it  vacated.  This  he 
may  do  cither  by  a  motion  made  in  the  case  in  which  the  ex- 
ecution issued,  or  by  an  independent  proceeding  in  equity. 
Whether  the  former  or  the  latter  remedy  be  chosen,  it  is  es- 
sential that  all  the  parties  in  interest  be  brought  before  the 
Court.3  No  judicial  tribunal  will  knowingly  attempt  to  prej- 
udice the  interests  or  determine  the  rights  of  persons  over 
whom  it  has  not  acquired  jurisdiction  ;  and  if  it  should  so  at- 
tempt, the  persons  thus  proceeded  against  need  not  regard  the 
proceeding  as  possessed  of  any  validity.  When  a  sale  is  sought 
to  be  vacated,  the  plaintiff,  the  defendant,  and  the  purchaser 
are  all  parties  in  interest.  Notice  must  be  given  to  the  plaint- 
iff in  execution,  because  the  vacation  of  the  sale  will  destroy 
his  right  to  the  money  realized  therefrom.4  It  must  be  given, 
to  the  defendant  in  execution,  because,  by  vacating  the  sale, 
the  credit  which  had  been  entered  on  the  writ  is  canceled, 
and  lie  becomes  again  personally  responsible  for  the  amount 
which,  through  the  sale,  had  been  paid.5  The  purchaser  is 
always  a  necessary  party,  and  entitled  to  notice  of  a  motion 
to  set  aside  the  sale,  because,  if  the  motion  prevails,  he  is 
thereby  deprived  of  the  profits  of  his  purchase.6  If  the  pur- 
chaser be  absent  from  the  State,  he  is  none  the  less  a  neces- 
sary party  to  the  motion  ;  and  notice  must  be  given  in  the 

1  Glassi  11  r.  Wilson,  4  Wash.  C.  C.  59.    A  mere  mortgagee  cannot  move  to  va- 
cate a  sale.     (Frink  v.  Morrison,  13  Abb.  Pr.  SO.) 

2  Tarloton  n.  Kenneday,  21  La.  An.  500 ;  Johnson  v.  CaldweU,  38  Tex.  217. 

3  State  Bank  v.  Marsh,  5  Eng.  129. 

4  MoKinney  v.  Jones,  7  Tex.  598 ;  Good  u.  Coombs,  28  Tex.  34  ;  Cline  v.  Green, 
1  Blaokf.  53. 

t>  N'ars  v.  Low,  2  Gilm.  281  ;  Chambers  v.  Hays,  G  B.  Blonr.  115;  Parks  V. 
LYr.-uu,  1  S.  &M.  Ch.  70. 

6  ToL  r  r.  Ayros,  1  Tex.  398 ;  McKinney  r.  Jones,  7  Tex.  598;  Williams  v 
Cummins,  4  J.  J.  Marsh.  037  ;  Jewett  v.  Marshall,  3  A.  K.  Marsh.  154;  Osborn 
i-.  Cloul,  -Jl  Iowa,  1238. 
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manner  prescribed  by  statute  for  serving  notices  of  motions 
upon  absentees  in  other  cases.1  "  To  set  aside  a  sale  on  mo- 
tion, without  notice,  or  showing  that  the  opposite  party  volun- 
tarily appeared,  in  no  manner  binds  him,  and  the  party  mak- 
ing the  same  can  derive  no  advantage  therefrom."  If  there 
be  two  defendants,  and  one  of  them  make  a  motion  to  vacate 
a  sale,  the  other  should  be  given  notice.3  In  ordinary  cir- 
cumstances, the  officer  who  made  the  sale  has  no  direct  in- 
terest in  its  maintenance.  Where  this  is  the  case,  and  the 
officer's  conduct  is  not  drawn  in  question,  he  is  not  a  necessary 
party  to  the  motion  to  vacate  the  sale.4 

§  307.    The  time  -within  which  a.  motion  to  vacate  a 

Bale  must  be  made  has,  we  think,  not  yet  been  definitely  as- 
certained. Most  of  the  irregularities  on  account  of  which 
Bales  are  set  aside  may  be  waived  by  the  parties  interested  ;5 
and  this  waiver  may  be  presumed  from  their  apparent  acqui- 
escence, as  well  as  proved  by  direct  and  positive  evidence. 
Mere  presence  at  the  sale,  without  interposing  any  objections, 
nor  giving  the  bidders  any  warning,  has  sometimes  been  held 
to  estop  the  defendant  from  vacating  the  sale  for  antecedent 
irregularities.6  So,  when  defendant,  having  knowledge  of  a 
sale,  permits  it  to  stand  unquestioned  for  a  long  period,  his  in- 
action affords  a  very  strong  presumption  that  he  acquiesced  in 
the  sale.  This  acquiescence  cannot  be  withdrawn  after  several 
years,  and  when  the  property  has  probably  passed  into  the 
possession  of  strangers  to  the  original  sale.  The  reports, 
both  at  law  and  in  equity,  abound  in  statements  that  a  party 
seeking  to  vacate  an  execution  or  judicial  sale  must  act 
promptly  ;7  that  he  must  move  in  a  reasonable  time,  and  be- 
fore innocent  parties  have  acquired  rights  ; 8  and  that  a  tardy 

1  Eckstein  v.  Calderwood,  34  Cal.  658. 

2  Wright  v.  Leclaire,  3  Iowa,  241 ;  Lyster  v.  Brewer,  13  Iowa,  461. 

3  Stark  v.  Mitchel,  2  A.  K.  Marsh.  16. 

4  Beach  u.  Dennis,  47  Ala.  262. 

6  Crawford  u.  Ginn,  35  Iowa,  543. 

6  Stoddard  u.  Lemmond,  48  Geo.  100. 

7  Vauduyne  v.  Vanduyne,  16  N.  J.  Eq.  93 ;  Hancock  v.  Metz,  15  Tex.  205. 

8  Daniel  v.  Modawell,  22  Ala.  365  ;  Rigney  v.  Smith,   GO  111.  416 ;  Cunning- 
ham u.  Felker,  26  Iowa,  117  ;  McKinneys  u.  Scott,  1  Bibb,  155  ;  Bristow  v.  Pay- 
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application  can  never  receive  a  favorable  consideration,  unless 
the  delay  is  accounted  for  to  the  satisfaction  of  the  Court.1 
When  we  come  to  examine  the  facts  involved  in  the  cases 
in  which  these  general  principles  have  been  announced,  we 
find  that  the  delays  which  the  judges  condemned  were  so  ex- 
treme, and  so  without  justification  in  their  attendant  circum- 
stances, that  we  wonder  that  any  one  ever  sought  to  excuse 
them  ;  and  are  left  in  doubt  concerning  the  rule  to  be  applied 
where  the  applicant  is  guilty  of  laches  less  aggravated  and 
persistent  in  their  character.  In  Alabama,  it  is  said  that  the 
motion  to  vacate  may  be  made  at  any  time  before  the  pur- 
chaser obtains  possession  of  the  property,  because,  until  he 
obtains  or  seeks  to  obtain  such  possession,  the  occupant  may 
not  know  of  the  sale,  or,  if  he  knew  of  it,  may  suppose  that 
it  has  been  abandoned.2  In  Iowa,  the  motion  must  be  made 
before  the  time  for  redemption  expires  and  the  deed  to  the 
purchaser  is  given.3  This  we  deem  the  correct  rule  in  all 
cases  where  the  statute  specifies  a  period  within  which  re- 
demption may  be  made.4 

§  308.  The  grounds  upon  -which  a  motion  to  vacate  a 
sale  may  properly  be  granted  are  so  various  as  to  defy  com- 
plete enumeration.  Most  of  these  grounds  have  already  been 
mentioned  in  other  parts  of  this  work.  There  is  scarcely  any 
fraud  or  irregularity,  either  in  the  issuing,  form,  or  execution 
of  a  writ,  which  may  not  be  made  the  occasion  for  a  motion 
to  vacate  a  sale.  It  is  true  that  mere  irregularities  would, 

O  ' 

under  ordinary  circumstances,  not  be  allowed  to  have  so  seri- 
ous a  result  as  to  destroy  a  sale,  or  the  writ  under  which  it 
was  made.  But  every  motion  for  quashing  a  sale  is  to  be 
determined  with  reference  to  all  the  attendant  circumstances 

ton,  2  Monr.  91 ;  Spafford  v.  Beach,  2  Doug.  Mich.  150.  The  conveyance  of  a 
portion  of  the  property  by  the  purchaser,  pending  the  hearing1  of  a  motion  to  va- 
cate a  sale,  will  not  prevent  the  Court  from  acting.  (Quaw  v.  Lameraux,  36 
Wis.  G26.) 

INoyea  v.  True,  23  HI.  503  ;  Prather  v.  Hill,  36  m.  402  ;  Goodwin  v.  Burns, 
U  Mich.  211 ;  Ingram  v.  Belk,  2  Strob.  207. 

2  Abercrombie  t>.  Connor,  10  Ala.  293.     See  Chambers  v.  Stone,  9  Ala.  2GO. 

3  Stewart  11.  Marshall,  -t  G.  Greene,  75. 

4  Raymond  v.  Pauli,  21  Wis.  531. 
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under  which  the  writ  was  executed.  If  the  proceedings  all 
appear  to  be  fair,  if  no  undue  advantages  have  been  taken,  if 
the  prices  realized  are  not  disproportionate  to  the  value  of 
the  property  sold,  then  the  sale  cannot  be  avoided,  except  for 
irregularities  of  the  gravest  character.  If,  on  the  other  hand, 
the  proceedings  have  been  marked  by  harshness  and  oppres- 
sion ;  or  connected  with  circumstances  indicating  an  attempt 
to  obtain  an  unconscionable  advantage  ;  or  if  the  property  has 
manifestly  been  sacrificed  ;  or  if  any  other  serious  wrong  has 
resulted  to  any  one  from  the  sale,  the  Courts  will  gladly  seize 
upon  any  irregularity,  and,  perhaps,  magnify  its  importance, 
in  order  to  find  a  legal  justification  for  such  measures  as  will 
clearly  subserve  the  ends  of  justice.  A  sale  may  be  quashed 
because  no  sufficient  notice  was  given  ; l  or  because  made  at 
a  wrong  place 2  or  time  ; 3  or  by  an  improper  officer  ; 4  or  to 
a  person  not  competent  to  purchase  ; 5  or  because  the  property 
was  sold  en  masse  instead  of  in  parcels  ; 6  or  for  collusion,  com- 
binations, or  other  devices  resorted  to  for  the  purpose  of  sup- 
pressing the  bidding,7  or  of  accomplishing  some  other  fraud 
upon  any  one  of  the  parties  interested  in  the  sale.8  A  sale 
may  be  vacated  on  account  of  the  misconduct  of  the  officer, 
or  of  the  plaintiff,  or  of  the  defendant,  or  of  the  purchaser. 
Thus,  the  officer  may  give  the  injured  party  a  sufficient 
ground  for  avoiding  the  sale,  by  either  misrepresenting  any 
material  fact  in  regard  to  the  property  or  the  sale  ; 9  or  by 

1  Ante,  Sec.  286  ;  McCormick  v.  Wheeler,  36  HI.  114  ;  Moreland  v.  Bowling, 
3  Gill.  500  ;  Kauffman  v.  Walker,  9  Md.  229  ;  Mechanics'  Bank  v.  Eitt,  44  Mo. 
364 ;  Fleming  v.  Maddox,  30  Iowa,  239. 

2  Ante,  Sec.  290. 

3  Sec.  287  ;  Wheatley  u.  Terry,  6  Kans.  427  ;  Miller  u.  Hull,  4  Den.  104. 

4  Sec.  292  ;  Yates  v.  Woodruff,  4  Edw.  Ch.  700. 

5  Sec.  292. 

6  Sec.  296. 

7  Sec.  297  ;  Thoma3  v.  Hite,  5  B.  Monr.  597  ;  Pattison  v.  Josselyn,  43  Miss. 
373 ;  Turner  v.  Adams,  46  Mo.  95  ;  Hogg  v.  Williams,  1  Grant's  Cases,  67  ;  Dick 
•v.  Lindsay,  2  Grant's  Cases,  431  ;  Sharp  v.  Long,  28  Penn.  St.  433;  Faust  v. 
Haas,  73  Penn.  St.  295  ;  Hurt  v.  Nave,  49  Ala.  459. 

8  Wiggins  v.  Silverthorn,  10  Wis.  492. 

9  Reed  v.  Diven,  7  Ind.  189  ;  SeUer  v.  Lingerman,  24  Ind.  264  ;  Ewald  v.  Cole- 
man,  19  Ind.  66  ;  Auwerter  v.  Mathiot,  9  S.  &  K  397  ;  Mobile  C.  P.  v.  Moore, 
D  Port.  679. 
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making  any  fraudulent  combination  with  the  purchaser;1  or 
l>y  continuing  to  sell  after  he  has  sold  sufficient  property 
to  satisfy  the  writ;2  or  by  refusing  to  receive  a  bid;3 
or  by  oppressively  dividing  the  defendant's  real  estate,  so 
that  the  part  sold  cannot  be  taken  without  substantially  sacri- 
ficing the  whole  ; 4  by  not  pursuing  the  directions  of  the  de- 
cree, thereby  producing  a  sacrifice  of  the  property  ; 5  by 
oppressively  holding  the  sale  on  a  general  election  day  ; 6  by 
unnecessarily  selling  much  more  property  than  was  required 
to  satisfy  the  writ ; '  by  refusing  to  permit  the  exercise  of  the 
defendant's  right  of  selecting  what  should  be  sold  ; 8  by  sell- 
ing under  a  decree,  without  awaiting  the  issue  of  an  order  of 

O  O 

Bale  ; 9  or  by  proceeding  after  notice  is  given  him  of  a  stay  of 
proceedings.10  It  has,  however,  been  held  that  a  sale  will  not 
be  set  aside  for  an  act  of  the  officer  of  which  the  purchaser 
was  both  innocent  and  ignorant.11  The  sale  may  be  vacated 
for  oppression12  or  fraud  on  the  part  of  the  plaintiff  :  13  as 
where  he  dissuades  persons  from  bidding,14  or  violates  his 
agreement  to  postpone  a  sale,15  or,  in  person,  or  through  his 
attorney,  misrepresents  the  defendant's  title,  and  thereby  pro- 
cures a  higher  bid.16  The  defendant  may  create  a  sufficient 

1  Garrett  v.  Moss,  20  HI.  549. 

2  Zylstra  v.  Keith,  2  Desau,  140  ;  Seo.  295. 

3  Parker  v.  Pratt,  4  Halst.  Ch.  104. 

4  Hamilton  v.  Burch,  28  Ind.  233. 

6  Vanbussum  v.  Maloney,  2  Met.  Ky.  550. 

6  King  v.  Platt,  37  N.  Y.  155. 

7  Hicks  v.  Perry,  7  Mo.  346  ;  Jones  u.  Davis,  2  Ala.  730 ;  Reed  r.  Carter,  3 
Blackf.  376. 

8  Evans  v.  Landon,  1  Gilm.  307. 

9  Rhonemus  v.  Corwin,  9  Ohio  St.  366. 

10  Campbell  v.  Smith,  9  Wis.  305  ;  Baasen  v.  Eilers,  11  "Wifl.  277. 

11  Outcalt  u.  Disborough,  2  Green's  Ch.  214. 

12  Hopton  v.  Swan,  50  Miss.  545. 

13  But  fraud  must  always  be  affirmatively  shown.     (Wallace  v.  Berger,  25 
Iowa,  45G.) 

14  Mills  v.  Rogers,  2  Litt.  218. 

15  Demaray  v.  Little,  19  Mich.  244. 

16  Dwight's  Case,  15  Abb.  Pr.  259  ;  Panlett  v.  Peabody,  3  Neb.  196.     Misrep- 
resentations concerning  the  character  or  value  of  the  property,  whereby  a  pur- 
ehase  was  induced,  have  uniformly  been  regarded  as  sufficient  to  justify  the 
Court  in  releasing  the  purchaser  from  his  bid,  and  quashing  the   sale.      (Laight 
v.  Pell,  1  Edw.  Ch.  577 ;   Gordon  v.  Sims,  2  McCord's  Ch.  159 ;  Paulett  v.  Pea- 
body,  3  Neb.  196. 
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ground  for  vacating  the  sale  by  any  improper  act  or  device 
on  his  part  which  operates  injuriously  upon  the  plaintiff  or 
the  purchaser.  Hence,  the  plaintiff  is  entitled  to  have  a  sale 
quashed,  when  he  was  entrapped  into  making  a  bid  in  excess 
of  the  value  of  the  property  by  the  defendant's  misrepresent- 
ing its  locality.1  In  Kentucky,  a  sale  was  quashed  because  a 
credit  to  which  the  defendant  was  entitled  was  not  indorsed 
on  the  writ,  the  plaintiff  being  the  purchaser.2  In  another 
case  in  the  same  State,  the  quashing  of  a  sale  was  refused 
where  a  credit  was  not  indorsed,  owing  to  the  mistake  or 
oversight  of  the  officer  issuing  the  writ.3  In  this  State,  it  has 
also  been  held  that  an  officer  has  no  authority  to  collect  an 
amount  in  excess  of  that  required  to  satisfy  the  judgment, 
and  that,  if  he  exceeds  his  authority  in  this  respect,  the  sale 
is  void.4  But  the  application  of  this  rule  was  denied  where 
the  excess  was  trifling,  though  the  plaintiff  had  purchased.5 
Execution  sales  have  also  been  quashed  on  account  of  acci- 
dent,6 mistake,7  misapprehension,8  inadvertence,^  when  shown 
to  have  operated  injuriously  upon  the  interests  of  the  com- 
plainant ;  also,  because  the  extreme  inclemency  of  the  weather 
prevented  the  attendance  of  bidders,  and  occasioned  the  sac- 
rifice of  the  property.10  "  Judicial  sales  will  not  be  set  aside 
for  causes  that  the  parties  in  interest  might,  with  a  reasonable 
degree  of  diligence,  have  obviated.  Every  intendment  will 
be  made  to  support  them.  But  where  the  Court  can  see  that 
injustice  will  be  inflicted  by  the  ratification  of  the  sale  upon 
a  party  not  in  default,  by  reason  of  the  carelessness  or  omis- 
sion of  its  own  officers,  it  should  interfere  to  prevent  it."  n 

1  Hulks  v.  Allen,  12  Wend.  253. 

2  Davie  u.  Long,  4  Bush,  574. 

3  Williams  v.  Gill,  6  J.  J.  Marsh.  487. 

*  Adams  v.  Keiser,  7  Dana,  208  ;  Morrison  v.  Bruce,  9  Dana,  211. 
&  Merrill  v.  Housley,  2  Litt.  277  ;  Southard  v.  Pope,  9  B.  Monr.  263  ;  Tipton 
v.  Grubbs,  2  B.  Monr.  83. 

6  Hoppock  v.  Conklin,  4  Sandf.  Ch.  582. 

7  Gordon  u.  Sims,  2  McCord's  Ch.  159 ;  Cumming's  Appeal,  23  Penn.  St.  509. 
But  the  mistake  must  be  injurious  to  the  moving  party. 

8  Hey  u.  Schooley,  7  Ohio,  Part  II,  p.  248. 

9  Ontario  Bank  v.  Lansing,  2  Wend.  260. 

10  Roberts  v.  Roberts,  13  Gratt.  G39. 

11  Kauffman  v.  Walker,  9  Md.  240. 

F.  Ex.— 33. 
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When  the  judgment  on  which  the  execution  and  sale  were 
based  is  reversed,  the  sale  may  be  vacated,  on  motion,  if  the 
title  under  the  purchase  is  held  by  plaintiff,  or  his  attorney. ' 

§  309.  Inadequacy  in  the  price  realized  is  very  fre- 
quently sought  to  be  asserted,  either  by  bill  in  equity  or  by 
motion,  as  a  ground  for  vacating  an  execution  sale.  But  a 
majority  of  the  authorities  on  the  subject  affirm  that  inade- 
quacy of  price  alone  is  not  a  sufficient  ground  for  setting 
aside  a  sale.2  Other  authorities,  without  venturing  upon  any 
extreme  position,  content  themselves  with  the  general  asser- 
tion that  inadequacy  of  price  can  rarely,  if  ever,  justify 
the  vacation  of  an  execution  sale.3  But  occasional  cases  of 
great  hardship  arise,  and  result  in  the  questioning  of  the  gen- 
eral rule  that  inadequacy  alone  is  not  sufficient  to  warrant  the 
vacation  of  a  sale ;  or,  if  the  rule  is  not  questioned,  the 
Court  will,  at  least,  look  anxiously  for  some  reason  whereby, 
without  disputing  the  general  rule,  it  may  justify  itself  in 
declaring  that  the  rule  is  not  applicable  to  the  case  before  it. 
"Where  the  inadequacy  is  palpable,  the  purchaser  can  retain 
his  advantage  only  by  showing  that  the  proceedings  are  free 
from  fault  or  irregularity.  If  the  inadequacy  can  be  con- 
nected with,  or  shown  to  result  from,  any  mistake,  accident, 

1  Hayes  v.  Cassell,  6  C.  L.  N.  183. 

2  Newton  v.  State  Bank,  22  Ark.  19 ;  White  v.  Floyd,  Speer'a  Eq.  351 ;  Heed 
v.  Brooks,  3  Litt.  127  ;  Mercreau  u.  Prest,  2  Green's  Ch.  460  ;  Strong  v.  Catton,  1 
Wis.  471 ;  Coleman  v.  Bank  of  Hamburg,  2  Strob.  Eq.  285 ;  Waller  v.  Tate,  4 
B.  Monr.  534  ;  Hammond  v.  Scott,  12  Mo.  8  ;  Randolph,  v.  Thomas,  23  Ark.  CO; 
West  v.  Davis,  4  McLean,  241 ;  Parker  v.  H.  &.  St.  J.  R.  R.  Co.  44  Mo.  415 ; 
Bank  of  N.  B.  v.  Hassert,  1  Saxton's  Ch.  1 ;  Roe   v.  Ross,  2  Ind.  99 ;  Craig   v. 
Garnett,  9  Bush,  97  ;  Simmons  r.  Vandegrift,  1  Saxton's  Ch.  55  ;  Judge  v.  Wil- 
kins,  19  Ala.  765 ;  Gibbons  v.  Bressler,  61  111.  110  ;  Watt  u.  McGalliard,  G7  111. 
513  ;    Carson's  Case,  6  Watts,  140 ;  Cooper   v.  Galbraith,  3   Wash.  C.  C.   546 ; 
Ashbee  v.  Cowell,  1  Busb.  Eq.  158 ;    Baker  v.  Clipper,  26  Tex.  629 ;    Trii.p  v. 
Cook,  26  Wend.  143  ;  Meir  v.  Zelle,  31  Mo.  331 ;  Cowen  u.  Stevens,  3  Harriiig. 
494 ;  Miller  v.  Fraly,  21  Ark.  22  ;  Smith  v.  Ranall,  6  Cal.  47  ;  Bcnton  v.  Shrecve, 
4  Ind.  66  ;  Curd  v.  Lackland,  49  Mo.  451 ;  Taylor  v.  Eckford,  11  S.  &  M.  21 ; 
Drake  v.  Collins,  5  How.  Miss.  253  ;  Clement  v.  Reed,  9  S.  &  M.  535. 

3  Pickering  v.  Driggers,  59  111.  65  ;  McMullen  v.  Gable,  47  111.  67  ;  Comstock 
r.  Purple,  49  111.  158;  Gibbons  v.  Bressler,  Gl  111.  110  ;  Bertenshaw  v.  Moffit,  6 
Ind.   464;    Sowle   v.  Champion,  16  Ind.  1G5  ;  Cushwa   v.  Cushwa,  5   Md.  55; 
Pridger  v.  Adkins,  25  Tex.  388.     A  salo  will  not  bo  vacated  solely  because  but 
few  bidders  were  present.     (Hudgins  u.  Lanier,  23  Gratt.  494.) 
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surprise,  misconduct,  fraud,  or  irregularity,  the  sale  will  gen- 
erally be  vacated,1  unless  the  complainant  was  himself  in 
fault,2  or  the  rights  of  innocent  third  parties  have  become 
dependent  on  the  sale.  Hence,  inadequacy  of  price  may 
always  be  taken  into  consideration  when  connected  with  any 
other  fact  tending  to  show  that  the  sale  ought  not  to  he  per- 
mitted to  stand.3  It  is  sometimes  said  that  inadequacy  may 
be  so  gross  as  of  itself  to  create  the  presumption  that  it  must 
have  resulted  from  some  fraudulent  practice,  for  which  the 
purchaser  is  responsible,  and  on  account  of  which  he  will  not 
be  suffered  to  retain  his  purchase.4  This  opinion  prevails 
in  Maryland,  as  will  be  seen  from  the  following  extract  from 
a  decision  made  in  that  State  :  "  Inadequacy  of  price,  in  com- 
bination with  circumstances  calculated  to  cast  doubt  or  sus- 
picion on  the  correctness  of  the  sale,  is  a  strong  auxiliary  ar- 
gument against  the  sale.  But,  standing  alone,  it  is  insufficient 
to  authorize  an  interference  with  a  sale,  unless  it  is  so  inordi- 
nate as  to  indicate  some  mistake  or  unfairness,  for  which  the 
purchaser  is  responsible,  or  misconduct  or  fraud  in  the  trustee 
to  whom  the  management  of  the  sale  has  been  committed."  5 

1  Seaman  v.  Biggins,  1  Green's  Ch.  214  ;  Howell  v.  Hester,  3  Green's  Ch.  266 ; 
Bixly  v.  Mead,  18  Wend.  611 ;    Lashley  v.  Cassell,  23  Ind.  600  ;  Allen  v.  Ste- 
phanas, 18  Tex.  658  ;  Lelevre  v.  L  iranay,  22  Barb.  167  ;  Nelson  v.  Brown,  23  Mo. 
13  ;  Parker  u.  H.  &  St.  J.  R.  R.  Co.  44  Mo.  415 ;  King  v.  Tharp,  26  Iowa,  283; 
Klcepping  ?\  Stellmacher,  21  N.  J.  Eq.  328  ;    Bank   of  Alexandria   v.  Taylor,  5 
Cranch's  C.  C.  314  ;  Campau  v.  Godfrey,  18  Mich.  27  ;  Hazard  v.  Hodges,  17  N. 
J.  Eq.  123;    Griffith  v.  Hadley,  10  Bosw.  5S7 ;    Aldrich   v.  Maitland,  4  Mich. 
205 ;  Hamilton  v.  Quimby,  46  111.  90  ;  Cook  v.  Jenkins,  30  Iowa,  452 ;  Nesbitt 
v.  Dallam,  7  G.  &  J.  494  ;  Booth  v.  Webster,  5  Harring.  129  ;  Eberhart  r.  Gil- 
christ,  3  Stock.  167  ;  Bethel  v.  Sharp,  25  111.  173 ;  Bunts  v.  Cole,  7  Blackf .  265  ; 
Wetzler  v.  Schaumann,  24  N.  J.  Eq.  60  ;  May  v.  May,  11  Pai.  201 ;  Williamson  v. 
Dale,  3  Johns.  Ch.  290  ;  Lee  v.  Davis,  16  Ala.  516 ;    Williams   v.  Woodruff,  1 
Duv.  257  ;  Blight  v.  Tobin,  7  Monr.  612  ;  Howell  v.  Baker,  4  Johns.  Ch.  118  ; 
Boyd  v.  Ellis,  11  Iowa,  97  ;  Reynolds  v.  Nye,  Freeman's  Ch.  462  ;  Cummins  v. 
Little,  16  N.  J  Eq.  48  ;  Johnston's  Admr.  v.  Shaw,  33  Tex.  585 ;  Ballard  v.  An- 
derson, 18  Tex.  377  ;  Tiernan  v.  Wilson,  6  Johns.  Ch.  411 ;  Cowgill   v.  Gaboon, 
3  Harring.  23  ;  Hodgson  v.  Farrell,  15  N.  J.  Eq.  88. 

2  Law  v.  Smith,  4  Ind.  55;    Bullard   v.  Green,  10   Micb.  268;    Parkhurst   u. 
Cory,  3  Stockt.  233 ;  Daniel  v.  McHenry,  4  Bush,  277. 

8  Smith  v.  Randall,  6  Cal.  47  ;  Benton  v.  Shreeve,  4  Ind.  66;  O'Brien  v.  Hil- 
burn,  22  Tex.  616  ;  Curd  v.  Lackland,  49  Mo.  451 ;  Taylor  v.  Eckford,  11  S.  & 
SI.  21. 

*  Duncan  v.  Sanders,  50  111.  475 ;  Boyd  u.  Hudson,  C.  A.  S.  24  N.  J.  Eq.  349. 

5  Warfield  v.  Ross,  38  Md.  92  ;  Johnson  r.  Dorsey,  7  Gill.  269  ;  Allen  >;.  Clark, 
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Some  of  the  decisions  take  a  more  advanced  position,  and  main- 
tain that  inadequacy  of  price,  even  when  disconnected  with 
other  circumstances  tending  to  show  fraud  or  mismanagement. 

»-?  CD 

is,  when  of  so  gross  a  character  as  to  operate  substantially  as  a 
sacrifice  of  the  property,  a  sulli'-icnt  ground  for  vacating  a 
sale.1  "  When  the  inadequacy  is  so  glaring  and  gross  as  at 
once  to  shock  the  understanding  and  conscience  of  an  honest 
and  just  man,  it  will,  of  itself,  authorize  the  Court  to  sot  aside 
the  sale.  For  instance,  if,  as  in  the  ci.se  under  consideration, 
a,  tract  of  land  of  the  value  of  $1,800  is  sold  for  85,  the  Court 
out  of  which  the  execution  issued  should  not  hesitate  to  set 
aside  the  sale  for  this  cause  alone."  In  !N"ew  York,  inade- 
quacy alone  will  not  justify  the  action  of  a  Court  of  Equity 
upon  a  bill  brought  to  procure  the  vacation  of  a  sale.  Thus, 
in  determining  the  various  questions  presented  for  his  con- 
sideration in  the  case  of  March  v.  Ludlum,3  the  assistant  vice- 
chancellor  said:  l'lst.  As  to  the  inadequacy.  This  is  un- 
questionably very  great,  for  the  property  sold  for  less  than 
one-twentieth  of  its  value.  But  I  do  not  understand  that  the 
Court  of  Chancery  can,  on  this  ground  alone,  set  aside  a 
public  sale  made  by  an  officer  who  is  not  acting  under  the 
direction  of  the  Court.  Instances  of  greater  inadequacy  arfe 

36  Wis.  101 ;  Wagner  v.  Cohen,  6  Gill.  97 ;  House  v.  Walker,  4  Md.  Ch.  62 ; 
Horsey  v.  Hough,  38  Md.  133  ;  Glenn  r.  Clapp,  11  G.  &  J.  1. 

1  Garrett  v.  Moss,  20  111.  549 ;   Kinney  v.  Knoebel,  51  111.  112.     Bui,  in  this 
State,  it  is  now  settled  that  inadequacy  of  price  is  never  per  se  sufficient  to 
justify  the  vacation  of  a  sale  -where  the  defendant  has  the  right  of  redemption. 
(Mixer  v.  Sibley,  53  111.  61.)     This  seems  to  be  a  very  reasonable  view  of  the 
matter.     For  where  the  right  of  redemption  exists,  the  consequences  of  a  sale  at 
an  inadequate  price  need  not  be  serious  ;  and  the  fact  that  no  redemption  is  of- 
fered to  be  made  induces  the  presumption  that  the  price  could  not  have  been  so 
extremely  inadequate  as  to  warrant   the  interposition  of   the  Court.     But  in 
Pennsylvania,  a  reverse  view  seems  to  obtain.     For  it  is  there  declared  that  a 
Bale  of  realty  may  sometimes,  but  a  sale  of  personalty  never,  ba  set  aside  for  in- 
adequacy.    (Swires  u.  Brotherline,  41  Penn.  St.  135.)     In  Virginia,  inadequacy 
•)f  price,  though  not  extreme  in  its  character,  will  occasion  the  vacation  of  sales 
made  under  decrees.      (Teel  v.  Yancey,  23  Gratt.  691 ;  Hudgins  v.  Laiiier,  Ib. 
194  ;  Sinnett  v.  Cralle,  4  W.  Va.  600.) 

2  Henderson  v.  Sublett,  21  Ala.  630  ;  reaffirmed  in  Lankford  v.  Jackson,  21 
Ala.  650,  where  lands  valued  at  §1,000  had  been  sold  for  $600.     See  also  Surget 
i'.  Byers,  Hemp.  715. 

3  3  Sandf.  Ch.  50. 
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of  constant  occurrence  in  sales  for  taxes  and  assessments,  made 
by  our  State  and  municipal  authorities.  The  exercise  of  such 
a  jurisdiction  would,  I  imagine,  be  more  startling  to  the  pub- 
lic mind  than  any  supposable  inadequacy  of  price  would  be 
to  the  mind  of  the  Court.  Over  judicial  sales,  made  by  its 
own  officers,  the  Court  of  Chancery  has  always  exercised  a 
summary  control,  by  motion  or  petition.  But,  even  in  those 
cases,  the  Court  will  not  interfere  on  the  ground  of  inade- 
quacy alone.  (American  Insurance  Company  r.  Oakley,  0 
Paige,  259  ;  Brown  v.  Frost,  10  Ibid.  243  ;  Tripp  v.  Cook,  26 
Wend.  143.)  There  must  be  some  surprise,  accident,  fraud, 
or  similar  cause,  other  than  the  neglect  of  the  party  inter- 
ested, or  his  inability  to  raise  the  money,  to  induce  an  order 
for  a  resale  when  the  sale  is  made  by  its  own  officers,  and  un- 
der its  own  process  or  decrees.  Under  any  other  rule,  confi- 
dence in  such  sales  would  be  entirely  dissipated,  and  the  final 
result  would  be,  that  creditors  would  become  the  purchasers 
on  their  own  terms." 

§  310.  Whether  vacation  should  be  sought  by  motion, 
or  by  bill  in  equity. — As  a  general  rule,  the  aid  of  equitj' 
cannot  be  invoked  by  any  person  having  a  speedy  and  ade- 
quate remedy  at  law.  JSTo  doubt,  an  execution  sale  may  be 
vacated  by  motion  made  to  the  Court,  and  in  the  case  whence 
the  writ  issued.  This  remedy  is  always  more  speedy,  and  is 
usually  as  adequate  as  any  which  can  be  pursued  by  an  inde- 
pendent proceeding  in  equity.  Where  a  sale  is  sought  to  be 
vacated  for  any  irregularity  in  the  writ,  or  in  the  proceed- 
ings of  the  officer  in  executing  the  writ,  application  ought  to 
be  made  to  the  Court  issuing  the  writ,  and,  if  made  else- 
where, ought  not  to  be  entertained.  "If  there  be  legal 
grounds  for  quashing  the  sale  and  deed,  they  should  be  pre- 
sented in  the  common-law  Court  which  has  power  over  these 
proceedings."  1  But  the  jurisdiction  of  Courts  of  Equity  has 
always  been  considered  as  specially  adapted  to  the  investiga- 
tion of  fraudulent  devices  of  every  character,  and  to  extend- 
ing appropriate  relief  when  the  existence  of  those  devices 

1  Cassiday  u.  McDaniel,  8  B.  Monr.  519 ;  Prather  u.  Hill,  3G  111.  402. 
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lias  been  discovered.  So,  too,  it  has  long  been  sought  for 
the  purpose  of  obtaining  redress  in  cases  of  accident,  surprise, 
or  mistake.  These  Courts  have  not,  however,  exclusive  con- 
trol over  cases  of  fraud  or  accident.  Their  jurisdiction  is 
often  concurrent  with  that  of  Courts  of  Law.1  Hence,  where 
grounds  exist  for  vacating  a  sale,  which  rest  not  in  irregularity 
of  proceeding,  but  in  fraudulent  devices  practiced  upon  the 
complainant,  or  in  accident  or  mistake  for  which  he  Las  suf- 
fered, and  from  which  he  is  entitled  to  relief,  he  may  proceed 
either  by  motion  in  the  original  case,  or  by  bill  in  equity,  but 
he  will  generally  find  that  the  latter  ought  to  be  preferred. 

§  311.  Confirming  the  sale. — In  a  few  of  the  States,  the 
proceedings  of  the  officer  making  the  sale  are  reported  to 
the  Court  for  its  confirmation  or  disapproval.  It  must  be  re- 
membered that  there  is  a  vast  difference  between  execution 
sales  and  those  made  under  decrees  of  Chancery  or  Probate 
Courts  in  respect  to  the  rights  of  the  purchasers  and  the  powers 
of  the  Courts.  In  sales  made  under  decrees,  and  which  may, 
therefore,  properly  be  called  "judicial  sales,"  when  the  pro- 
ceedings are  reported  to  the  Court,  the  purchaser  is  simply  a 
preferred  bidder.2  The  Court  is  not  bound  to  accept  the  bid, 
and  may,  in  its  discretion,  refuse  to  confirm  the  sale  for  many 
reasons  which  would  have  no  application  where  the  purchase 
was  made  under  an  execution.  "When  an  execution  sale  is 
reported,  the  Court  examines  only  the  proceedings  of  the 
officer  after  the  receipt  of  the  writ,3  and  in  this  examination 
seems  to  be  restricted  to  the  inspection  of  his  official  return  4 
and  the  papers  connected  therewith.  If  there  is  any  irregu- 
larity in  the  rendition  or  entry  of  the  judgment,  or  in  the  issu- 
ing of  the  execution,  it  must  be  taken  advantage  of  otherwise 
than  by  objecting  to  the  confirmation  of  the  sale.  The  con- 
firmation of  a  sale  does  not  divest  title  nor  dispense  with  the 

1  Story's  Eq.  Jur,  Sec.  GO. 

2  Taylor  v.  Gilpin,  3  Met.  Ky.  544  ;  Busey  v.  Hardin,  2  B.  Monr.  411 ;  Dale 
v.  Shirley,  5  B.  Monr.  492  ;  Childress  v.  Hunt,  2  Swan,  487  ;  Mitchell  v.  Harris, 
43  Miss.  314. 

8  Koehler  v.  Ball,  2  Kans.  1GO ;  Challcss  v.  Wise,  2  Kans.  193 ;  Buckingham  v. 
Kranville,  2  Ohio,  3(Hl  ;   Cod,-  Ohio,  Sec.  4:V7. 
4  White-Crow  r.  White-Van-,  3  Kans.  276. 
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necessity  for  the  execution  of  a  deed.1  The  deed  and  the 
confirmation  are  both  essential  to  the  transfer  of  the  title. 
A  conveyance  made  under  a  chancery2  or  probate3  sale,  in 
the  absence  of  an  order  confirming  such  sale,  is  undoubtedly 
void.  This  rule  is  equally  applicable  to  a  conveyance  made 
under  an  unconfirmed  execution  sale,  in  a  State  where  such 
sales  are  required  to  be  reported  to  and  approved  by  the 
Court.4  In  another  respect,  judicial  and  execution  sales  are 
similar.  The  Court  must,  whether  the  sale  be  of  the  one  class 
or  the  other,  either  reject  or  confirm.  It  cannot  modify  the 
terms  of  the  sale,  nor  can  it  declare  that  a  person  other  than 
the  one  reported  to  the  Court  as  such  was  the  successful  or 
best  bidder.5  If  dissatisfied  with  the  sale  as  reported,  the 
only  action  which  the  Court  can  take  is  to  disaffirm  or  vacate 
the  sale,  and  direct  that  another  be  made.  An  execution  sale 
may  be  confirmed  on  the  motion  of  any  person  interested,  or 
by  the  Court  on  its  own  motion.6  Confirmation  ought  to  be 
refused  when  it  appears  that  the  officer  did  not  comply  with 
the  statute,  as  where  he  sold  real  estate  without  first  seeking 
personal  property,7  or  where  he  violated  the  spirit,  though 
not  the  letter,  of  the  statute,  by  giving  notice  of  the  sale  in  an 
obscure  newspaper  of  little  circulation,8  or  where  the  notices 
of  the  sale  were  not  properly  posted.9  A  purchaser  cannot 
successfully  resist  the  confirmation  on  the  ground  that  there 
has  been  unnecessary  delay,  and  the  property  has,  in  the 
meantime,  depreciated  in  value,  unless  he  protested  against 
such  delay.10  Such  objections  to  a  sale  as  can  be  asserted  in 

1  Webster  v.  Hill,  3  Sneed,  333 ;  Leshey  u.  Gardiner,  3  W.  &  S.  314 ;  Erb  v. 
Erb,  9  W.  &  s.  147. 

2  Williamson  v.  Berry,  8  How.  U.  S.  496  ;  Henderson  v.  Herrod,  23  Miss.  434 ; 
Gowan  v.  Jones,  10  S.  &  M.  164 ;  Dickerson  v.  Talbot,  14  B.  Monr.  60. 

3  Rawlins  v.  Bailey,  15  111.  178  ;  Valle  v.  Fleming,  19  Mo.  454;  Wallace  v. 
Hall,  19  Ala.  367  ;  Young  v.  Keogh,  11  111.  642 ;  Ayres  v.  Baumgarten,  15  111. 
444. 

4  McBain  v.  McBain,  15  Ohio  St.  337  ;  Curtis  v.  Norton,  1  Oliio,  278. 

6  Kinnear  v.  Lee,  28  Md.  488 ;    Ohio  L.  Ins.  Co.  v.  Goodin,  10  Ohio  St.  557 

6  Ferguson  u.  Tutt,  8  Kans.  370. 

7  Koehler  v.  Ball,  2  Kans.  160. 

8  Craig  v.  Fox,  16  Ohio,  563. 

9  Rogers  v.  Ocheltree,  4  Hous.  Del.  452. 

10  Mayer  v.  Wick,  15  Ohio  St.  548. 
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that  manner  ought  to  be  made  by  opposition  to  its  confirma- 
tion ; '  for  if  not  made  thus,  or  if  made  thus  and  overruled, 
the  order  of  confirmation  seems  to  have  the  force  of  a  judg- 
ment, and  to  estop  the  parties  from  any  collateral  assertion 
of  the  alleged  irregularities.2  The  officer  should  retain  the 

O  O 

proceeds  of  the  sale  until  it  is  confirmed.3  In  Kansas,  the 
action  of  a  Court  in  reference  to  confirming  a,  sale  may  be 
corrected  by  appeal.4  In  Ohio,  it  must  be  reviewed  by  a 
petition  in  error.5 

§  312.  Of  the  certificate  of  sale  and  assignments 
thereof. — In  those  States  where  the  defendant  is  allowed  a, 
stated  period  after  the  sale  in  which  to  redeem  the  property, 
the  officer  is  usually  required  to  execute  and  deliver  to  the 
purchaser  a  certificate  of  the  sale,  and  to  file  a  duplicate 
thereof  in  the  office  of  the  county  recorder.  This  certificate 
should  show  the  parties  to  the  suit,  the  date  and  amount  of 
the  judgment,  the  date  of  the  sale,  the  amount  paid,  the 
name  of  the  purchaser,  and  the  time  within  which  redemp- 
tion may  be  made.  It  need  not  be  acknowledged  by  the  of- 
ficer in  order  to  entitle  it  to  record.6  The  provision  of  the 
statute  requiring  the  recording  of  the  certificate  is  no  doubt 
intended  for  the  protection  of  subsequent  purchasers  and  in- 
cumbrancers  ;  and  there  may  be  instances  in  which,  for  want 
of  such  recording,  the  sale  may  become  inoperative  as  against 
such  purchasers  or  incumbrancers.7  But  as  most  judgments 
under  which  real  estate  is  sold  are  docketed  as  liens  against 
the  defendant,  and  as  the  levy  of  the  execution  is  usually 
made  a  matter  of  record  by  filing  a  notice  thereof  with  the 
county  recorder,  a  sale  of  real  estate  can  hardly  be  made 
without  there  being  sufficient  notice  thereof  to  put  purchasers 
on  inquiry,  independent  of  the  recording  of  the  certificate  of 

1  Gayle  v.  Futile,  14  Md.  G9. 

2  Willis  v.  Nicholson,  24  La.  An.  545  ;  Cockey  u.  Cole,  28  Md.  276  ;  Hotchkiss 
t.  Cutting,  14  Miim.  537. 

3  Stone  v.  Ruffin,  '2  Ohio,  503. 

4.Koehlor  v.  Ball,  '2  Kaiis.  1GO  ;  Moore  u.  Pye,  10  Kans.  246. 

5  Reeves  r.  bkemiett,  13  Ohio  St.  574. 

CKuowltoii  r.  Ray,  4  AVis.  288. 

7  Bowers  r.  Arnoux,  33  N.  Y.  Sup.  Ct.  530. 
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Bale.  Where  a  long  period  elapses  after  the  notice  of  the 
levy  is  given,  third  persons  may  well  be  justified  in  presum- 
ing that  it  was  not  followed  by  a  sale,  unless  they  find  the 
certificate  on  record.  But  we  apprehend  that  the  failure  to 
file  a  certificate  immediately  after  the  sale  would  not  afford 
an  opportunity  for  the  defendant  to  destroy  the  purchaser's 
title  by  a  transfer  to  a  stranger  to  the  suit.  At  all  events, 
unless  considered  with  reference  to  the  rights  of  purchasers 
without  notice,  the  provisions  of  law  requiring  the  making 
and  recording  the  certificate  are  directory  merely.  A  non- 
compliance  with  such  provisions  does  not  affect  the  validity 
of  the  sale.1 

§  313.   Assignments  of  certificates   of  purchase. — The 

rights  held  by  the  purchaser  under  his  certificate  of  sale  may  be 
assigned  by  him,  so  as  to  vest  in  the  assignee  the  right  to  receive 
a  deed  in  his  own  name.2  The  assignment  is  usually  accom- 
plished by  an  instrument  in  writing  purporting  to  transfer  the 
certificate  of  sale.  A  deed  of  the  property,  or  of  all  the  pur- 
chaser's interest  therein,3  or  a  sale  and  conveyance  under  ex- 
ecution against  the  purchaser,  would  produce  the  same  result.4 
Upon  the  death  of  the  holder  of  a  certificate  of  purchase,  the 
conveyance  must  be  made  to  his  heirs,5  or  devisees,  or  to  his 
executor  or  administrator,  in  trust  for  such  heirs  or  devisees.6 
In  Mississippi,  a  deed  made  to  a  person  other  than  the  pur- 
chaser at  the  sale,  was  presumed,  after  the  lapse  of  fifteen 
years,  to  have  been  authorized  by  an  assignment  of  the  bid 
or  certificate.7  "We  doubt  the  correctness  of  this  decision, 
unless  the  deed  purported  to  be  made  to  an  assignee,  in  which. 

1  Jackson  v.  Young,  5  Cow.  269  ;  Barnes  v.  Kerlinger,  7  Minn.  82. 

2  Blount  v.  Davis,  2  Dev.  19 ;    Testennan  v.  Poe,  2   D.  &  B.  103  ;  Splahn  u. 
Gillespie,  48   Ind.  397  ;    McClure  v.   Engelhart,  17   HI.  47 ;    Bank  of  U.  S.  r. 
Voorhees,  1  McL.  221 ;    Thompson   v.  McManama,  2   Disney,  213  ;    Frizzle   v. 
Veach,  1  Dana,  212  ;  Small  v.  Hodgen,  1  Litt.  16  ;  Jamison  v.  Tudor,  3  B.  Monr. 
357  ;  Brooks  v.  Eatcliff,  11  Ired.  321 ;  Campbell  v.  Baker,  6  Jones,  255  ;   Ehler- 
Inger  v.  Moriarty,  10  Iowa,  78  ;  McCrady  v.  Brisbane,  1  N.  &  McC.  104. 

3  Green  v.  Clark,  31  Cal.  591. 

4  Wright  v.  Douglass,  2  N.  Y.  373. 

6  Swink  v.  Thompson,  31  Mo.  336;  Boone  v.  Moore,  14  Mo.  420. 

6  Reynolds  v.  Darling,  42  Barb.  418. 

7  Cooper  u.  Granberry.  33  Miss.  117. 
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case  the  recital  in  the  deed  would  be  priraa  facie  evidence  of 
the  existence  and  validity  of  the  assignment.1  A  conveyance 
to  one  who  was  not  the  purchaser  is  void  unless  authorized  by 
an  assignment.2  If  an  assignment  be  made  for  collateral  se- 
curity, and  the  debt  secured  be  paid,  a  conveyance  thereafter 
made  to  the  assignee  is  void  in  his  hands,  and  in  the  hands 
of  all  persons  deriving  title  under  him  with  notice.3  If  the 
judgment-debtor  take  an  assignment  of  the  certificate  of  pur- 
chase, his  act  amounts  to  no  more  than  redeeming  the  prop- 
erty.4 In  New  York,  certain  formalities  are  prescribed  by 
law  for  the  assignment  of  certificates  of  sale.  Without  com- 
plying with  these,  the  assignee  cannot  compel  the  execution 
of  the  deed  to  him.5  They  are  intended  for  the  protection 
of  the  officer.  lie  may  waive  them,  in  which  case  his  con- 
veyance is  valid,  if  the  assignment  is  sufficient,  independent  of 
the  statute.8 

1  Trotter  v.  Nelson,  1  Swan,  7  ;  Smith's  Case,  4  Nev.  254. 

2  Morgan  v.  Hannah,  11  Humph.  122  ;  Carpenter  v.  Sherfy,  6  Ch.  L.  N.  361. 

3  Baber  u.  McClellan,  30  Cal.  135. 

4  McCarty  v.  Christie,  13  Cal.  79. 
6  People  v.  Ransom,  2  N.  Y.  490. 

6  Phillips  v.  Schiffer,  7  Lans.  347 ;  Wood  v.  Morehouse,  45  N.  T.  3C8  ;  Bank  of 
Vergennes  v.  "Warren,  7  Hill,  91 ;  Chautauqua  Bank  v.  Bisley,  4  Den.  484  ;  Peo- 
ple v.  Hansom,  4  Den.  147. 
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CHAPTER  5X1. 

REDEMPTION  FROM  EXECUTION  SALES. 

§  314.  Right  of  redemption  depends  on  compliance  with  the  statute. 

§  315.  Right  of  redemption  laws  operating  retroactively  upon. 

§  316.  The  time  within  which  redemption  may  be  made. 

§  317.  The  persons  by  whom  redemption  may  be  made. 

§  318.  The  persons  to  whom  the  redemption-money  may  be  paid. 

§  319.  Presenting  evidence  of  right  to  redeem. 

§  320.  The  amount  which  must  be  paid. 

§  321.  The  effect  of  a  redemption. 

§  322.  Bill  in  equity  to  enforce  right  to  redemption. 

§  323.  The  title  of  purchaser  while  defendant  has  the  right  of  redemption. 

§  314.    The  right  of  redemption  is  statutory  only. — 

Statutes  permitting  the  redemption  of  property  from  execu- 
tion sales  are  partly  for  the  benefit  of  the  defendant  and 
partly  for  the  benefit  of  persons  holding  liens  against  the  prop- 
erty acquired  from  the  defendant,  but  existing  in  subordi- 
nation to  the  execution  sale.  This  right  of  redemption,  no 
matter  in  whose  behalf  or  for  what  purpose  invoked,  is  the 
creature  of  the  statute.  The  statute  creates  the  right,  pre- 
scribes the  time  and  method  of  its  exercise,  and  designates 
the  persons  entitled  to  exercise  it.  A  person  seeking  to  re- 
deem must,  therefore,  comply  with  the  statute  in  every  respect. 
A  partial  compliance  is  of  no  efiect.  If  a  redemption  has 
been  attempted,  the  purchaser's  rights  are  not  impaired,  nor 
is  anything  gained  by  the  redemptioner,  unless  a  full  com- 
pliance with  the  terms  of  the  statute  can  be  shown.1  By 

1  Spoor  v.  Phillips,  27  Ala.  193  ;  Haskell  v.  Manlove,  14  Cal.  54  ;  Chiles  v. 
Davis,  58  111.  411 ;  Wilcoxson  v.  Miller,  49  Cal.  193  ;  8  Pac.  L.  R.  12G  ;  Hortou 
v.  Maffitt,  14  Minn.  288  ;  Davis  u.  Seymour,  16  Minn.  210  ;  Gilchrist  v.  Comfort, 
34  N.  Y.  235  ;  Silliman  v.  Wing,  7  Hill,  159  ;  Bank  of  Monroe,  7  Hill,  177  , 
People  v.  Covell,  18  Wend.  598;  People  v.  Sheriff  of  Broome,  19  Wend.  87  j 
Waller  v.  Harris,  20  Wend.  555 ;  7  Pai.  1G7  ;  Lowry  v.  McGhee,  8  Yerg.  212  ; 
Farnsworth  v.  Howard,  1  Cold.  215;  Hill  r.  Walker,  6  Cold.  424;  Fischer  v. 
Eastman,  G  Ch.  L.  N.  52  ;  Burson  r.  Cooper,  7  Ch.  L.  N.  213. 
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this,  we  must  not  be  understood  as  implying  that  the  pur- 
chaser may  not  waive  compliance  with  the  provisions  of 
the  statute,  so  far  as  his  own  rights  are  involved.  "What- 
ever may  be  the  rule  where  another  creditor  of  the  judg- 
ment-debtor claims  the  right  to  redeem,  either  from  the 
purchaser  or  a  redemptioner  who  resists  the  claim,  it  is 
clear  that,  as  between  the  immediate  parties  to  the  re- 
demption, the  production  of  the  papers  mentioned  in  the 
statute  may  be  waived."1  "It  is  already  settled  that 
the  original,  or  any  subsequent  purchaser,  may,  so  far  as 
he  is  himself  concerned,  waive  the  production  of  papers, 
or  the  performance  of  any  other  conditions  made  for  his 
benefit.  (Bank  of  Vergennes  v.  "Warren,  7  Hill,  91.)  The 
immediate  parties  to  the  transaction  may  make  what  bar- 
gains they  please.  They  may  respectively  insist  on  all  the  la\v 
will  give  them,  or  they  may  accept  less."  The  statutes  of 
redemption  apply  in  most  of  the  States  to  foreclosure  sales 
made  under  decrees  in  chancery,  as  well  as  to  sales  made  un- 
der execution.3 

§  315.  Laws  operating  retroactively  on  rights  of  re- 
demption.— Whether  an  execution  sale  shall  be  with  or  with- 
out redemption  depends  upon  the  law  in  force  at  the  time  it  is 
made.  Changes  in  the  law  may  be  made  from  time  to  time, 
and  if  made  are,  in  most  States,  allowed  to  operate  upon 
antecedent  debts  or  judgments.  Debtors  are  not  deemed  to 
have  a  vested  right  to  have  their  property  sold  under  the 
redemption  law  in  force  at  the  time  the  debt  was  created.4 

1  Bagley  v.  Ward,  37  Gal.  129. 

2  People  v.  Ransom,  4  Den.  148  ;  Massey  v.  Westcott,  40  HI.  160 ;  Blair  r. 
Chamblin,  39  111.  521.     In  Bagley  u.Ward,  37  Cal.  129,  People  v.  Fralick,  12 
Mich.  234,  and  People  v.  Ransom,  4  Den.  148,  the  rule  is  maintained  that  where 
the  purchaser  has  waived  some  of  the  formalities  prescribed  by  statute,  the  re- 
demption is  valid  a^r  dust  him,  and  also  against  creditors  of  the  defendant  ;   but 
this  rule  is  denied,  so  far  as  creditors  are  concerned,  in  People  r.  Ransom,  2  N. 
Y.  400.     A  purchaser  may  release  or  discharge  his  right  without  the  consent  of 
other  creditors.     (Ex  parte  Peru  Iron  Co.  7  Cow.  540.) 

3  Kent  r.  Laffau,  2  Cal.  595  ;  McMillan  v.  Richards,  9  Cal.  365  ;  Henderson  v. 
Lowry,  5  Yerg.  240;  Burrow  v.  Henson,  2  Sneed,  658  ;  Freeland  v.  Harris,  3 
Sneed,  264.     As  to  redemption  from  sales  made  under  process  issued  out  of  the 
Federal  Courts,  see  Hepburn  u.  Kerr,  9  Humph.  726. 

4  See  Sec.  294. 
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Even  after  the  sale  has  been  made,  the  debtor's  rijjht  to  re- 

O 

deem  is  not  entirely  beyond  legislative  control  ;  for  the  time 
for  redemption  may,  by  a  change  in  the  law,  probably  be 
shortened  after  the  sale,  providing  a  reasonable  period  in 
which  to  make  payment  is  left  to  the  debtor.1  But  the  right 
of  the  purchaser  to  a  conveyance,  or  to  repayment  at  the  ter- 
mination of  the  period  allowed  for  redemption,  is  deemed  to 
rest  upon  a  contract,  which  the  legislature  will  not  be  permit- 
ted to  impair.  Hence,  while  the  time  for  redemption  may, 
probably,  be  shortened,  it  certainly  cannot  be  prolonged  by 
any  law  enacted  after  the  sale.2 

§  316.  The  time  -within  which  redemption  from  execu- 
tion and  other  forced  sales  may  be  made  is  fixed  by  the  stat- 
utes of  the  several  States.  After  the  expiration  of  this  time 
the  purchaser's  right  to  a  conveyance  of  the  property  becomes 
absolute,  and  the  time  will  not  be  extended  by  the  Courts, 
except  under  special  circumstances,  showing  that  a  fraud 
would  otherwise  be  perpetrated  upon  the  defendant.3  The 
defendant  cannot,  by  any  act  of  his  own,  as  by  filing  a  bill  to 
redeem,  prolong  the  time  designated  by  statute.4  Until  the 
expiration  of  the  time  for  redemption,  the  officer  has  no 
power  to  execute  a  conveyance  in  pursuance  of  the  sale.  If 
he  assumes  to  exercise  such  power,  his  act  is  void.5  With 
respect  to  the  computation  of  the  time  allowed  to  redeem,  the 
following  rules  prevail:  the  word  "month"  is  construed  to 
mean  a  calendar  month  ; 6  the  day  of  the  sale  is  excluded  ; 7 

1  Butler  v.  Palmer,   1  Hill,  324 ;  Smith  v.  Packard,  12  Wis.  371.     Contra, 
Cargill  v.  Power,  1  Mich.  369.     Reynolds  v.  Walker,  6  Cold.  221,  seema  to  sup- 
port the  same  view. 

2  Goenen  v.  Schroeder,  8  Minn.  387  ;  Dikeman  v.  Dikeman,  11  Pai.  484 ;  Rob- 
inson v.  Howe,  13  Wis.  341 ;  Reynolds  v.  Baker,  6  Coldw.  221 ;  Henderson  v. 
Felker,  1  Heisk.  271. 

3  Ross  v.  Mead,  5  Gilm.  171 ;  Lowry  v.  McGhee,  8  Yerg.  242. 

4  Hughes  v.  Feeter,  23  Iowa,  547. 

6  Gross  v.  Fowler,  21  Cal.  392  ;  Gorham  u.Wing,  10  Mich.  486  ;  Hall  v.  YoeJl, 
45  Cal.  584  ;  Moore  v.  Martin,  38  Cal.  428.  A  deed  executed  before  the  time  /or 
redemption  has  expired  does  not  constitute  even  color  of  title.  (Bernal  u. 
Gleim,  33  Cal.  668.) 

6  Gross  v.  Fowler,  21  Cal.  392  ;  Strong  v.  Birchard,  5  Conn.  361 ;  Brewer  v. 
Harris,  5  Gratt.  285  ,  Snyder  r.  Warren,  2  Cow.  518  ;  2  Wall.  190. 

7  Bigelow  v.  Wilson,  1  Pick.  485  ;  Gorham  v.  Wing,  10  Mich.  486  ;  Toucher  u. 
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a  redemption  may  be  made  at  any  time  on  the  last  day, 
though  after  business  hours  ; l  if  the  last  day  falls  ou  Sunday, 
redemption  must  be  made  on  Saturday.2  In  Illinois,  the  de- 
fendant has  the  exclusive  right  of  redemption  for  one  year 
after  the  sale.  If  he  fails  to  exercise  this  ri«;ht  within  the 

O 

statutory  period,  then  certain  of  his  creditors  have  the  right 
to  redeem  within  three  mouths  after  the  termination  of  such 
year.  A  redemption  prematurely  made  by  a  creditor  !s 
treated  as  valid,  unless  the  defendant  afterward  exercises  his 
right  to  redeem.3  The  person  entitled  to  redeem  may  be 
prevented  from  doing  so  by  the  act,  fraud,  or  agreement  of 
the  purchaser.  Where  this  is  the  case,  Courts  of  Equity  will 
grant  relief.4  If  a  purchase  at  an  execution  sale  be  shown, 
even  by  parol  evidence,  to  have  been  made  in  pursuance  of 
an  agreement  between  the  defendant  and  the  purchaser,  by 
which  the  latter  was  to  hold  his  purchase  for  the  benefit  of 
the  former,  or  was  to  allow  the  latter  longer  than  the  statu- 
tory period  to  redeem,  the  agreement  will  be  enforced  in 
equity.5  In  such  a  case,  if  a  day  is  fixed  by  the  parties  as 
the  limit  of  the  time  in  which  redemption  may  be  made, 
and  on  that  day  the  defendant  demands  to  know  the  amount 
required  to  redeem,  and  that  amount  can  be  ascertained  only 
by  an  accounting  between  the  parties,  and  the  purchaser  re- 
fuses to  account  or  to  give  the  desired  information,  the  defend- 
ant's right  is  not  lost,  but  continues  until  an  accounting  can 
be  had.6  If  the  purchaser  does  not  pay  his  bid  at  the  time  of 
the  sale  nor  for  a  considerable  period  thereafter,  but,  on  making 
payment,  has  the  certificate  delivered  to  him,  and  dated  as  of 

Hiatt,  23  Iowa,  527;  Snyder  v.  Warren,  2  Cow.  518  ;  Jones  r.  Planters'  Bank,  5 
Humph.  619.  Under  chancery  sales,  in  Tennessee,  the  time  for  redemption  does 
not  commence  running  until  the  sale  is  confirmed.  (Henderson  v.  Lowry,  5 
Yerg.  240;  Wood  v.  Morgan,  4  Humph.  371.) 

1  Ex  parte  Bank  of  Monroe,  7  Hill,  177. 

2  People  v.  Luther,  1  Wend.  42. 

3  Blair  v.  Chamblin,  39  HI.  521 ;  Massey  u.  Westcott,  40  HI.  160;  Wilson   v. 
Conklin,  22  Iowa,  452. 

4  Guim  v.  Locke,  1  Head,  110  ;  Southard  v.  Pope,  9  B.  Monr.  264 ;  Greenup  v. 
Porter,  3  Scam.  64  ;  Miller  v.  Lewis,  4  N.  Y.  553. 

5  Combs  u.  Little,  3  Green's  Ch.  310  ;  Marlatt  u.  Warwick,  18  N.  J.  Eq.  108 
Turner  r.  King,  2  Ired.  Ch.  132.     See  Sec.  337. 

6  Hoisted  v.  Tyng,  18  N.  Y.  375. 


527  REDEMPTION    FROM   EXECUTION    SALES.  §  317 

the  day  of  the  sale,  the  time  in  which  the  defendant  may  re- 
deem will,  in  equity,  as  against  the  purchaser  and  all  persons 
claiming  under  him  with  notice,  be  computed  from  the  day 
of  payment  and  not  from  the  day  of  the  sale.  This  rule  is 
especially  applicable  in  cases  where  it  was  impossible  for  the 
defendant,  from  an  inspection  of  the  papers  in  the  case,  and  of 
the  public  records,  to  ascertain  that  a  sale  had  been  made.1 
An  agreement  to  extend  the  time  for  redemption  does  not 
transform  the  purchaser  into  a  mere  lien-holder.  If  the  de- 
fendant does  not  redeem  within  the  period  fixed  by  the 
agreement,  a  conveyance  may  be  executed  as  in  other  cases.2 
When  a  mortgage  is  foreclosed,  those  iucumbrancers  who 
were  made  parties  to  the  suit,  and  bound  by  the  decree,  must 
exercise  their  right  of  redemption  in  the  time  and  manner 
prescribed  by  statute  ;  but  those  incumbrancers  existing  prior 
to  the  suit,  and  not  made  parties  thereto,  are  not  debarred  of 
their  right  of  redemption  which  existed  independent  of  the 
statute.3 

§  317.  The  classes  of  persons  -who  may  redeem  prop- 
erty which  has  been  sold  nuder  execution  are  designated  in 
the  several  State  statutes  upon  this  subject.  These  statutes, 
while  not  entirely  similar  in  their  purport,  usually  agree  in 
conferring  the  right  of  redemption  on  three  classes  of  persons, 
namely  :  1st.  The  defendant  in  execution,  and  his  successors 
in  interest ;  2d.  Creditors  having  liens  by  judgment ;  and 
3d.  Creditors  having  liens  by  mortgage.  The  fact  that  the 
defendant  has  parted  with  his  interest  in  the  property  does 
not,  in  most  States,  prevent  his  making  a  valid  redemption 
thereof.  He  is  entitled  to  redeem  in  his  capacity  of  judg- 
ment-debtor, irrespective  of  his  other  relations  to  the  property 

1  Maina  v.  Elliott,  50  Cal. ;  Briscoe  v.  York,  53  HI.  484  ;  York  v.  Briscoe,  67 

m.  533. 

2  Southard  v.  Pope,  9  B.  Monr.  264 ;  Ferguson  v.  Smith,  7  Bush,  76.     But  tha 
acceptance  of  part  payment  has  been  held  to  transform  the  purchaser's  interest 
into  a  mere  lien.     (Hug-hart  v.  Lemburg,  45  Ind.  498  ;    Southard  v.  Pope,  9  B. 
Monr.  261.)     See  also  Kaufman  v.  Small  wood,  36  111.  504. 

3  Montgomery  v.  Tutt,  11  Cal.  307  ;  Frink  -u.  Murphy,  21  Cal.  108  ;  Holmesv. 
Bybee,  34  Ind.  262  ;  Proctor  v.  Baker,  15  Ind.  178  ;  Murdock  v.  Ford,  17  Ind.  52 ; 
Wright  v.  Howell,  35  Iowa,  288. 
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sold.1  Hence,  a  defendant  may  redeem  after  he  has  been 
compelled  to  transfer  all  his  assets  to  a  receiver.2  A  grantee, 
assignee,  or  other  successor  in  interest  of  a  judgment-debtor, 
may  redeem.3  But  a  transfer  which  can  be  recognized  at 
law  is  essential.  Hence,  a  purchaser  at  an  execution  sale,  who 
is  entitled  to,  but  has  not  received,  his  deed,  cannot  redeem 
as  the  grantee  of  the  defendant  in  such  execution.4  Creditors 
having  no  mortgage  lien,  and  not  having  reduced  their  claims 
to  certaintj  ^,y  judgment,  are  not  entitled  to  redeem.5  A 
person  is  entitled  to  redeem  if  he  is  the  owner  of  the  judg- 
ment. Hence,  it  is  immaterial  whether  he  is  the  plaintiff  in 
whose  favor  it  was  entered,6  or  the  assignee  of  such  plaintiff.7 
It  is  also  immaterial  whether  the  judgment  is  the  result  of 
contested  litigation,  or  was  confessed8  for  the  purpose  of  creat- 
ing a  right  to  redeem9  after  the  sale  was  made.10  In  nearly 
all  the  States,  the  judgment  under  which  redemption  is  made 
must  be  a  lieu  on  the  property  redeemed.11  Hence,  an  estate 

1  Jones  v.  Planters'  Bank,  5  Humph.  619 ;  Livingston  v.  Arnoux,  11  A.  L.  J. 
Ill  ;  56  N.  Y.  507  ;  Harvey  v.  Spaulding,  16  Iowa,  397.     Hence,  a  mortgagor 
can  redeem  from  his  own  mortgage,  whether  he  had  any  title  to  the  property 
mortgaged  or  not.     (Lorenzana  v.  Camarillo,  45  Cal.  125.) 

2  Livingston  r.  Arnoux,  11  A.  L.  J.  Ill ;  56  N.  Y.  507  ;  15  Abb.  Pr.  N.  S.  158 ; 
Elsworth  v.  Muldoon,  15  Abb.  Pr.  N.  S.  440 ;  46  How.  Pr.  246.  In  apparent  con- 
flict with  the  other  authorities  is  Husted  v.  Dakin,  17  Abb.  Pr.  137.      In  that 
case,  it  was  determined  that  a  judgment-debtor  could  not  redeem,  because  his  in- 
terest in  the  property  had  been  divested  by  a  sale  under  an  antecedent  mortgage. 

3  Hepburn  v.  Kerr,  9  Humph.  726 ;  Stockett  v.  Taylor,  3  Md.  Ch.  537 ;   Stod- 
dard  v.  Forbes,  13  Iowa,  296  ;  Harvey  v.  Spaulding,  16  Iowa,  397  ;  Watson  u. 
Hannum,  10  S.  &  M.  521.     The  trustees  of  an  absconding,  concealed,  or  non- 
resident debtor  are  his  successors  in  interest  to  such  an  extent  that  they  can 
rede"em  his  property.     (Phyfe  v.  Riley,  15  Wend.  248.) 

4  Lathrop  v.  Ferguson,  22  Wend.  116. 

5  Woods  v.  McGavock,  10  Yerg.  133  ;  Thomason  v.  Scales,  12  Ala.  309  ;  Hop- 
kins v.  Webb,  9  Humph.  519. 

6  Prescott  v.  Everts,  4  Wis.  314 ;  Kent  v.  Laffar,  2  Cal.  595 ;  Seevers  v.  Wood, 
12  Iowa,  295. 

7  Aylesworth  v.  Brown,  10  Barb.  167  ;  Ex  parte  Newell,  4  Hill,  608  ;  Van  Hens- 
eelaer  v.  Sheriff,  1  Cow.  443  ;  Ex  parte  Raymond,  1  Den.  272 ;  Beekman  v.  Bunn, 
Hill  &  D.  265 ;  Sweezy  v.  Chandler,  11  111.  445. 

8  Couthnay  v.  Berghaus,  25  Ala.  393. 

9  Snyder  v.  Warren,  2  Cow.  518 ;  Martin  v.  Judd,  60  HI.  78  ;  Arnold  v.  Gif- 
ford,  62  111.  250. 

10  Couthnay   v.  Berghuus,  25  Ala.  393 ;  McMillan  v.  Richards,  9  Cal.  3G5 ; 
Pollard  v.  Taylor,  13  Ala.  604. 

11  Ex  parte  Lawrence,  4  Cow.  417  ;  People  v.  Easton,  2  Wend.  297  ;  Hill  v. 
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for  years  cannot  be  redeemed,  because  it  is  a  chattel  interest, 
to  which  judgment-liens  do  not  extend.1  But  if  the  judgment- 
lien  be  subsisting  as  against  the  defendant  and  his  heirs,  it  is 

o  o 

no  objection  that  it  has  become  dormant  as  against  bona  fide 
purchasers  from  defendant.2  If  the  property  is  sold  several 
times,  a  judgment-creditor  may  make  all  the  necessary  re- 
demptions, although  he  has  but  one  judgment.  For  the  ex- 
ercise of  the  right  of  redemption  under  a  judgment  does  not 
satisfy  it,  nor  impair  its  lien,  nor  in  any  way  disqualify  the 
plaintiff  from  subsequently  exercising  his  rights  of  redemp- 
tion.3 If  property  is  sold  under  a  judgment  for  an  amount 
insufficient  to  satisfy  it,  the  lien  of  the  judgment  is  removed 
from  that  property  ;  so  that  the  plaintiff  cannot,  except  he 
some  other  lien,  redeem  from  the  purchaser,4  unless  his 
right  to  do  so  has  been  affirmed  by  statute.5  A  judgment  or 
mortgage-creditor  is  not  disqualified  from  redeeming  because 
he  has  other  securities  adequate  for  the  protection  of  his 
debt.6  A  mortgagee  may  redeem  from  a  sale,  whether  made 
under  execution,  or  under  a  decree  foreclosing;  another  mort- 

o 

gage.7  It  is  no  valid  objection  that  the  holder  of  the  mortgage- 
debt  acquired  it  by  assignment,8  or  that  the  mortgage  exists 
only  for  the  purpose  of  securing  a  contingent  liability.9  In 
the  absence  of  statutory  provisions  clearly  conferring  the 

Pixley,  G3  Barb.  200  ;  Ex  parte  Stevens,  4  Cow.  133  ;  Ex  parte  Elwood,  1  Den. 
633  ;  Russell  v.  Allen,  10  Pai.  249.  Hence,  the  holder  of  a  judgment  entered  by 
a  justice  of  the  peace  in  another  State  is  not  qualified  to  redeem.  (Freeman  v. 
Jordan,  17  Ala.  500.)  In  Illinois,  the  judgment  need  not  be  a  lien.  (Sweezy  v. 
Chandler,  11  111.  445  ;  Karnes  v.  Lloyd,  52  111.  113. 

1  Merry  v.  Hallet,  2  Cow.  497 ;  Ex  parte  Wilson,  7  Hill,  150  ;  People  u.West- 
ervelt,  17  Wend.  674. 

2  Peru  Iron  Co.  7  Cow.  540. 

3  Ibid. 

4  People  v.  Fleming,  2  N.  Y.  484  ;  Russell  V.  Allen,  10  Paige,  249  ;  Ex  parte 
Paddock,  4  Hill,  544. 

6  Freeman  v.  Jordan,  17  Ala.  500. 

6  Muir  v.  Leitch,  7  Barb.  341 ;  Fletcher  v.  Holmes,  25  Ind.  458. 

7  Frink  v.  Murphy,  21  Cal.  108  ;  Gardner  v.  Emerson,  40  HI.  296 ;  Hasselman 
v.  McKernan,  1  L.  &  Eq.  Reporter,  135. 

8  Bigelow  v.  "Willson,  1  Pick.  485. 

9  Crossen  v.  "White,  19  Iowa,  109.     It  -was  formerly  essential,  in  New  York, 
tha*-  the  mortgage  should  have  been  given  by  the  defendant.     (Hodge  u.  Gal- 
lup, 3  Den.  527.) 

F.  Ex.— 34. 
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power,  it  is  held  that  one  having  a  lien  on  part  only  of  the 
land  sold  is  not  qualified  to  make  am;  redemption  thereof.1 
If  a  redemption  made  by  a  disqualified  person  is  acquiesced 
in  by  the  purchaser  or  other  person  from  whom  the  redemp- 
tion is  made,  it  will  estop  such  person,  after  he  has  received 
the  redemption-money,  from  denying  the  validity  of  the  re- 
demption.- One  creditor  may  redeem  from  another.3  If  a 
sale  is  made  under  several  judgments,  no  person  can  become 
a  redemptiouer  who  is  not  qualified  to  redeem  as  against  all 
of  the  judgments.4 

§  318.   The  statutes  designating  the  persons  to  whom 

the  money  necessary  to  effect  a  redemption  may  be  paid  or 
tendered,  are  by  no  means  uniform  in  their  provisions.  Un- 
der most  of  these  statutes,  however,  a  redemption  maybe  ac- 
complished by  making  payment  to  the  officer  who  made  the 
sale,5  or  to  his  deputy,6  or  to  an  agent  appointed  "by  the  officer 
for  that  purpose,7  or  to  the  officer's  administrator.8  In  some 
States,  payment  may  be  made  to  the  successor  of  the  officer 
who  made  the  sale.9  In  other  States,  it  may  be  made  to  the 
clerk  of  the  County  10  or  District  Court.11  Redemption  may  he 
made  of  the  purchaser  if  he  continues  to  hold  the  certificate 
of  purchase  ;  hut  if  his  rights  have  been  transferred  to  his 
assignee,  or  to  a  redemptiouer,  then  the  payment  may  be  made 

1  Erwin  v.  Schriver,  19  Johns.  379 ;  Huntington  v.  Forkson,  6  Hill,  1-19.   But 
a  different  rule  seems  to  have  applied  to  the  holders  of  mortgage-liens.     (Augur 
v.  "\Viuslow,  Clarke's  Ch.  258.) 

2  Sto'ldard  v.  Forbes,  15  Iowa,  29G ;  Abadie  v.  Lobero,  36  Cal.  390. 

3  Iverson  v.  Shorter,  9  Ala.  713  ;  Karnes  v.  Lloyd,  52  111.  113.     Of  the  rights 
'of  senior  judgment-creditors  to  redeem  from  junior  judgment-creditors,  and  vice 

versa,  see  Jackson  v.  Budd,  7  Cow.  658  ;  People  v.  Fleming,  2  N.  Y.  484;;  Ex 
l>artc  Peru  Iron  Co.  7  Cow.  540  ;  Ex  parte  Ives,  1  Hill,  639. 

4  People  v.  Fleming,  2  N.  Y.  484. 

6  Elkin  v.  People,  3  Scam.  207  ;  Robertson  v.  Dennis,  20  HI.  313. 

6  "Williams  u.  Lash,  8  Minn.  496.     Payment  may  be  made  to  the  deputy  who 
conducted  the  sale,  though  the  principal  has  since  died.     (People  v.  Baker,  20 
\Vend.  602.) 

7  Hall  v.  Fisher,  1  Barb.  Ch.  53  ;  9  Barb.  17. 

8  Stone  u.  Gardner,  20  111.  304. 

9  Elkiu  v.  People,  3  Scam.  207  ;  Robertson  v.  Dennis,  20  HI.  313. 

10  Lytle  v.  Etherly,  10  Yerg.  389. 

11  Armstrong  t'.  Pierson,  5  Iowa,  317  ;  Webb  v.  "Watson.  18  Iowa,  537. 
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to  such  assignee 1  01  redemptioner.2  Payment  to  a  person  not 
authorized  to  receive  it  does  not  effect  a  redemption,3  and 
cannot  be  waived  by  the  officer.4  If  the  purchaser  has  died, 
the  redemption-money  to  which  he  is  entitled  should  be  paid 
to  his  personal  representative  and  not  to  his  heirs.5 

§  319.  Presenting  evidence  of  right  to  redeem. — Usu- 
ally, the  person  seeking  to  make  a  redemption,  unless  he  is 
the  defendant  in  execution,  is  required  to  present  some  evi- 
dence of  his  right  to  redeem.  The  presentation  of  this  evi- 
dence cannot  be  waived  by  the  officer  ; 6  but  it  has  been  held 
that  he  may  first  receive  the  money  and  allow  the  evidence 
of  the  right  to  redeem  to  be  shown  to  him  afterward.7  The 
purchaser  may  waive  the  production  of 'evidence,8  and  is 
deemed  to  have  done  so  when  he  accepts  the  redemption- 
money  without  objection.9  Where  the  person  entitled  to 
resist  the  redemption  does  not  waive  his  right  to  interpose 
objections,  the  evidence  of  the  redemptioner's  right  must  be 
presented  in  the  form  and  method  prescribed  by  statute. 
Otherwise,  the  redemption  will  be  void.10 

1  Camp  v.  Simon,  34  Ala.  126. 

2  Ex  parte  Board,  4  Cow.  420  ;  People  v.  Baker,  20  "Wend.  602. 

3  People  v.  Rathbun,  15  N.  Y.  ."28  ;  Griffin  v.  Chase,  23  Barb.  278. 

4  Littler  v.  People,  43  111.  188. 

5  Campbell  v.  Campbell,  3  Head,  325.     The  place  where  redemption  must  or 
may  be  made  has  not,  so  far  as  we  are  aware,  been  specially  designated  by 
el  at  ute,  except  in  New  York.     In  that  State,  if  the  redemption  is  sought  to  be 
effected  on  the  last  day,  it  must  be  made  at  the  sheriff  'a  office.     (Gilchrist  v. 
Comfort,  34  N.  Y.  235. ) 

6  Waller  v.  Harris,  20  Wend.  555 ;  People  v.  Sheriff  of  Broome,  19  Wend.  87 ; 
People  v.  Covell,  18  Wend.  598. 

7  People  v.  Hansom,  2  Hill,  51 ;  Ex  parte  Board,  4  Cow.  420. 

8  People  v.  Fralick,  12  Mich.  234. 

9  Bank  of  Vergennes  v.  Warren,  7  Hill,  91  ;  Wood  v.  IMorehouse,  45  N.  Y.  369. 

10  If  the  statute  requires  a  copy  of  the  docket  to  be  shown,  a  copy  of  the  judg- 
ment will  not  suffice.      (Haskell  v.  Manlove,  14  Gal.  54.)     A  statute  providing 
for  the  production  of  a  copy  of  the  judgment  is  not  satisfied  by  delivering  a 
copy  of  the  execution.     (Waller  u.  Harris,  20  Wend.  555.)     A  redemption  mado 
without  delivering  to  the  sheriff  a,n  execution  on  the  judgment,  is  void  in  Illinois. 
(Stone  v.  Gardiner,  20  111.  304.)     If  the  redemptioner  claims  to  be  the  assignee  of 
a  judgment  or  mortgage,  evidence  of  the  assignment,  authenticated  as  prescribed 
by  statute,  must  be    produced.       (Williams   v.    Lash,   8   Minn.  49G  ;    Hall    v. 
Thomas,  27    Barb.  55;    People  v.  Fleming,  4  Den.  137.)     If  an  affidavit   of  the 
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§  320.    The  amount  required  to  redeem  property  from 

••JIM  execution  sale  differs  in  the  diiFerent  States.  In  ull,  the 
payment  of  the  sum  bid,  together  with  a  specified  pcrcent- 
i  iu  addition  thereto,  is  exacted.  The  holder  of  the  certifi- 
cate is  Jilso  entitled  to  be  reimbursed  for  such  taxes  as  he 
may  have  necessarily  paid.  In  Massachusetts,  the  person 
redeeming  must  pay  t'.ie  amount,  of  the  bid,  with  interest 
thereon,  and  all  lawful  taxes  and  assessments,  and  such 
reasonable  expenses  as  have  been  incurred  in  necessary  re- 
pairs ;  but  he  is  entitled  to  a  deduction  for  the  value  of  the 
rents  and  profits.1  In  no  case  can  a  redemption  be  made  by 
paying  a  less  sum  than  that  paid  by  the  purchaser.  Hence, 
if  property  be  sold  under  several  judgments  for  one  sum,  a 
redemptioner  cannot  redeem  by  paying  the  amount  of  those 
judgments  which,  as  liens,  were  paramount  to  his  own."  A 
judgment-debtor  may  redeem  from  the  purchaser  by  paying 
the  amount  of  the  bid,  percentage,  and  taxes.  lie  need  not 
first  pay  other  liens  held  by  the  purchaser.3  If  a  person, 
other  than  the  judgment-debtor,  seeks  to  redeem  from  the 
purchaser  or  from  a  redemptioner,  he  must  pay  Jill  liens  of 
the  holder  of  the  certificate  of  purchase  paramount  to  the 
lien  under  which  the  redemption  is  sought  to  be  made.4 
Each  parcel,  separately  sold,  may  be  separately  redeemed.5 
But  if  several  parcels  be  sold  together,  or  if  only  one  parcel 
be  sold,  and  the  redemptioner  owns  only  a  part  thereof,  still 
the  purchaser  cannot  be  compelled  to  accept  anything  less 
than  the  whole  amount  of  his  bid  and  the  percentage  thereon.8 

amount  due  to  the  redemptioner  is  required,  such  affidavit  must  be  explicit 
(People  v.  Becker,  20  N.  Y.  354)  ;  must  not  over-estimate  the  amount  (Smith  v. 
Miller,  25  N.  Y.  G19)  ;  and,  if  made  by  an  agent,  must  state  in  express  terms  tho 
facts  of  agency,  tho  means  and  extent  of  his  knowledge,  and  be  positive  as  to  the 
amount  due  (Ex  parte  Bank  of  Monroe,  7  Hill,  177  ;  Ex  parte  Shumway,  4 
Den.  258). 

1  Norton  v.  Babcock,  2  Met.  518. 

2  SilKmuii  i\  Wing,  7  Hill,  159 ;  Barker  v.  Gates,  1  How.  Pr.  77. 

3  Sharp  o.  Miller,  47  Cal.  82. 

4  People  u.  Ransom,  2  Hill,  51 ;  Knight  v.  Fair,  9  Cal.  117 ;  Warren  v.  Fish, 
7  Minn.  432;  Vandyke  r.  Herman,  3  Cal.  295.     Junior  liens  need  not  be  paid. 
(Rusokrans  v.  Hughson,  1  Cow.  428.) 

5  Dickinson  r.  Gilliland,  1  Cow.  481  ;  Robertson  v.  Dennis,  20  111.  313. 

6  Hawkins  v.  Vineyard,  14  111.  26  ;  Atherton  v.  Jones,  1  N.  H.  363  ;  Bond  u. 
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Redemption  must  be  made  in  money.  It  may,  in  the  absence 
of  statutes  to  the  contrary,  be  made  in  greenbacks  or  any 
other  legal  tender.1  It  cannot  be  made  in  ordinary  nor  in 
certified  bank  checks,2  nor  in  certificates  of  deposit.3  It 
might  formerly,  in  jSTew  York,  be  made  in  current  bank-bills.4 
The  purchaser  may,  however,  accept  redemption  in  any  mode 
of  payment  satisfactory  to  him.5  If  the  sum  paid  is  too  little 
the  redemption  is  void,6  unless  the  deficiency  is  too  trifling  to 
be  worthy  of  consideration,7  or  the  sum  paid  is  accepted  by 
the  holder  of  the  certificate  of  purchase,  without  objection.8 
The  payment  of  too  much  by  a  redeeming  creditor  does  not 
avoid  the  redemption.9  A  junior  creditor,  who  procures  an 
assignment  of  the  certificate  of  purchase,  is  entitled  to  the 
benefits  of  a  redemptioner.  Redemption  from  him  cannot  be 
made  without  paying  the  amount  of  a  lien  held  by  him, 
and  paramount  to  that  under  which  the  redemption  is  sought 
to  be  made.10  A  purchaser  cannot  compel  the  defendant  to 
pay  a  debt  which  has  been  assigned  to  the  former  by  an  as- 
signor who  has  not  redeemed.11  A  tender  iu  bank-notes  is 
good,  if  not  objected  to  on  that  account.12 

§  321.  The  effect  of  a  redemption.  —  In  some  of  the 
States,  the  purchaser  at  an  execution  sale  is,  upon  payment 
of  the  amount  of  his  bid,  entitled  to  an  immediate  convey- 
ance of  the  property.  By  such  conveyance  he  is  at  once  in- 
vested with  the  legal  title,  and  continues  so  invested  until  he 

Bond,  2  Pick.  382  ;  Foss  v.  Stickney,  5  Greenl.  390 ;  Freeman  on  Cotenancy  and 
Partition,  Sees.  176,  371. 

1  People  v.  Mayhew,  2G  Cal.  655. 

2  Lyttle  v.  Etherly,  10  Yerg.  389  ;  Thome  v.  San  Francisco,  4  Cal.  127. 

3  Dougherty  u.  Hughes,  3  G.  Greene,  92. 

4  Hall  v.  Fisher,  9  Barb.  17  ;  Ex  parte  Board,  4  Cow.  420. 
6  Stone  v.  Smith,  2  How.  Pr.  117. 

6  Dickinson  v.  Gilliland,  1  Cow.  481 ;  Hall  v.  Fisher,  1  Barb.  Ch.  53. 

7  Ex  parte  Becker,  4  Hill,  613. 

8  Karnes  v.  Lloyd,  52  111.  113. 

9  Beekman  v.    Bunn,  Hill  &  D.  265 ;    Symonds  V.  Peck,  10  How.  Pr.  395 ; 
Neilson  v.'  NMlson,  5  Barb.  565. 

10  Goode  v.  Curamings,  35  Iowa,  67. 

11  Farnsworth  v.  Howard,  1  Cold.  215, 

12  Lowry  v   MoGhee,  8  Yerg.  242. 
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makes  a  reconveyance  to  the  defendant.  Where  this  rule 
prevails,  the  defendant,  in  case  the  purchaser  refuses  to  re- 
ceive the  redemption-money,  or  to  reconve}7  the  title,  is 
obliged  to  resort  to  a  bill  to  redeem  in  order  to  enforce  his 
rights,  and  become  reinvested  with  the  legal  title  to  his  prop- 
erty.1 In  the  majority  of  the  States,  no  valid  conveyance  can 
be  made  until  after  the  expiration  of  the  time  allowed  to  re- 
deem. In  these  States,  a  redemption  accomplished  by  the 
judgment-debtor,  or  his  grantee,  has  the  effect  of  extinguish- 
ing the  rights  of  the  purchaser,  and  of  releasing  the  defend- 
ant's title  from  the  consequences  of  the  sale,  but  leaving  it 
subject  to  all  other  valid  rights  and  liens.2  If  the  redemption 
is  made  by  a  creditor  of  the  judgment-debtor,  it  operates  as 
a  transfer  to  such  creditor  of  the  purchaser's  rights  in  the 
property,  and  entitles  him  to  a  conveyance,  if  no  redemption 
is  made  from  him  in  the  time  and  mode  authorized  by  law. 
If,  from  any  cause,  the  sale  was  void,  the  redemptiouer  acquires 
uo  title,  for  his  rights,  like  the  purchaser's,  are  dependent 
upon  a  valid  judgment  and  sale.3  But  the  redemptioner  is 
not,  any  more  than  the  purchaser,  responsible  for  mere  errors 
in  the  proceedings.  Nor  will  his  redemption  become  inopera- 
tive through  the  subsequent  reversal  of  his  judgment.4  The 
fact  of  redemption  by  a  creditor,  and  of  his  acquisition  of 
valuable  property  thereby,  does  not  release  or  otherwise  im- 
pair the  judgment  or  other  obligation  by  virtue  of  which  he 
was  qualified  to  redeem.5  The  effect  of  a  redemption  cannot 
be  destroyed  by  showing  that  the  money  paid  was  advanced 
to  the  redemptioner  by  some  third  person.  It  is  immaterial 
where  the  money  comes  from.6  A  redemption  once  consum- 
mated cannot  be  recalled.7  A  redemption  can  affect  only  the 

1  Paris  v.  Burger,  4  Humph.  325  ;  Hawkins  v.  Jamison,  Mart.  &  Yerg.  S3 ; 
Mitchell  v.  Brown,  6  Coldw.  505  ;  Pillow  v.  Langtree,  5  Humph.  389  ;  Buric  r. 
Bank  of  Tenn.  3  Head,  G8G. 

2  Phyfo  v.  Rilcy,  15  Wend.   243  ;  Warren  v.  Fish,  7  Minn.  432 ;    Bodiuo  v. 
Moore,  18  N.  Y.  347. 

8  Johnson  v.  Baker,  38  111.  99  ;  Keeling  v.  Heard,  3  Head,  592.  < 

4  McLagan  v.  Brown,  11  III.  519. 

6  Emmet  v.  Bradstreet,  20  Wend.  50 ;  Van  Horno  v.  McLaren,  8  Pai.  285. 

6  Seale  v.  Doano,  17  Cal.  476. 

7  American  Exch.  Bank  r.  M.  C.  &  B.  Co.  G  Hill,  3G2.     The  case  of  Wilkina 
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interest  which  the  redemptioner  was  entitled  to  redeem. 
Hence,  if  the  redemptioner  be  a  part  owner,  or  be  entitled 
to  redeem  because  he  has  a  lieu  against  a  part  owner,  his  re- 
demption does  not  release  the  interest  of  the  other  part  own- 
ers, although  he  is  compelled  to  pay  the  full  amount  of  the 
purchaser's  bid,  and  the  percentage  allowed  thereon  by  law.1 
Defendant  is  not,  after  redeeming,  entitled  to  recover  of  the 
purchaser  for  rents  while  the  latter  was  in  possession.2 

§  322.  Bills  to  redeem.  —  A  judgment -debtor,  or  other 
person  entitled  to  redeem,  may  find  it  necessary  to  resort  to 
equity  for  the  protection  or  enforcement  of  his  rights. 
Where  a  deed  has  been  given,  which  is  defeasable  upon  pay- 
in  out  of  the  redemption-money,  the  defendant  may,  in  equity, 
after  a  tender  has  been  made  and  refused,  compel  a  reconvey- 
ance.3 Even  where  the  form  of  procedure  is  such  that  no  deed 
is  given  before  the  termination  of  the  period  allowed  for  re- 
demption, a  bill  to  redeem  may  be  sustained  if  it  contains  an 
offer  to  pay  the  sum  due.4 

v.  Willson,  decided  by  the  Supreme  Court  of  California,  April  3,  1876,  is  opposed 
to  the  rule  here  stated.  In  this  case,  money  had  been  deposited  to  effect  a  re- 
demption. Subsequently,  a  deed  was  executed  by  the  sheriff,  and  thereafter  the 
redemption-money  was  withdrawn.  The  Court  said  :  "  Conceding  that  the  de- 
posit of  the  redemption-money  in  the  hands  of  the  sheriff,  by  Wade,  defeated  the 
authority  of  the  sheriff  to  deliver  the  deed  to  Willson,  Wade's  subsequent  with- 
drawal of  the  redemption-money  operated  as  to  Wade,  and  as  to  the  appellant, 
claiming  through  him  by  subsequent  conveyance,  to  restore  the  necessary  author- 
ity to  the  sheriff,  and  to  ratify  the  precedent  delivery  of  the  deed  by  the  latter. 
In  delivering  the  deed,  the  sheriff  acted  as  the  agent  of  Wade,  the  execution- 
defendant,  and  a  present  want  of  authority  might,  as  in  other  cases,  be  supplied 
by  the  subsequent  ratification  of  the  principal.  Wade,  or  his  grantee,  cannot, 
in  view  of  the  subsequent  withdrawal  of  the  redemption-money,  (even  though 
accompanying  it  with  the  protest  which  he  made)  come  now  to  say  that  the 
sheriff  had  not  the  requisite  authority  to  deliver  the  deed,  and  by  this  means  not 
only  appropriate  the  redemption-money,  but  retain  the  land  also." 

1  Neilson  v.  Neilson,  5  Barb.  565  ;  Quinn  v.  Kenney,  47  Cal.  147  ;  Freeman  on 
Cotenancy  and  Partition,  Sees.  176,  371. 

2  Kannon  v.  Pillow,  7  Humph.  281. 

3  Moore  v.  Gore,  35  Ala.  701 ;  Walker  v.  Ball,  39  Ala.  301. 

4  Semp  v.  Jilitchell,  36  Ind.  249  ;  Simmons  v.  Marable,  11  Humph.  436  ;  Jonea 
l'.  Planters'  Bank,  5  Humph.  619  ;  Walker  v.  Brown,  45  Miss.  615.    A  bill  may, 
in  California,  be  sustained  by  a  mortgagee  to  redeem  from  a  prior  mortgage  (Dau- 
benspeek  v.  Platt,  22  Cal.  330)  or  from,  a  foreclosure  s;ile  under  a  decree  to  which 
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§  323.  The  title  of  the  purchaser  and  of  the  judgment- 
debtor,  before  the  redemption  right  is  lost. — The  respect- 
ive interests  of  the  defendant  in  execution  and  the  pur- 
chaser at  the  sale,  during  the  time  that  the  former  is  entitled 
to  redeem,  are  difficult  to  describe,  though  they  are  no  doubt 
\vcll  understood.  It  is  certain  that  prior  to  the  execution  of 
the  sheriff's  deed  the  purchaser  has  no  title  in  the  lands  pur- 
chased. He  cannot  recover  possession,  nor  can  he,  unless  ex- 
pressly authorized  by  statute,  maintain  any  action  for  rents  and 
profits.1  Frequently  his  interest  is  spoken  of  as  that  of  a 
mere  lien-holder.2  "The  purchaser,  prior  to  the  execution 
of  the  sheriff's  deed,  holds  merely  a  lieu  upon  the  land,  diff- 
ering from  the  lien  of  the  judgment  in  this,  that  it  is  more 
specific  and  may  continue  after  that  of  the  judgment  has  ex- 
pired, and  that  the  lien  is  much  nearer  a  complete  enforce- 
ment than  that  of  the  judgment — the  single  act  of  the  exe- 
cution and  delivery  of  the  sheriff's  deed  being  required."3 
But  the  interest  of  the  purchaser  is  certainly  something  more 
than  a  lien.  It  seems  more  like  an  inchoate  title  than  like 
a  lieu  ;  and  it  is  generally,  for  the  purposes  both  of  voluntary 
and  involuntary  transfer,  treated  like  real  estate.4  And  while 
the  purchaser  has  something  more  than  a  mere  lieu,  the 
judgment-debtor,  until  after  the  expiration  of  the  time  to  re- 
deem, has  au  interest  different  from,  and  superior  to,  a  mere 
right  or  equity  of  redemption.  He  is  the  holder  of  the  legal 
title,  and  must  in  all  respects  be  treated  as  the  o\vner  of  the 
land,  even  after  he  has  lost  his  right  of  redemption,  unless  a 
deed  has  been  executed  in  pursuance  of  the  sale.  "  To  speak 
of  his  right  as  a  mere  right  to  redeem  is  consequently  incor- 
rect and  misleading,  for  it  was  something  very  much  more 
while  the  right  existed,  and  it  did  not  terminate  when  the 

he  was  not  a  party  (Siter  v.  Jewett,  33  Gal.  92).  In  Wisconsin,  a  mortgagee 
may  sustain  a  bill  to  redeem  from  a  sale  made  en  masse.  (Raymond  v.  Pauli, 
22  Wis.  531.) 

1  Evertson  v.  Sawyer,  2  Wend.  507  ;  Bissell  v.  Payn,  20  Johns.  3. 

2  Vaughn  v.  Ely,  4  Barb.  159 ;  Peru  Iron  Co.  7  Cow.  510. 

3  People  v.  Mayhew,  2G  Cal.  GGO  ;  Baber  o.  McLellan,  30  Cal.  135. 

4  Page  r.  Pu>gers,  31  Cal.  293 ;  N.  Y.  L.  I.  &  T.  Co.  v.  Bailey,  3  Ed.  Ch.  417  ; 
VTriyht  v.  Douglas,  2  N.  Y.  373;  Green   r.  Clark,  31  Cal.  591 ;  Abadie  r.  Lo- 
bero,  36  Cal.  397  ;   Smith  v.  Colvin,  17  Barb.  157. 
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right  of  redemption  was  gone,  but  might  continue  at  the  will 
or  through  the  inaction  of  another  indefinitely." 1 

1  Whiting  v.  Butler,  29  Mich.  139. 
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OF   THE    SHERIFF'S    OR  CONSTABLE'S  DEED. 

$  324.  The  necessity  for  a  conveyance. 

$  325.  The  necessity  of  authority  to  make  a  conveyance. 

$  326.  How  the  execution  of  the  deed  may  be  compelled* 

§  327.  By  whom  the  deed  may  be  made. 

$  328.  When  and  to  whom  may  be  made. 

$  329.  Form,  recitals,  and  variances. 

$  330.  Description  of  property. 

$  331.  The  acknowledgment. 

}  332.  Executing  second  deed  where  the  first  is  defective, 

$  333.  The  effect  of  deeds  by  relation. 

.  $  334.  Contradicting. 

§  324.  The  necessity  for  a  conveyance. — In  order  to 
divest  the  legal  title  held  by  the  defendant  in  execution,  a 
conveyance  must,  in  most  of  the  States,  be  made  by  the 
proper  officer,  in  pursuance  of  a  prior  levy  and  sale.  Until  he 
receives  this  muniment  of  title,  the  rights  of  the  purchaser 
are  imperfect  and  inchoate.  Though  he  is  entitled  on  de- 
mand to  receive  a  conveyance,  he  cannot  be  treated  as  the 
owner  of  the  property  till  it  has  vested  in  him  by  a  deed  ex- 
ecuted by  the  proper  authority.1  In  Maryland,  it  has  been 
"held  that  the  sale  of  land  by  the  sheriff,  seized  under  fieri 
facias,  transferred  the  legal  estate  to  the  vendee  by  operation 
of  law  ;  and  that  a  deed  from  the  sheriff  was  not  necessary."2 

1  Spoor  v.  Phillips,  27  Ala.  193 ;  Doe  r.  Douston,  1  B.  &  Aid.  230;  Robinson 
v.  Garth,  G  Ala.  204 ;  Kelly  v.  The  Governor,  14  Ala.  541 ;  Young  v.  Withers, 
8  Dana,  1G5  ;  Doe  v.  Miller,  10  U.  C.  Q.  B.  G5;  Smith  v.  Houston,  16  Ala.  Ill ; 
Duprey  v.   Koran,  4  Cal.  196  ;  Curtis  v.  Millard,  14  Iowa,  128  ;  Warfield  v. 
Woodward,  4  G.  Greene,  386  ;  Anthony  v.  Wessel,  9  Cal.  103  ;  People  v.  Mayhew, 
26  Cal.  6513 ;  Children  v.  Alliu,  17  La.  37 ;  Dufour  v.  Camfranc,  11  Mart.  607; 
Strain  r.  Murphy,  49  Mo.  337  ;  Rogers  v.  Cawood,  1  Swan,  142  ;  Legcr  v.  Doyle, 
11  Rich.  109;  Holmes  r.  McMaster,  1  Rich.  Ch.  340;  Schermerhorn  v.  Merrill, 
1  Barb.  511 ;  Smith  r.  Colvin,  17  Barb.  157 ;  Crutsinger  v.  Catron,  10  Humph. 
£4  ;  Edwards  r.  Miller,  4  Heisk.  314. 

2  Remington  t\  Linthicum,  14  Pet.  92  ;  Boring  v.  Lemmon,  5  H.  &  J.  223. 
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In  Texas,  the  Supreme  Court  has  said  that :  "The  making  of 
a  deed  by  the  sheriff  is  but  a  ministerial  act ;  and  if  the 
judgment  and  execution  be  valid  and  regular,  the  deed  itself 
may  be  omitted  in  the  evidence,  if  it  be  shown  that  the  party 
claiming  under  the  deed  purchased  under  the  execution."1 
The  necessity  for  a  conveyance  does  not  exist  where  the 
lands  of  the  defendant  are  extended  under  an  elegit.  The 
proceedings  of  the  sheriff  and  the  jury  summoned  by  him, 
when  properly  set  forth  in  his  return,  operate  as  a  transfer  of 
the  defendant's  title,  and,  without  any  further  assurance  of 
title,  make  the  judgment-creditor  a  tenant  by  elegit. 

§  325.  Deed  made  without  authority  is  void. — A  deed 
made  by  an  officer  is  merely  the  execution  of  an  authority 
created  by  statute.  Unless  the  essential  conditions  prescribed 
by  statute  exist,  the  power  to  execute  the  deed  cannot  be 
affirmed ;  and  an  officer's  deed,  executed  where  he  had  no 
power  or  authority  to  make  it,  is,  in  legal  effect,  no  deed  what- 
ever. It  is  absolutely  void.  It  is  impossible,  owing  to  con- 
flicting decisions,  to  say  precisely  what  must  in  all  cases  exist 
to  confer  authority  upon  an  officer  to  execute  a  deed.  These 
four  things  may,  however,  beyond  question,  be  affirmed  to  be 
indispensable  ;  for  without  them  a  sheriff's  or  constable's 
deed  has  no  legal  effect  :  there  must  exist  a  judgment2  and 
an  execution,3  neither  of  which  is  void  ;  the  time  for  redemp- 
tion must  have  expired  without  any  redemption  having  been 
made  ; 4  and  the  lands  which  the  officer  undertakes  to  convey 
must  be  situate  within  the  territorial  jurisdiction  in  which 
he  is  authorized  to  act.5  A  sale  may  be  made  under  several 
writs.  Some  of  these  writs  may  be  valid,  and  the  others  void. 
If  either  of  the  writs  under  which  a  sale  is  made  is  valid,  the 
officer  has  the  power  to  sell,  and  consequently  the  power  to 
convey.  If  in  his  deed  he  recites  several  writs,  some  of 
which  are  valid  and  some  void,  the  recital  of  the  void  writs 

1  Leland  v.  Wilson,  34  Tex.  91 ;  Fleming  v.  Powell,  2  Tex.  225. 

2  Leland  v.  Wilson,  34  Tex.  79.     See  Sec.  350. 

3  Watson  v.  Tindall,  24  Geo.  494. 

*  Gorhara  v.  Wing-,  10  Mich.  4S6  ;    Delabay  v.  McConnell,  4  Scam.  157.     See 
Bee.  316. 
6  Hanby  v.  Tucker,  23  Geo.  132. 
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may  be  treated  as  surplusage,  and  the  deed,  being  supported 
by  the  valid  writ  and  the  power  to  sell  and  convey  thereby 
conferred,  is  as  effective  as  if  all  the  writs  were  unobjection- 
able.1 

§  326.  How  the  execution  of  a  deed  may  be  com- 
pelled.— The  officer  authorized  by  law  to  make  the  convey- 
ance maj-  refuse  to  do  so.  In  such  an  event,  the  holder  of 
the  certificate  of  purchase  seems  to  have  three  available 
remedies,  each  of  which  is,  in  ordinary  circumstances,  ade- 
quate for  the  enforcement  of  his  rights.  lie  may,  on  motion 
in  the  original  case,  obtain  a  rule  commanding  the  sherift'  to 
execute  a  deed  ; 2  or  he  may  proceed  against  the  sherift'  in 
equity,  and  there  compel  him  to  comply  with  the  terms  of  the 
certificate  of  purchase  ; 3  or  he  may  accomplish  a  like  result 
by  proceeding  by  mandamus.4 

§  327.  By  whom  the  deed  may  be  made. — The  officer 
who  made  the  sale,  whether  he  continues  in  office  or  not,  is, 
in  ordinary  circumstances,  and  in  the  absence  of  statutory 
provisions  to  the  contrary,  the  proper  person  to  make  the 
conveyance.  But  the  execution  of  the  conveyance  is  a  mere 
ministerial  act.  Hence,  it  may  be  done  by  a  deputy,  acting 
in  the  name  of  his  principal.  The  power  of  sheriffs  to  appoint 
under  and  deputy-sheriffs  seems  always  to  have  been  con- 
ceded ;  and  whenever  a  person  has  been  appointed  an  under  or 
deputy-sherift'  in  such  a  mode  as  is  regarded  as  valid  by  the  laws 
of  his  State,  he  has  full  authority  to  execute  conveyances  in 
the  name  of  his  principal,5  though  his  appointment  was  made 

1  Glasgow  v.  Smith,  Overt.    144 ;  Bailey  v.  Morgan,  Busb.  352 ;    Seawell  v. 
Cape  Fear  Bank,  3  Dev.  279  ;  Hatton  v.  Dew,  3  Murph.  260  ;  Richards  r.  Allen, 
3  E.  D.  Smith,  299  ;  Banks  v.  Evans,  10  S.  &  il.  35 ;  Shirk  v.  Wilson,  13  Ind. 
120. 

2  People  v.  Haskins,  7  Wend.  468. 

3  Witham  r.  Smith,  5  Grant's  Ch.  203. 

4  People  v.  Irwin,  14  Cal.  428  ;  People  v.  Fleming,  2  N.  Y.  484. 

6  Kellar  r.  Blanchard,  21  La.  An.  38  ;  Evans  v.  Wilder,  7  Mo.  359  ;  Jackson 
f.  Bush,  10  Johns.  223  ;  Sandford  v.  Coosa,  12  Johns.  162  ;  Gorham  v.  Gale,  7 
Cow.  739;  Haiiies  r.  Liudsoy,  4  Ohio,  88;  Anderson  v.  Brown,  9  Ohio,  151; 
I.Vrr  o.  Hunt,  M  Iowa,  206  ;  Young  v.  Smith,  10  B.  Monr.  293  ;  Glascow  r. 
Bmith,  1  Overt.  144. 
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by  parol  only.1  But  here,  as  in  other  cases,  the  act  must 
appear  to  be  that  of  the  principal.  Hence,  deeds  made  by 
deputy-sheriffs  in  their  own  names  have  uniformly  been  de- 
clared void.2  In  Michigan,  it  is  claimed  that  a  distinction 
ought  to  be  made  between  the  acts  of  an  under-sheriff  and 
those  of  a  deputy.  The  former,  it  is  said,  may  act  in  his  own 
name  ; 3  while  the  latter  must  always  assu-me  to  act  in  the 
name  of  his  principal.  We  doubt  the  propriety  of  this  dis- 
tinction. The  authority  of  a  deputy  to  execute  a  deed  seems 
to  continue  as  long  as  that  of  his  principal,  unless  he  is  re- 
moved from  office  by  such  principal.  Hence,  the  deputy  may 
make  a  deed  after  his  principal  is  out  of  office,4  though  not 
iifter  his  death.3  If  a  sale  be  made  by  a  deputy,  the  convey- 
ance may  be  executed  by  the  principal.6  When  the  term  of 
the  officer  who  made  the  sale  terminates,  his  power  to  make 
the  conveyance  continues.  In  fact,  unless  the  new  sheriff  is 
specially  authorized  by  .statute,  he  seems  to  have  no  authority 
whatever  to  make  a  conveyance  based  on  a  sale  made'by  his 
predecessor.7  In  a  number  of  the  States,  the  new  sheriff  is 
authorized  to  make  conveyances  in  certain  contingencies — as 
when  the  ex-sheriff  is  dead,  or  has  departed  from  the  State, 
or  is,  from  some  other  cause,  disabled  from  acting.8  But  in 
these  States,  the  act  of  the  new  sheriff  seems  to  be  regarded 
with  suspicion.  He  is  considered  to  be  in  the  exercise  of  a 
special  statutory  authority.  Hence,  persons  claiming  under 
Ins  deed  are  required  to  show  that  the  contingency  requi- 
site to  authorize  his  action  did,  in  fact,  arise,  and  that  his 
authority  was  pursued  in  the  manner,  and  under  the  circum- 

1  McGee  v.  Eastis,  3  Stew.  307.     See,  also,  Jackson  v.  Davis,  18  Johns.  7. 

2  Lewes  v.  Thompson,  3  Cal.  266  ;  Evans  v.  Wilder,  7  Mo.  359  ;  Anderson  v. 
Brown,  9  Ohio,  151 ;  Parker  v.  Kett,  1  Salk.  96. 

3  Calendar  v.  Olcott,  1  Mich.  344. 

•i  Tuttle  v.  Jackson,  6  Wend.  213  ;  Mills  v.  Tukey,  22  Cal.  373.  In  fmch  cir- 
cumstances, the  authority  of  the  deputy  ought  to  be  shown.  (Cloud  v.  El  Do- 
rado Co.  12  Cal.  128.) 

5  Anderson  v.  Brown,  9  Ohio,  151. 

6  Ogdeu  v.  Walters,  12  Kans.  282. 

7  Dunn  v.  Bowring,  8  Cal.  406  ;  Lemon  v.  Craddock,  Litt.  S.  C.  251 ;  Porter  V. 
Mariner,  50  Mo.  364  ;  Anthony  u.  Wessel,  9  Cal.  103. 

8  Mills  u.  Tukey,  22  Cal.  373. 
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stances,  designated  by  the  statute.1  In  some  of  the  States, 
(lie  conveyance  must  be  executed  by  the  person  in  office  when 
the  certificate  of  sale  is  returned,  and  a  deed  thereon  de- 
manded ;  -  while,  in  others,  the  person  in  office  and  the  one 
who  made  the  sale  seem  equally  competent  to  act.3  Even  if 
it  happen  that  there  is  no  person  in  existence  authorized  to 
make  the  conveyance,  still  the  purchaser  is  not  without  ade- 
quate remedy.  In  Alabama,  it  has  been  held  that  a,  pur- 
<  hascr  could  sustain  an  action  in  equity  to  have  the  title  of  the 
defendant  in  execution  declared  to  be  divested  by  the  sale.4 
This  form  of  proceeding  seems  indefensible  to  us,  because  it 
assumes  that  Courts  of  Equity  will,  contrary  to  their  ordinary 
practice,  undertake  to  act  directly  upon  the  legal  title.  The 
more  appropriate  and  more  usual  practice  is  to  apply  to  the 
Court  for  the  appointment  of  some  person  to  execute  the 
deed.5 

§  328.    When  and  to  whom  the  deed  may  be  made. — 

The  deed  can  only  be  made  to  the  original  purchaser6  at  the 
sale,  or  to  his  successor  in  interest.  The  interest  of  the  pur- 
chaser may,  as  we  have  already  shown,7  be  assigned  ;  or  it 
may,  at  his  death,  become  vested  in  his  heirs  or  devisees,8 
or  his  executors  or  administrators,  in  trust  for  such  heirs  or 
devisees.  In  most  States,  no  valid  conveyance  can  be  made 
until  the  time  for  redemption  has  terminated.  We  have  been 
unable  to  find  any  adjudications  showing  when  the  right  to 
demand  a  deed  is  barred  by  lapse  of  time.  The  question  is 
discussed  at  some  length  in  Rucker  v.  Dooley,  49  111.  377, 

1  Wortham  v.  Cherry,  3  Head,  468  ;  Thornton  v.  Boyd,  25  Miss.  598  ;  Harris 
r.  Irwin,  7  Ired.  432 ;  Phillips  u.  Jamison,  14  B.  Mon.  579 ;  Woods  v.  Lane,  '2  S. 
fc  R.  53. 

2  Conger  v.  Converse,  9  Iowa,  554 ;  Fretwell  v.  Morrow,  7  G-eo.  264  ;  Fowble 
r.  Rayberg,  4  Ohio,  45. 

3  McEhnurrny  r.  Ardis,  3  Strob.  212. 

4  Stewart  r.  Stokes,  33  Ala.  494. 

5  Sickles  v.  Hogeboom,  10  Wend.  5G2  ;  Dunn  v.  Boring,  8  Gal.  406. 

6  Rice  u.  Smith,  18  N.  H.  369  ;  Johnson  v.  Adleman,  35  111.  265  ;  Davis  v.  Me- 
Tickers,  11  111.  327. 

7  Sec.  313. 

8  Summers  v.  Palmer,  10  Rich.  98 ;  Swink  u.  Thompson,  31  Mo.  336  ;  Sec.  3U 


543  SHERIFF'S  OR  CONSTABLE'S  DEED.  §  329 

where  a  conveyance  executed  twenty-nine  years  after  the  sale 
\TUS  set  aside. 

§  329.  Of  the  form  and  recitals  of  the  deed,  and  va- 
riances therein. — A  deed  made  by  a  sheriff,  in  pursuance  of 
a  sale  under  execution,  ought,  in  addition  to  the  matters  con- 
tained in  ordinary  conveyances,  recite  :  1st.  The  rendition 
of  the  judgment,  showing  its  date,  the  parties  thereto,  its 
amount,  and  the  Court  wherein  it  was  entered  ;  2d.  The  date 
of  the  issuing  of  the  execution  and  of  its  reception  by  the 
officer ;  3d.  The  levy  ;  4th.  That  notice  of  the  sale  was 
given  as  prescribed  by  law  ;  5th.  That,  on  a  day  specified, 
the  property  was  sold  to  a  person  specified,  for  a  designated 
sum,  being  the  highest  bid  for  the  same  ;  and  6th.  That  the 
time  for  redemption  has  expired  without  any  person's  redeem- 
ing the  premises  sold.  "Regularly,  the  deed  should  recite 
the  recovery  of  the  judgment,  the  name  of  the  judgment- 
creditor  or  creditors  and  the  judgment-debtor  or  debtors,  the 
issuing  of  the  execution  on  the  judgment,  and  the  levy  and 
sale  thereunder."  l  In  Ohio,  the  statute  directs  that  the  deed 
"shall  recite  the  execution  or  executions,  or  the  substance 
thereof,  the  names  of  the  parties,  and  the  amount,  and  date 
of  the  term  of  rendition  of  each  judgment."2 

"  Our  statute  requires  the  deed  to  recite  the  names  of  the 
parties  to  the  execution,  the  date  when  issued,  the  date 
of  the  judgment,  order,  or  decree,  and  other  particulars 
as  recited  in  the  execution  ;  also  a  description  of  the  prop- 
erty, the  time,  place,  and  manner  of  the  sale."3  In  Mis- 
souri, a  sheriff 's  deed  failing  to  substantially  comply  with 
the  statute  will  probably  be  treated  as  void.  In  other  States, 
statutes  prescribing  the  recitals  to  be  inserted  in  a  sheriff's 
deed  are  regarded  as  directory  merely.4  In  the  commence- 
ment of  this  section  we  stated  that  the  deed  ought  to 

1  Hihn  v.  Peck,  30  Cal.  288 ;  Donohue  v.  McNulty,  24  Cal.  411 ;  Wiseman  v. 
McNulty,  25  Wis.  230. 

2  C.  C.  P.  Ohio,  Sec.  438. 

3  Wack  v.  Stevenson,  54  Mo.  485 ;   Wilhite  v.  Wilhite,  53  Mo.  71 ;  Tanner  u. 
fitine,  18  Mo.  580  ;  Carpenter  v.  King,  42  Mo.  219. 

4  Clark  v.  Sawyer,   48   Cal.  133;  Perkins   v.  Dibble,  10   Ohio,  433;  Jordan  v. 
Bradshaw,  17  Ark.  106 ;  Bettison  v.  Budd,  17  Ark.  546. 
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(•••iitain  certain  recitals.  The  word  "ought,"  as  there  used, 
'  i  by  no  means  equivalent  to  "must."  Each  of  the  recitals 
there  specified  ought  to  he  incorporated  in  each  sheriff's 
deed,  so  that  the  source  of  his  authority  and  the  time  and 
manner  of  its  exercise  can  be  ascertained  with  ease  and  cer- 
tainty. But,  except  where  a  contrary  rule  has  resulted  from 
tutory  prescriptions,  it  is  probable  that  each,  and  possibly 
tlu;t  all,  of  these  recitals  may  be  omitted  from  a  deed  without 
destroying  its  validity.  The  authority  of  the  officer  to  con- 
vey depends  upon  the  existence  of  certain  precedent  facts. 
The  existence  of  these  facts  may  be  shown  otherwise  than  by 
t!ie  recitals  in  the  deed.  In  fact,  the  more  important  facts, 
such  as  the  rendition  and  entry  of  the  judgment  and  the  issuing 
of  the  execution,  cannot,  in  most  States,  be  established  by  the 
recitals  in  the  deed.  The  judgment  and  execution  must  be 
offered  in  evidence,  unless,  though  once  existing,  their  pro- 
duction has  become  impossible.  Hence,  if  it  be  shown  that 
the  officer  was  authorized  to  convey,  the  omission  to  recite  in 
the  deed  the  facts  upon  which  his  authority  was  based  will 
almost  uniformly  be  regarded  as  in  no  way  impairing  the  ef- 
fect of  his  deed.1  The  failure  to  recite  a  levy,2  or  to  show 
why  a  sale  was  not  made  at  the  first  term,3  is  of  no  conse- 
quence. While  the  recital  of  the  several  facts  upon  which 
the  officer's  authority  to  convey  depends  is  not  indispensable, 
yet  it  is  usually  made  or  attempted  in  each  deed.  The  at- 
tempt frequently  results  in  mistakes.  The  name  of  one  of 
the  parties,  the  date  of  some  of  the  facts,  or  the  amount  of 
the  execution  or  of  the  sale,  may  be  incorrectly  stated.  But 
if  the  recital  be  unnecessary,  the  fact  that  it  is  either  imper- 
fectly or  incorrectly  made  can  be  of  no  consequence.  Hence, 
the  Courts  have  uniformly  disregarded  variances,  errors,  and 
omissions  in  the  recitals  of  deeds  made  in  pursuance  of  sales 

1  Blood  v.  Light,  38  Cal.  659  ;  Jackson  v.  Pratt,  10  Johns.  381  ;  Welsh  v.  Joy, 
13  Pick.  477 ;  Hay-ward  r.  Cain,  110  Mass.  273  ;  Armstrong  v.  McCoy,  8  Ohio, 
1-  >  ;  Perkins  v.  Dibble,  10  Ohio,  4.33  ;  Jackson  v.  Jones,  9  Cow.  182  ;  Averill  v. 
Wilson,  4  Barb.  180  ;  Howard  v.  North,  5  Tex.  311 ;  Craig  v.  Vance,  Overt.  209; 
Harrison  u.  Maxwell,  2  N.  &  McC.  347  ;  Carter  v.  Spencer,  7  Ired.  14. 

2  Foulk  v.  Colburn,  48  Mo.  225. 

3  Groner  v.  Smith,  49  Mo.  318. 
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under  execution.1  In  case  of  a  disagreement  between  the 
deed  and  the  return,  certificate,  or  other  preceding  record, 
the  former  is  to  be  regarded  as  correct  and  is  entitled  to  con- 
trol.2 In  Pennsylvania,  a  party  claiming  under  a  deed  was 
permitted  to  support  it  by  showing  that  the  sale  was  in  fact 
made  by  the  officer  who  executed  the  deed,  though  the  re- 
citals showed  the  sale  to  have  been  made  by  his  predecessor 
in  office.3 

•* 

§  330.  The  description  of  property. — The  deed  must  of 
course  contain  a  description  of  the  property  sold,  and  which 
the  officer  making  the  sale  assumes  to  convey.  "We  have,  in 
a  preceding  chapter,  considered  the  general  question  of  the 
sufficiency  of  descriptions  of  real  estate,  and  the  extent  to 
which  those  descriptions  may  be  assisted  and  explained  by 
parol  and  other  evidence  not  contained  in  the  record  of  the 
case  in  which  the  deed  is  made.4  This  renders  it  unnecessary 
for  us  to  give  the  question  any  considerable  space  in  this  chap- 
ter. It  is  impossible  to  give  an  instrument  any  effect,  unless 
the  thing  upon  which  it  is  to  act  can  be  ascertained.  Hence, 
a  description  from  which  the  lands  intended  to  be  transferred 
can  be  located,  is  indispensable  to  the  validity  of  every  deed. 
If  the  description  is  senseless,  so  that  it  cannot  with  certainty 
be  applied  to  any  known  tract,  or  if  it  can  be  applied  to  some 
part  of  a  known  tract,  but  the  particular  part  cannot  be  as- 

1  Union  Bank  v.  McWharters,  52   Mo.  34 ;  Sneed   v.  Reardon,  1   A.  K.  Marsh. 
217 ;  Carpenter  v.  King,  42  Mo.  219  ;    Matthews  v.  Thompson,  3   Ohio,  272  ; 
Jackson  v.  Jones,  9  Cow.  182  ;  Howard  v.  North,  5  Tex.  311 ;  Holloway  v.  Birt- 
whistle,  2  N.  &  McC.  350,  Note;  Harrison  u.  Maxwell,  2  N.  &  McC.  347  ;  Craig 
r.  Vance,  Overt.  209 ;  Cherry  v.  Woolard,  1  Ired.  438 ;  Saltonstall  v.  Riley,  28 
Ala.  1G4;  Swift  v.  Agnes,  33  "Wis.  228;  Hattan  v.  Dow,  3  Murph.  2GO  ;  Driver 
v.  Spence,  1  Ala.  540  ;  Henley  v.  Branch  Bank,  16  Ala.  552  ;  Wilson  v.  Camp- 
bell, 33  Ala.  249 ;  Stow  v.  Steel,  45  111.  328  ;  Doe  v.  Hue,  4  Blackf.  2G3  ;  Her- 
rick  v.  Graves,  16  Wis.  157  ;  Hughes  v.  Dice,  1  Swan,  329 ;  Allen  v.  Sales,  56 
Mo.  28  ;  Carmichael  v.  Strawn,  27  Geo.  341 ;  McGuire  v.  Kouns,  7  Monr.  386  ; 
Reid  v.  Heasley,  9  Dana,  324.     Hence,  a  mistake  in  reciting  the  precise  day  of 
the  sale  ia  immaterial.   (Strain  v.  Murphy,  49  Mo.  337 ;  Buchanan  v.  Tracy,  45 
Mo.  437.) 

2  Smith  v.  Kelly,  3  Murph.  507  ;  Rogers  v.  Cawood,  1  Swan,  142. 

3  Leshey  v.  Gardiner,  3  W.  &  S.  314.     The  doctrines  of  this  case  are  question- 
able.  (Edwards  v.  Miller,  4  Heisk.  314.) 

4  See  Sec.  281. 

F.  Ex.— 35. 
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certained,  the  deed  must  be  regarded  as  void.1  But  it  is  by 
no  means  essential  that,  from  a  mere  inspection  of  the  descrip- 
tion, the  Court  should  be  enabled  to  know  what  lands  are  in- 
tended. The  tract  may  be  designated  by  some  name  not 
understood  by  the  Court,  but  perfectly  familiar  to  all  persons 
acquainted  with  the  neighborhood  in  which  the  land  is  sit- 
uated. Evidence  may  always  be  received  to  show  the  signifi- 
cation of  such  a  name,  or  to  show  that  any  other  descriptive 
words,  though  apparently  meaningless  or  uncertain,  do  in  fact 
designate  a  particular  tract  in  such  a  manner  that  its  identity 
would  be  apparent  to  persons  with  whom  it  is  familar.2 

§  331.  The  acknowledgment.  —  Deeds  are  usually  ac- 
knowledged by  the  persons  by  whom  they  are  executed, 
before  some  officer  authorized  by  law  to  take  such  acknowl- 
edgments and  grant  certificates  thereof.  Under  most  statutes, 
the  acknowledgment  is  not  essential  to  the  execution  of  the 
deed,  but  is  designed  to  furnish  available  evidence  of  such 
execution,  and  to  entitle  the  deed  to  record,  so  as  to  impart 
notice  to  subsequent  purchasers  and  incumbrancers  under  the 
grantor.  In  most  States,  there  is  no  difference,  in  this  respect, 
between  a  sheriffs  deed  and  one  executed  by  a  person  in  his 
private  capacity.  Hence,  a  deed  made  in  pursuance  of  an 
execution  sale  is  not  invalid  because  defectively  acknowl- 
edged, nor  because  never  acknowledged  at  all.3  In  some  of 
the  States,  a  sheriff's  deed  must  be  acknowledged.  The  ac- 

7  >^_J 

1  Deloach  v.  State  Bank,  27  Ala.  437 ;  Clarke  v.  Belmear,  1  G-.  &  J.  443  j 
Thomas  v.  Turvey,  1  H.  &  G.  435  ;  Boardman  v.  Reed,  6  Pet.  328  ;  Thockmorton. 
v.  Moon,  10  Ohio,  42  ;  Jackson  v.  Rosevelt,  13  Johns.  97  ;  Evans  T>.  Ashley,  8 
Mo.  177  ;  Clemens  v.  Rannells,  34  Mo.  579  ;  Hughes  v.  Streeter,  24  111.  G47 ; 
Wright  v.  Pond,  10  Conn.  255  ;  Pound  v.  Rector,  3  Yerg.  338  ;  Worthingtou  o, 
Hylyer,  4  Mass.  196  ;   Head  v.  James,  13  Wis.  G41 ;   Rondendorff  r.  Taylor,  4 
Pet,  349 ;  Lafferty  v.  Byers,  15  Ohio,  4^8  ;  Haunel  v.  Smith,  15  Ohio,  134  ;  "\Vink- 
ler  v.  Higgins,  9  Ohio  St.  599  ;  Spellman  v.  Curteuius,  12  111.  409 ;  Richardson 
v.  State,  5  Blackf.  51 ;  Edmonsou  v.  Hooks,  13  Ired.  371 ;  McGary  v.  Dunn,  1 
La.  An.  338 ;  Childs  v.  Ballou,  5  R.  I.  537  ;  Marmaduke  v.  Tennant,  4  B.  Monr. 
210  ;  Landreaux  v.  Foley,  13  La.  An.  114. 

2  McPike  v.  Allman,  53  Mo.  551  ;  Marshall  v.  Greenfield,  8  G.  &  J.  349 ;  Wcb- 
Bter  v.  Blount,  39  Mo.  500.     See  Ante,  Sec.  281. 

8  Doe  v.  Naylor,  2  Blackf.  32  ;  Ogden  t-.  Walters,  12  Kans.  291 ;  Dixon  r.  Doe, 
T-  Blackf.  100;  Hutchinson  u.  Kelly,  5  Eng.  178;  Stephenson  v.  Thompson,  J3 
111.  1«IJ  ;  Smith  and  Others,  4  Nov.  254. 
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knowledgment  is  treated  as  part  of  the  execution  of  the  deed, 
and  is  as  indispensable  as  its  delivery.1  In  the  States  where 
this  rule  prevails,  the  acknowledgment  is  not  made  nor  evi- 
denced in  the  same  manner  as  other  deeds.  It  must  be  done 
in  open  Court,2  and  can  be  done  in  no  other  Court  than  the 
one  prescribed  by  law.3  In  Pennsylvania,  it  has  been  said 
that  the  acknowledgment  must  be  treated  as  a  judicial  act, 
which  could  be  proved  only  by  the  record  of  the  Court.4  In 
Missouri,  while  the  acknowledgment  is  required  to  be  taken 
in  Court,  and  the  clerk  is  to  make  minutes  thereof,  yet  a  de- 
fect in  the  minutes  does  not  impair  the  effect  of  the  certifi- 
cate indorsed  on  the  deed.5  This  certificate  must  be  com- 
plete in  itself,  and  cannot  be  assisted  by  the  records  of  the 
Court.6  A  deputy-sheriff  must  act  in  the  name  of  his  prin- 
cipal. An  acknowledgment1  by  a  deputy  in  his  own  name  is 
therefore  void.7 

§  332.    Executing  second  deed  where  first  is  defective. 

— When  a  deed  is  from  any  cause  so  defective  that  it  cannot 
transfer  the  title  to  the  premises  sold,  the  purchaser  is  not 
without  remedy.  In  New  York,  when  a  sheriff 's  deed  failed 
to  embrace  all  the  premises  sold,  the  defendants  in  execution 
were  restrained  from  asserting  any  claim  to  the  omitted  parts.8 
Bat  we  apprehend  that  this  course  of  proceeding  cannot  be 
successfully  defended.  "When  a  sheriff's  deed  is  improperly 
or  defectively  executed,  as  a  general  rule,  no  action  can  be 
sustained  to  correct  or  reform  the  deed.  The  only  remedy  is 
to  procure  a  new  deed.9  Certainly  a  purchaser  at  execution 

1  Hall  v.  Benner,  1  P.  &  W.  402. 

2  Murphy  v.  McCleary,  3  Yeates,  405 ;  Ryan  v.  Carr,  46  Mo.  483 ;  Adams  v.  Bu- 
chanan, 49  Mo.  64. 

3  McCormick  v.  Meason,  1  S.  &  R.  92 ;  De  Haven's  Appeal,  38  Penn.  St.  373. 

4  Bellas  u.  McCarty,  10  Watts,  13.     This  case  appears  to  be  doubted  in  Robb 
f.  Ankeny,  4W.  &  S.  128. 

5  Scruggs  v.  Scruggs,  41  Mo.  242. 

6  McClure  v.  McClurg,  53  Mo.  173 ;  Samuels  v.  Shelton,  48  Mo.  444. 

7  Samuels  v.  Shelton,  48  Mo.  444 ;  Evans  v.  Wilder,  7  Mo.  362. 

8  Do  Riemer  v.  De  Cantillon,  4  Johns.  Ch.  85. 

9  Ware    c.  Johnson,  55  Mo.  500  ;    Bright  r.   Boyd,   1  Story,   48G  ;   Moreau  v. 
Dctrhtmmdy,   18  Mo.  522  ;    Moreau  v.  Branham,  27  Mo.    351.     The  principle 
ii-.inii  -which  these  decisions  rests  is,  that  while  equity  may  interpose  to  aid  the 
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sale  is  entitled  to  a  conveyance  in  pursuance  of  and  commen- 
surate with  his  purchase.  If  a  deed  is  given  to  him  which, 
for  any  cause,  is  void  or  incorrect,  he  is  entitled  to  another — 
one  which  shall  be  valid  in  form,  and  conformable  to  the  facts 
x>f  the  case.1 

'S  333.  The  effect  of  deeds  by  relation. — While  the  title 
of  the  defendant  is  not,  in  a  vast  majority  of  the  States,  di- 
vested until  the  execution  of  a  conveyance  to  the  purchaser, 
this  conveyance,  when  made,  must,  for 'some  purposes,  be 
given  effect  as  though  executed  at  some  period  antecedent  to 
its  date.  The  relation  of  deeds  made  in  pursuance  of  sales 
under  execution  is  very  frequently  spoken  of  in  the  reported 
cases  ;  and  yet  about  the  only  thing  which  we  conceive  to  be 
well  settled  in  regard  to  the  doctrine  of  relation  is,  that  each 
deed  must  be  given  such  an  effect  as  will  preserve  and  make 
effectual  the  lieu  under  which  the  execution  sale  was  made. 
A  lien  is  sometimes  created  by  attachment  ;  sometimes  by  the 
docketing  of  a  judgment  ;  sometimes  by  the  issue  of  execu- 
tion, and  sometimes  by  a  levy.  But  however  created,  it  takes 
precedence  over  subsequent  liens  and  transfers  ;  and  a  sale  and 
conveyance,  based  upon  such  lien,  transfer  to  the  purchaser 
all  the  title  which  the  defendant  held  when  such  original  lien 
attached.  To  this  extent,  the  deed,  when  executed,  takes 
effect  by  relation,  and  must  be  treated  as  though  made  on  the 
day  when  the  lien  was  created.  The  decisions  011  this  subject 
are  consistent  and  numerous.2  Hence,  if  a  lease  be  made 

defective  execution  of  a  power  created  by  private  parties,  it  will  not  so  interpose 
where  the  power  is  created  by  statute.  The  soundness  of  the  general  rule  is 
well  sustained  by  the  authorities.  (Story's  Eq.  Jiir.  Sees.  9C,  177 ;  Bright  r. 
Boyd,  1  Story,  436  ;  Allen  v.  Moss,  27  Mo.  354  ;  Abernathy  v.  Dennis,  -19  Mo. 
468.)  The  only  question  is,  whether  the  rule  extends  to  deeds  made  in  pursu- 
ance of  execution  and  judicial  sales.  In  New  York,  a  sheriff's  deed  may,  it 
seems,  be  reformed  in  equity.  (Bartlett  u.  Judd,  21  N.  Y.  200.)  In  Indiana,  u 
mistake  in  description  may  probably  be  corrected.  (Johns  v.  Home,  5  Blackf. 
421.)  But  the  rule  is  otherwise  where  the  mistake  runs  through  the  proceedings 
anterior  to  the  deed.  (Mahan  v.  Reeve,  6  Blackf.  215 ;  Rogers  u.  Abbott,  37 
Ind.  138.) 

1  Adams  v.  Thomas,  G  Binu.  254 ;  Davis  v.  Evans,  5  Ired.  525 ;  Thornton  v. 
Miskimmon,  48  Mo.  219 ;  Doe  v.  Miller,  10  U.  C.  Q.  B.  Go. 

2  Fehley  v.  Barr,  CG  Ptnu.  St.  196  ;  Bank  of  Mo.  v.  Wells,  12  Mo.  361  ;  Shirk 


549  SHERIFF'S  OR  CONSTABLE'S  DEED.  §  383 

after  the  lien  is  created,  the  conveyance  gives  the  purchaser 
the  right  to  disregard  the  lease.1  But  knowing  that  a  deed, 
by  relation,  destroys  all  alienations  and  incumbrances  made 
subsequent  to  the  attaching  of  the  original  lieu,  to  enforce 
which  the  execution  sale  was  made,  does  not  enable  us  to  de- 
termine in  what  other  instances  the  law  of  relation  will  be 
applied.  Where  a  purchaser  took  possession  before  the  ex- 
piration of  the  time  for  redemption,  it  was  held  that  his  deed, 
when  afterward  executed,  took  effect  by  relation,  and  annexed 
the  title  to  the  possession,2  and  shielded  him  from  prosecution 
as  a  trespasser.3  In  New  York  and  Missouri,  a  sheriff's  deed, 
made  pending  an  action  of  ejectment,  so  operates  by  relation 
that  it  may  be  given  in  evidence,  for  the  purpose  of  proving 
that  the  grantee  therein  held  the  title  at  the  institution  of  the 
suit.4  In  jSTorth  Carolina,  the  Courts  have  refused  to  be  gov- 
erned by  the  decisions  of  New  York  and  Missouri,  because 

v.  Wilson,  13  Ind.  129  ;  Cockey  v.  Milne,  16  Md.  200 ;  Lackey  v.  Seibert,  23 
Mo.  85  ;  Reichert  v.  McClure,  23  111.  51G ;  McClure  v.  Engelhart,  17  111.  47  ; 
McCormick  v.  McMurtrie,  4  Watts,  192  ;  Kirk  v.  Vonberg,  34  111.  440  ;  Kane  v. 
Mackin,  9  S.  &  M.  387  ;  Kingman  v.  Glover,  3  Rich.  27  ;  Milea  v.  Wilson,  3 
Harring.  383  ;  Robinson  v.  Robinson,  3  Hairing.  391  ;  Million  v.  Riley,  1  Dana, 
359  ;  Jackson  v.  Dickerson,  15  Johns.  309  ;  Stephens  v.  111.  M.  F.  Ins.  Co.  43  111. 
327;  Smith  u.  Allen,  1  Blackf.  22  ;  Hutchings  v.  Ebeler,  4G  Cal.  557  ;  Doe  v.  Horn, 
1  Ind.  363  ;  Bell  v.  Hall,  4  G.  Greene,  G8  ;  Clement  v.  Garland,  53  Me.  427  ;  Hey- 
wood  v.  Hildreth,  9  Mass.  393;  Brown  v.  Maine  Bank,  11  Mass.  153;  Leach  v. 
Koenig,  55  Mo.  451 ;  Hall  v.  Hoxie,  3  Met.  251 ;  Strain  v.  Murphy,  49  Mo.  337; 
Shumate  v.  Reavis,  49  Mo.  333 ;  Howard  v.  Daniels,  2  N.  H.  137 ;  Davidson 
v.  Frew,  3  Dev.  3 ;  Hope  v.  Henderson,  3  Dev.  12  ;  Pickett  v.  Pickett,  3  Dev.  6  ; 
Dobson  v.  Murphy,  1  D.  &  B.  586  ;  Testerman  v.  Poe,  2  D.  &  B.  103 ;  Boyd  v. 
Longworth,  11  Ohio,  235  ;  Parker  v.  Swan,  1  Humph.  80  ;  Ellar  v.  Ray,  2 
Hawks,  5G8  ;  Wood  v.  Turner,  7  Humph.  517.  A  purchaser  at  an  execution  sale 
cannot  be  prejudiced  by  any  admissions  or  declarations,  concerning  the  title, 
made  by  the  judgment-debtor  after  the  lien  had  attached.  (Campbell  u.  Lowe, 
9Md.  500.) 

1  Wilson  v.  Miller,  32  Md.  297  ;  Wilson  v.  Davol,  5  Dosw.  619.   A  sale  under 
a  lien  subsequent  to  a  lease  gives  the  purchaser  the  right  to  the  rents  after  he 
receives  his  title.      (Martin  v.  Martin,   7  Md.  3G8  ;  Bank  of  Pennsylvania  v. 
Wise,  3  Watts,  394  ;  Hart  v.  Israel,  2  Browne,  22 ;  Braddee  v.  Wiley,  10  Watts, 
362.) 

2  Richardson  v.  Thornton,  7  Jones,  458. 

3  Kingman  v.  Glover,  3  Rich.  27. 

4  Jackson  r.  Ramsay,  3  Cow.  75;  Crowley  v.  Wallace,  12  Mo.  143;  Winston 
f.  Affalter,  49  Mo.  263.     Similar  views  are  expressed  in  Wallace  v.  Lawrence,  1 
Wash.  C.  C.  503,  but  repudiated  in  Bagley  i<.  Ward,  37  Cal.  121. 
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they  regarded  those  decisions  us  carrying  the  law  of  relation 
to  an  unnecessary  and  unreasonable  length.1  The  execution 
of  a  sheriff's  deed  cannot,  hy  relation,  enable  the  grantee  to 
sustain  actions  of  trespass  for  injuries  done  to  the  lands  or  im- 
provements after  the  day  of  the  sale.-  This  is  because  an 
action  of  trespass  lies  only  for  injuries  done  to  the  possession. 
The  purchaser  is  not,  in  such  cases,  without  remedy.  lie  can 
sustain  an  action  in  the  nature  of  waste.3  In  Wisconsin,  the 
purchaser  at  an  execution  sale  recovering  the  property  in 
fjcv  (ment  is  not  entitled  to  mesne  profits  accruing  before  the 
execution  of  his  deed  ; 4  and  the  same  principle  is  clearly  rec- 
ognized and  enforced  in  Michigan  and  Pennsylvania.6  If  a 

O  O  v 

sale  be  made  under  a  decree  foreclosing  a  mortgage,  the  deed 

O  O     ^ 

takes  effect  by  relation,  and  transfers  all  fixtures  placed  on 
the  premises  after  the  execution  of  the  mortgage,  and  remain- 
ing thereon  at  the  date  of  the  sale  ;  but  it  does  not  confer 

»     O  ' 

n ;  ion  the  purchaser  the  right  to  recover  fixtures  removed  be- 
fore the  sale.6 

1  Davis  v.  Evans,  5  Ired.  525 ;  "Richardson  v.  Thornton,  7  Jones,  458. 

2  Presiicll  v.  Ransour,  8  Ired.  505  ;  McMillan,  v.  Hafley,  2  Car.  L.  R.  89. 

3  Thomas  v.  Crofut,  14  N.  Y.  474. 

4  Swift  v.  Agnes,  33  Wis.  228. 

5  Scheercr  v.  Stanley,  2  Rawle,  27G  ;  Thomas  v.  Connell,  5  Pcnn.  St.  13 ;  Hawk 
r.  iShmch,  5  S.  &  R.  157.     "  The  sheriff's  deed  relates  back  to  the  levy  for  the  pur- 
pose of  protecting  the  title  against  any  conveyance  or  incumbrance  by  the  judg- 
3  miit-debtor,  and  to  the  ending  of  the  equity  of  redemption,  for   the  purpose  of 
protecting  the  purchaser  in  the  possession,  when  proceeded  against  by  an  action 
of  ejectment ;  or  for  the  purpose  of  supporting  a  conveyance  executed  by  the  pur- 
chaser or  his  assignee.     It  does  not  follow,  however,  as  a  necessaiy  conclusion, 
that  Mich  relation  entitles  the  purchaser  or  his  assignee  to  compensation  for  the 
use  and  occupation  of  the  premises  before  his  own  title  is  completed.     No  case 
hfis  been  cited  or  found  establishing  such  a  principle.     The  proceeding  by  which 
the  judgment-debtor  is  divested  of  his  property  is  a  statutory  one,  and  until  ihat 
proceeding  has  been   completed,  so  as  to  vest  the  title,  and  with  it  the  right  to 
the  possession,  in  another,  he  may  lawfully  remain  in  the  use  and  occupation  of 
the  premises,  without  being  accountable.     Upon  the  expiration  of  the  time  lim- 

1  for  redeeming,  if  the  premises  are  not  redeemed,  the  purchaser  or  person 
holding  his  title  has  a  right  to  have  the  sale  completed  by  the  execution  of  a 
conveyance  which  will  give  him  the  right  of  possession  ;  but  until  such  deed  is 
executed,  or  he  becomes,  in  some  other  way ,  vested  with  the  legal  title,  he  has  no 
right  to  demand,  and  cannot  recover,  possession  ;  and  not  having  been  entitled 
to  the  possession,  lie  lias  claim  on  account  of  the  use  and  occupation."  (Whipple 
r.  Farrar.  :;  .Mich.  -147.) 

6  Sands  r.  PfeiflVr,  10  Cal.  £58;  Hill  r.  Gwinn,  lOPac.  L.  R.  258  ;  S  C.  50  Cal. 


551  SHERIFF'S  OK  CONSTABLE'S  DEED.  §  334 

§  334.  Contradicting  sheriffs'  deeds. — In  a  subsequent 
portion  of  this  work  we  shall  treat  of  the  effect  of  returns 
made  by  sheriffs  and  constables,  showing  the  various  acts 
clone  by  them  in  obedience  to  writs  of  execution  placed  in 
their  hands  for  service.  We  shall  there  state  that  such  re- 
turns, when  collaterally  questioned,  must  be  treated  as  con- 
clusive between  the  parties  to  the  suit  and  all  persons  in 
privity  with  them,  and  as  prima  facie  evidence  as  against 
all  other  persons.1  The  recitals  made  in  sheriffs'  deeds  ought 
to  be  of  as  conclusive  a  character  as  those  found  in  sheriffs' 
returns.  "  The  power  to  sell,  to  recite,  and  to  deed,  having 
its  origin  in  the  judgment  and  execution,  must  be  proved 
by  a  production  of  both  under  the  rule  of  best  evidence  ;  but 
when  the  power  has  been  so  proved,  the  sheriff  becomes,  so 
to  speak,  the  accredited  historian  of  his  acts  under  it.  He 
may  narrate  his  proceedings  on  the  back  of  the  execution, 
and  return  it  into  Court,  and,  with  or  without  that,  he  may 
issue  a  certificate  to  the  purchaser,  and  both  the  certificate 
and  return,  if  made,  would,  within  the  limits  of  the  authority 
delegated  to  him,  be  evidence  against  all  persons  of  the  facts 
stated  or  recited  therein.  It  is  also  the  official  duty  of  the 
sheriff  to  make  a  like  statement  or  recital  in  his  deed,  and  it 
follows  that  a  recital  so  made  must  be  entitled  to  the  same 
effect,  as  an  instrument  of  evidence,  as  all  the  authorities  con- 
cede to  be  due  to  an  official  return  on  execution,  if  one  be 
made."  It  follows,  from  these  views,  that  the  defendant  in 
execution  cannot  contradict  any  of  the  recitals  in  the  deed. 
If  there  be  a  valid  judgment  and  execution,  giving  the  officer 
power  to  sell  and  convey,  the  defendant  is  bound  by  the  offi- 
cer's conveyance  as  much  as  if  it  were  made  by  himself,  and 
he  will  not  be  permitted  in  any  collateral  way  to  impeach  or 
avoid  it.3  The  deed  is  also  conclusive  on  the  plaintiff',  the 

1  See  Sees.  363-365. 

2  Hihn  v.  Peck,  30  Cal.  288. 

3  Blood  v.  Light,  38  Cal.  658  ;  Cooper  v.  Galbraith,  3  Wash.  C.  C.  550 ;  Jack- 
Bon  v.  Vanderheyden,  17  Johns.  167  ;   Jackson  v.  Roberts,  7  Wend.  83,  and  11 
Wend.  422  ;  Den  v.  Wiuans,  2  Green,  N.  J.  6 ;  Dodge  v.  Walley,  22  Cal.  225  : 
Jackson  r.  Sternberg,  20  Johns.  49 ;  Love  v.  Powell,  5  Ala.  58 ;  McDonald  v. 
Badger,  23  Cal.  393;  Ingersoll  v.  Truebody,  40  Cal.  611  ;  Donohue  r.  MeNulty, 
24  Cal.  411  ;  Smith  v.  Houston,  1C  Ala.  Ill  ;  Pollard  v.  Cocke,  19  Ala.  188. 
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grantee,  and  all  persons  claiming  title  under  it.1  As  against 
strangers  it  is  not  conclusive,  except  in  circumstances  whore 
the  sheriff's  return  in  the  same  case  would  be  conclusive.2 
In  ISTew  York,  equity  has  jurisdiction  to  reform  a  sheriff's 
deed,  and  may  exercise  its  authority  at  the  instance  of  a  de- 
fendant as  well  as  of  a  plaintiff.  Hence,  a  defendant  was,  in 
that  State,  able  to  defeat  an  action  of  ejectment  by  pleading 
and  proving  that  the  land  in  controversy,  though  embraced 
in  the  sheriff's  deed,  was  in  fact  excepted  from  the  sale.3 

1  Zabriskie  v.  Mead,  2  Nev.  285  ;  French  v.  Edwards,  13  "Wall.  506. 

2  Zabriskie  u.  Mead,  2  Nev.  285  ;  French  v.  Edwards,  13  Wall.  506 ;  Donohue 
p.  McNulty,  24  Cal.  411. 

8  Bartlett  u.  Judd,  21  N.  T.  200. 
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u 

ant's  real,  instead  of  his  apparent,  interest  in  property. *  It  fol- 
lows from  this  that  the  sale  made  under  such  a  lien  can  ordi- 
narily transfer  no  interest  beyond  that  in  fact  held  by  the 
defendant  when  the  lien  attached,  or  acquired  by  him  sub- 
sequently thereto  and  before  the  sale.2  In  England,  sales  in 
market  overt  gave  the  purchaser  a  good  title,  irrespective  of 

1  Freeman  on  Judgments,  Sees.  356,  357,  and  Ante,  Sec.  195. 

2  Stevens  v .  King,  21  Ala.  429 ;  O'Neal  v.  Wilson,  21  Ala.  288  ;  Treptow  v. 
Buse,  10  Kans.  170 ;  Taylor  t- .  Eckford,  11  S.  &  M.  21  ;  Elynn  v.  Williams,  1 
Tred.  509 ;  Rutherford  r.  Green,  2  Ired.  Eq.  122  ;  Carney  r.  Emmons.  9  Wis.  114 
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.Miy  question  concerning  the  prior  ownership  of  the  property. 
Many  efforts  have  been  made  to  have  the  Courts  declare*  the 
doctrine  of  sales  in  market  orcrf  applicable  to  the  sales  of 
chattels  under  execution.  But  all  these  efforts  have  been 
without,  success.  "With  unvarying  unanimity,  the  rule  has 
been  sustained  that  a  sale  of  chattels,  under  a  writ  against 
one  person,  can  have  no  operation  upon  the  title  of  another 
person.  Hence,  the  purchaser  is  always  liable  to  a  suit 
brought  by  the  true  owner.1  There  may  be  instances  in 
which  the  judgment-creditor  induces  a  purchase  by  misrep- 
resentations, and  thereby  furnishes  a  cause  on  which  the 
jairchaser  may  successfully  seek  a  release  from  his  bid  :'- 
but  in  ordinary  circumstances  there  is  no  warranty^  of  title, 
nor  has  the  officer  any  authority  whatever,  in  his  official 
capacity,  to  make  any  warranty,  or  any  representations  what- 
ever, concerning  the  title.4  The  purchaser  acquires  all  the 
defendant's  title,  whatever  it  may  be,  including  such  cove- 
nants as  pass  with  the  land."'  and  the  right  to  compel  a  spe- 
cilic  performance.6  Hence,  an  executiou  sale  may  transfer  a 
legal  title  which  the  defendant  held  as  trustee.7  But  if  the 

1  MeClanahaii  i<.  Barrow,  27  Miss.  G64;  Chambers  c.  Lewis,  2S  X.  Y.  451 ;  16 
Abb.  Pr.  433  ;  Bryant  r.  Whiteh.r,  52  X.  II.  158  ;  Furraiit  v,  Thompson,  5B.  & 
Aid.  826;  Bullum  V.  Deane,  8  Cush.  41;  Shaw  r.  Tuubridgo,  2  W.  Bla.  IOC.  I  ; 
Stone  r.  Ebberly,  1  Bay,  317  ;  Champney   c.  Smith,  15  Gray,  512  ;   Shearick  r. 
Hub  r.  C  Binn.  2  ;  Symoiids  r.  Hall,  37  Me.  351 :  Griffith  i\  Fowler,  15  Vt.  390 ; 
Austin   r.  Tildeu,  14  Vt.    327;  Homesley  r.  Hague,  4  Jones,  4Nl  ;   Coombs  r. 
Gordon,  59  Me.  Ill ;  Williams  v.  Miller,  16  Conn.  144 ;  Bartholomew  v.  Warren, 
;:2  Conn.  102. 

2  Webster  r.  Haworth,  8  Cal.  21. 

3  Basset  t.  r.  Loekard,  CO  111.  1G4. 

4  Ball  r.  Pratt,  36  Barb.  402  ;  The  Monte  Allegro,  9  Wheat.  G45 ;  Puckett  v. 
U.  S.  4  Am.  L.  Reg.  459. 

ySpmeir's  Case,  5  Co.  17;  Redwiiie  r.  Brown,  10  Geo.  320;  White  r.  Whit- 
ney, 3  Met.  81 ;  Carter  v.  Denmaii,  3  Zab.  2GO  ;  Markland  r.  Crump,  1  D.  &  B. 
H t ;  Lewis  D.  Cook,  13  Ired.  19G  ;  Sweet  v.  Green,  1  Pai.  473  ;  Kollogg  r.  Wood, 
4  Pai.  57S  ;  Lefort  i\  Todd,  32  N.  J.  Law,  124 ;  McCrady  v.  Brisbane,  1  N.  &  M. 
104. 

6  Morgan  r.  Bouse,  53  Mo.  219. 

7  Smith  i-.  Lookabill,  71  N.  C.  25;  Giles  v.  Palmer,  4  Jones,  386.     The  pur- 
chaser aequiivs  cvrry  right  and  interest   of  the  defendant.     Hence,  the   former 
may  Mi<vrsst'ullv  ivsist.  a  mortgage  made  by  the  latter  on  the  property  purehasi  d, 
tnd  whieh  is  tainted  with  usury.     (Dix  c.  Van  "Wyek,  2  Hill,  522  ;     Mason  i: 
Lord,  40  N.  Y.  47(1.) 
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defendant  acquires  title  subsequently  to  the  sale  this  does  not 
inupe  to  the  benefit  of  the  purchaser.1  "When  a  sale  is  made 
to  enforce  a  vendor's  lien,  the  purchaser  acquires  the  interests 
both  of  the  vendor  and  the  vendee  in  the  land,2  but  not  the 
title  of  the  vendor  to  unpaid  notes  for  the  purchase-price, 
given  him  by  the  vendee.3  Other  instances  occur  in  which 
the  purchaser  succeeds  to  the  rights  and  interests  of  both 
plaintiff  and  defendant.4  Thus,  where  the  plaintiff  is  enti- 
tled to  maintain  proceedings  in  equity  to  have  a  transfer  de- 
clared void,  because  made  by  defendant  to  defraud  him  of 
his  debt,  the  purchaser  at  an  execution  sale  based  on  such 
debt  will  be  entitled  to  proceed  in  the  same  manner  and  with 
like  effect.5 

§  336.  The  effect  of  secret  transfers  and  equities  ex- 
isting against  the  defendant. — The  purchaser  at  an  execu- 
tion sale  takes  his  title  subject  to  such  liens,  equities,6  and 
easements7  as  it  was  subject  to  in  the  hands  of  the  defend- 
ant in  execution,  unless  he  can  show  that  he  is  a  purchaser  in 
good  faith  and  without  any  notice,  actual  or  constructive,  of 
the  existence  of  such  lien,  equity,  or  easement.  We  have 
heretofore  had  occasion  to  treat  of  the  rights  of  purchasers 
ut  execution  sales  when  brought  in  conflict  with  claims  de- 
rived from  unrecorded  instruments  made  by  the  defendant, 
or  based  upon  some  other  secret  transaction  not  known  to  the 

1  Kenyon  v.  Quinn,  41  Cal.  325. 

2  Vierheller's   Appeal,    24  Penn.  St.  106  ;  Freeman  on  Judgments,  Sec.  365 ; 
Zeigk-r's  Appeal,  CD  Penn.  St.  471. 

3  Blackmer  v.  Phillips,  G7  N.  C.  340. 

4  Briley  v.  Cherry,  2  Dev.  2. 

5  Scott  v.  Purcell,  7  Blackf.  6G ;  Mays  v.  Rose,  Freem.   Ch.  703;  Gentry  v. 
Robinson,  55  Mo.  260  ;  Morse  v.  Sleeper,  58  Me.  329  ;   Eastman  v.  Schettler,  13 
Wis.  324  ;  Baker  v.  Dobyns,  4  Dana,  226  ;  Miller  v.  Jamison,  24  N.  J.  Eq.  41. 

6  Walke  v.  Moody,  65  N.  C.  599  ;  Benham  v.  Corwin,  2  Ohio  St.  36;  Freeman 
v.  Hill,  3  D.  &  B.  389  ;    Polk   v.  Gallant,  2   D.  &.  B.  Eq.  395  ;   Eichardson    v. 
Stillinger,  12  G.  &  J.  477  ;  Paddle  v.  Bryan,  5  Ohio,  48  ;  Rutherford  v.  Green, 
2  Ired.  Eq.  121 ;  Freeman  v.  Melane,  2  Jones'  Eq.  44 ;  Obertheir  v.  Stroud,  33  Tex. 
522  ;  Blakenship  v.  Douglass,  26  Tex.  225  ;  Hart  v.  Felder,  4  Desau.  202  ;  Boyn- 
ton  v.  Winslow,  37  Penn.  St.  315  ;  Georgetown  v.  Smith,  4  Cr.  C.  C.  91;  Meade 
l'.  Thompson,  Walker,  450. 

7  Cannon  v.  Boyd,  30  Leg.  Int.  209  ;  Taylor  v.  Lowenstein,  50  Miss.  278. 
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purchaser.1  "We  then  said  :  "Wherever,  under  the  law,  a 
deed2  or  mortgage3  is  valid  without  being  recorded,  a  subse- 
quently attaching  judgment  lien  against  the  grantor  or  mort- 
gagor will  not  be  of  any  benefit  to  the  lien-holder  as  against 
the  deed  or  mortgage.  But  a  purchaser  at  a  sale  under  a 
judgment  is,  to  the  same  extent  as  if  he  were  purchaser  at  a 
private  or  voluntary  sale,  protected  from  claims  previously 
acquired  by  third  persons  from  the  judgment-debtor,  of 
which  he  has  no  actual  nor  constructive  notice.4  But  if,  at 
the  lime  of  the  sale,  the  purchaser  has  actual  notice  of  any 
legal  or  equitable  right  in  a  third  person,  or  if,  in  the  absence 
of  such  notice,  the  instrument  evidencing  such  right  be  pror>- 
erly  of  record,  or  if  possession  be  held  under  it,  then  the 
title  acquired  by  the  purchaser  cannot  prejudice  the  interests 
of  such  third  person.5  In  some  of  the  United  States,  how- 
ever, the  registry. laws  so  modify  the  effect  of  conveyances  and 
other  instruments  concerning  real  estate,  as  to  give  a  judgment- 
lien  precedence  over  any  unrecorded  instrument  of  which  the 
judgment-creditor  had  no  knowledge  at  the  date  of  the  attaching 
of  the  lien  of  his  judgment,6  and  the  holder  of  the  lien  takes  all 

1  Freeman  on  Judgments,  Sees.  366  and  366a. 

2  Norton  v.  Williams,  9  Iowa,  528 ;  Bell  v.  Evans,  10  Iowa,  353  ;  Beavan  t;. 
Oxford,  G  De  G.  M.  &  G.  507  ;  Goodwin  v.  Williams,  5  Grant's  Ch.  539 ;  Gil- 
lespie  r.  Van  Egmondt,  G  Grant's  Ch.  533. 

3  Cathrow  v.  Eade,  1   Sm.  &  G.  423  ;  Seevers  v.  Delashmutt,  11  Iowa,  174; 
Larrimer's  Appeal,  22  Penn.  St.  41 ;  Hampton  v.  Levy,  1  McCord's  Ch.  107. 

4  Clark  r.  Campbell,  2  Raw.  215  ;  Smith  v.  Painter,  5  S.  &  R.  223  ;    Oviatt  u. 
Brown,  14  Ohio,  285 ;  Scott  v.  Bentel,  23  Gratt.  1 ;  Vannice  v.  Bergen,  1G  Iowa, 
555 ;  Burden  r.  Tillman,  39  Tex.  262  ,  Norton  v.  Williams,  9  Iowa,  528  ;  Bell  r. 
Evans,  10  Iowa,  353;  Low  r.  Blinco,  10  Bush,  331 ;  Paine  ?•.  Mooreland,  15  Ohio, 
435  ;  Ellis  r.  Smith,  10  Geo.  253  ;  Butterfield  u.  Walsh,  36  Iowa,  534  ;  Scribner 
v.  Lockwood,  9  Ohio,  184 ;  Eosdick  ;;.  Barr,  3  Ohio  St.  471 ;  Byers  u.  Engles,  16 
Ark.  543  ;    Ehle   u.    Chamberlain,  8  Wend.  25 ;  Ayres   v.  Duprey,  27   Tex.  605  ; 
Morrison  u.  Funk,  23  Penn.  St.  421.     Purchasers  at  execution  sales  are,  to  the 
same  extent  as  other  purchasers,  entitled  to  the  benefit  of  the  statutes  requiring 
instruments  affecting  the  title  to  real  estate  to  be  recorded.      (Stewart  v.  Free- 
man, 22  Penn.  St.  120  ;  Heister  v.  Fortner,  2  Binn.  40;  Mann's  Appeal,  1  Penii. 
St.  24  ;  Scribner  u.  Lockwood,  9  Ohio,  184  ;  Waldo  v.  Paissell,  5  Mo.  387  ;  Goepp 
v  Gartiser,  35  Penn.  St.  130. 

5  Davis  r.  Ownsby,  14  Mo.  170  ;  Valentine  v.  Havener,  20  Mo.  133 ;  Chapman 
v.  Coats,  26  Iowa,  288  ;  Hoy  i:  Allen,  27  Iowa,  208 ;  Byers   v.  Englcs,  16  Ark. 

1. ;   1W1  v.  Fahnestock,  1  Penn.  St.  470  ;   Kridcr  v.  Lafferty,  1  Whart.  303. 
G  Guiteau  r.  Wisely,  47  111.  433;  McFaddeu  v.  Worthington,  45  111.  362. 
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the  title  the  records  show  to  be  in  the  judgment-debtor.1  In 
Alabama,  by  statute,  when  a  conveyance  of  real  estate  is 
made,  it  must  be  recorded  within  sixty  days,  or  it  will  be  void 
against  creditors  or  subsequent  purchasers  without  notice. 
Under  this  statute,  it  lias  been  held  that  if  the  judgment- 
creditor  is  not  affected  with  notice  of  an  unrecorded  deed,  he 
acquires  a  lien  not  limited  nor  avoided  by  the  deed,  and 
under  which  a  perfect  title  may  be  acquired  by  a  purchaser 
having  full  notice  of  the  former  deed;2  and,  in  general,  un- 
der this  or  similar  statutes,  if  the  lien  once  attaches,  so  as  to 
take  precedence  over  prior  deeds  in  favor  of  a  judgment-cred- 
itor, it  is  not  liable  to  be  defeated  by  the  subsequent  record- 
ing, before  any  sale,  of  a  previously  executed  instrument,  nor 
by  giving  actual  notice  of  the  existence  of  such  instrument.3 
"We  have  seen  that  the  lieu  of  a  judgment  is  subordinate  to 
all  rights,  whether  legal  or  equitable,  capable  of  enforcement 
against  the  judgment-debtor  when  the  lieu  attached  ;  but  that 
strangers  purchasing  at  an  execution  sale  become  thereby 
purchasers  within  the  meaning  of  the  registry  laws,  and,  as 
such,  are  protected.  The  judgment-creditor  may  also  become 
a  purchaser  at  the  sale.  In  so  doing,  he  may  make  a  bid, 
and  thereby  produce  a  complete  or  partial  satisfaction  of  his 
judgment.  The  question  then  arises  whether  he  thereby  be- 
comes a  purchaser  for  value,  and  whether,  as  such,  he  is  pro- 
tected by  the  registry  law  from  infirmities  in  the  debtor's 
title  of  which,  when  purchasing,  the  creditor  had  no  notice, 
actual  or  constructive.  In  Iowa,  a  judgment-debtor,  at  the 
rendition  of  the  judgment,  held  lauds  under  an  implied  trust, 
in  pursuance  of  which,  subsequent  to  the  judgment,  he  made 
a  conveyance  to  his  cestui  que  trust.  The  latter  failed  to  re- 
cord his  deed,  and  the  lauds  were  sold  to  the  creditor  without 
any  notice  of  the  deed,  or  of  the  facts  out  of  which  it  arose. 
The  Supreme  Court  thought  this  a  proper  case  iu  which  to 
apply  the  "wholesome  rule  of  equity  that,  where  one  of  two 

1  Johnson  v.  Robinson,  20  Minn.  189  ;  Martin  v.  Dryden,  1  Gilra.  187;  Kelly 
.  Mills,  41  Miss.  281 ;  Massey  v.  Westcott,  40  111.  160  ;  Taylor  v.  Lowenstein, 

10  Miss.  278  ;  Low  u.  Blinco,  10  Bush,  331. 

2  Do  Vendell  v.  Hamilton,  27  Ala.  156. 

3  Pollard  v.  Cocke,  1'J  Ala.  188  ;  Fash  v.  Ravesies,  32  Ala.  451. 
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innocent  persons  must  suffer,  the  loss  will  fall  upon  that  party 
who  has  been  guilty  of  the  first  negligence,"  and  therefore 
sustained  the  title  of  the  creditor,  based  on  the  purchase  under 
his  own  judgment.1  This  case  was  but  an  affirmance  of  a  prior 
decision  in  the  same  State,  declaring  that  "when  a  creditor 
merges  his  judgment  into  a  title,  without  actual  or  construct- 
ive notice  of  prior  equities,  he  becomes  a  purchaser,  and  is 
entitled  to  protection,  in  the  absence  of  equitable  circum- 
stances, with  any  other  subsequent  bona  fide  purchaser." 
But  probably  a  slight  preponderance  of  the  authorities  dis- 
sents from  the  conclusions  reached  in  Iowa,  and  maintains 
that,  "to  constitute  a  person  a  bona  fide  purchaser  within  the 
meaning  of  the  statute,  he  must,  upon  the  faith  of  the  pur- 
chase of  the  property,  have  advanced  for  it  a  valuable  consid- 
eration ";  and  that,  "if  he  was  a  creditor  antecedent  to  his 
purchase,  and  paid  for  the  purchase  by  a  credit  on  his  de- 
mand, then,  inasmuch  as  he  has  parted  with  no  consideration 
on  the  faith  of  the  purchase,  he  is  not  a  boua  fide  purchaser 
within  the  meaning  of  the  statute."  3 

§  337.  The  effect  of  agreements  to  hold  the  property 
for  the  defendant. — It  has  frequently  happened  that  persons 
whose  property  was  about  to  be  sold  under  execution  have 
been  induced  to  relax  their  efforts  toward  making  payment, 
and  to  permit  a  third  person  to  become  the  purchaser  at  the 
sale,  under  a  parol  agreement  that  such  purchaser  would  hold 
the  property  for  the  benefit  of  the  defendant,  and  would  per- 
mit him  to  redeem  from  the  sale  upon  equitable  terms  speci- 

1  Gower  v.  Doheney,  33  Iowa,  36 ;  Evans  v.  McGlasson,   18  Iowa,  150,  and 
Wood  v.  Chapin,   13  N.  Y.  509,  support  the  same  rule.     See,    also,  Parker  r. 
Pierce,  16  Iowa,  227  ;  Walker  v.  Elston,  21  Iowa,  529  ;  Butterfield  v.  Walsh,  21 
Iowa,  97  ;  Vannice  v.  Berger,  16  Iowa,  555  ;  Butterfield  v.  Walsh,  36  Iowa,  504. 

2  Halloway  v.  Platner,  20  Iowa,  121. 

3  Ayres  v.  Duprey,  27  Tex.  593 ;  Williams  v.  Hollingsworth,  1  Strob.  Eq.  103 ; 
Orme  v.  Roberts,  33  Tex.  768 ;  Banning  v.  Edes,  6  Minn.  402  ;  Wright  v.  Doug- 
lass, 10  Barb.  97  ;  Dickerson  v.  Tillinghast,  4  Pai.  215.    But  the  New  York  cases 
here  cited  are,  in  effect,  overruled  by  the  subsequent  case  of  Wood  r.  Chapin,  13 
N.  Y.  509.     Plaintiff  purchasing  under  his  own  writ  acquires  no  title  to  goods 
fraudulently  purchased  by  defendant.     Where  the  original  owner  has  the  right 
to  reclaim  them  from  the  defendant,  he  has  an  equal  right   to  make  such  recla- 
mation from  a  purchasing  plaintiff.      (Devoe  v.  Brandt,  53  N.  Y.  462.) 
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fiecl  in  the  parol  agreement.  After  such  purchase  has  "been 
made,  the  purchasers  have,  in  many  instances,  endeavored  to 
hold  the  property  regardless  of  their  agreement,  and  have 
Bought  to  shield  themselves  from  the  operation  of  the  agree- 
ment by  claiming  that  it  could  not  he  enforced  because  it  was 
not  in  writing,  and  could  not  therefore  be  proved  under  the 
Statute  of  Frauds.  But  the  answer  which  Courts  of  Equity 
have  always  made  to  their  plea  is,  that  purchasers  who  be- 
come such  ex  maleficio  should  be  treated  as  the  trustees  of  de- 
fendants in  execution,  and  compelled  to  comply  with  their 
parol  agreements.1  It  is  true,  that  a  recent  decision  in  Penn- 
sylvania lays  down  the  general  proposition  that  nothing  can 
be  clearer  than  that  a  mere,  naked,  parol  agreement  by  the 
purchaser,  that  he  will  hold  the  premises  in  trust  for  the  de- 
fendant, cannot  be  enforced  against  the  former  and  in  favor  of 
the  latter.2  This  case  does  not  profess,  however,  to  specify 
the  circumstances  in  which  the  agreement  will  be  considered 
as  a  "mere  naked  agreement  "  ;  and  from  prior  decisions  in 
the  same  State,  we  infer  that,  even  there,  a  purchaser  under 
such  a  parol  agreement  will  be  held  as  a  trustee  where  it  is 
shown  that  the  transaction  was  intended  as  a  mere  mortgage,3 
or  where,  owing  to  the  agreement,  the  purchaser  had  been 
permitted  to  bid  in  the  property  upon  terms  that  would  not 
otherwise  have  been  open  to  him.4 

§  338.  The  interest  of  the  purchaser  as  against  prior 
liens. — An  execution  sale  necessarily  takes  precedence  over 
all  liens  junior  to  that  upon  which  it  was  based.5  Its  effect 
upon  senior  liens  differs  in  the  different  States.  In  the  major- 
ity, the  senior  liens,  whether  existing  by  judgment  or  other- 

1  Denton  v.  McKenzie,  1  Desau,  289 ;  Lillard  v.  Casey,  2  Bibb,  459 ;  Arnold 
v.  Cord,   16  Ind.  177  ;    Strong  v.  Glasgow,  2  Murph.  289  ;  Combs  v.  Little,  3 
Green's  Ch.  310  ;   Williams  v.  "Williams,  8  Bush,  241 ;  Martin  v.  Martin,  16  B. 
Mon.  8  ;  Miller  v.  Antle,  2  Bush,  407  ;  Green  v.  Ball,  4  Bush,  586  ;  Langhorno 
i'.  Payne,  14  B.  Mon.  624  ;  Dobson  v.  Erwin,  1  D.  &  B.  569. 

2  Dollar  Savings  Bank  v.  Bennett,  76  Pai.  402  ;  Barnet  v.  Dougherty,  32  Fen» 
371. 

3  Sweetzer's  Appeal,  71  Penn.  St.  264. 

4  Boynton  v.  Houster,  73  Penn.  St.  453  ;  Beegle  v.  Heutz,  55  Penn.  St.  369. 

5  Willis  r.  Willis,  22  La.  An.  447  ;  Ex  parte  Elwood,  1  Denio,  633  ;  Barden  * 
Brady,  37  Geo.  660. 
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wise,  are  not  impaired  by  the  sale.  Their  effect,  and  the 
remedies  by  which  they  may  be  enforced,  remain  as  before.1 
In  making  the  sale,  neither  the  plaintiff  nor  the  sheriff  is 
under  any  obligation  to  make  any  statement  concerning  the 
existence  or  extent  of  paramount  liens.2  In  some  States,  u 
sale  of  property  under  execution  has.  in  most  cases,  the  effect 
of  transferring  title  regardless  both  of  junior  and  of  senior  liens 
against  the  property.  The  claim  of  the  lien-holders  is  released 
from  the  property  and  attached  to  its  proceeds  in  the  hands 
of  the  officer.3  The  question  of  liens  under  this  system  is  one 
in  which  the  purchaser  rarely  need  take  any  interest.  The 
lien-holders  must  have  it  litigated  and  determined  in  proceed- 
ings for  the  distribution  of  the  funds  realized  from  the  sale. 

o 

If  either  of  them  fails  to  present  his  claim  so  that  it  may  be 
satisfied  out  of  these  funds,  or  if,  the  claim  being  presented, 
the  proceeds  are  consumed  by  paramount  claims,  then  the 
lien-holder  must  suffer  the  loss  of  his  lien.  The  distinction 
between  liens  and  interests  must  be  kept  in  view.  Superior 
liens  maybe  discharged  by  a  sale  ;  but  superior  interests  can- 
not be  thus  removed.  The  purchaser  may  succeed  to  the  de- 
fendant's title  freed  from  the  liens  to  which  it  was  subject  in 
the  defendant's  hands.  He  cannot,  however,  succeed  to  a 
title  or  interest  not  held  by  the  defendant.  A  widow's  right 
to  dower  is  not  a  lien  upon,  but  an  interest  in,  lands.  It  is, 
therefore,  not  divested  by  an  execution  sale,  even  in  those 
States  where  such  sales,  as  a  general  rule,  release  all  liens.4 

1  Freeman  on  Judgments,  Sec.  377  ;  Lathrop  v.  Brown,  23  Iowa,  40  ;  Rankin 
v.  Scott,  12  Wheat.  177  ;  LittlefMd  v.  Nichols,  42  Cal.  372;  Shotwellu.  Murray, 
1  Johns.  Ch.  512  ;  Bruce  v.  Vogel,  38  Mo.  100. 

2  Carson's  Sale,  G  Watts,  140. 

3  Vickory  v.  Vickory,  1  Hairing.  193,  Note ;  Beekman's  Appeal,  38  Pcnn.  St. 
385  ;  Farmers'  Bank  u.  Wallace,  3  Harring.  370 ;  Custer  v.  Detterer,  3  W.  &  S. 
28  ;  Commonwealth  v.  Alexander,  14  S.  &  R.  257.     This  rule  formerly  prevailed 
in   North  Carolina,    (Ricks  u.  Blount,  4  Dov.  128 ;  Jones  u.  Judkins,  4  D.  &  B. 
454;    Isler  v.  Moore,  67  N.  C.  74  ;    Woodley  u.  Gilliam,  07  N.  C.  234;  Couglau 
v.  White,  G6  N.   C.   102)  but  is  now  superseded  by   the  code  (Perry  v.  Morris, 
65  N.  C.  221 ;  Woodley  v.  G-illiam,  G7  N.  C.  234).     In  Georgia,  a  sale  under  ex- 
ecution transfers  title  free  from  the  lien  of  prior  judgments,   (Harrison  v.  Mc- 
Henry,  9  Geo.  164 ;    Dowdell  v.  Neal,  10  Geo.  148)  but  subject  to  prior  mort- 
gages (Harwell  v.  Fitts,  20  Geo.  723). 

4  Schall's  Appeal,  40  Penn.  St.  170  ;  Fisher  v.  Kean,  1  Watts,  259.    But  a  leg- 
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Even  in  those  States  where  the  general  policy  of  the  law  is  to 
sell  property  under  execution,  freed  from  all  liens,  many  ex- 
ceptions disturb  the  harmonious  application  of  the  general 
rule.  Thus,  in  Pennsylvania,  all  paramount  liens  of  an  in- 
definite, indeterminate  value  remain  a  charge  on  the  property, 
because  it  is  impossible  to  calculate  the  amount  of  their  value 
for  the  purpose  of  deducting  it  from  the  proceeds  of  the  sale.1 
If  a  lien  is  for  a  definite  amount,  due  at  an  ascertained  time, 
its  release  is  not  avoided  by  the  fact  that  the  time  for  pay- 
ment has  not  yet  arrived.2  A  mortgage  to  the  State  is  not 
released  by  an  execution  sale.3  By  the  present  statutes  of 
Pennsylvania,  when  a  mortgage  is  prior  to  all  other  liens  ex- 
cept those  of  other  mortgages,  and  for  ground  rents,  it  con- 
tinues to  be  a  charge  on  the  lands  after  an  execution  sale.4 
If,  however,  judgment  be  recovered  for  the  principal  or  in- 
terest on  a  note  or  bond  secured  by  mortgagee,  a  sale  there- 

•/  O      O       ' 

under  releases  the  property  from  the  mortgage  lien.5  As  a 
general  rule,  no  officer  has  the  power  to  prescribe  terms  or 
conditions  of  sale  in  addition  to,  or  different  from,  those  pre- 
scribed by  law.  Hence,  his  sales  must,  with  reference  to 
prior  liens,  be  governed  by  law  rather  than  by  terms  which 
he  assumes  the  power  to  impose.6  But  if  it  be  understood 
and  agreed,  between  the  parties  in  interest  and  the  purchaser, 
that  he  will  take  the  property  subject  to  prior  incumbrances, 
this  agreement  will  be  enforced,  the  judgment-creditor  mak- 

acy  made  a  charge  on  lands  is  a  lien,  and  will  be  released  as  such.  (Lobach's 
Case,  G  Watts,  1C7  ;  McLanahan  v.  Wygant,  1  P.  &  W.  112.) 

1  Heist  v.  Baker,  419  Penn.  St.  353 ;  McKenzey's  Appropriation,  3  Penn.  St. 
loG  ;  Lauman's  Appeal,  8  Penn.  St.  473. 

2  Ilellman  v.  Hcllman,  4  Raw.  440  ;  Lobach's  Case,  6  "Watts,  167. 

3  Duncan  v.  Reiff,  3  P.  &  W.  368. 

4  Kuhn's  Appeal,  2  Penn.  St.  264 ;  Bratton's  Appeal,  8  Penn.  St.  164  ;  Mehafty 
V.  Share,  2  P.  &  W.  361 ;  Whitehead  v.  Purnell,  2  Miles,  434.      The  rule  was 
otherwise  prior  to  1830.     (Willard  v.  Norris,  2  Rawle,  56  ;  Corporation  v.  Wal- 
lace, 3  Rawle,  109.) 

5  Hartz  v.  "Woods,  8  Penn.  St.  471 ;  Pierce  v.  Potter,  7  "Watts,  475. 

6  Randolph's  Case,  5  Penn.  St.  242  ;  Hellman  v.  Hellraan,  4  Rawle,  440  ;  Esh- 
elmaii  v.  Wituer,  2  "Watts,  263 ;  Aulenbaugh  v.  Umbehauer,  8  Watts,  48  j  3  W. 
&  S.  259  ;  Mode's  Appeal,  6  W.  &  S.  280. 

F.  Ex.— 36. 
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ing  the  sale  will  be  entitled  to  the  proceeds,  and  the  prior 
lien-holders  will  retain  their  liens  against  the  property.1 

§  339.  General  effect  of  irregularities. — We  have  neces- 
sarily, in  treating  of  the  issue  and  form  of  executions  and  the 
various  steps  taken  by  authority  thereof,  considered  the  effect 
cf  various  irregularities  upon  the  rights  of  persons  deraigning 
Title  through  execution  sales.  The  general  principle  to  l>o 
deduced  from  all  the  authorities  is,  that  the  title  of  a  pur- 
chaser, not  himself  in  fault,  cannot  be  impaired  at  law  nor  in 
< 'Unity  by  showing  any  mere  error  or  irregularity  in  the  pro- 
ceeding-.- Errors  and  irregularities  must  be  corrected  by  a 
direct  proceeding.  If  not  so  corrected,  they  cannot  be  made 
available  by  way  of  a  collateral  attack  on  the  purchaser's 
title.3  Hence,  an  execution  sale  cannot  be  collaterally  avoided 
because  real  estate  was  sold  without  first  levying  upon  person- 
alty ;4  nor  because  of  irregularities  or  deficiencies  in  the  ad- 
vertisement ; 5  nor  for  incorrect  taxation  of  costs  ; 6  nor  for 
defects  in  the  levy  ; 7  nor  for  irregularities  in  adjourning  the 
sale  ; 8  nor  because  tbe  interest  levied  upon  and  sold  is  le>s 

1  Stackpole  v.  Glassford,  16  S.  &  R.  163 ;  Tower's  Appropriation,  9  "W.  &  S. 
103  ;  McMurray  v.  Hopper,  43  Penn.  St.  468  ;  Zeigler's  Appeal,  35  Pcnn.  St.  173. 

2  Park  v.  Darling,  4  Cush.  197 ;  Warren  v.  Twilley,  10*  Md.  39 ;  Armstrong  i\ 
Jackson,  1  Blackf.  210  ;  Sullivan  r.  Hearnden,  11  Geo.  291 ;  Elliott  r.  Knott,  14 
Md.  121  ;    Bolgiano  r.  Cook,  19   Md.  375 ;    Frakes  v.  Brown,  2  Blackf.  '295 ; 
3 Tamilian  r.  Sammon,  3  Md.  463  ;  Marshall  u.  Greenfield,  8  G.  &  J.  349  ;  Moore 
r.  X^il,  39  111.  256  ;  Dingledine  v.  Hershman,  53  111.  280  ;  Boles  r.  Johnson,  23 
Cal.  226  ;  Avery  r.  Rose,  4  Dev.  553  ;  Jackson  v.  Rosevelt,  13  Johns.  97  ;  Oxloy 
v.  Mizle,  3  Murph.  250  ;  Hewitt  r.  Wcatherby,  57  Mo.  276. 

3  ( 'aboil   v.  ^rubbs,  48  Mo.  353 ;  Norton  v.  Quimby,  45  Mo.  388 ;  Rigg  v. 
Cook,  4  Gilm.  336  ;  Durham  v.  Heaton,  28  HI.  264 ;  Jackson  v.  Spink,  4  Ch.  L. 
A.  309  ;  Krlsry  r.  Dunlap,  7  Cal.  160. 

4  Doe  v.  Meyers,  9  U.  C.  Q.  E.  465 ;  Faris  v.  Banton,  6  J.  J.  M.  237  ;  Frakea  u. 
Brown,  2  Blackf.  295  ;  Denham  r.  Holeman,  26  Geo.  182  ;  Hayden  v.  Dunlap,  3 
Bibb,  216 ;  Dice  r.  Peim.  2  Swan,  561 ;  Dowdcll  v.  Neal,  10  Geo.  148. 

6  Jones  r.  Fulgham,  2  Murph.  364  ;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  213  ;  Sol- 
omon v.  Peters,  37  Geo.  251 ;  Cooley  r.  Wilson,  10  "West.  Jur.  283 ;  Johnson  r. 
Reese,  28  Geo.  353  ;  Hendrick  v.  Davis,  27  Geo.  167  ;  Ogden  v.  Walters,  12  Kaus. 
'J*-J  ;  Ante,  Sec.  286. 

6  Wilkins  v.  Huse,  9  Ohio,  154. 

7  Cooper  r.  Barrall,  10  Penn.  St.  491 ;  Swiggert  v.  Kollock,  3  Hous.  Del.  326. 

8  Reid  r.  Largent,  4  Jones,  454  ;  Pope  v.  Bradley,  3  Hawks,  16  ;  Mordecai  r. 
Speight,  3  Dev.  428. 
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than  that  held  by  the  defendant.1  Where  there  is  any  defect 
in  stating  the  facts  necessary  to  support  a  sale,  the  existence 
of  such  facts  will  generally  be  presumed.2  A  purchaser's  title 
may  generally  be  defeated  by  showing  that  the  judgment  was 
satisfied  by  payment,3  or  by  the  imprisonment  of  the  defend- 
ant under  execution  ;4  or  by  proving  that  the  sale  was  made 
privately  ; 5  or  that  the  purchase  was  made  for  the  benefit  of 
the  officer  who  conducted  the  sale  ; 6  or  without  allowing  the 
defendant  the  benefit  of  appraisement  when  he  was  entitled 
to  it.7  In  is"ew  Jersey,  a  purchaser's  title  may,  it  seems,  be 
avoided  by  showing  that  the  officer  who  executed  the  writ 
was  guilty  of  a  departure  from  the  forms  prescribed  by  law.8 
A  sale  is  also  void  when  it  is  shown  by  the  record  to  have 
been  made  in  a  manner  different  from  that  prescribed  by  the 
judgment  under  which  it  was  authorized,  as  where  the  judg- 
ment or  the  law  required  the  property  to  be  sold  to  the  per- 
son who  would  take  the  least  portion  thereof,  and  pay  the 
judgment  and  all  costs,  and  the  deed  states  that  the  sale  was 
made  to  the  highest  and  best  bidder.9  A  judgment  of  one  of 
the  late  Confederate  State  Courts  is  not  absolutely  void.  If 
the  defendant  takes  no  proceeding  to  vacate  it,  and  submits 
to  the  issue  of  execution  and  sale  of  his  property,  the  sale  is 
valid.10  In  Pennsylvania,  a  sale  made  under  process,  the  issu- 
ing of  which,  at  the  time  it  issued,  was  forbidden  by  law,  is 
judged  to  be  void.11  In  Georgia,  a  sale  in  violation  of  an  in- 
junction is  thought  to  be  irregular  merely.12 

1  Knight  v.  Leak,  2  D.  &  B.  133  ;  O'Conner  v.  Toungblood,  16  Ala.  718.   Con- 
tra, McLaughlin  r.  Shields,  12  Penn.  St.  283. 

2  Hollingsworth  v.  Dickey,  24  Geo.  434. 

3  Jackson   u.  Morse,  18  Johns.  441  ;   Cameron  v.  Irwin,  5  Hill,  272  ;  Den  v. 
Roberts,  11  Ired.  424  ;  Hunter  v.  Stevenson,  1  Hill,  S.  C.  415  ;   Thrower  v. 
Vaughan,  1  Eich.  18. 

4  Kennedy  v.  Duncklee,  1  Gray,  65  ;  King  v.  Goodwin,  16  Mass.  563  ;  Loomia 
i'.  Storrs,  4  Conn.  440. 

5  Hutchinson  v.  Cassidy,  46  Mo.  431. 

6  Carpenter  v.  Stilwell,  11  N.  Y.  61 ;  Ante,  Sec.  292. 

7  Wolf  v.  Payne,  35  Penn.  St.  97  ;  St.  Bartholomew  v.  Wood,  61  Penn.  St.  96  ; 
Ante,  Sec.  284. 

8  Todd  v.  Philhower,  4  Zab.  796. 

9  French  r.  Edwards,  13  Wall.  506. 

10  Bush  r.  Glover,  47  Ala.  1G7. 

11  L-lnvtz  r.  Wj-nkoop,  74  Penn.  St.  198  ;  Cadmus  v.  Jackson,  52  Penn.  St.  295. 
!2  lakcniaii  r.  Kuhn,  43  Geo.  183. 
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'§  340.    Effect  of  irregularities  where  plaintiff  or  his 
•attorney   has  purchased. — With   respect  to  infirmities  in 
the  proceedings,  the  plaintiff  and  bis  attorney  are  less  favored 
'than  strangers  to  the  writ.     Strangers  are  allowed,  and  en- 
<  ouragcd,  to  rely  upon  the  facts  set  forth  in  the  record,  and 
upon  the  presumption  that  all  the  officers  of  the  law  have  in 
all  respects  performed  their  duties.     But  if  notice  of  vices 
01-  infirmities  in  the  proceedings  is  brought  home  to  strangers 
purchasing  at  execution  eales,  then,  as  we  have  shown  in  the 
preceding  section,  such  vices  or  infirmities  may  impair  the 
title  in  the  hands  of  such   purchaser  with  notice.     But  it  is 
incumbent  on  the  plaintiff  and  his  attorney  to  keep  informed 
of  all  the  proceedings  taken  in  the  case  under  their  direc- 
tion, or  by  virtue  of  their  authority.     The  law  will  not  per- 
mit them  to  be  ignorant  of  such  proceedings.    Hence,  if  there 
is  any  irregularity  in  the  proceedings,  neither  the  plaintiff 
nor  his  attorney  can,  on  becoming  purchaser  under  the  exe- 
cution, protect  his  title  by  showing  that  he  was  ignorant  of 
the  irregularity.     Some  authorities  make  the  general  asser- 
tion that  neither  the  plaintiff  nor  his  attorney  can  hold  prop- 
erty purchased  under  a  voidable  writ.1     We   by  no  means 
assent  to  this  conclusion.     There  are  many  irregularities  of 
sufficient  gravity  to  warrant  the  vacating  of  a  writ  on  prompt 
application,  but  which  the  defendant  will  not  be  able  to  suc- 
cessfully assert,  after  he  has  been  guilty  of  tacitly  ratifying 
the  irregularity  by  his  unwarrantable  delay.     There  are  also 
many  cases  in  which  the  motion  to  vacate  a  writ  for  errors  in 
form  may  be  met  by  a  counter  motion  to  correct  the  errors 
and  permit  the  writ  to  stand.     Wherever  the  irregularity  is 
such  that  the  defendant  can  be  deemed  to  have  waived  it  by  his 
laches  in  not  sooner  complaining,  or  where  it  is  of  such  a  char- 
acter that  it  can  be  cured  by  amending  the  writ,  we  think 
it  cannot  render  the  sale  void,  although  the  plaintiff  may 
have  purchased.     But  it  is  certain  that  neither  the  plaintiff2 

1  Keeling  v.  Heard,  3  Head,  592  ;  Waite  v.  Dalby,  8  Humph.  406. 

2  King  v.  Cushman,  41  111.  31 ;    Pettingill    r.  Moss,  3  Minn.    223 ;  Raub  v. 
Heath,  8  Blackf.  575  ;  Harrison  v.  Doc,  2  Blackf.  1 ;  Bybee  r.  Ashby,  2  Gihn.  151 ; 
Bteinback  r.  Leese,  27  Cal.  295 ;  Winston  r.  Otley,  25  Miss.  451 ;  Stephens  v. 
Dennison,  1  Oregon,  19.     Where  plaintiff  purchases  in  the  name  of  another,  but 
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nor  his  attorney *  can  ever  be  treated  as  purchasers  having 
no  notice  of  vices  and  irregularities  in  the  judgment  and 
proceedings  ;  and  that  whatever  rights  and  equities  the  de- 
fendant in  execution  may  assert  against  a  purchaser  with 
notice,  he  may  also  assert  against  the  plaintiff  or  his  attorney 
whether  either  had  any  actual  notice  or  not. 

§  341.    Purchaser  not  bound  to  show  the  officer's  re- 
turn.— Where  the  title   of  the   defendant  is  sought  to  be 

O 

divested  by  extending  real  estate  under  execution  in  the- 
methods  pursued  in  the  New  England  States,  the  officer's 
return  upon  the  writ  is  an  indispensable  muniment  of  the 
plaintiff's  title.  ISTot  only  is  the  muniment  indispensable,  but 
it  requires  to  be  drawn  with  fullness  and  exactness.  It  must 
show  full  compliance  with  all  the  provisions  of  the  statute.  If 
it  fails  in  this,  the  plaintiff's  title  under  the  extent  is  without 
validity.-  Where  property  is  sold  under  execution,  the  rule 
is  altogether  different.  ]STo  doubt  the  officer  ought,  in  all 
cases,  to  make  a  full  and  correct  return.  But  the  purchaser's 
title  is  not  dependent  on  the  performance  of  this  duty  by  the 
officer.  The  purchaser  has  no  control  /over  the  officer,  and 
therefore  is  not  prejudiced  by  a  deficient  or  incorrect  return, 
nor  by  the  entire  absence  of  any  return  whatever.3 

for  his  own  benefit,  the  rule  is  the  same  as  if  he  had  purchased  in  his  own  name. 
(Barber  v.  Reynolds,  44  Cal.  520.) 

1  Moody  r.  Harper,  38  Miss.  599  ;  Stewart  v.  Croes,  5  Gilm.  442  ;  Simonds  v. 
Catlin,  2  Cai.  61 ;  Col.  &  C.  Ca.  346. 

2  Wiloox  r.  Emerson,  10  R.  I.  270. 

3  Forrest  v.  Camp,  16  Ala.  642  ;  Brooks  v.  Rooney,  11  Geo.  423  ;  Stewart  v. 
Houston,  25  Ark.  311  ;  Phillips  v.  Coffee,  17  El.  156  ;  Hopping  v.  Burnam,  2  G. 
Greene,  39  ;  Hunt  v.  Loucks,  38  Cal.  372  ;  Humphry  v.  Beeson,  1  G.  Greene, 
r.'9  ;  Doe  v.  Heath,  7  Blackf.  154  ;  Low  v.  Adams,  6  Cal.  277  ;  Thurston  o. 
Barnes,  10  Incl.  289  ;  Banks  v.  Evans,  10  S.  &  M.  35  ;  Kinney  v.  Knoebel,  47  111. 
417  ;  Buchanan  v.  Tracy,  45  Mo.  437  ;  Wheaton  v.  Sexton,  5  Wheat.  503  ;  Jack- 
son v.  Spink,  59  111.  404 ;  Jackson   v.  Sternbergh,  1  John.  Cases,  153  ;  Smull  r. 
Mickley,  1  Rawle,  95 ;  State  v.  Salyers,  19  Ind.  432  ;  Mitchell  r.  Lipe,  8  Yerg. 
170  ;  Blood  r.  Light,  38  Cal.  649  ;  Shaffer  v.  Bolander,  4  G.  Greene,  201  ;  Cloud 
i-.  El  Dorado,  12  Cal.  133  ;  Clark  v.  Lockwood,  21  Cal.  224  ;  Barney  v.  Pattrr- 
1011,  6  H.  &  J.  182  ;  Hinds  v.  Scott,  11  Penn.  St.  19 ;  Gibson  u.  Winslow,  38  Penn. 
49  ;  Den  r.  Hamilton,  1  Taylor,  10  ;  Hutchins  v.  Carver,  16  Minn.  13;  Ingram 
r.  Belk,  2  Strob.  207. 
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§   342.    Effect  of  fraudulent  practices  in  which  the 
purchaser  participated,  or  of  which  he  had  notice. — The 

protection  which  the  law  extends  to  purchasers  at  execution 
and  judicial  sales,  whereby  they  are  shielded  from  secret 
frauds  and  irregularities,  rests  upon  public  policy.  This  pub- 
lic policy  demands  that  there  should  be  such  confidence  in  the 
proceedings  of  the  Courts,  and  of  their  officers,  that  persons 
acting  in  good  faith  shall  not  be  afraid  to  invest  their  capital 
in  the  purchase  of  property  exposed  to  the  hazard  of  sacri- 
fice at  compulsory  sales,  when  the  proceedings  have  the 
appearance  of  regularity.  But  public  policy  never  requires 
that  any  man  shall  be  secured  the  fruits  of  his  own  fraud,  nor 
even  the  fruits  of  a  fraud  perpetrated  by  others,  and  brought 
within  his  knowledge  at  the  time  he  made  his  investment. 
On  the  contrary,  a  sound  public  policy  requires  that  every 
species  of  fraud  shall  be  discouraged  and  punished.  When, 
by  any  fraudulent  contrivance,  the  purchaser  at  an  execution 
sale  has  obtained  an  unconscionable  advantage,  equity  will, 
beyond  question,  compel  him  to  relinquish  it.  And  perhaps 
the  aid  of  equity  need  not  be  invoked.  For  the  reported 
cases  generally  agree  in  affirming  that, a  title  acquired  by 
execution  sale  through  the  aid  of  false  representations,  or  of 
any  trick,  device,  imposture,  or  other  fraud  on  the  defendant 
in  execution,  is,  while  held  by  the  guilty  purchaser,  utterly 
worthless  and  void.1  And,  in  order  to  be  purged  of  the  vices 
by  which  it  was  infected  by  the  misconduct  of  the  original 

1  Gilbert  v.  Hoffman,  2  Watts,  66 ;  MoKennan  v.  Pry,  6  Watts,  137  ;  Bunts  v. 
Cole,  7  Blackf.  265  ;  Bethel  v.  Sharp,  25  111.  173 ;  Gilbert  v.  Carter,  10  Ind.  16 ; 
Turner  v.  Adams,  46  Mo.  (J5  ;  Griffith  v.  Judge,  49  Mo.  536  ;  Faust  v.  Haas,  73 
Perm.  St.  295  ;  5  Leg.  Gaz.  92 ;  Jones  v.  Fulgham,  2  Murph.  364.  If  the  fraud 
is  iu  the  judgment,  equity  will  grant  relief.  See  Freeman  on  Judgments,  Sees. 
489-405  ;  also,  Ingle  v.  Hannah,  1  Heisk.  26  ;  Stubbs  v.  Leavitt,  30  Ala.  352  ; 
Tyler  r.  Tyler,  1  Heisk.  734  ;  New-comb  v.  Dewey,  27  Iowa,  381  ;  Bridgeport 
S.  B.  v.  Eldredge,  28  Conn.  556  ;  Kerrou  Fraud  and  Mistake,  44  ;  Muiin  v.  Wor- 
nll,  16  Barb.  221 ;  Bureh  v.  Scott,  1  Eland's  Ch.  112  ;  Johnston  v.  Loop,  2  Tex. 
331 ;  Wilson  u.  Montgomery,  14  S.  &  M.  205  ;  Moore  v.  Gamble,  1  Stock.  246  ; 
Johnson  v.  Coleman,  23  Wis.  452;  Barnesly  v.  Powel,  1  Ves.  Sr.  119,  286; 
Colclough  v.  Bolger,  4  Dow,  54  ;  McMillan  v.  Reynolds,  11  Cal.  372  ;  Galatiau 
v.  Erwin,  Hopk.  Ch.  48  ;  Hayden  v.  Hayden,  46  Cal.  332  ;  Martin  v.  Parsons, 
49  Cal.  94;  Brown  u.  Thornton,  47  Geo.  474  ;  Ogden  v.  Larabee,  57  111.  389  ; 
Greene  v.  Huskell,  5  R.  I.  417  ;  Kent  r.  Rioards,  3  Md.  Ch.  592;  Hahn  i,.  Hart, 
12  B.  Monr.  426  ;  Waim-r  v.  Blukeman,  4  Keyes,  507. 
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purchaser,  it  Is  essential  that  the  title  should  be  transferred 
in  good  faith,  and  upon  a  valuable  consideration,  to  some  per- 
son who  is  both  guiltless  and  ignorant  of  those  vices  ;  for  a 
purchaser  with  notice  has  no  higher  equitj',  and  will  receive 
no  further  protection,  than  an  original  purchaser.1 

§  343.  The  purchaser's  title  cannot  be  imperiled  by 
secret  vices. — Purchasers  in  good  faith  need  not  look  behind 
the  judgment  or  decree  under  which  a  sale  is  to  be  made.2 
Thej-  cannot  be  prejudiced  by  any  secret  vices,  frauds,  or 
defects  in  the  proceedings.3  The  title  derived  under  an  ex- 
ecution sale  cannot  be  defeated  at  law,  nor  vacated,  restrained, 
nor  otherwise  impaired  in  equity,  for  fraud,4  nor  because  the 
writ  issued  without  the  plaintiff's  authority,5  nor  because  the 
sale  was  conducted  in  violation  of  an  agreement  to  adjourn  it 
to  another  day,6  unless  the  person  by  whom  such  title  is  held 
can  be  shown  to  have  been  cognizant  of  the  fraud  or  irregu- 

O  O 

larity  for  which  it  is  sought  to  make  him  responsible.  Where, 
by  virtue  of  an  execution  sale,  the  legal  title  has  become 
vested  in  the  purchaser  or  his  grantee,  and  an  attempt  is  made 
in  equity  to  restrain  or  control  such  title,  the  attempt  must 
fail  unless  the  equity  of  the  complainant  is  superior  to  that 
of  the  holder  of  the  title.  If  a  purchaser  delays  payment 
until  the  time  for  redemption  has  expired,  and  then  makes 
payment  and  at  once  procures  a  conveyance,  the  owner  of  the 
property  is,  in  equity,  entitled  to  have  the  time  for  redemp- 
tion computed  from  the  day  of  the  payment.  But  if  the  pur- 
chaser succeeds  in  selling  his  title  to  a  third  person,  who  buys 

1  Adams  v.  Secor,  6  Kans.  542  ;  Kilgore  v.  Beck,  40  Geo.  293  ;  Blivins  v.  John- 
ton,  40  Geo.  297 ;  McMillan  v.  Reynolds,  11  Cal.  372 ;  Snow  v.  Hawpe,  22  Tex. 
168. 

2  Buckmaster  v.  Carlin,  3  Scam.  104. 

3  Winston  v.  Otley,  25  Miss.  451 ;  Natchez  v.  Minor,  10  S.  &  M.  246  ;  Mans- 
field u.  Walsh,  3G  Iowa,  534 ;  Mansfield  v.  Hoagland,  46  111.  359  ;  Reeve  v.  Ken- 
nedy, 43  Cal.  G43  ;  Hamlin  r.  McCahill,  Clark's  Ch.  249 ;  Freeman  011  Judg- 
ments, Sees.  509,  510  ;  Stokes  v.  Geddes,  5  Pac.  L.  R.  133  ;  46  Cal.  17  ;  Thorpe  v. 
Beavans,  73  N.  C.  241. 

4  Fetterman  v.  Murphy,  4  Watts,  424  ;  Drexel  v.  Man,  6  W.  &  S.  343  ; 
eon  v.  Beeson,  9  Penn.  St.  289  ;  Bull  v.  Sheredine,  1  H.  &  J.  410. 

5  Sowles  v.  Harvey,  20  Tnd.  217. 

6  Williams  v.  Doran,  23  N.  J.  Eq.  385. 
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in  good  faith  and  without  notice  of  any  irregularity  in  the 
payment,  and  there  is  nothing  in  the  records  connected  with 
the  execution  and  sale  calculated  to  give  such  notice,  then 
the  <'.j;f;ty  of  such  third  person  is  at  least  as  strong  as  that 
of  the  defendant  in  execution,  and  equity  will  not  interpose 
to  prevent  the  former  from  asserting  his  title  against  the 

•*•  o  o 

latter.1  The  sheriff  is  not  the  agent  of  the  purchaser.  The 
lattcr's  rights  cannot  be  prejudiced  by  proving  a  notice  given 
to  the  former.2 

§  344.  Whether  the  whole  consideration  must  be  paid 
to  protect  purchaser  from  secret  vices. — ISTo  one  can  be 
protected  as  purchaser  without  notice,  unless,  before  receiving 
notice,  he  has  paid  a  valuable  consideration.3  In  fact,  the 
mere  parting  with  value  seems  not  to  be  sufficient.  The 
'trli.ole  consideration  agreed  to  be  paid  must,  according  to  the 
majority  of  the  authorities,  have  been  paid  before  notice.4 
This  rule  is  undoubtedly  harsh  ;  and  a  disposition  is  evident, 
where  part  of  the  consideration  is  paid  before  notice,  to  pro- 
tect the  purchaser  pro  tanto.b  "With  respect  to  purchasers  at 
execution  sales,  the  general  rule  is,  that  they  are  bound  by  a 
notice  which  would  bind  a  purchaser  at  a  voluntary  sale, 
and  not  bound  by  a  notice  which  would  not  bind  such  pur- 
chaser.6 

1  Maina  v.  Elliott,  10  Pao.  L.  E.  93 ;  50  Gal.;  Greenvill  v.  Cockerel,  7  Ch. 
L.  N.  292. 

2  Stahlo  v.  Spohn,  8  S.  &  R.  317. 

3  J;»;kson  u.  Summerville,  13  Penn.  St.   359 ;  Williams  v.  Hollingsworth,  1 
Strob.  E;j.  103  ;  Moloney  r.  Kernan,  2  Dr.  &  "W.  31 ;  Paul  v.  Fulton,  25  Mo. 
150  ;  Hutching  v.  Chapman,  37  Tex.  612  ;  Wormley  u.  Wormley,  8  "Wheat.  421 ; 
DilLird  r.  Crocker,  1  Spoor's  Eq.  20 ;  Swayze    v.  Burke,  12   Pet.  11  ;  Blight   o. 
Banks,  G  Monr.  192  ;  Jewctt  v.  PiJmer,  7  Johns.  Ch.  G5  ;  Bush  r.  Bush,  3  Strob. 
E'.j.  131  ;  KilcriMs  •  r.  Lum,  38  Miss.  569  ;  Losey  v.  Simpson,  3  Stock.  246 ;  Vat- 
tier  v.  Hude,  7  Pet.  252. 

4  Wui>d  r.  Mauri,  1  Sumncr,  506  ;  Doswell  v.  Buchanan,  3  Leigh,  365;  Dugan 
v.  Vattier,  3   Blackf.  245  ;    Wormley  v.  Wormley,  8  Wheat.  421 ;    Colquitt  r. 
Thomas,  8  Geo.  258 ;  Lewis  u.  Phillips,  17  Ind.  108. 

6  Wells  v.  Morrow,  38  Ala.  1-5;  Ilaughwout  v.  Murphy,  22  N.  J.  Eq.  531; 
Pickett  v.  Barren,  29  Barb.  505;  Youst  v.  Martin,  3  S.  &  R.  423;  Lewis  r. 
Bradford,  10  Watts,  67  ;  Juvenal  v.  Jackson,  14  Penn.  St.  519;  Beck  t.  Uhrich, 
13  Penn.  St.  631  ;  Flairg  r.  Mann,  2  Sumn.  487  ;  Frost  r.  Beckman,  1  Johns. 

Ch.  288. 

6  Williamson    r.  Branch    Bank.  7    Ala.    900;  Byers    r.  Envies.  1C   Ark.  543; 
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§  345.    The  effect  of  a  reversal  when  a  stranger  has 

purchased. — An  erroneous  judgment  is  the  act  of  the  Court. 
Until  vacated  on  appeal,  or  by  some  other  appropriate  proceed- 
ing, all  persons  may  safely  treat  it  as  valid,  unless  we  maj- 
except  from  this  rule  the  parties  to  the  suit  and  their  attor- 
neys, and  even  they  are  affected  by  its  reversal  no  farther 
than  by  being  liable  to  make  restitution  of  the  property  in 
their  hands  acquired  under  such  judgment.  But  the  distinc- 
tion between  avoid  and  an  erroneous  judgment  must  be  kept 
in  view,  for  if  a  judgment  is  void,  no  rights  can  be  based 
upon  it.  The  reversal  of  a  judgment  on  appeal,  on  the  ground 
not  of  errors  in  proceeding,  but  because  the  lower  Court  had 
no  authority  to  proceed,  would  be  in  legal  effect  a  declaration 
that  the  judgment  was  void.  Titles  resting  on  such  judgment 
would,  therefore,  be  declared  invalid.  But  this  invalidity 
arises  not  from  the  reversal,  but  from  the  original  judgment, 
which  is  found  to  be  so  destitute  of  legal  authority  that  it 
might  have  been  disregarded  by  the  parties,  even  if  no  pro- 
ceedings had  been  taken  for  its  reversal.  But  if  a  judgment 
is  so  far  valid  that  it  is  necessary  for  the  party  against  whom 
it  is  given  to  resort  to  an  appeal  to  avoid  its  effect,  he  must, 
in  order  to  prevent  its  execution,  stay  proceedings  by  giving 
a  sufficient  undertaking  on  appeal.  If  he  does  not  do  this,  an 
execution  may  be  taken  out  and  levied  on  his  property.  The 
officer  serving  the  writ  is  justified  in  proceeding  regardless  of 
the  appeal,  and  is  not  deprived  of  the  protection  of  his  pro- 
cess by  the  subsequent  reversal  of  the  judgment.  Strangers 
to  the  suit  may  purchase  at  the  sale.  If  so,  their  title  will 
be  valid,  whether  the  judgment  be  affirmed  or  reversed.1  As 

\ 

Shyrock  v.  Jones,  22  Penn.  St.  303  ;  Barnes  v.  McClinton,  3  P.  &  W.  67  ;  Ser- 
geant v.  Ford,  2  W.  &  S.  126 ;  Hoffman  v.  Strohecker,  9  Watts,  183 ;  York  v. 
Briscoo,  G7  111.  533. 

1  Campbell  v.  Mdrwin,  4  Hayw.  60;  Galpin  v.  Page,  1  Saw.  C.  C.  309 ;  Cole- 
man  v.  Trabue,  2  Bibb,  518 ;  Hubbell  v.  Broadwell,  8  Ohio,  120 ;  Coster  r. 
Peters,  7  Robt.  386  ;  4  Abb.  Pr.  N.  S.  53  ;  Clark  v.  Bell,  4  Dana,  15  ;  Hanschilcl 
t>.  Stafford,  27  Iowa,  301 ;  Woodv.  Jackson,  8  Wend.  9  ;  G-ott  v.  Powell,  41  Mo. 
416  ;  Dorsey  v.  Thompson,  37  Md.  25  ;  Feaster  v.  Fleming,  56  111.  457  ;  Fitzyib- 
bon  v.  Lake,  29  111.  165  ;  Frost  v.  McLeod,  19  La.  An.  69 ;  Stinsou  v.  Ross,  51 
Me.  f,.36  ;  Holland  v.  Aclair,  55  Mo.  40  ;  Wadhams  i:  Gay,  7  C,  L.  N.  169  ;  Mc- 
Guire  u.  Ely,  Wright,  Ohio,  520  ;  Coster  v.  Peters,  7  Robt.  336  ;  Little  v.  Bunce, 
V  N.  H.  485  ;  Shields  v.  Powers,  29  Mo.  315  ;  Lovett  r.  Reformed  Church,  12 
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the  sale  may  lawfully  proceed,  pending  the  appeal,  where  no 
htay  bond  has  been  given,  public  policy  requires  that  all  per- 
sons  should  hfivc  confidence  in  the  title  to  be  derived  from 
the  sale,  otherwise  but  few  would  take  the  risk  of  purchasing, 
and  the  property  would  almost  invariably  be  sold  at  a  grossly 
inadequate  price.  All  strangers  to  the  suit  are  encouraged 
in  bid,  and  their  title  is  in  no  way  impaired  by  their  knowl- 
edge that  an  appeal  was  pending,  or,  if  not  pending,  that  it 
would  be  taken.1 

§  346.  Enforcing  restitution  after  reversal. — Upon  the 
reversal  of  a  judgment,  after  a  sale  has  been  made,  under  ex- 
ecution, to  a  stranger  to  the  suit,  the  defendant  must  seek 
redress  from  the  plaintiff.  This  redress  was  formerly  obtained 
by  a  sclre  facias  quare  re?1>titt'<>ncm  non.  This  is  still  the  rem- 
cdy  in  some  States,  in  cases  where  the  record  does  not  show 
that  the  money  realized  from  the  sale  has  been  paid  to  the 
plaintiff.2  AVhere  the  plaintiff  has  received  the  proceeds  of 
the  sale,  the  defendant  may  recover  in  an  action  for  money  had 
and  received.3  If,  however,  the  money,  after  being  paid  to 
plaintiff,  is  by  him  paid  to  a  third  person,  it  cannot  be  recov- 
ered from  such  person,  though  he  was  one  of  the  plaintiff's 
attorneys.4  A  question  of  importance  in  connection  with 
this  subject  is,  whether  the  plaintiff  must  account  to  the  de- 
Barb.  G7  ;  Taylor  v.  Boyd,  3  Ohio,  337 ;  Goudy  v.  Hall,  3G  HI.  313 ;  Goodwin  v. 
Mix,  38  111.  115  ;  Barney  v.  Patterson,  G  H.  &  J.  182  ;  Reardon  v.  Searcy,  2  Bibb, 
'2(1:2;  Ward  v.  Hollins,  14  Md.  158;  Burd  v.  Dansdalo,  2  Binn.  80;  Estes  r. 
Boothe,  20  Ark.  583 ;  Gray  v.  Brignardello,  1  Wall.  6'27  ;  Morgan  v.  Mason,  20 
Ohio,  401;  Garrett  v.  Lynch,  45  Ala.  201;  Pitficld  v.  Gazzam,  2  Ala.  325; 
Sneed  v.  Reardon,  1  A.  K.  Marsh.  217  ;  Farmer  v.  Rogers,  10  Cal.  335  ;  Bank  of 
U.  S.  v.  Bank  of  Washington,  G  Pet.  8  ;  Kissock  v.  Grant,  34  Barb.  144 ;  Jessup 
v.  City  Bank,  15  Wis.  604;  Storm  v.  Smith,  43  Miss.  497  ;  Shackleford  v.  Hunt, 
4  B.  Mon.  262  ;  Corwithe  v.  State  Bank,  18  Wis.  560;  Gibson  r.  Winslow,  38 
Penn.  St.  49  ;  Ponder  v.  Moseley,  2  Fla.  207;  Fergus  v.  Woodworth,  44  111.  374; 
Brown  v.  Combs,  7  B.  Mon.  321 ;  Magruder  v.  Peter,  11  G.  &  J.  217  ;  Vogler  v. 
Montgomery,  54  Mo.  577  ;  13  A.  L.  Keg.  244.  Contra,  Wambaugh  v.  Gates,  8 
N. Y.  144. 

1  Irwin  r.  Jcffers,  3  Ohio  St.  389. 

2  Eubank  t>.  Rails,  4  Leigh,  308. 

3  Clark  v.  Piuuey,  G  Cow.  297 ;  Green  v.  Stone,  1  H.  &  J.  405 ;  Maghee  v.  Kel- 
Ingg,  24  Wend.  ;j± 

4  Langley  v.  Warner,  3  N.  Y.  327. 
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fondant  for  the  real  value  of  tlie  property  sold,  or  for  the  sum 
which  it  brought  at  the  sale.  In  California,  it  has  heen  as- 
sumed that  an  action  may  be  sustained  to  recover  the  dam- 
:cj;cs  suffered  from  the  sale.1  In  other  States,  the  plaintiff 
may  exonerate  himself  by  paying  the  amount  for  which  the 
property  sold,  with  interest  from  the  date  of  the  sale.2 

§  347.  The  effect  of  a  reversal  'when  plaintiff  or  his 
attorney  is  the  purchaser. — The  party  in  whose  favor  a 
judgment  was  rendered  must,  on  its  reversal,  make  restitution 
of  all  things  in  his  control  which  he  has  acquired  thereby. 
If  lands  have  been  set  off  to  plaintiff'  under  execution,  or  if 
lie  has  purchased  real  or  personal  estate,  the  defendant,  on 
the  reversal  of  the  judgment,  becomes  entitled  to  such  real 
or  personal  property.  In  other  words,  the  owner  of  the  judg- 
ment, whether  he  be  the  original  plaintiff1,3  or  one  to  whom 
the  judgment  has  been  assigned  by  such  plaintiff',4  pur- 
chases subject  to  the  risk  of  losing  title  by  the  subsequent 
reversal  of  the  judgment.  If  the  property,  after  being 
bought  by  the  plaintiff,  is,  before  the  reversal,  transferred 
by  him,  in  good  faith  and  for  valuable  consideration,  to  a 
stranger  to  the  suit,  it  appears  that  the  latter  acquires  title 
free  from  the  contingency  of  the  reversal.5  This  rule  does 
not  prevail  where  lauds  are  taken  under  an  elegit,  or  extended 
by  virtue  of  the  statutes  in  force  in  the  ISTew  England  States. 
Here  the  lands  are  not  sold,  but  are  given  directly  to  the 
plaintiff",  in  satisfaction  of  his  writ.  The  continuance  of  the 
title  depends  upon  the  continuance  of  the  judgment.  When 
the  judgment  is  discontinued,  by  virtue  of  its  reversal  the 

1  Reynolds  v.  Hosmer,  45  Cal.  616. 

2  McGuire  v.  Ely,  Wright,  Ohio,  520 ;  Gay  v.  Smith,  38  N.  H.  171 ;  Bryant  v. 
Fairfield,  51  Me.  151 ;  Eames  v.  Stevens,  26  N.  H.  117  ;   Backhurst  v.  Mayo, 
Dyer,  363  ;  Trow  v.  Messer,  32  N.  H.  361. 

3  Gott  v.  Powell,  41  Mo.  416  ;  Buchanan  v.  Clarke,  10  Gratt.  164 ;  McAus- 
land  v.  Pundt,  1  Neb.  211 ;  Dater  v.  Troy  T.  &  R.  R.  Co.  2  Hill,  629 ;  Reynolds 
r.  Harris,  14  Cal.  667  ;  Corwithe  u.  State  Bank,  15  Wis.  289  ;  Graham  v.  Eagan, 
15  La.  An.  97  ;  Bank  of  U.  S.  u.  Bank  of  Washington,  6  Pet.  8  ;  Toogood  r. 
Franklin,  27  Iowa,  239  ;  Hubbel  v.  Broad-well,  8  Ohio,  127  ;  Hayes  v.  Cassell,  6 
Ch.  L.  N.  183  ;  Holland  v.  Adair,  55  Mo.  40. 

4  Reynolds  r.  Hosmer,  45  Cal.  630  ;  McJilton  v.  Love,  13  HI.  486. 

5  Guiteau  v.  Wist  ley,  47  111.  433 ;  McAusland  v.  Pundt,  1  Neb.  211. 
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title  revests  in  the  defendant  in  execution,  whether  the 
plaint  iff  has,  in  the  meantime,  made  any  conveyance  or  not.1 
The  plaintiff's  attorney,  on  becoming-  a  purchaser  at  a  sale 
under  execution  in  a  case  which  he  has  conducted,  occupies  a 
position  as  unfavorable  as  that  of  the  plaintiff,  and  must  lose 
the  property  upon  the  reversal  of  the  judgment.2  In  some 
cases,  persons  other  than  the  plaintiff  may  he  interested  in 
the  enforcement  of  the  judgment.  The  various  lien-holders 
may  he  made  parties  defendant,  and  may,  under  the  decree 
entered  in  the  case,  be  entitled  to  some  portion  of  the  pro- 
ceeds of  the  sale,  in  the  event  of  the  property  selling  for  more 
than  sufficient  to  satisfy  all  liens  prior  to  theirs.  Such  a  lien- 
holder,  though  a  party  to  the  judgment,  may  purchase  at  the 
sale,  and  will,  it  seems,  hold  the  property,  notwithstanding 
the  reversal  of  the  judgment,  if  the  proceeds  of  the  sale  were 
distributed  among  the  other  lien-holders.3  But  if  he  received 
the  chief  benefit  of  the  proceeds  of  the  sale,  he  must  make 
restitution  of  the  property  purchased.4  In  Kentucky,  the 
plaintiff's  title  held  under  an  execution  sale  is  not  divested  by 
a  reversal  of  his  judgment.5  The  opinion  of  the  Courts  of 
Kentucky  upon  this  subject  was  approved  by  Judge  Field,  of 
the  Supreme  Court  of  the  United  States,  in  one  instance  ;  c 
but  he  subsequently  changed  his  views,  and  acquiesced  in  the 
doctrines  sustained  by  the  other  authorities.7  But  it  has 
sometimes  been  held  that  the  reversal  of  a  judgment  does 
not,  of  itself,  divest  the  title  of  a  plaintiff  who  has  purchased  ; 
that  the  sale  remains  in  force  until  vacated  on  motion  ;  and 
that  the  defendant,  instead  of  making  such  motion,  may 

1  Goodyere  v.  luce,  Cro.  Jac.  24.6  ;  2  Brounl.  208  ;  Ognell's  Case,  Cro.  Eliz. 
270  ;  Bryant  r.  Fun-field,  51  Mo.  154;  Eyre  v.  Woodfinc,  Cro.  Eliz.  278  ;  Delano 
v.  \ViLli-,  11  Gray,  17  ;  Sympson  u.  Juxon,  Cro.  Jac.  G99  ;  Cummings  u.  Noyes, 
10  MMS-I.  •;:'>!. 

2  Galpin  r.  Page,  18  Wall.  350 ;  Stroud  v.  Casey,  25  Tex.  754  ;  Hannibal  &  S. 
J.  R.  R.  Co.  v.  Brown,  43  Mo.  294 ;  Toogood  v.  Franklin,  27  Iowa,  239 ;  Hayes 
i;.  Cassell,  G  C.  L.  N.  183. 

3  McBride  v.  Loiigworth,  14  Ohio  St.  349. 

4  Walpole  v.  Ink,  9  Ohio  St.  143. 

5  Parker  v.  Anderson,  5  Monr.  445  ;  Benningfield  v.  Heed,  8  B.  Monr.  105  • 
Bossom  ?-.  Ifonaldson,  18  B.  Monr.  320. 

6  South  Fork  Canal  Co.  u.  Gordon,  2  Abb.  U.  S.  479,  488. 
7Gali,in  v.  Page,  13  Wall.  3 
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affirm  the  sale,  and  sue  the  plaintiff  for  the  damages  suffered 
thereby.1 

§  348.  Transfers  of  shares  in  corporations. — The  ordi- 
nary property  of  a  corporation  may  he  transferred  under 
execution,  in  like  manner  and  with  like  effect  as  the  property 
of  a  private  person.2  Its  franchises,  however,  are  subject  to 
execution  only  where  they  have  been  made  so  by  statute  ; 
and  the  statutes  enacted  for  this  purpose,  being  in  derogation 
of  the  common  law,  are  strictly  construed.3  The  sale  of  the 
franchise  and  property  of  a  corporation,  though  it  may  in  effect 
render  the  corporation  powerless  to  proceed  with  its  business, 
or  to  perform  any  of  its  functions,  does  not  transfer  or  destroy 
its  corporate  existence.4  The  certificates  of  stock  in  corpora- 
tions are  considered  as  being  somewhat  similar  in  their  nature 
to  choses  in  action,  and  have,  on  that  account,  uniformly  been 
held  incapable  of  transfer  under  execution,  except  where 
such  transfer  has  been  authorized  by  statute.5  But  statutes 
authorizing  the  levy  and  sale  of  shares  of  the  stock  of  corpo- 
rations, and  pointing  out  the  methods  by  which  such  levy  and 
sale  may  be  consummated,  have  been  enacted  in  most  of  the 
States.6  The  title  of  the  purchaser  is,  where  the  statute  has 
been  pursued,  governed  by  substantially  the  same  rules  appli- 
cable to  other  property.  He  is  protected  from  secret  trans- 
fers not  known  to  him.  nor  registered  on  the  books  of  the 
corporation.7  On  the  other  hand,  the  purchaser  takes  his 
title  subject  to  all  known  transfers  and  liens,  whether  attested 

1  Johnson  v.  Lamping,  34  Cal.  293  ;  Reynolds  v.  Hosmer,  45  Gal.  G16. 

2  Pierce  v.  Partridge,  3  Met.  44  ;  Perry  v.  Adams,  3  Met.  51 ;  Ragina  v.  Vic- 
toria P.  Co.  4  P.  &  D.  639  ;  1  Q.  B.  288  ;  Arthur  v.  G.  &.  R.  Bank,  9  S.  £  M.  394 ; 
Boyd  v.  Chesapeake  Co.  17  Md.  195  ;  State  of  Md.  v.  Bank  of  Md.  6  G.  &  J.  219  ; 
Slee  v.  Bloom,  19  Johns.  475 ;  Franklin  T.  Co.  v.  Young,  8  Humph.  103  ;  Angell 
&  Ames  on  Corp.  Sec.  640. 

3  James  v.  Pontiac  R.  R.  Co.  8  Mich.  91. 

4  State  v.  The  Bank  of  Md.  6  G.  &  J.  205. 

6  Howe  v.  Starkweather,  17  Mass.  240 ;  Denton  v.  Livingston,  9  Johns.  96 ; 
Williamson  v.  Smoot,  7  Mart.  31 ;  Foster  v.  Potter,  37  Mo.  525  ;  Angell  &  Ames 
on  Corp.  Sec.  588. 

6  Aiigell  &  Ames  on  Corp.  Sec.  589. 

7  Weston  v.  Boar  River  Co.  5  Cal.  186 ;  Naglee  v.  Pacific  W.  Co.  20  Cal.  529  ; 
Btrout  r.N.  W.  M.  Co.  9  Cal.  78  ;  Blanchard  u.  Denham  G.  L.  Co.  12  Gray,  213. 
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on  the  books  of  the  corporation  or  not.1  On  the  presentation 
of  an  officer's  certificate  of  purchase,  showing  a  transfer  by 
execution,  it  is  the  duty  of  the  officers  of  the  corporation  to 
make  a  corresponding  transfer  on  its  books.2 

§  349.  Purchaser's  right  to  rents  and  profits  before 
redemption. — Generally,  purchasers  at  execution  sales  are  nei- 
ther entitled  to  the  possession  of  the  property  purchased,  nor 
to  participate  in  the  rents  and  profits  thereof,  until  their  title 
has  become  absolute  by  the  failure  of  the  persons  interested 
to  redeem  within  the  time  prescribed  by  law.  In  a  few  of 
the  States,  however,  statutes  have  been  enacted  under  which 
such  purchasers  are,  from  the  date  of  the  sale,  entitled  to  the 
rents  and  profits  of  the  real  estate  sold.3  If  a  tenant  is  in 
possession,  the  purchaser  may,  even  before  the  expiration  of 
the  time  for  redemption,  compel  the  rent  to  be  paid  to  him, 
whenever  it  falls  due.4  If  the  defendant  redeems,  he  is  nev- 
ertheless responsible  to  the  purchaser  for  rents  accruing  after 
the  sale  and  before  the  redemption.5  The  person  in  possession 
is  not,  even  in  foreclosure  cases,  liable  for  the  rents  and  profits 
anterior  to  the  sale.6  Rents  and  profits  accruing  before  the 
execution  of  the  deed  cannot  be  recovered  in  ejectment  by 
the  purchaser.  They  must  be  secured  by  an  independent 
action  based  upon  the  liability  created  by  the  statute.7  The 
purchaser  is  entitled  to  such  equitable  remedies  as  may  be 
requisite  to  secure  him  his  statutory  right  to  the  rents  and 

1  "Western  v.  Bear  Ptiver  Co.  6  Cal.  425.     Hence,  if  a  corporation  has  a  lien 
upon  stock  by  its  rules  or  by-laws,  to  secure  debts  due  to  it  from  its  stockholders, 
it  is  entitled  to  enforce  such  lien  against  a  purchaser  at  an  execution  sale.    ( An- 
gell  &  Ames  on  Corp.  Sec.  589  ;  Mech.  Bank  v.  Merch.  Bank,  45  Mo.  513  ;  Pt>r- 
1 1.  tual  Ins.  Co.  v.  Goodfellow,  9  Mo.  149 ;  Sewall  v.  Lancaster  Bank,  17  S.  &  R. 
285 ;  Grant  v.  Mech.  Bank,  15  S.  &  R.  140  ;  West  .Branch  Bank  v.  Armstrong, 
40  Penn.  St.  278. 

2  Bailey  v.  Strohecker,  38  Geo.  258. 

3  Stayton  v.  Morris,  4   Barring.  224 ;  Borrell  v.  Dewart,  37  Penn.  St.  13G ; 
Emerson  v.  Sansome,  41  Cal.  552 ;  JIcDevitt  v.  Sullivan,  8  Cal.  592 ;  Webster  v 
Cook,  38  Cal.  423. 

4  Reynolds  v.  Lathrop,  7  Cal.  43. 

5  Kline  v.  Chase,  17  Cal.  596 ;  Knight  v.  Truett,  18  Cal.  113. 

6  Whitney  v.  Allen,  '21  Cal.  233. 

7  Henry  r.  Everts,  30  Cal.  425.     The  statute  allowing  purchasers  rents  and 
profits  does  not  apply  to  tax  sales.   (Mnyo  r.  Woods,  31  Cal.  2G9.) 
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profits.  He  may  therefore,  by  bill  in  equity,  compel  the  per- 
sons in  possession  to  account  with  him,1  or  may  procure  the 
appointment  of  a  receiver,  where  the  defendant  or  tenant  in 
possession  is  insolvent.2 

§  349«.  The  purchaser's  remedy  for  waste. — In  Cali- 
fornia, a  purchaser  at  an  execution  sale  may,  before  his  title 
has  become  absolute  by  the  expiration  of  the  time  for  re- 
demption, maintain  an  action  to  restrain  the  commission  of 
waste.3  In  New  York,  if  the  defendant  in  execution  com- 
mits waste  during  the  time  that  he  is  entitled  to  redeem,  the 
purchaser  may,  when  he  subsequently  receives  a  deed  from 
the  sheriff,  recover,  of  the  defendant,  for  such  waste.  The 
remedy  in  such  a  case  is  "  waste,  trover,  or  a  special  action  on 
the  case."4 

§  350.  The  purchaser's  right  to  possession,  and  the 
remedy  for  its  enforcement. — Purchasers  at  execution 
sales,  when  their  title  becomes  absolute  by  the  expiration  of 
the  period  allowed  for  redemption,  succeed  to  the  rights  of 
the  defendant  in  execution,  and  become  entitled  to  the  pos- 
session of  the  property  purchased,  if  the  defendant  was  so 
entitled.  This  possession,  unless  peaceably  relinquished, 
must  be  recovered  by  due  process  of  law.  If  the  lands  sold 
be  vacant,  no  doubt  the  purchaser  may  take  possession,  if  he 
can  do  so  without  any  breach  of  the  peace.5  But  he  is,  under 
no  circumstances,  justified  in  taking  forcible  possession.6  Pur- 
chasers under  decrees  in  chancery  are  usually  placed  in  pos- 
session of  their  property  by  an  officer  of  the  Court,  acting 
under  a  writ  of  assistance  issued  in  the  case  in  which  the  de- 
cree was  entered.  In  a  few  of  the  States,  statutes  have  been 
enacted,  under  which  purchasers  at  execution  sales  may  obtain 
possession  by  proceedings  instituted  in  the  same  suit  in  which 

1  Harris  v.  Reynolds,  13  Cal.  514. 

2  Hill  v.  Taylor,  22  Cal.  191. 

3  Duprey  v.  Moran,  4  Cal.  196 ;  C.  0.  P.  of  CaL  Sec.  706. 

4  Rich  i).  Baker,  3  Den.  79. 

6  McDongall  v.  Sitcher,  1  Johns.  42  ;  Orser  v.  Storms,  9  Cow.  687. 
«  People  v.  Nelson,  13  Johns.  340. 
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the  execution  issued.1  Generally,  however,  the  purchaser 
must  resort  to  an  action  of  ejectment.2  In  such  action,  lie 
i icod  ordinarily  show  only  the  judgment,  execution,  and  offi- 
cer's deed,  and  that  the  defendant  was  in  possession  of  the 
property  at  or  subsequent  to  the  inception  of  the  judgment- 
lien.3  It  has  sometimes  been  held  that  even  the  production 
of  the  judgment  in  evidence  is  not  indispensable  when  the 
action  is  airainst  the  defendant  in  execution  ; 4  and  this  view 

O 

received  the  unequivocal  support  of  the  late  Professor  Green- 
leaf  in  his  treatise  on  the  law  of  evidence.5  lie  claimed 
that  when  a  defendant  has  permitted  an  execution  to  be  lev- 
ied upon  his  property,  and  lias  allowed  the  levy  to  be  followed 
by  a  sale,  and  has  taken  no  steps  to  quash  the  writ,  "it  will 
be  presumed,  in  an  action  against  him,  that  the  judgment 
is  right."  But  it  is  so  well  settled  that  no  attention  need 
be  paid  to  a  writ  issued  on  a  void  judgment,  or  without 
any  judgment,  that  we  think  the  inaction  of  the  defendant 
affords  a  ground  for  the  presumption  that  he  supposed  the 
writ  to  have  issued  without  any  authority,  and  to  have  no 
power  to  harm  him,  rather  than  for  the  presumption  that  the 
judgment  existed,  and  was  valid.  At  all  events,  it  seems  now 
to  be  quite  well  settled  that  a  person  seeking  to  recover  prop- 
erty, and  basing  his  claim  upon  an  execution  sale,  must  prove 
the  judgment  upon  which  the  writ  issued.6 

1  Seymour  v.  Morgan,  45  Geo.  201 ;  McMechen  v.  Marman,  8  G.  &  J.  57  ;  Oak- 
land R.  Co.  v.  Keenan,  56  Penn.  St.  198  ;  Waters  v.  Duval,  G  G.  &  J.  76 ;  Dor- 
Bey  v.  Campbell,  1  Bland.  Ch.  357. 

2  Ely  v.  Thompson,  3  A.  E.  Marsh.  69 ;  Morton  v.  Sanders,  2  J.  J.  Marsh.  194. 

3  Whatley  v.  Newsom,  10  Geo.  74  ;  Hartley  v.  Terrell,  9  Fla.  374  ;  Shaffer  v. 
Bolander,  4  G.  Greene,  201 ;  Moran  v.  Patton,  10  U.  C.  Q.  B.  640 ;  McEntre  u. 
Durham,  7  Ired.  151 ;  Green  v.  Watrous,  17  S.  &  R.  393. 

4  Green  v.  Cole,  13  Ired.  425 ;  Rutherford  u.  Raburn,  10  Ired.  144  ;  Hardin  v. 
Cheek,  3  Jones,  135  ;  Douglass  v.  Bradford,  3  U.  C.  C.  P.  459. 

6  2  Greenl.  Ev.  Sec.  316,  citing  Doe  u.  Murless,  6  M.  &  S.  110;  Hoffman  V. 
Pitt,  5  Esp.  22  ;  Cooper  v.  Galbraith,  3  Wash.  C.  C.  546. 

6  People  v.  Doe,  31  Cal.  220  ;  Bryan  v.  Brown,  2  Murph.  Eq.  343 ;  Criswell  v. 
Ragsdale,  18  Tex.  444 ;  Den  v.  Despreaux,  7  Halst.  182  ;  "Wilson  v.  McVeagh, 
2  Yeates,  86  ;  Carlisle  u.  Longworth,  5  Ohio,  368 ;  Dobsoii  v.  Murphy,  1  D.  &  B. 
586;  Sullivan  v.  Davis,  4  Cal.  291;  Doo  v.  Smith,  2  Stark,  199?i ;  1  Holt'8 
Cases,  589n  ;  Lanning  v.  London,  4  Wash.  C.  C.  513  ;  Fenwick  v.  Floyd,  1  H. 
&  G.  172  ;  Hihn  v.  Peck,  30  Cal.  287  ;  Atchinson  v.  Rosalcp,  4  Chand.  12  ;  Eth- 
eridge  r.  Edwards,  1  Swan,  426 ;  Fischer  v.  Eastman,  6  Ch.  L.  N.  52.  See 
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§  351.  What  defenses  may  be  asserted  against  the 
purchaser. — Where  the  defendant  in  ejectment  was  also  the 
defendant  in  execution,  the  defenses  which  he  may  inter- 
pose to  the  suit  of  the  purchaser  are  very  limited.  He  may 
certainly  resist  the  action  with  success  if  he  can  show  that  his 
interest  in  the  property  was  of  a  character  not  subject  to  levy 
and  sale  under  execution.1  He  may  also  avail  himself  of 
any  defect  in  the  judgment,  execution,  or  proceedings,  of  so 
serious  a  character  as  to  render  the  sale  void.  If  he  was  in 
possession  of  the  property  sold,  he  must  surrender  such  pos- 
session to  the  purchaser,  and  he  cannot  avoid  his  obligation 
to  do  so  by  showing  that  his  title  was  invalid,  and  that  a  third 
person  is  the  true  owner,  and  is  entitled  to  the  possession.2 
All  persons  who  come  into  possession  under  the  defendant  in 
execution,  after  the  lien  of  the  judgment,  or  of  the  levy,  has 
attached,  hold  rights  subordinate  to  the  lien,  and  can  assert 
no  defenses  against  the  purchaser  which  would  not  be  equally 
available  to  the  defendant  in  execution.3  If  the  defendant  in 
execution  continues  in  possession  of  the  property,  he  is  re- 
garded as  a  tenant  at  will 4  of  the  purchaser,  and  not  as  an  ad- 
verse holder  ; 5  nor  can  he  claim  against  the  purchaser  the 
title  or  rights  of  an  adverse  holder  until  after  he  has  given 
notice  to  the  purchaser  that  he  has  assumed  an-  attitude  of 
hostility.6  The  rule  that  a  defendant  in  execution  cannot 
deny  his  own  title  for  the  purpose  of  defeating  an  action 
against  him  by  the  purchaser  to  recover  possession,  has  met 

Davis  v.  Baker,  67  N.  C.  388,  for  an  instance  where  the  production  of  the  orig- 
inal judgment  was  not  required,  because  it  had  been  confirmed  and  made  a  judg- 
ment of  a  higher  Court. 

1  Dickinson  v.  Smith,  25  Barb.  102 ;  Badham  v.  Cox,  11  Ired.  456  ;  Cook  v. 
Webb,  18  Ala.  810. 

2  Boyd  v.  Jones,  49  Mo.  202  ;  Jackson  v.  Scott,  18  Johns.  94  ;  Matney  v.  Gra- 
ham, 59  Mo.  190 ;  Wade  v.  Saunders,  70  3ST.  C.  277 ;  Jackson  v.  Graham,  3  Cai. 
188  ;  Stuckey  v.  Crosswell,  12  Rich.  273  ;  Hailey  v.  Curry,  3  Strob.  99 ;    Dun- 
lap  v.  Cook,  IS  Penn.  St.  454. 

3  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  628 ;  Carson  v.  Smart,  12  Ired.  369  ; 
Young  v.  Algeo,  3  Watts,  223 ;  Eisenhart  v.  Slaymaker,  14  S.  &  R.  153. 

4  Colvin  v.  Baker,  2  Barb.  206. 

6  Jackson  r.  Sternbergh,  1  John.   Ca.  153  ;    Jaeksoii  v.  Scott,   18  Johns.  94  ; 
Hardy  v.  Simpson,  Busb.  325  ;  Webb  v.  Thompson,  23  Ind.  428. 
6  Swift  v.  Agnes,  33  Wis.  228. 

F.  Ex.— 37. 
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with  an  exception  in  California.  The  Supreme  Court  of  that 
State  has  determined  that  the  defendant  may  retain  posses- 
sion upon  showing  that,  at  the  date  of  the  sale,  he  was  a  mere 
occupant  of  the  public  lands  of  the  United  States,  and  that 
sinve  the  sale  he.  has  acquired  a  homestead  or  other  right 
under  the  United  States.1  To  maintain  the  general  rule  in 
such  circumstances  would  impair  the  power  of  the  General 
Government  over  the  public  domain,  and  conflict  with  the 
homestead  and  pre-emption  laws. 

§  352.    The  purchaser's  remedy  for  failure  of  title. — 

A  purchaser  at  an  execution  or  judicial  sale  may  obtain  noth- 
ing by  his  purchase.  This  is  the  case  :  1st.  When  the  pro- 
ceedings are  so  defective  that  they  cannot  divest  the  defendant 
of  his  title  ;  and  2d.  When  the  defendant  had  no  title  to  divest, 
or  at  least  had  no  title  which  was  capable  of  being  divested 
by  the  sale.  In  either  case,  the  purchaser  parts  with  a  valu- 
alile  consideration,  for  which  he  acquires  nothing.  The  ques- 
tion then  arising  is  :  lias  the  purchaser  any  remedy  ?  and,  if 
so,  what  is  the  remedy,  and  to  what  cas*es  may  it  be  applied 
with  success?  When  the  plaintiff  is  the  purchaser,  we  have 
iilready  shown  that  he  may,  in  most  States,  upon  failure  of  his 
title,  in  effect  vacate  the  apparent  satisfaction  produced  by  the 
sale,  and  obtain  a  new  execution.2  If  the  title  fails  through 

t  O 

defects  in  the  proceedings  arising  from  the  neglect  or  miscon- 
duct of  the  sheriff,  the  purchaser  can  sustain  an  action  on  the 
case  against  that  officer.3  Where  a  purchase  is  made  under 
a  decree  in  equity,  and  such  decree  is  reversed  for  ajurisdic- 
tional  defect  in  the  proceedings  ;  or  where  the  title  fails  be- 
cause the  grantee  of  a  mortgagor  was  not  a  party  to  a  fore- 
closure, the  plaintiff  has  the  right  to  prosecute  further  pro- 
ceedings. In  the  case  first  named,  he  may  have  the  process 
properly  served,  and  thus  give  the  Court  jurisdiction  to  pro- 
ceed. In  the  second  named  case,  he  may  apply  to  the  Court, 
have  the  sale  vacated,  the  satisfaction  canceled,  and  then,  by 

1  Emerson  v.  Sansome,  41  Cal.  552 ;  Montgomery  v.  Whiting,  40  Cal.  294. 

2  Sec.  54  ;  Sargent  v.  Sturm,  23  Cal.  359  ;  Piper  v.  Elwood,  4  Den.  1G5  ;  Adams 
v.  Smith,  5  Cow.  280  ;  Watson  v.  Keissig,  24  HI.  281. 

3  Sexton  v.  Nevers,  '20  Pick.  4-31. 
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supplemental  bill,  bring  in  the  proper  parties  and  have  the 
property  resold.  In  either  case,  the  purchaser  may,  by  ap- 
plying to  the  Court  in  the  original  suit,  have  the  proceedings 
conducted  for  his  benefit,  though  in  the  name  of  the  original 
plaintiff'.1  In  New  York  and  Tennessee,  if  the  proceedings 
are  utterly  void,  the  purchaser  may  recover  from  the  plaintiff 
the  amount  paid  upon  the  latter's  judgment.2  In  Texas,  if  a 
sale  under  a  valid  judgment  be  void  for  defects  in  the  pro- 
ceedings, the  purchaser  is  entitled  to  the  property,  unless  the 
defendant  will  reimburse  him  for  the  amount  he  has  paid 
toward  satisfying  the  judgment.3  "We  know  not  whether  the 
rule  thus  established  in  that  State  ought  to  be  admired  for 
its  unquestionable  justness,  or  condemned  for  its  equally  un- 
questionable conflict  with  legal  principles.  In  Kentucky, 
Indiana,  Illinois,  and  Texas,  if  the  defendant  in  execution  has 
no  title,  he  may  be  compelled,  by  proceedings  in  equity,  to 
reimburse  the  purchaser  for  the  amount  contributed,  by  means 
of  the  purchase,  to  the  satisfaction  of  the  judgment.4  But 
we  think  the  better  rule  is  that,  unless  proceeding  upon  the 
ground  of  fraud,  or  misrepresentation,  or  some  other  well 
known  ground,  a  purchaser  at  an  execution  sale  cannot  by  any 
independent  action  recover  of  either  of  the  parties  the  amount 

1  Bogga  v.  Hargrave,  16  Cal.  559  ;  Burton  v .  Lies,  21  Cal.  87 ;  Johnson  u. 
Robertson,  34  Md.  165  ;  Cook  v.  Toumbs,  36  Miss.  685;  Hudgin  v.  Hudgin,  6 
Gratt.  320.     See,  also,  Scott  v.  Dunn,  1  D.  &  B.  Eq.  425. 

2  Chapman  v.  Brooklyn,  40  N.  Y.  372  ;  Schwinger  v.  Hickok,  53  N.  Y.  280 ; 
Henderson  v.  Overton,  2  Yerg.  394.     The  principle  upon  which  these  cases  pro- 
fess to  proceed  is,  that  a  party  may  recover  moneys  paid  where  there  is  a  total 
failure  of  consideration.     This  principle  is  sufficiently  supported  by  the  author- 
ities (Moses  v.  McFarlane,  2  Burr,  1009 ;  Eheel  v.  Hicks,  25  N.  Y.  289 ;  Kings- 
ton Bank  v.  Eltinge,  40  N.  Y.  391)  ;  but  we  doubt  its  applicability  to  execution 
Bales. 

3  Johnson  v.  Caldwell,  38  Tex.  218 ;  Howard  v.  North,  5  Tex.  290.     A  persoa 
seeking  to  cancel  a  sheriff 's  deed  as  a  cloud  vipon  his  title,  must,  in  Texas,  first 
repay  the  amount  for  which  the  property  was  sold  by  the  sheriff.     (Herndon,  v. 
Rice,  21  Tex.  457 ;  Morton  v.  Welborn,  21  Tex.  773 ;  Brown  v.  Lane,  19  Tex. 
£05.) 

4  McGhee  v.  Ellis,  4  Litt.  245 ;  Muir  v.  Craig,  3  Blackf .  293  ;  Warner  v.  Helm, 
I  Gilm.  220  ;  Price  v.  Boyd,  1  Dana,  436  ;  Hawkins  v.  Miller,  26  Iiid.  173  ;  Pros- 
ion  r.  Harrison,  9  Ind.  1 ;  Jones  r.  Henry,  3  Litt.  435  ;  Dunn  v.  Frazier,  8 
Blackf.  432 ;  Pennington  v.  Clifton,  10  Ind.  172  ;  Richmond  v.  Marston,  15  Ind. 
134  ;  Julian  v.  Beal,  26  Ind.  220  ;  Howard  v.  North,  5  Tex.  290. 
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of  his  bid.1  Such  an  action  is  necessarily  founded  upon  a 
mistake  of  law.  The  purchaser  is  sure  to  base  his  claim  upon 
the  fact  that  he  mistook  the  legal  effect  of  the  proceedings 
in  the  case,  or  of  the  defendant's  muniments  of  title.  And  it 
is  \vcll  known  that  a  mistake  of  law  is  not  a  sufficient  founda- 
tion for  relief  at  law  nor  in  equity.  The  rule  of  caveat  emptor 
unquestionably  applies  to  judicial  sales  ;  and  we  know  not  how 
this  rule  can  co-exist  with  another  rule  requiring  one  of  the 
parties  to  indemnify  the  purchaser  in  the  event  of  a  failure  of 
the  title.  In  a  few  of  the  States,  purchasers  have  been  given 
a  statutory  remedy.2 

1  Branham  v.  San  Jos6,  24  Cal.  585 ;  Boggs  v.  Hargrave,  16  Cal.  559 ;  Sal- 
mond  v.  Price,   13  Ohio,  3G8 ;  Laws  u.  Thompson,  4  Jones,  104  ;  Halcombe  v. 
Louder-milk,  3  Jones,  491 ;  The  Monte  Allegro,  9  Wheat.  GIG. 

2  C.  C.  P.  of  Cal.  Sec.  708  ;  Halcombo  u.  Loudermilk,  3  Jones,  491 ;  Chambers 
v.  Cochran,  18  Iowa,  1GO. 
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CHAPTER    XXIV. 

OF  RETURNING  EXECUTIONS. 

$  353.  When  the  return  must  be  made. 

$  354.  By  whom  the  return  must  be  made. 

§  355.  Form  of  the  return. 

§  356.  Return  of  nulla  bona — form  of,  and  when  proper. 

§  357.  Return  of  fieri  fed. 

§  358.  Amending  returns. 

$  359.  Time  within  which  amendments  may  be  made. 

§  3GO.  Of  tho  scope  and  effect  of  amendments  and  the  persons  protected  there- 
from. 

§  361.  Quashing  returns. 

6  362.  Construing  returns. 

$  363.  Returns,  when  admissible  as  evidence. 

$  364.  Returns,  effect  as  evidence  between  the  parties. 

§  365.  Returns,  effect  as  evidence  against  strangers  to  the  writ. 

§  366.  Returns,  effect  as  evidence  for  and  against  the  officer. 

$  367.  Returns,  how  compelled. 

^S  368.  Liability  of  officer  for  not  returning1  writs. 

§  369.  Liability  of  officer  for  false  returns. 

§  353.  When  the  return  must  be  made. — The  officer  to 
whom  a  writ  is  delivered  for  service  must  return  it  to  the 
Court  whence  it  issued,  with  an  indorsement  containing  a 
brief  history  of  the  steps  taken  by  him  toward  its  execution. 
"  The  return  of  an  execution  is  not  merely  the  bringing  back 
into  Court  the  paper  on  which  the  authority  of  the  sheriff  is 
written,  but  it  is  necessary  that  he  should  make  on  that  paper 
•an  indorsement  in  writing  of  what  he  has  done  in  obedience 
to  the  order  therein  contained."1  The  time  within  which 
the  return  should  be  made  varies  in  the  different  States.  It 
is  usually  stated  in  the  writ,  but  where  the  law  fixes  a  spe- 
cific time  the  officer  must  follow  the  law,  and  no  designation 
of  the  return-day  need  be  placed  in  the  writ.  If  the  writ  is 

1  State  v.  Melton,  8  Mo.  419  ;  Nelson  v.  Brown,  23  Mo.  13. 
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to  be  returned  in  a  certain  number  of  days  from  its  issue,  or 
from  the  entry  of  the  judgment,  the  day  of  the  issue  or  entry 
must  be  excluded  in  computing  the  time  for  the  return.1 
The  writ  must  be  returned,  whether  it  has  been  executed 
or  not.2  If  it  is  void,  it  is,  in  legal  effect,  no  writ,  and  the 
officer  cannot  be  held  responsible  for  failing  to  return  it.3 
The  duty  of  the  officer  is  to  return  the  writ  at  its  return-day.4 
This  duty  he  can  rarely  neglect  without  rendering  himself 
liable  to  the  plaintiff.5  The  return  may  be  made  during  any 
portion  of  the  business  hours  of  the  return-day.  The  officer 
need  not  have  it  made  and  filed  in  the  morning  of  that  day  ;6 
but  if  he  does  so  he  is  not  liable  to  the  plaintiff,  because  an 
opportunity  for  making  the  money  happened  to  occur  later 
in  the  day.7  If  the  return-day  falls  on  Sunday,  the  officer 
may  keep  the  writ  until  Monday.8  A  return  made  on  Sun- 
day has  been  adjudged  void.9  "When  the  officer  has  collected 
the  money  or  otherwise  satisfied  the  writ,  it  would  seem  to  be 
not  only  allowable,  but  commendable,  for  him  to  make  his 
return  at  once,  without  awaiting  the  return-day.  In  many 
instances,  however,  where  the  writ  remains  unsatisfied,  its  re- 
turn is  sought  as  the  basis  of  some  further  writ  or  proceeding, 
which  writ  or  proceeding  depends  for  its  validity  on  a  pre- 
vious valid  return.  In  New  York,  the  rule  has  been  estab- 
lished, by  frequent  adjudications,  that  the  officer  need  not 
keep  his  writ  until  the  return-day.  If  he  feels  confident  that 
the  defendant  has  no  property  subject  to  execution,  and  is 
willing  to  assume  the  onus  of  establishing  this  fact,  he  may, 

1  Allen  v.  Carty,  19  Vt.  65;  Muzzy  v,  Howard,  42  Vt.  23. 

2  Brown  v.  Baker,  9  Port.  503. 

3  Holloway  v.  Johnson,  7  Ala.  GGO. 

4  Bank  v.  Torre,  2  Speer,  581  ;  Wallis  v.  Bourg,  16  La.  An.  176 ;  Hyatte  v. 
Allison,  3  Jones,  533  ;  State  u.  Records,  3  Harriug.  146.     The  officer  cannot  be 
compelled  to  make  a  return  before  the  return-day.  (Spencer  v.  Cuyler,  17  How. 
Pr.  157.) 

5  Morrow  v.  Allison,  11  Ired.  217  ;  Bershears  v.  Warner,  5  Sneed,  676  ,  Cling- 
man  r.  Barrett,  G  Humph.  20. 

6  Bull  v.  Clarke,  2  Met.  587 ;  Homan  v.  Liswell,  6  Cow.  659 ;  Rex  fc  /Sheriff 
Of  Berks,  5  East,  386. 

7  Ilinman  v.  Borden,  10  Wend.  3G7. 

8  Williams  v.  State,  5  Ind.  235. 
»  Peck  u.  Cavcll,  16  Mich.  9. 
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before  the  return-day,  return  the  writ  unsatisfied.  Such  a 
return,  when  made  in  good  faith,  is  valid,  and  will  support 
subsequent  writs  and  proceedings  to  the  same  extent  as  if  it 
were  made  on  the  return-day.1  The  rule  thus  established  in 
New  York  is  in  opposition  to  the  majority  of  the  authorities 
elsewhere.  The  fact  that  the  defendant  has  no  property  sub- 
ject to  the  writ  when  it  comes  to  the  officer's  hands  is,  it  is 
claimed,  no  assurance  that  he  will  continue  to  have  none  until 
the  return-day.  It  is  also  insisted  that  the  time  given  to 
return  a  writ  is  designed  partly  for  the  benefit  of  the  defend- 
ant, in  order  that  the  officer  may  not  be  forced  to  proceed 
with  needless  rigor.  Hence,  the  Courts  of  Michigan,  Massa- 
chusetts, and  Missouri  have  very  decidedly  pronounced 
against  returns  made  before  the  return-day,  treating  them 
not  only  as  premature,  but  as  insufficient  to  support  further  pro- 
ceedings resting  upon  them.2  In  Maryland,  a  return  has  been 
treated  as  no  return,  because  not  made  in  term  time.3  "We 
cannot  avoid  the  conviction  that  the  doctrine  of  the  New 
York  cases  is  agreeable  with  reason  and  conducive  to  justice. 
When  it  can  be  clearly  shown  that  the  defendant  has  no 
assets  subject  to  the  writ,  there  is  no  reason  why  the  plaint- 
iff's other  remedies  should  continue  in  abeyance  until  the 
return-day.  The  plaintiff  may  wish  to  prosecute  proceed- 
ings at  law  supplemental  to  execution,  or  he  may  desire  to  file 
a  creditor's  bill  in  equity.  In  either  case,  his  success  usually 

1  Morange  v.  Edwards,  1  E.  D.  Smith,  414 ;  Fake  v.  Edgerton,  5  Duer,  681 ; 
3  Abb.  229  ;  Tyler  r.  Willis,  33  Barb.  327;  Eenaud  v.  O'Brien,   35  N.  Y.  99; 
Livingston  v.  Cleaveland,  5  How.  Pr.  396 ;  Forbes  v.  Waller,  25  N.  T.  430  ;  25 
How.  Pr.  166.  See,  to  same  effect,  Lovegrove  v.  Brown,  60  Me.  598 ;   Dana  v. 
Banks,  6  J.  J.  Marsh.  219  ;  Thorntons.  Lane,  11  Geo.  524  ;  Wileox  v.  Ratliff,  5 
Blackf .  561 ;  Bowen  v.  Parkhurst,  24  111.  257.     Under  the  chancery  practice  in 
New  York,  before  the  adoption  cf  the  code,  a  creditor's  bill  could  not  be  filed 
until  after  the   rettirn-day  of  the  execution.     When  so  filed,  the  bill  could  be 
sustained,  although  the  return  on  the  writ  was  in  fact  made  and  filed  before  the 
return-day.     (Williams  r.  Hogebpom,  8  Pai.  Ch.  469  ;  Platt  v.  Cadwell,  9  Pai. 
386  ;  Cassidy  v.  Meacham,  3  Pai.  311.) 

2  Thayer  v.  Cwift,   Harrington,  430 ;  Stewart  v.  Stevens,  Ib.  169  ;  Smith  v. 
Thompson,  Walker,  1 ;  Williams  v.  Hubbard,  Walker,  28 ;  Beach  ?:.  White,  Ib. 
£05  ;  Adams  v.  Cummiskey,  4  Cush.  420  ;  Dillon  v.  Rash,  27  Mo.  243  ;  Smith  v. 
Thompson,  Walk.  Ch.  1  ;  Palmer  v.  Patten,  Cro.  Eliz.  512.    See,  also,  ChalmerB 
v.  Moore,  22  111    859  ;  Austin  v.  Goodalo,  58  Me.  109. 

3  Turner  r.  Walker,  3  G.  &  J.  377. 
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depends  upon  the  promptness  with  which  he  can  act.  It  is 
cruel  to  compel  him  to  remain  idle,  waiting  for  the  return-day, 
and  affording  the  defendant  ample  opportunities  to  perfect 
such  measures  as  may  best  enable  him  to  elude  all  subsequent 
proceedings.  The  liability  of  an  officer  for  not  returning  a 
writ  at  the  proper  time  may  be  avoided  by  showing  that  his 
delay  was  occasioned  by  the  instructions  of  the  plaintiff  or  his 
attorney.1  Certain  exigencies  may  also  arise,  in  which  tho 
Court,  to  relieve  the  officer  from  special  embarrassment  not 
resulting  from  his  own  fault,  will  extend  the  time  for  making 
his  return.2 

§  354.  By  whom  to  be  made. — The  return  should  be 
made  by  the  officer  who  executed  the  writ.  Where  he  is 
authorized  to  appoint  a  deputy,  the  deputy  may  act  for  him, 
and  make  the  return  in  his  name.3  The  act  of  the  deputy  is 
the  act  of  the  principal.  Hence,  there  would  be  no  impro- 
priety in  a  return  made  and  signed  by  the  principal  when  the 
services  were,  in  fact,  performed  by  the  deputy.  The  rule  is 
well  settled  that  an  agent  ought  to  act  in  the  name  of  his- 
principal.  £To  reason  can  be  suggested  why  this  rule  ought 
'  not  to  be  applied  to  returns  made  upon  writs  by  deputy-sher- 
iffs or  deputy-constables.  In  a  majority  of  the  States,  a  re- 
turn signed  "A  B,  deputy,"  would  be  disregarded.4  In  Ver- 
mont, however,  the  Courts  seem  to  prefer  that  a  writ  exe- 
cuted by  a  deputy  should  be  returned  by  him  in  his  own 
name.5  In  Michigan  and  South  Carolina,  a  return  so  made 
would  be  received  and  treated  as  valid.6  A  like  view  once 
prevailed  in  Texas,7  but  it  has  since  been  materially  modi- 
fied. When  drawn  in  question  collaterally,  such  a  return 

1  Humphrey  v.  Hathorn,  24  Barb.  278  ;  McKinly  u.  Tucker,  6  Lans.  214. 

2  See  Sec.  275. 

SEmley  v.  Drum,  36  Penn.  St.  123;  Mathewson  v.  Moore,  2  McCord,  315; 
State  v.  Johnson,  1  Hayw.  N.  C.  293. 

4  Joyce  v.  Joyce,  5  Cai.  449  ;  Rowley  v.  Howard,  23  Gal.  401 ;  Ryan  v .  Eads, 
Brecso,  1G3  ;  Ditch  v.  Edwards,  1  Scam.  127  ;  Simonds  u.  Catlin,  2  Cai.  61 ;  CoL 
fc  Cai.  35  ;  Ferguson  v.  Lee,  9  Wend.  258. 

5  Eastman  v.  Curtus,  4  Vt.  616. 

C  Callender  v.  Olcott,  1  Mich.  344  ;  De  Villiers  v.  Ford,  2  McCord,  144. 
7  Miller  r.  Alexander,  13  Tex.  497  ;  Towns  v.  Harris,  13  Tex.  507. 
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may,  in  the  last-named  State,  possibly  be  respected.  It  is, 
however,  certainly  regarded  as  informal  and  improper,  and 
will  be  vacated  when  directly  called  in  question.1  "  If  a 
writ  be  directed  to  the  sheriff  to  be  executed,  and  afterward 
a  new  sheriff  is  elected,  the  successor  (if  the  writ  be  turned 
over  to  him)  ought  to  return  the  writ  with  the  old  sheriff's 
return  thereon,  and  that  he  received  the  writ  as  above  in- 
dorsed from  his  predecessor.  Now  it  is  the  practice  for  the 
late  sheriff  to  make  the  return.  If  the  sheriff  dies  during 
his  year  of  office,  the  uuder-sheriff,  before  the  appointment 
of  a  new  sheriff,  should  make  the  return  in  the  name  of  the 
deceased  sheriff.'"'1  If  the  sheriff  dies,  the  uuder-sheriff  may 
act  for  him,  but  the  other  deputies  cannot,3  unless  reappoiuted. 
If  a  vacancy  is  occasioned  in  the  sheriff's  office  otherwise  than 
by  his  death,  its  duties  do  not  devolve  on  the  under-sheriff.4 

§  355.  Form  of  the  return. — Every  officer  intrusted  with 
the  service  of  an  execution  must  make  a  return  of  his  pro- 
ceedings thereunder.  This  return  must  be  in  writing,5  and 
signed  by  the  sheriff  or  constable,6  and  filed  in  Court.7  It 
is  usually  indorsed  upon  the  writ  ;  but  where  convenience  so 
requires,  it  may  be  written  upon  a  separate  paper  and  then 
attached  to  the  writ.8  As  the  return  is  intended  as  a  history 
of  the  officer's  proceedings,  its  form  and  substance  should  be 
such  as  will  most  correctly  state  that  history.  Usually,  the 
transactions  under  the  writ  are  such  that  the  officer  can  make 
one  of  the  four  following  returns  :  1st.  In  case  no  property 
subject  to  the  writ  has  been  found,  he  may  return  that  fact, 
and  this  is  usually  styled  the  return  of  "  nulla  bona  "  ;  2d.  If 

1  Arnold  v.  Scott,  39  Tex.  378 ;  Jordan  v.  Terry,  33  Tes.  680. 

2  Watson's  Sheriff,  67  ;  Ward  v.  Storey,  18  Johns.  120. 

3  Boardman  v.  Halliday,  10  Pai.  223. 

4  Paddock  u.  Cameron,  8  Cow.  212. 

6  Shover  v.  Funk,  5  W.  &  S.  457  ;  Purrington  v.  Loring,  7  Mass.  388  ;  Wilson 
i'.  Loring,  7  Mass.  392  ;  Wellington  v.  Gale,  13  Mass.  483. 

6  Sheppard  v.  Hill,  5  Ark.  308  ;  Bennett  v.  Vinyard,  34  Mo.  216;  Stevens  v. 
Bachelder,  28  Me.  218. 

7  The  return  is  not  complete  till  filed  in  Court.     (State  u.  Melton,  8  Mo.  417  ; 
Kelson  v.  Cook,  19  111.  440  ;  Welsh  v.  Joy,  13  Pick.  477.) 

8  But  it  must  not  be  on  an  unattached  paper,  or  it  will  be  disregarded.     (Dick- 
Kin  >;.  Peppers,  7  Ired.  429 ;  Union  Bank  v.  Barnes,  10  Humph.  244.) 
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he  Las  obtained  funds  sufficient  to  satisfy  the  writ,  the  return 
is  fieri  fed,  or  "I  have  caused  to  be  made,"  etc.;  3d.  If  part 
of  the  debt  has  been  collected,  and  the  remainder  could  not 
l»o,  the  return  is  fieri  fed  as  to  part,  and  nulla  bona  as  to  the 
residue  ;  4th.  If  a  levy  has  been  made,  but  the  property 
could  not  from  any  cause  be  sold,  the  officer's  return  should 
show  the  levy,  and  that  the  property  remains  unsold.  Vari- 
ous exigencies  arise,  and  necessitate  special  returns  agree- 
able to  the  facts  of  each  case.  The  more  familiar  of  these 
exigencies  occur  when  the  execution  is  stayed,  or  the  judg- 
ment or  execution  vacated,  or  the  goods  replevied,  rescued, 
or  lost  by  fire,  or  the  levy  released  by  the  instructions  of 
the  plaintiff.  In  some  of  the  States,  the  forms  to  be  pur- 
sued in  making  returns  are  designated  by  statute.  Such  stat- 
utes are,  however,  regarded  as  directory  ;  and  a  return  vary- 
ing from  the  form  therein  prescribed  will  not  be  disregarded 
if  it  set  forth  substantially  the  matters  required  by  statute.1 
We  have  already  shown  that  the  rights  of  purchasers  at  exe- 
cution sales  are  not  dependent  upon  the  officer's  return.2  If 
this  proposition  be  true,  then  the  chief,  and  perhaps  the  only 
office  of  a  return,  is  to  show  either  that  the  writ  has  been  sat- 
isfied, or  that  the  officer  is  justified  in  returning  it  unsatisfied. 
"  To  be  sufficient,  the  return  must  show  upon  its  face  that  the 
command  of  the  writ  has  been  complied  with,  or  the  exist- 
ence of  such  a  state  of  facts  as,  without  fault  or  negligence 
on  the  part  of  the  officer,  hindered  such  compliance."3  In 
treating  of  the  sufficiency  of  returns,  we  shall  consider  :  1st. 
Returns  showing  that  the  writ  is  wholly  or  partly  unsatisfied, 
and  seeking  to  excuse  the  officer  for  not  compelling  its  satis- 
faction ;  and  2d.  Returns  showing  that  satisfaction  has  been 
produced. 

§  356.  Sufficiency  of  returns  showing  the  -writ  to  be 
wholly  or  partly  unsatisfied. — At  the  common  law,  a  fieri 
facias  could  be  levied  on  chattels  only.  Ilence,  the  words 

1  Hadenu.  Walker,  5  Ala.  8G  ;  Casky  r.Hairlend,  13  Ala.  314. 

2  Sec.  341. 

3  McCrory  v.  Chaffin,  1  Swan,  308 ;  Union  Bank  v.  Barnes,  10  Humph.  244  • 

i-.  Boyd,  5  Sneed,  204. 
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"  nulla  bona  "  were  sufficient  to  indicate  that  the  officer  could 
discover  nothing  subject  to  the  writ.  Now,  lands  can  very 
generally  be  levied  under  fieri  facias,  and  the  return  that  was 
formerly  sufficient  to  show  that  no  levy  could  be  made,  is  not, 
nt  present,  sufficiently  comprehensive  to  embrace  one  of  the 
most  important  subjects  of  levy  and  sale.  Courts  are  still  in  the 
habit  of  speaking  in  general  terms  of  the  return  of  "nulla 
bona,"  as  though  those  words  now  constitute  a  complete  re- 
turn.1 A  more  correct  view  was  thus  expressed  by  the  Supreme 
Court  of  Alabama  :  "The  terms  'nulla  bona  '  are  not  of  suffi- 
ciently extensive  meaning  to  respond  to  the  mandate  of  an 
execution.  They  import  that  the  defendant  in  execution  has  no 
goods  which  could  be  subjected  to  its  satisfaction.  Now,  this 
may  have  been  true,  and  yet  he  may  have  been  in  the  posses- 
bion  or  the  owner  of  real  estate,  from  the  sale  of  which  satisfac- 
tion could  have  been  obtained. "  The  officer  who  does  not  ob- 
tain anything  toward  the  satisfaction  of  the  writ  must  make  a 
return  in  which  it  is  directly  stated,  or  from  which  it  must 
necessarily  be  implied,  that  the  defendant  has  no  property 
subject  to  the  writ  ; 3  or,  if  he  obtains  a  partial  satisfaction  of 
the  writ,  he  must  show  why  the  residue  was  not  realized. 
Upon  receiving  the  writ,  the  officer  incurs  the  liability  to 
execute  it.  From  this  liability  he  can  escape  only  by  show- 
ing that  he  was  released  from  it  by  the  instructions  of  the 
plaintiff,  or  that  there  were  other  sufficient  legal  excuses. 
These  excuses  he  must  state  in  his  return,  for  the  pur- 
pose of  relieving  himself  from  the  liability  created  by  the 
reception  of  the  writ,  and  which  continues  until  a  suffi- 
cient return  has  been  made.  The  most  usual  obstacle  met 
by  officers  is  their  inability,  after  due  search,  to  discover 
property  subject  to  the  writ.  Where  this  has  been  the  case, 
and  it  becomes  necessary  to  return  the  writ  wholly  or  partly 
unexecuted,  the  officer  must  exonerate  himself  by  stating 
clearly  and  unequivocally  that  the  writ  is  returned  unsatisfied 

1  Barker  v.  Dayton,  28  Wis.  367. 

2  Woodward  v.  Harbin,  1  Ala.  108. 

3  II  f>nce,  the  officer  cannot  return  that  the  defendant's  premises  were  barred, 
ind  he,  therefore,  does  not  know  whether  or  not  the  defendant  has  property  sub- 
ject to  the  writ.     (Munk  v.  Cass,  9  Dowl.  P.  C.  332.) 
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because  the  defendant  has  no  property  subject  to  its  satisfac- 
tion.1 The  return  of  nulla  bona  does  not  necessarily  imply 
that  the  defendant  had  no  goods,  nor  that  the  officer  made  no 
levy.  It  is  an  appropriate  return  when,  from  any  cause,  there 
is  nothing,  at  the  date  of  the  return,  which  can  be  appropri- 
ated to  the  satisfaction  of  the  writ.  Property  levied  upon 
may  be  shown  not  to  belong  to  the  defendant,  or  it  may  be 
replcvied,  or  consumed  by  prior  liens,  or  rendered  unpro- 

1  Burk  v.  Flournoy,  4  Mo.  116.  "  "Wholly  unsatisfied  "is  an  insufficient  re- 
turn, because  it  does  not  show  that  no  property  could  be  found.  (McDowell  v. 
Clark,  G8  N.  C.  118.)  For  a  like  reason,  "  Came  to  hand  8th  Nov.,  1820— no 
money  made  on  this  writ,"  is  an  insufficient  return.  (Harman  v.  Childress,  3 
Yerg.  327.)  '  I  know  of  no  property  subject  to  the  within  fi.  fa.'  is  equivalent, 
in  a  collateral  proceeding1,  to  the  return  of  mdla  bona.  It  is  his  duty  to  find  out. 
:iny  property  within  his  bailiwick,  and  the  presumption  is  that  he  discharged  his 
duly  by  making  diligent  search;  and  when  he  says  he  knows  of  no  property  sub- 
ject to  the  fi.  fa.,  it  should  be  deemed,  in  a  collateral  proceeding  at  least,  equiva- 
lent to  nnHa  bona."  (Gunn  v.  Howell,  35  Ala.  144.)  "  No  goods  found  in  my 

r.ounty,"  though  informal,  is  good  in  substance.      ( v.  Peebles,  Peck, 

1'JG.)  ;'Not  levied  for  want  of  sufficient  goods  and  chattels  "  is  prima  facie 
sufficient.  (State  v.  Steel,  11  Mo.  553.)  Where  certain  goods  have  already 
been  levied  upon,  and  a  return  of  such  levy  has  been  made,  a  further  return  as 
follows :  "  Due  search  made  by  me,  and  no  other  goods,  chattels,  lands,  or  tene- 
ments to  be  found  in  my  county,  subject  to  execution,  except  what  has  hereto- 
fore been  made  and  sent  to  your  office,"  is  sufficient.  (McDowell  v.  Robisou,  3 
Jones,  535.)  If  there  be  two  or  more  defendants,  the  return  must  show  that 
neither  has  any  property  subject  to  execution.  (Hassell  v.  Southern  Bank,  2 
Head,  381.)  The  following  forms  of  returns,  copied  from  Wait's  Practice,  Vol.  4, 
p.  22,  are  concise  and  yet  ample : 

RETURN  OP  NO  GOODS  POUND. 

The  defendant  has  no  goods  or  chattels,  lands  or  tenements,  within  my  county, 
whereof  I  can  make  the  amount  of  the  within  execution,  or  any  part  thereof. 
(Date.)  (Signature  of  Sheriff.) 

RETURN   OP  SATISFACTION  IN  PART. 

I  have  made  the  sum  of dollars,  part  of  the  moneys  directed  to  bo  made 

upon  the  within  execution ;  and  I  can  find  no  goods  or  chattels,  lands  or  tene- 
ments, of  the  within  defendant  in  my  county,  whereof  I  can  make  the  residue  of 
Hie  said  execution.  (Signature  of  Sheriff.) 

(Date.) 

If  there  are  two  or  more  defendants,  the  following  form,  from  Jmpey  on  Sher- 
iffs, p.  307,  ought  to  be  substantially  followed  :  "  The  within  named  A  B  and  C 
D  have  not,  nor  hath  either  of  them,  any  goods  or  chattels  in  my  bailiwiek, 
whereof  T  can  cause  to  be  levied  the  debt  and  damages  within  mentioned,  or  any 
p  ,rt  thereof." 
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ductive  by  a  variety  of  other  contingencies,  not  chargeable  to 
the  fault  or  neglect  of  the  officer.  In  all  such  cases,  he  may 
properly  make  a  return  of  nulla  bona.1  The  defendant  may 
have  sufficient  .property  to  satisfy  the  writ,  and  yet  circum- 
stances may  occur  justifying  its  return  unexecuted.  In  such 
a  case,  the  return  should  indicate  what  the  circumstance  was, 
and  should  present  some  reason  for  not  executing  the  writ 
which  will  be  deemed  sufficient  from  a  legal  point  of  view.2 
If  the  property  levied  upon  was  released  upon  giving  a  deliv- 
ery bond,  that  fact  should  be  stated  in  the  return.  It  has 
even  been  held  that  this  fact  must  appear  in  the  return,  and 
that,  if  it  does  not  so  appear,  the  officer  cannot  prove  it  in  his 
justification  by  the  bond  itself  found  in  the  record. 3  "  "Where, 
before  seizure  under  execution,  a  writ  of  error  is  allowed, 
and  no  legal  seizure  can  be  made,  although  the  return  of 
nulla  bona  was  held  bad.  yet  the  plaintiff*  was  entitled  only  to 
nominal  damages.  The  proper  course  would  have  been  for 
him  to  have  returned  that  such  writ  had  been  allowed,  and 
the  Court  would  have  relieved  him."  4 

§  357.  Return  of  fieri  feci. — We  come  now  to  speak  of 
cases  in  which  the  officer  has  discovered  and  seized  property 
subject  to  execution,  or  in  which  payment  has  been  volun- 

1  Wintle  v.  Freeman,  11  A.  &  E.  539  ;  39  E.  C.  L.  159 ;  Heenan  v.  Evans,  3 
M.  &  G.  398  ;  Doker  v.  Hasler,  2  Bing.  479 ;  42  E.  C.  L.  213 ;  4  Scott's  N.  E.  2; 
1  D.  N.  S.  204  ;  Champenois  v.  White,  1  Wend.  92  ;  Grove  v.  Aldridge,  9  Bing. 
248 ;  2  M.  &  Scott,  568  ;  Shattock  v.  Garden,  G  Exch.  725 ;  2  L.  M.  &  P.  466 ; 
21  L.  J.  Exch.  200  ;  Evans  v.  Parker,  20  Wend.  622 ;  Waterman  v.  Merrill,  33 
N.  J.  L.  378 ;  Bliven  v.  Bleakley,  23  How.  Pr.  124 ;  Bayley  v.  Bates,  8  Johns. 
184 ;  Van  Cleef  v.  Fleet,  15  Johns.  147  ;  Bank  v.  Pullen,  4  Dev.  297  ;  Watt  v. 
Johnson,  4  Jones,  190  ;  Lummins  v.  Kasson,  43  Barb.  373;  Magne  v.  Seymour,  5 
Wend.  309  ;  Townsend  v.  Phillips,  10  Johns.  98. 

2 The  following  returns  have  been  regarded  aa  sufficient :  "  Enjoined,"  Patton 
r.  Marr,  Busbee  L:  377  ;  "Stayed  by  injunction,"  Tagert  v.  Hill,  N.  C.  Conf. 
H.  164;  "Stopped  by  order  of  plaintiff,"  State  v.  McDonald,  9  Humph.  606. 
That,  after  levy,  plaintiff's  attorney  ordered  the  officer  to  withdraw  from  the 
possession  of  the  goods  levied.  (Levy  v.  Abbott,  7  D.  &  L.  185  ;  4  Exch.  588  ; 
19  L.  J.Exch.  62.) 

8  Union  Bank  v.  Barnes,  10  Humph.  244.  The  following  have  been  held  not 
to  be  legal  returns  :  "  Case  arranged  in  bank  as  per  instructions,"  Gilchrist  u. 
Branch  Bank,  11  Ala.  408 ;  "  The  defendant  has  the  plaintiff's  receipt  for  the 
Jebt,  interest,  and  costs  in  this  case,"  McKeagg  v.  Collehan,  13  Ala.  828. 

*  Impey's  Sheriff,  395,  citing  Cleghorn  v.  Desagnes,  3  B.  Moore,  83. 
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f  arily  made  to  him  while  the  writ  was  in  his  hands.  In  some 
instances,  the  single  word  "satisfied"  indorsed  on  the  writ 
has  been  regarded  as  a  sufficient  return.1  This  view  is  prob- 
ably sustainable,  at  least  where  no  sale  of  property  has  been 
made.  But,  in  many  cases,  levies  and  sales  are  made  ;  ana 
questions  subsequently  arise  as  to  whether  the  return  suffi- 
ciently discloses  the  subject-matters  of  the  levy  and  sale,  and 
the  stops  necessary  to  constitute  a  valid  levy  and  sale.  The 
return  of  an  officer,  according  to  the  opinion  expressed  at  an 
early  day  by  the  Supreme  Court  of  Minnesota,  "should  be  a 
statement  of  facts,  and  not  of  any  conclusions  of  law  he  might 
form  as  to  what  constituted  a  levy."  In  Kentucky,  the 
Court  said  :  "  It  was  certainly  the  duty  of  the  officer,  in  his 
return,  to  give  some  general  description  of  the  land  sold,  to 
whom  sold,  and  the  steps  taken  by  him  in  the  sale."3  In 
other  cases,  the  rule  is  asserted  that  the  description  of  lands 
levied  upon  must  be  specific.4  In  jSTew  Jersey,  each  article 
of  personal  property  must  be  separately  mentioned.5  In  the 
preceding  section  we  have  expressed  our  concurrence  in  the 
position  taken  by  the  Supreme  Court  of  Tennessee,  when  that 
Court  assumed  that  the  object  of  a  return  was  either  to  show 
that  a  writ  had  been  executed,  or  else  to  disclose  the  reason 
why  it  remained  unsatisfied.  If  this  position  be  correct,  then 
there  is  no  reason  why  the  officer  should  detail  the  various 
acts  through  which  he  has  seized  property  or  procured  a  satis- 
faction. "  JSTor  do  we  consider  it  necessary,  under  our  statute, 
That  the  sheriff  should  in  his  return  state  the  particular  or 
several  acts  done  by  him  in  making  his  levy.  It  is  sufficient 
if  he  certifies  in  general  terms  that  he  'levied,'  and  from 
this  all  the  necessary  proceedings  will  be  implied. " 6  "I  find 
no  authority  requiring  the  premises  to  be  particularly  de- 
scribed in  the  sheriff's  return."7  "It  is  not  requisite,  how- 

• 

1  Barton  v.  Lockhard,  2  S.  &  P.  109  ;  4  Wait's  Pr.  22. 

2  Castner  v.  Symonds,  1  Minn.  437. 

3  Reid  v.  Heasley,  9  Dana,  325. 

4  Matthews  r.  Thompson,  3  Ohio,  272  ;  Payne  v.  Billington,  10  Iowa,  360. 

5  Watson  v.  Hoel,  1  Coxo,  136  ;  Hustich  v.  Allen,  1  Coxe,  168. 

6  Tullis  v.  Brawley,  3  Mhin.  285;  Hutchins  v.  Commissioners.  .16  Minn.  13, 
Rohrer  v.  Turrill,  4  Minn.  407  ;  Byer  r.  Etnyrc,  2  Gill,  150. 

7  Jackson  v .  Walker,  4  Wend.  4Gi. 
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ever,  that  the  sheriff  should  specify  in  his  return  the  particu- 
lar goods  taken,  and  the  sum  for  which  each  article  has  been 
sold.  It  is  sufficient  to  make  the  return  in  general  terms,  as, 
for  example,  that  he  has  levied  a  certain  snm  of  money,  nam- 
ing it,  out  of  the  goods  of  the  defendant.  And  accordingly, 
the  Court,  in  Willettv.  Sparrow,  6  Taunt.  576,  refused  to  grant 
a  rule  upon  the  sheriff  to  amend  his  return  by  particularly 
specifying  the  goods  which  he  had  taken  under  a  writ  of  fieri 
facias,  whereon  he  had  returned  merely  an  aggregate  sum  ex- 
ceeding £600,  made  of  the  goods  of  the  defendant.  Neither 
is  it  necessary  that  the  time  of  the  seizure  by  virtue  of  uhe 
fieri  facias  should  be  mentioned  in  the  sheriff's  return  there- 
of." l  The  officer  must  not  leave  it  uncertain  from  his  return 
whether  the  writ  has  been  executed  or  not.  If  he  states  a 
levy,  he  should  show  whether  the  property  has  been  sold  or 
still  remains  in  his  custody.2  "  Executed  October  18th,  1832, 
as  commanded  within,"  was  adjudged  to  be  an  imperfect  re- 
turn.3 

1  Fitter  v.  Patton,  8  "W.  &  S.  458. 

2  Buckley  v.  Hampton,  1  Ired.  322. 

3  Ogle  v.  Coffey,  1  Scam.  239.     "  Levied  on  the  property  of  Benjamin  Rice  and 
Hosea  Smith,  July  13,  1818,"  was  held  void  for  uncertainty.     (Law  v.  Smith,  4 
Ind.  56.)      "  Execution  returned  not  satisfied  for  want  of  bidders  "  was  held  bad 
because  it  did  not   show  that  any  levy  had  been  made.     (Bowman  v.  Mallory, 
14  Ind.  424.)     Impey  on  Sheriffs,  397,  gives  the  following  form  for  a  return 
where  partial  satisfaction  has  been  realized,  but  the  balance  cannot  be  made  : 
"  By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  levied  and  made  of 
the  goods  and  chattels  of  the.  within  named  C  D  to  the  value  of  £40,  which 
money  I  have  ready  :  and  the  within  named  C  D  hath  not  any  other  or  more  goods 
and  chattels  in  my  bailiwick  whereby  I  can  cause  to  be  levied  the  residue  of  tho 
debt  and  damages  within   mentioned,  or  any  part  thereof,  as  within  I  am  com- 
manded."    The  same  work,  page  398,  gives  the  following  form  where   goods 
remain  in  the  officer's  hands  for  want  of  buyers  :   "By  virtue  of  this  writ  to  me 
directed,  I  have  levied  and  made  of  the  good  and  chattels  of  the  within  named 
C  D  to  the  value  of  £40,  as  within  I  am  commanded,  which  said  goods  and 
chattels  remain  unsold  in  my  hands  for  want  of  buyers,  therefore  I  cannot  have 
the  money  before  his  majesty  at  the  day  and  place  within  mentioned  as  I  am 
within  commanded."     The  following  form  may  be  used  where  the  writ  is  en- 
tirely satisfied  :  "  I  have  made  the  amount  of  the  within  execution  out  of  the 
goods  and  chattels,  lands  and  tenements,  of  the  within  defendant,  which  I  have 
ready  to  render  to  the  within  plaintiff,"  or  "  have  paid  the  same  to  the  within 
plaintiff."     For  returns  to  execution  in  various  cases,  see  Crocker  on  Sheriffs, 
Forms  194-207  ;  4  Wait's  Practice,  pp.  22-24 ;  Impey  on  Sheriffs,  393-399.  In 
England,  an  officer  returning   that  he  has  levied  on  goods  of  the  defendant. 
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§  358.  Amending  returns. — In  the  return  of  process,  as 
in  all  other  acts,  mistakes  may  be  made.  These  mistakes 
iu;iy  consist  either  of  the  omission  or  the  incorrect  statement 
<>i'  material  facts.  The  officer  may  be  sought  to  be  made  re- 
sponsible for  his  mistake  by  proceedings  against  him  for  a 
false  or  an  imperfect  return  ;  or  the  interests  of  third  persons, 
dependent  on  the  return,  may  be  sought  to  be  prejudiced  or 
destroyed.  In  all  cases  where  they  can  base  their  action 
upon  matters  of  record,  Courts  will  exercise  a  very  liberal 
discretion  in  amending  and  correcting  their  records  so  as  to 
make  them  conformable  to  the  truth.1  If  a  return  be  incor- 
rect, the  Court  lias  no  power  to  correct  it,  nor  to  compel  its 
correction.2  An  officer  is  responsible  for  his  return.  He 
may  make  such  return  as  he  pleases,  or  he  may  altogether 
neglect  to  make  any  return  whatever.  In  the  one  case,  the 
party  injured  has  his  remedy  by  an  action  for  a  false  return  ; 
in  the  other,  he  may  prosecute  the  officer  for  his  failure  to 
make  a  return.  As  the  officer  must  respond  in  damages  if 
his  return  be  false,  the  impropriety  of  the  Court  correcting 
a  return,  or  in  any  respect  dictating  its  contents,  is  obvious. 
But  usually,  when  errors  or  omissions  are  discovered,  the  offi- 
cer is  anxious  to  avoid  his  liability  by  making  the  appropriate 
amendment.  If  the  writ  be  still  within  his  control,  the  re- 
turn, though  perhaps  already  written  and  signed,  is  not  com- 
plete nor  final,  and  he  may  alter  it  in  any  manner  satisfactory 
to  himself.3  When  it  has  once  been  filed,  the  return  becomes 
a  matter  of  record,  and  cannot  be  amended  without  permis- 
sion of  the  Court.  This  permission  is  usually  granted  on 
proper  application.4  In  some  cases,  permission  to  amend  re- 
must  state  their  value.  (Barton  v.  Gill,  1  D.  &  L.  593 ;  12  M.  &  W.  315 ;  13  L. 
J.  Exch.  83.) 

1  Freeman  on  Judgments,  Chap.  IV. 

2  Vastine  r.  Fury,  2  S.  &  R.  426  ;  Boas  v.  Updegrove,  5  Penn.  St.  516 ;  Wash- 
ington Mill  Co.  v.  Kinncar,  1  Wash.  Ter.  116 ;  Humphries  v.  Lawson,  2  Eng. 
34]  ;  Sawyer  v.  Curtis,  2  Ashmead,  127. 

3  Welsh  r.  Joy,  13  Pick.  477 ;  Nelson  v.  Cook,  19  111.  440;  Spoor  v.  Holland, 
8  Wend.  445  ;  State  v.  Melton,  8  Mo.  417. 

4  McArthur  v.  Carrie,  32  Ala.  75 ;  Moreland  v.  Ruffin,  1  Minor,  18  ;  Gavit  v. 
Doub,  23  Cal.  78  ;  Hopkins  v.  Burch,  3  Geo.  222  ;  Freeman  v.  Carhart,  17  Geo. 
348  ;  Mayer  r.  Chattahoochec  Bank,  46  Geo.  606  ;  Dunn  v.  Eodgers,  43  111.  260; 
Montgomery  v.  Brown,  2  Gilm.  581 ;    Turney  v.  Organ,  16  111.  43;  New.  A.  & 
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turns  is  spoken  of  as  a  matter  of  course  ;  and  hence  it  is 
claimed  that  the  application  therefor  may  be  ex  parted  In 
defense  of  the  rule  sanctioning  ex  parte  applications,  it  is  in- 
sisted that,  because  the  adverse  party  has  a  cause  of  action 
against  the  officer,  if  the  return,  as  amended,  can  be  shown 
to  be  false,  there  is  no  necessity  for  giving  any  opportunity  to 
resist  the  application.  But  permission  to  amend  should  only 
be  granted  in  furtherance  of  justice  and  in  the  exercise  of  an 
enlightened  discretion.  This  discretion  can  never  be  prop- 
erly exercised  without  a  complete  knowledge  of  all  the  facts 
of  the  case.  This  knowledge  can  be  obtained  only  by  sum- 
moning all  the  parties  in  interest  before  the  Court,  and  con- 
sidering all  the  material  and  competent  evidence  they  may 
be  able  to  adduce.  Hence,  permission  to  amend  a  return 
ought  not  to  be  treated  as  a  matter  of  course,  nor  granted 
without  first  notifying  the  adverse  party,  and  giving  him  an 
opportunity  to  show  cause  against  the  amendment.2  The  offi- 
cer, instead  of  making  an  incorrect  or  imperfect  return,  may, 
through  inadvertence,  have  filed  the  writ  without  making 
any  return  whatever.  In  such  cases,  he  will  usually  be  per- 
mitted to  make  a  return  nune  pro  tune  ;  but  as  the  fault  is  his, 

S.  R.  R.  Co.  v.  Grooms,  9  Ind.  243 ;  New.  A.  &  S.  R.  Co.  u.  Laiman,  8  Ind.  212 ; 
Jackson  v.  Ohio  &  M.  R.  R.  Co.  15  Ind.  192 ;  Patterson  v.  State,  2  G.  Greene, 
492  ;  DeWolf  v.  Mallett,  3  Dana,  214 ;  Malone  v.  Samuel,  3  A.  K.  M,  350  ;  Buck 
r.  Hardy,  6  Greenl.  162 ;  Syraonds  v.  Harris,  51  Me.  14 ;  Clarke  v.  Belmear,  1 
G.  &  J.  443  ;  Berry  v.  Griffith,  2  H.  &  G.  337  ;  Parker  v.  Warren,  2  Allen,  187  ; 
Thornton  v.  Miskimmon,  48  Mo.  219  ;  Hart  v.  Adams,  7  Gray,  581 ;  Hammond 
v.  Eaton,  15  Gray,  186  ;  Hutchins  v.  Commissioners,  16  Minn.  13  ;  Cory  v. 
Burns,  36  Mo.  194;  Webster  v.  Blount,  39  Mo.  500  ;  Planters'  Bank  v.  Walker, 
3  S.  &  M.  409  ;  Barker  v.  Binninger,  14  N.  Y.  270 ;  Johnson  v.  Stone,  40  N.  Y. 
197  ;  Dickinson  v.  Lippitt,  5  Ired.  560  ;  Fowble  v.  Rayberg,  4  Ohio,  59  ;  Vastine 
v.  Fury,  2  S.  &  R.  426  ;  Wright's  Appeal,  25  Penn.  St.  373  ;  Rapin  v.  Dealy,  1 
Miles,  399 ;  Sheldon  v.  Comstock,  3  R.  I.  84 ;  Hill  v.  Hinton,  2  Head,  124 ; 
Broughton  v.  Allen,  6  Humph.  96 ;  Atkinson  u.  Rhea,  7  Humph.  59  ;  Messner 
r.  Lewis,  20  Tex.  221 ;  Thomason  v.  Bishop,  24  Tex.  302;  Thomas  v.  Browder, 
33  Tex.  783 ;  Dawson  v.  Moons,  4  Munf .  535  ;  Walker  v.  Commonwealth,  18 
Gratt.  13 ;  Bacon  v.  Bassett,  19  Wis.  45 ;  Bull  v.  King,  8  U.  C.  C.  P.  474 ;  Lee 
v.  Neilson,  14  U.  C.  Q.  B.  606. 

1  Morris  v.  Trustees,  15  HI.  269 ;  Dunn  v.  Rodgera,  43  111.  260  ;  Kitchen  v. 
Reinsky,  42  Mo.  427. 

2  Coopwood   v.  Morgan,  34  Miss.  368 ;   Williams  v.  Doe,  1  S.  &  M.  559 ; 
O'Connor  v.  Wilson,  4  Ch.  L.  N.  217. 

F.  EX.— 38. 
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lie  may  be  required  to  pay  the  costs  of  the  motion,  and  to 
submit  to  such  other  terms  as  the  Court  may  deem  it  just  to 
impose.1  A  motion  to  amend  is  determined  by  the  Court. 
The  parties  are  not  entitled  to  a  trial  by  jury.2 

§  359.    The  time   -within  -which  a   motion   to    amend 

may  be  made  has  never  been  limited.  The  Courts  govern 
their  action  by  the  circumstances  of  each  particular  case. 
After  the  lapse  of  a  long  period,  the  means  of  correcting  a  re- 
turn, and  of  determining  whether  the  return,  as  first  made, 
was  not  true  and  proper,  may  become  so  inadequate  that  the 
Court  will  not  feel  justified  in  permitting  any  amendment. 
But  whenever,  even  after  the  lapse  of  several  years,  it  is  sat- 
isfactorily proved  that  the  original  return  is  untrue,  and  that 
a  true  return  can  now  be  made,  and,  if  made,  that  it  will  be 
in  furtherance  of  justice,  the  Courts  will  not  hesitate  to  grant 
their  permission  for  the  correction  of  the  old  return.3  It  has 
sometimes  been  insisted  that  no  officer  ought  to  be  permitted 
to  make  any  amendment  of  his  return  after  the  expiration  of 
his  official  term.4  In  support  of  this  view,  it  is  urged  that  a 
return  ought  always  to  be  made  under  the  solemnity  of  an 
official  oath,  and  at  a  time  when  the  person  making  it  can  be 
held  responsible  on  his  official  bond.  Certainly,  this  reason, 
while  not  so  forcible  as  to  warrant  a  Court  in  withholding  re- 
lief in  meritorious  cases,  is  sufficient  to  induce  it  to  exercise 
unusual  caution  in  permitting  amendments,  where  the  ad- 
verse party  has,  practically,  no  remedy,  though  the  return,  as 
amended,  should  be  shown  to  be  false.  But,  in  nearly  all 
the  States,  a  return  may  be  amended  after,  as  well  as  before, 

1  Hall  v.  Ayer,  19  How.  Pr.  91 ;  Nelson  u.  Brown,  23  Mo.  13  ;  Ingram  v.  Belk, 
2  Strob.  207  ;  Williamson  v.  Farrow,  1  Bail.  611 ;  Bancroft  v.  Sinclair,  12  Eich. 
617.     The  case  of  State  v.  "Wylie,  2  McMullan,  1,  seems  in  conflict  with  these 
authorities. 

2  Morrill  v.  Fitzgerald,  36  Tex.  275. 

3  Woodward  v.  Harbin,  4  Ala.  53-1 ;  Jarboa  v.  Hall,  37  Md.  345;  Williams  v. 
Houston,  71  K.  C.  163  ;  Thatcher  v.  Miller,  11  Mass.  413,  after  six  years ;  Rucker 
v.  Harrison,  6  Munf.  181,  after  seven  years;  Gilinan  v.  Stetson,  16  Me.  124, 
after  twenty  years ;  Scott  v.  Trustees,  5  U.  C.  Pr.  R.  228,  after  ten  years  ;  Mul- 
drow  u.  Bates,  5  Mo.  214;  Blaisdell  v.  Steamer,  19  Mo.  157  ;  Irvine  v.  Scobee,  5 
Utt  70. 

4  Jussup  v.  Gragg,  1'2  Geo.  261 ;  Armstrong  v.  Easton,  1  B.  Mon.  66. 
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the  sheriff  has  gone  out  of  office.1  It  has  also  been  held  that 
a  return  cannot  be  amended  after  the  death  of  the  officer  by 
whom  it  was  made.2  The  correctness  of  this  decision  may 
well  be  doubted.  At  common  law  it  was  understood  that 
after  the  death  of  a  sheriff  a  return  could  be  amended  by  his 
uuder-sheriff ; 3  and  we  know  of  no  reason  why  an  amendment 
ought  not  to  be  allowed  at  the  request  of  a  sheriff's  admin- 
istrator.4 In  some  States,  no  amendment  will  be  permitted 
after  a  motion  has  been  made,  or  an  action  brought  against 
the  officer  on  account  of  a  defective  or  false  return.5  In  the 
vast  majority  of  the  States,  the  rule  is  otherwise,  and  the 
pendency  of  a  motion  or  action,  instead  of  subverting  the 
power  of  amendment,  is  the  most  frequent  occasion  in  which 
that  power  is  successfully  invoked.6 

§  360.  Of  the  scope  and  effect  of  amendments,  and 
the  persons  -whose  rights  the  Courts  -will  protect  there- 
from.— It  has  sometimes  been  said  that  an  amendment  will 
not  be  permitted  when  it  will  destroy  or  materially  alter  the 
effect  of  the  original  return.7  But  this  is  a  mistaken  view.  If 
an  amendment  does  not  alter  the  return  in  some  material 
respect,  it  is  hardly  worth  seeking  permission  to  make  it. 
A  return  may  be  amended  by  affixing  to  it  the  signature  of 
the  officer,  and  thus  making  valid  that  which  before  had  no 
appearance  of  official  authenticity.8  Returns  are  constantly 

1  Adams   v.  Kobinson,  1   Pick.  461 ;  Wilson  v.  Kay,  T.  U.  P.  Charlt.  109  ; 
Johnson  v.  Donnell,  15  111.  97  ;  Newton  v.  Prather,  1  Duv.  100 ;  Keen  v.  Briggs, 
46  Me.  467;  Miles  v.  Davis,  19   Mo.  408;  Cushing  v.  Laird,  4  Benedict,  70; 
Gray  v.  Caldwell,  1  Hardin,  63. 

2  Wilson  v.  Greathouse,  1  Scam.  174, 

3  Watson  on  Sheriffs,  71. 

4  Scruggs  v.  Scruggs,  46  Mo.  273. 

5  Mullins  r.  Johnson,  3   Humph.  396 :    Howard  v.  Union  Bank,  7    Humph. 
20  ;  Brinkley  v.  Mooney,  4  Eng.  445. 

6  Hodges  v.  Laird,  10  Ala.  678  ;  Nislau  v.  Hamner,  22  Ala.  578  ;  Gorham  v. 
Hood,  27  Geo.  299  ,  Trotter  v.  Parker,  38  Miss.  473  ;  People  v.  Ames,  35  N.  Y. 
482  ;  Cody   v.  Quinn,  6   Ired.  191 ;  Thomas  v.  Browder,  33   Tex.  783  ;  Wards- 
worth  v.  Miller,  4  Gratt.  99  ;  Stone  u.  Wilson,  10  Gratt.  529. 

7  Barton  v.  Lockhart,  2  S.  &  P.  109. 

8  Childs  v.  Barrows,  9  Met.  413  ;  Wilmot  M.  Co.  u.  Butler,  34  Me.  431 ;  Glid- 
deu  r.  Philbrick,  56  Me.  222.    A  justice  of  the  peace  was  permitted  to  amend  the 
iitrrtt   to  an   affidavit  by  signing  it  nunc  pro  tune.      (Veal  v.  Perkerson,  47 
CKo. ',(•_:.) 
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amended  in  other  material  respects,  and  their  whole  nature 
is  often  completely  transformed  by  canceling  the  old  re- 
turn and  substituting  therefor  a  return  of  an  entirely  different 
character.1  When  an  amendment  is  made,  the  return,  as 
amended,  is  to  be  given  the  same  effect  as  though  it  had  at 
first  been  put  in  its  present  form.  In  other  words,  the 
amendment  takes  effect  by  relation,  and  operates  as  if  made 
at  the  same  time  as  the  original  return.2  Amendments  are 
granted  only  in  furtherance  of  justice.  Unless  the  equities  of 
the  applicant  are  superior  to  those  of  the  contestant',  the 
Courts  will  refuse  to  act.  Amendments  will  not  be  author- 
ized if  they  tend  to  impair  vested  rights,  acquired  in  good 
faith,  by  innocent  third  parties.3  The  general  principles  ap- 
plicable to  the  amendments  of  returns  are  stated  with  great 
precision  and  conciseness  in  the  following  extract  from  an 
opinion  of  the  Supreme  Court  of  Missouri  :  "  The  right  of 
a  sheriff  to  amend  a  defective  return,  on  leave  of  the  Court, 
is  beyond  question,  and  it  makes  no  difference  that  he  is  out 
of  office.  Such  amendments,  in  appropriate  cases,  are  al- 
lowed, even  on  application  of  the  sheriff's  administrator. 
And  there  is  no  specific  limitation  of  time  within  which 
this  class  of  amendments  must  be  made  ;  although,  after  a 
lapse  of  years,  the  Court  should  grant  applications  with  great 
caution,  lest  the  rights  of  innocent  third  parties  should  be 
injuriously  affected.  Such  applications  are  not  granted  as  a 
matter  of  right.  The  granting  of  them  rests  in  the  sound 
discretion  of  the  Court.  'Amendments  of  this  description,' 
say  the  Court  in  Johnson  v.  Day,  17  Pick.  108,  'are  not  reg- 
ulated by  any  certain  rules,  but  the  Court  is  bound  in  every 
case  to  exercise  a  sound  discretion,  and  to  allow  or  disallow 
an  amendment,  as  may  best  tend  to  the  furtherance  of  justice. 

1  DeWolf  v.  Hallett,  3  Dana,  214 ;  Woods  v.  Cooke,  61  Me.  215  ;  Dickinson  •?. 
Lippitt,  5  Ired.  560 ;  Williams  v.  Houston,  71  N.  C.  163 ;  Morrill  v.  Fitzgerald, 
30  Tex.  275. 

2  McArthur  v.  Currie,  32  Ala.  75 ;  Brandon  v.  Snows,  2  Stew.  255  ;  Mason  r. 
Anderson,  3  Monr.  295  ;  Haven   v.  Snow,  14  Pick.  28 ;    Newton   v.  Prather,  1 
Duv.  100. 

3  Newhall  v.  Provost,  6  Cal.  85 ;  "Webster  v.  Haworth,  8   Cal.   25  ;    Davidson 
r.  Cowan,  1  Dev.  304.     The  allowance  of  amendments,  as  against  third  persons, 
w  ill  be  found  treated  in  a  subsequent  section. 
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The  forms  of  the  Court  are  always  best  used  when  they  are 
made  subservient  to  the  justice  of  the  case.' 

§  361.  Quashing  returns. — The  power  of  Courts  to  set 
aside  or  cancel  the  returns  of  their  officers,  indorsed  on  writs  of 
execution,  is  conceded  ;2  but  the  causes  necessary  to  procure  the 
exercise  of  this  power  are  not  very  clearly  defined.  "  Where 
the  levy  and  returns  made  are  not  in  accordance  with  the  law, 
they  may  be  quashed  ;  or  where  facts  are  stated  which  show 
there  was  no  levy  in  fact,  the  return  may  be  vacated  and  set 
aside."3  "While  returns  may  sometimes  be  quashed  on  ac- 
count of  irregularity,  the  best — or,  at  least,  the  most  meritori- 
ous— ground  for  such  a  proceeding,  is  that  the  return,  as  made, 
is,  from  mistake  or  otherwise,  false  in  fact.  Thus,  a  writ  may 
be  returned  satisfied  when  no  satisfaction  was  produced.  In 
this  and  in  other  instances,  in  which  one  of  the  parties  is  in- 
jured, he  is  not  compelled  to  abide  by  the  return,  and  seek  to 
indemnify  himself  by  an  action  against  the  officer.  He  may, 
on  motion,  supported  by  proper  proofs,  procure  an  order  vacat- 
ing the  return.4  Instead  of  directly  vacating  the  return,  the 
Courts  of  the  State  of  New  York  usually  enter  an  order  al- 
lowing; the  sheriff  to  withdraw  the  writ  from  the  files  and 

o 

cancel  his  return  thereon.5  The  party  to  be  injured  by  vacat- 
ing a  return  must  be  given  notice  of  the  time  and  place  of 
hearing  the  motion,  and  given  an  opportunity  to  defend  ; 6  but 
he  is  not  entitled  to  a  jury  trial.7  The  quashing  of  a  return 
does  not  necessarily  vacate  a  sale  which  the  return  shows  to 
have  been  made.8 

§  362.    In  construing  official  returns,  the  Courts  have 
usually    exercised   great    liberality   toward   the  officer   and 

1  Scruggs  v.  Scruggs,  46  Mo.  273. 

2  Tutt  v.  Fulgham,  5  How.  Miss.  C21 ;  Holt  v.  Eobinson,  21  Ala.  106 ;  Scott 
v.  Allen,  1  Tex.  508  ;  Jarboe  v.  Hall,  37  Md.  345. 

3  Bryan  r.  Bridges,  6  Tex.  137. 

4  McMichael  v.  Branch  Bank,  14  Ala,  196  ;  Forsyth  v.  Marriott,  1  B.  &  P.  251 ; 
Burks  r.  Maine,  16  East.  2  ;  Ward  v.  Brumfit,  2  M.  &  Sel.  238. 

6  Barker  v.  Binninger,  14  N.  Y.  270  ;  James  v.  Gurley,  48  N.  Y.  163  ;  Flana- 
gan v.  Tinnin,  37  How.  Pr.  130 ;  53  Barb.  587. 

6  Mann  v.  Nichols,  1  S.  &  M.  257  ;  Parks  v.  Person,  1  S.  &  M.  Ch.  76. 

7  Anderson  r.  Carlisle,  7  Ho\v.  Miss.  408  ;  Morton  r.  Walker,  Ib.  554. 

8  Schobee  r.  Dedman,  2  Litt.  116. 
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others  interested  in  maintaining  the  sufficiency  and  legality 
of  the  returns.  In  considering  returns,  no  severity  of  criti- 
cism will  be  allowed  ;  every  favorable  inference  that  can 
fairly  arise  from  the  language  used  will  be  indulged  ;  the 
whole  return  will  be  considered  ;  nothing  beyond  reasonable 
certainty  will  be  exacted  ;  and  that  construction  will  be 
adopted  which  most  accords  with  the  hypothesis  that  the  offi- 
cer performed  his  whole  duty.1  A  return  that  the  defendants 
have  no  property  subject  to  execution  will  be  construed  as 
equivalent  to  saying  that  neither  of  the  defendants  has  any 
such  property.2 

§  363.  Returns  as  evidence. — When  a  return  is  made  and 
filed,  it  becomes  a  part  of  the  record  of  the  case  in  which  it  is- 
Bued.3  If  we  keep  this  fact  in  view,  we  shall  usually  be  able  to 
determine,  without  difficulty,  whether  a  return  can  properly  be 
admitted  in  evidence,  and  the  effect  to  be  given  to  it  when  it  is 
so  admitted.  Whenever  the  record  in  a  case  is  competent 
evidence,  the  return,  because  it  is  a  part  of  that  record,  is 
also,  as  a  general  rule,  competent  evidence.  If  the  case  is 
one  in  which  the  record  is  conclusive  between  the  parties,  the 
return  is  also  conclusive  between  them.  If,  on  the  other  hand, 
the  record  is  not  conclusive  between  the  parties,  the  return 
cannot  be  regarded  as  conclusive  upon  them.  We  do  not,  in 
this  section,  propose  to  consider  the  effect  of  a  return,  but 
only  to  treat  of  the  cases  in  which  it  is  entitled  to  be  consid- 
ered as  competent  evidence,  because  at  least  tending  to  prove 
the  facts  stated  therein.  Upon  this  subject  we  believe  this 
general  rule  to  be  applicable  :  that  whenever  the  execution 
can  properly  be  placed  in  evidence,  the  return  may  also  be 
admitted,  and  may  operate  as  at  least  prima  facie  evidence  of 

1  Bacon  v.  Bevan,  44  Miss.  293  ;  Whittlesey  v.  Starr,  8  Conn.  134;  Coggswell 
v.  Warren,  1  Curt.  C.  C.  223;  Franklin  Bank  v.  Blossom,  23  Me.  546  ;  Reynolds 
v.  Barford,  8  Scott,  N.  B.  233  ;  7  M.  &  G.  449  ;  2  D.  &  L.  327  ;  8  Jur.  961 ;  13  L. 
J.  C.  P.  177. 

2  Austin  v.  Figueira,  7  Pai.  56 ;  Conant  r.  Sparks,  3  Ed.  Ch.  104  ;  Winches- 
ter v.  Crandall,  1  Clarke's  Ch.  371. 

3  Whiting  v.  Bradley,  2  N.  H.  81;  Pigot  v.  Davis,  3  Hawks,  25;  Hardy  v. 
Gascoignes,  6  Port.  447  ;  Ferguson  v.  Tutt,  8  Kans.  377  ;  Gardner  v.  Hosmer,  6 
Mass.  325  ;  .Andrews  r.  Lyntoii,  1  Salk.  2G5 ;  Newton  v.  State  Bank,  14  Ark.  9. 
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all  the  facts  therein  set  forth,  and  which  it  was  the  officer's 
duty  to  embody  in  his  return.1  We  shall  now  consider  :  1st. 
The  effect  of  a  return  between  the  parties  to  the  suit  in  which 
it  was  made  ;  2d.  Its  effect  for  or  against  strangers  to  such 
suit ;  and  3d.  Its  effect  as  evidence  for  or  against  the  officer 
who  made  it. 

§  364.    The  effect  of  a  return  between  the  parties. — 

We  have  already  stated  that  the  effect  of  a  return  may  gen- 
erally be  known  by  knowing  the  effect  which  the  record  has 
between  the  same  parties.  It  is  everywhere  understood  that 
the  original  parties  to  a  suit  cannot  falsify  the  record  therein  ; 
that,  as  against  them,  the  record  imports  absolute  and  uncon- 
trollable verity.  From  this  verity,  they  can  escape  only 
through  some  proceeding  to  vacate  or  annul  the  record. 
When  an  officer  makes  a  false  return,  it  must,  as  between  the 
parties  to  the  suit,  as  long  as  it  remains  uuvacated,  be  re- 
garded as  true.  Neither  can  dispute  or  impeach  it.  As  to 
all  the  facts  which  the  officer  had  authority  to  return,  it  must 
be  treated  as  unquestionable,  and  as  entirely  beyond  the  reach 
of  any  collateral  assault.2  "A  sheriff's  return  is  nottravers- 

1  Lathrop  v.  Abbott,  16  Me.  421 ;  Polley  v.  Lenox  Iron  Works,  4  Allen,  329 ; 
Ufford  v.  Dickinson,  12  Allen,  543;  Cowles  v.  Hastings,  9  Met.  476;  Pigot  v. 
Davis,  3  Hawks,  25  ;  Piatt  v.  Piatt,  9  Ohio,  37 ;  Nichol  v.  Ridley,  5  Yerg.  63  ; 
Stantou  v.  Hodges,  6  Vt.  64 ;  Day  v.  Eoberts,  8  Vt.  413. 

2  Kirksey  v.  Bates,  1  Ala.  303  ;  Newton  v.  State  Bank,  14  Ark.  9  ;  Tillraan  v. 
Davis,  28  Geo.  494 ;  Brown  v.  Way,  28  Geo.  531 ;  Rivard  v.  Gardner,  39  111. 
125  ;  Rowell  v.  Kleim,  44  Ind.  290  ;  Hamilton  v.  Matlock,  5  Blackf.  421 ;  Bur- 
ger v.  Becket,  6  Blackf.  61 ;  Smith  v.  Hornback,  3  A.  K.  Marsh.  392  ;  Small  v. 
Hodgen,  1  Litt.  16 ;  Sergeant  v.  George,  5  Litt.  198  ;  Caldwells  t>.  Harlan,  3 
Monr.  351 ;  Tribble  v.  Erarae,  3  Monr.  51 ;  McConnell  v.  Bowdry,  4  Monr.  392  ; 
Stinsoii  v.  Snow,  10  Me.  263  ;  Huntress  v.  Tiney,  39  Me.  237  ;  Grove  v.  Howard, 
31  Me.  546  ;  Tyler  v.  Smith,  8  Met.  599  ;  Dooley  v.  Wolcott,  4  Allen,  406  ;  Camp- 
bell v.  Webster.  15  Gray,  28 ;  Tullis  v.  Brawley,  3  Minn.  277  ;  Frasier  t;.  Wil- 
liams, 15  Minn.  533 ;  Halowell  v.  Page,  24  Mo.  590  ;  Clough  v.  Monroe,  34  N. 
H.  381 ;  Bowles  v.  Bowen,  45  N.  H.  124 ;  State  v.  Clerk,  1  Dutch,  209 ;  Castner 
v.  Styer,  3  Zab.  236  ;  Allen  u.  Martin,  10  Wend.  300  ;  Boomer  v.  Laine,  10  Wend. 
525  ;  Bank  of  Gallipolis  v.  Domigan,  10  Ohio,  220  ;  Paxson's  Appeal,  49  Penn. 
Bt.  195 ;  Sample  v.  Coulson,  9  W.  &  S.  62  ;  Diller  v.  Roberts,  13  S.  &  R.  60 ; 
Pratt  v.  Phillips,  1  Sneed,  543  ;  Hill  v.  Grant,  49  Penn.  St.  200;  Rice  v.  Groff, 
58  Penn.  St.  116  ;  O'Connor  v.  Silver,  26  Tex.  606  ;  Wood  v.  Doane,  20  Vt.  612  ; 
Knowlton  v.  Ray,  4  Wis.  288;  Carr  v.  Comm.  Bank,  16  Wis.  50;  Wilson  v 
Hurst,  1  Pet.  C.  C.  441 ;   Rowell  v.  Kline,  6  Ch.  L.  N.  231 ;  Miller  v.  U.  S.  11 
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able,  and  the  Court  will  not  permit  it  collaterally  to  be  at- 
tacked, even  if  the  officer  is  shown  to  have  been  guilty  of 
fraud  and  collusion. "  l  An  officer  will  not  be  permitted,  when 
called  as  a  witness,  to  give  testimony  contradicting  or  im- 
peaching his  own  return.2  The  return  may  be  ambiguous,  or 
may  not  be  so  specific  as  to  show  all  the  acts  done  by  the 
officer.  In  such  a  case,  evidence  may  properly  be  received 
in  explanation  of  the  return,  or  to  establish  the  existence  of 
facts  of  which  the  officer  omitted  to  make  any  sufficient  state- 
ment.3 A  return  must  be  treated  as  correct  until  it  is  vacated. 
Hence,  if  a  writ  be  returned  "satisfied,"  the  clerk  has  no 
authority  to  issue  an  alias  on  the  ground  that  the  return  of 
satisfaction  was  made  by  mistake.4  The  effect  of  a  return 
must  always  be  restricted  to  those  facts  which  it  was  the  duty 
of  the  officer  to  state.5  In  Connecticut  and  Louisiana,  returns 
are  never  conclusive  unless  against  the  officers  who  made 
them.  They  ma}r  be  disputed  and  disproved  by  the  parties 
to  the  suit,  as  well  as  by  strangers.6 

Wall.  294  ;  Brown  v.  Kennedy,  15  "Wall.  597 ;  Fenwick  v.  Fenwick,  2  W.  Bla. 
788  ;  Gardner  v.  Cover,  1  Gale,  45  ;  Carlile  v.  Paikins,  3  Stark.  163  ;  Delinger 
i'.  Higgins,  26  Mo.  180  ;  Stewart  v.  Stringer,  41  Mo.  400  ;  Hollands  &  Frank- 
lin's Case,  1  Leonard,  183  ;  Sfcrafford  r.  Twynam,  1  Jac.  418. 

1  Egery  r.  Buchanan,  5  Cal.  53  ;  Higgs  v.  Huson,  8  Geo.  317 ;  Smith  u.  Noe, 
30  Ind.  117  ;  Mueller  v.  Bates,  2  Disney,  318  ;  Stoors  v.  Kelsey,  2  Pai.  418 ;  An- 
geil  v.  Bowler,  3  R.  I.  77  ;  Love  v.  Smith,  4  Yerg.  117 ;  Ayrea  v.  Duprey,  27 
Tex.  593 ;  U.  S.  v.  Lotridgc,  1  McLean,  246. 

2  Benjamin  t\  Hathaway,  3  Conn.  528 ;  Cowan  u.  Wheeler,  31  Me.  439 ;  Mar- 
tin r.  Barney,  20  Ala.  3G9  ;  Doe  v.  Snyder,  3  How.  Miss.  66  ;  Planters'  Bank  v. 
Walker,  3  S.  &  M.  409 ;  Pratt  v.  Phillips,  1  Sneed,  543  ;  Heffner  v.  Reed,  3 
Grant's  Cases,  245;  Wyer  v.  Andrews,  13  Me.  168. 

3  Chamberlain  v.  Brewer,  3  Bush,  561 ;  Scott  v.  Sheakley,  3  Watts,  50  ;  Dolan 
u.  Briggs,  4  Binn.  499  ;  Little  v.  Delancy,  5  Binn.  2G6  ;  Weidensaul  v.  Rey- 
nolds, 49  Penn.  St.  73 ;  Hoffman  v.  Dauner,  14  Penn.  St.  25 ;  Guild  v.  Richard- 
Ron,  6  Pick.  364;  Knowles  v.  Lord,  4  Whart.  504;  Susquehana  Boom  Co.  v. 
Fimiey,  58  Penn  St.  200  ;  Atkinson  u.  Cummins,  9  How.  U.  S.  479. 

*  Harkins  v.  Clemens,  1  Port.  30 ;  Haden  v.  Walker,  5  Ala.  86. 

6  Shannon  v.  McMullin,  25  Gratt.  211  ;  First  v.  Miller,  4  Bibb,  311 ;  Cator  v. 
Stakes,  1  M.  &  Sel.  509  ;  Bruce  v.  Dyall,  5  Monr.  125. 

6  Butts  v.  Francis,  4  Conn.  424 ;  Watson  v.  Watson,  6  Conn.  334  ;  Sanfonl  >\ 
Nichols,  14Conii.  321;  Succession  of  Goodrich,  6  Rob.  La.  107  ;  Lafon  v.  Smith, 
3  La.  476  ;  Lawrence  v.  Young,  1  La.  An.  297  ;  AVaddell  v.  Judson,  12  La.  An. 
13  ;  Grant  t.  Harris,  16  La.  An.  323.  The  decisions  in  North  Carolina  seem  to 
be  in  harmony  with  those  in  Connecticut  and  Louisiana.  (Doe  v.  Low,  5  Ired. 
197  ;  Patterson  v.  Britt,  11  Ired.  383  ;  Jackson  v.  Jackson,  13  Tred.  159.)  In 


601  RETURNING  EXECUTIONS.  §  365 

§  365.  The  effect  of  a  return  as  evidence  against 
strangers  to  the  suit. — A  record  is  usually  said  to  be  con- 
clusive only  upon  the  parties  thereto,  and  their  privies  in  blood 
or  in  estate.  Notwithstanding  this  general  rule  of  law,  there 
are  numerous  instances  in  which  records  may  be  admitted  in 
evidence  in  controversies  between  other  persons  than  the 
original  parties  thereto,  and  those  in  privity  with  such  par- 
ties. And  in  some  cases,  the  effect  of  a  record  must  be  con- 
clusive, though  offered  in  evidence  against  a  stranger.  Thus, 
a  judgment  in  a  case  may  be  employed  for  the  purpose  of 
showing  that  property,  once  vested  in  one  of  the  parties  to 
the  suit,  has  been  transferred  to  the  other,  or  to  some  third 
person.  "When  offered  in  evidence  for  this  purpose,  it  can- 
not be  collaterally  attacked.  It  is  a  muniment  of  title.  Like 
other  muniments  of  title,  it  is  competent  to  prove  a  transfer, 
whether  the  controversy  is  between  the  original  parties  or 
between  strangers.  Such  strangers  cannot  impeach  it  with- 
out showing  that  it  was  fraudulently  procured  for  the  pur- 
pose of  prejudicing  their  rights.  A  return  may,  in  like  man- 
ner, be  conclusive  against  a  stranger  when  it  is  offered  in  evi- 
dence in  connection  with  an  execution  for  the  purpose  of 
showing  what  proceedings  were  taken  to  divest  the  title  of 
the  defendant.  A  return,  as  long  as  it  remains  in  force,  is 
confessedly  conclusive  on  the  parties  to  the  suit.  Its  con- 
clusive effect  would  be  practically  destroyed  if  strangers  were 
permitted,  as  mere  volunteers,  to  dispute  that  which  the  par- 
ties to  the  proceeding  were  estopped  from  denying.  Hence, 
persons  who  had  no  interest  in  a  return,  when  it  was  made, 
cannot  impeach  it  for  the  purpose  of  destroying  its  effect  be- 
tween the  parties.1  But  a  return,  when  made,  may  state 

Tennessee,  the  defendant  may,  in  opposition  to  an  officer's  return,  defeat  an  ex- 
ecution sale  by  showing  that  proper  notice  was  not  given.  (Trott  v.  McGravock, 
1  Yerg.  469  ;  Rogers  v.  Jennings,  3  Yerg.  308  ;  Loyd  v.  Angling,  7  Yerg.  428.) 
1  Phelps  v.  Parks,  4  Vt.  488.  Proceedings  under  execution,  though  tainted 
with  irregularities,  are  usually  valid  between  the  parties  to  the  writ,  until  va- 
cated by  some  appropriate  motion  or  action.  If  the  parties  do  not  see  proper  to 
make  such  motion,  or  institute  such  action,  they  waive  the  irregularity  and  im- 
part conclusive  validity  to  the  proceeding.  What  the  parties,  by  their  non-action, 
choose  to  confirm,  strangers  cannot  impugn.  Hence,  the  general  rule,  thut 
itrangers  to  a  suit  will  not  be  allowed  to  impeach  or  deny  that  which  the  parties 
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facts  which,  if  proved,  would  produce  a  material  effect  upon 
the  interests  of  a  stranger  to  the  writ.  The  question  then 
arising  is  this  :  Can  such  return  be  received  as  evidence  for  or 
against  such  stranger  ?  and,  if  so,  what  effect  must  be  given 
to  it  ?  The  answers  to  these  questions,  given  by  the  different 
authorities,  are  very  uniform,  and  are  to  the  effect  that  a  re- 
turn, as  to  the  facts  which  the  officer  was  required  to  state  in 
it,  is  prima  facie,  but  not  conclusive,  evidence  for  or  against 
a  stranger  to  the  suit.1  The  reason  why  the  return  of  an  offi- 
cer is  not  conclusive  on  strangers  where  their  rights  are 
sought  to  be  prejudiced  by  it,  is  because,  in  case  it  is  false, 
they  have  no  remedy  by  action  against  the  officer,  nor  have 
they  any  right  to  control,  amend,  or  vacate  the  return.  The 
purchaser  under  an  execution  is  not  bound  by  the  return,2  nor 
dependent  on  it  for  title.3  But  persons  may  be  so  in  privity 
with  the  parties  as  to  be  bound  by  the  return.  This  is  the 
case  with  the  bail  of  the  defendant  when  an  execution  has 
issued  against  his  person,  and  with  other  persons  occupying 
similar  relations  toward  one  of  the  parties.4  The  effect  of 
sheriffs'  returns  is  well  stated  in  the  following  quotations  from 

treat  as  valid  and  indisputable.  (Fournier  v.  Curry,  4  Ala.  321 ;  Savage  v.  For- 
ward, 7  Ala.  463  ;  Smith  v.  Houston,  1G  Ala.  Ill ;  Swiggart  v.  Harber,  4  Scam. 
3G4 ;  Durham  v.  Heaton,  28  111.  164 ;  Nixon  v.  Cobleigh,  52  111.  387 ;  Doe  v. 
Harter,  1  Ind.  427  ;  Kelly  v.  Wiseman,  14  La.  An.  661 ;  Berry  v.  Riley,  2  Barb. 
307  ;  Smith  v.  McGowan,  3  Barb.  404  ;  Stephens  v.  Baird,  9  Cow.  274 ;  Hallo- 
well  v.  Skinner,  4  Ired.  165  ;  "Whittaker  v.  Petway,  4  Ired.  182  ;  Tomb's  Appeal, 
9  Pcim.  St.  61 ;  Commonwealth  v.  Lelar,  13  Penn.  St.  22  ;  Biland  v.  Eckert,  23 
Pcnn.  St.  215 ;  State  v.  Yongue,  6  Rich.  323 ;  Meeker  v.  Wilson,  1  Gall.  419 ; 
Nagle  v.  Macy,  9  Cal.  426.) 

1  Tullis  v.  Brawley,  3  Minn.  277  ;  Crow  v.  Hudson,  21  Ala.  561 ;  Kendell  v. 
White,  13  Me.  245  ;  Bex  v.  Elkins,  4  Burr,  2129  ;  Caldwella  v.  Harlan,  3  Monr. 
350  ;  Paxson's  Appeal,  49  Penn.  St.  195  ;  Bank  v.  Pullen,  4  Dev.  297  ;  Dutton  v. 
Tracy,  4  Conn.  79 ;  Hussell  v.  Gray,  11  Barb.  541 ;  Henderson  t'.  Cairns,  14  Barb. 
15  ;    Goodall  v.  Stuart,  2  H.  &  M.  105;  Kingsbury  v.  Buchan,  11  Iowa,  387; 
Tucker  v.  Bond,  23  Ark.  268  ;  Hathuway  r.  Goodrich,  5  Vt.  65  ;  Loftin  v.  Hu- 
gins,  2  Dev.  10  ;  Cornell  u.  Cook,  7  Cow.  310 ;  Browning  v.  Hanford,  7  Hill,  120  ; 
Avril  v.  Warwick,  3  Nev.  &  M.  871 ;  Butler  v.  State,  20  Ind.  169 ;  Gyfford  v. 
Woodgate,  11  East,  299. 

2  Wyatt  v.  Stewart,  34  Ala.  716  ;  Moore  v.  Martin,  38  Cal.  428. 
8  Sec.  341. 

4  McArthur  v.  Pease,  46  Barb.  423 ;  Cozine  v.  Walter,  55  N.  Y.  304  ;  Bradley 
u.  Bishop,  7  Wend.  352;  Collins  v.  Cook,  4  Day,  1;  Remington  v.  Henry,  6 
Bluckf.  63. 
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opinions  of  the  highest  Courts  of  Ohio  and  New  Hampshire  ; 
"  Notwithstanding  some  decisions,  the  weight  of  authority 
clearly  is,  that  an  official  return,  duly  made  upon  process  by  a 
sworn  officer,  in  relation  to  facts  which  it  is  his  duty  to  state 
in  it,  is,  as  between  the  parties  and  privies  to  the  suit,  and 
others  whose  rights  are  necessarily  dependent  upon  it,  con- 
clusive as  to  the  facts  stated  therein,  until  vacated  or  set  aside 
by  due  course  of  law  ;  and  that  as  to  all  other  persons,  such 
return  is  prima  facie  evidence  only  of  the  facts  stated  in  it, 
and  subject  to  be  disproved.  (Cow.  &  Hill's  Notes  to  Phil, 
on  Ev.  Nos.  383-385  ;  Gwynne  on  Sheriffs,  473,  et  seq.,  and 
cases  cited  ;  Hill  v.  Kliug,  4  Ohio,  137  ;  Angler  v.  Ash,  6 
Foster,  (N.  H.)  105  ;  Diller  v.  Roberts,  13  Serg.  &  R.  60  ; 
Bott  r.  Buruell,  11  Mass.  165  ;  Whittaker  r.  Sunnier,  7  Pick. 
555  ;  Barrett  v.  Copeland,  18  Vern.  69  ;  Wilson  v.  Executor 
of  Hurst,  1  Pet.  C.  C.  441  ;  Bruce  v.  Holdeu,  21  Pick.  189- 
90  ;  Loft.  372.)  It  is  said,  in  some  of  the  elementary  treatises, 
that  parties  and  privies  are  concluded  by  such  return  ;  but  a 
careful  consideration  of  the  cases,  as  well  as  the  reason  of 
the  rule,  will  confine  it  to  those  whose  privity  is  such  as  entitle 
them  to  have  the  return  set  aside,  or  to  maintain  an  action 
against  the  officer  for  a  false  return.  And  upon  principle, 
certainly,  none  others  should  be  concluded  by  it.  In  Wither- 
ill  v.  Goss  &  Delano,  26  Verm.  750,  Isham,  J.,  in  considering 
this  rule,  remarks  :  '  The  true  principle  governing  the  case, 
we  apprehend,  is  this  :  wherever  there  is  sufficient  privity  to 
enable  a  party  to  sustain  an  action  against  an  officer  for  a  false 
return,  that  return  is  conclusive  in  the  proceedings  under 
which  it  was  made  and  the  party  injured  was  driven  to  his 
action  against  the  officer  ;  but  as  to  third  persons,  where  no 
such  privity  exists,  and  no  such  action  can  be  sustained,  the 
return  is  not  conclusive. '  "*  "The  greater  portion  of  the 
authorities  may  be  reconciled  with  each  other  ;  and  the  gen- 
eral principle  which  seems  to  be  fairly  deducible  from  them 
is,  that  between  the  parties  to  the  suit,  and  those  claiming 
under  them  as  privies,  and  all  others  whose  rights  and  liabili- 
ties are  dependent  upon  the  suit  as  bail  and  indorsers,  the  re« 

1  Phillips  u.  Elwell  ct  al.  14  Ohio  St.  244. 
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turn  of  the  sheriff,  of  matters  material  to  be  returned,  is  so 
far  conclusive  evidence  that  it  cannot  be  contradicted  for  the 
purpose  of  invalidating  the  sheriff's  proceedings,  or  defeat- 
ing any  right  acquired  under  them.  But  such  return  is  not 
conclusive  as  to  third  persons  whose  interests  are  not  con- 
nected with  the  suit,  but  may  be  affected  by  the  proceedings 
of  the  sheriff,  nor  as  to  collateral  facts,  or  matters  not  neces- 
sary or  proper  to  be  returned.  Should  the  sheriff  return  that 
the  property  attached  was,  at  the  time,  the  property  of  the 
debtor,  this  would  not  preclude  a  third  person  from  showing 
a  good  title  to  it  for  both  reasons."  1 

§  366.  Return — Effect  as  evidence  for  or  against  the 
officer. — As  against  the  officer  who  made  it,  a  return,  as  long 
as  it  remains  un vacated,  is  conclusive.  He  will  not  be  permit- 
ted to  contradict  it,  nor  to  show  its  falsity  in  any  material  re- 
spect.2 The  officer  may,  however,  show  any  fact  not  incon- 
sistent with  his  return.  Hence,  though  he  is  estopped,  in  an 
action  against  him,  from  denying  that  the  purchase-price  was 
paid,3  yet  he  may,  in  a  controversy  between  himself  and  the 
plaintiff,  prove  that  the  latter,  being  the  purchaser,  paid  his 
bid,  not  in  money,  but  by  crediting  the  amount  on  the  exe- 
cution.4 An  officer  may  prove  any  facts  outside  of  the  return, 
and  not  inconsistent  with  it,5  and  that  an  erasure  of  the  return 
was  not  made  by  him,  nor  by  his  authority.6  He  may  also 

1  Brown  v.  Davis,  9  N.  H.  82  ;  Claggett  v.  Richards,  45  N.  H.  363. 

2  Splahn  v.  Gillespie,  48  Ind.  397  ;  Hill  v.  Kling,  4  Ohio,  135 ;  Gardner  v. 
Hosmer,  6  Mass.  325  ;  Purrington  v.  Loring,  7  Mass.  388  ;  McClelland  v.  Sling- 
huff,  7  W.  &  S.  134;  Butler  v.  State,  20  Ind.  1G9 ;  Simmons  r.   Bradford,  15 
Mass.  82  ;  Johnston  v.  Stone,  40  N.  H.  197  ;  Sheldon  v.  Payne,  7  N.  Y.  453  ;  Sut- 
tou  v.  Allison,  2  Jones,  339  ;  Baker  v.  MoDuffie,  23  Wend.  289  ;  Heffuer  y.  Heed, 
3  Grant's  Cases,  245  ;  Hustick  v.  Allen,  Coxe,  168  ;  Blue  v.  Commonwealth,  2  J. 
J.  Marsh.  26  ;  Williams  v.  Cheesebrough,  4  Conn.  356 ;  Shewel  y.  Fell,  3  Yeates, 
17  ;  Commonwealth  r.  Fuqua,  3  Litt.  41 ;  Lawson  y.  Main,  4  Ark.  184;  Henry 
v.  Stone,  2  Rand.  455  ;  Welch  r.  Bell,  32  PL-IIII.  12  ;  Woudgatu  y.  Kiiatchbull,  2 
T.  R.  155  ;  Whitrong  y.  Blaney,  2  Mod.  10 ;  Paxtoii  r.  Steckel,  2  Penn.  St.  93 ; 
Field  u.  Smith,  2  M.  &  W.  388  ;  Rex  v.  Elkias,  4  Burr,  2129. 

&  Ferguson  r.  Tutt,  8  Kans.  370  ;  Tiffany   0.  Johnson,  27  Miss.  227  ;  Towns- 
Hid  «.  Olin,  5  Wend.  207. 

4  Shotwcll  v.  Hamblin,  23  Miss.  156 ;  Langdon  y.  Summers,  10  Ohio  St.  77. 

5  Evans  r.  Davis,  li  B.  Monr.  344. 

6  Meredith  r.  tehewall,  1  P.  &  W.  495. 
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show  that  property  levied  under  a  prior  writ,  as  that  of  the, 
defendant,  was  found  to  belong  to  a  third  person.1  While  a  re- 
turn is  final  as  against  an  officer,  the  rule  is  very  different  when 
it  is  sought  to  be  used  in  his  favor.  Generally,  however,  a 
return  may  properly  be  received  in  evidence  in  favor  of  the 
officer.  It  is,  in  his  behalf,  prima  facie,  but  not  conclusive.2 
Whenever  an  action  is  brought  against  an  officer  for  a  false 
return,  this  is  considered  as  a  direct  attack  upon  the  return, 
and  the  person  prosecuting  the  attack  is  never  estopped  from 
showing  that  the  return  is  false.3  In  such  a  proceeding,  the 
return  is,  however,  prima  facie  evidence  of  its  own  truthful- 
ness. Some  evidence  must  be  adduced  to  support  the  allega- 
tion of  falsity.  Slight  evidence  may  be  accepted  as  sufficient 
to  establish  a  prima  facie  case  against  the  officer.4  In  some 
instances,  it  has  been  held  that  apologetical  matters  recited 
in  a  return  are  not  thereby  established,  even  prima  facie,  in 
favor  of  the  officer.5 

§  367.  How  a  return  may  be  compelled. — In  England, 
an  officer  failing  to  return  an  execution  in  due  time  can  be 

o 

compelled  to  do  so  by  obtaining  a  special  rule  of  Court  re- 
quiring the  return  to  be  made ;  and  then  by  proceeding 
against  him  by  attachment  and  amercement,  in  case  of  his 
non-compliance  with  the  rule.6  The  defendant  may  be  iuter- 

1  Fuller  v.  Holden,  4  Mass.  498  ;  Leonard  v.  Bryant,  13  Mass.  224  ;  Tyler  v. 
Ulmer,  12  Mass.  163  ;  Remmett  v.  Lawrence,  15  Q.  B.  1004 ;  14  Jur.  1067  ;  20  L. 
J.  Q,.  B.  25.     SeeForster  v.  Cooksoii,  1  Q.  B.  419. 

2  Sanborn  v.  Baker,  1  Allen,  526 ;  Baylor  u.  Scott,  2  Port.  315 ;  Smith  v.  Em- 
erson, 43  Penn.  St.  456;  Barrett  v.  Copeland,  18  Vt.  67  ;  Splahn  v.  Gillespie,  48 
Ind.  397. 

3  Chamberlin  v.  Brewer,  3  Bush,  561 ;  Andrew  v.  Parker,  6  Blackf.  461 ;  Bar- 
rett v.  Copeland,  18  Vt.  67 ;  Briggs  v.  Green,  33  Vt.  565.     The  same  rule  pre- 
vails in  actions  against  sheriffs  for  permitting  an  escape.     ( Whithead  v.  Keyes, 
3  Allen,  495.) 

4  2  Greenl.  Ev.  Sec.  592. 

6  Holderman  v.  Brasfield,  Litt.  S.  C.  271.  But  we  think  this  case  is  in  oppo- 
sition to  the  true  principle  and  to  the  weight  of  the  authorities  on  the  subject. 
(Browning  v.  Hanford,  7  Hill,  120  ;  2  Greenl.  EV.  Sec.  585.) 

SImpey  on  Sheriffs,  89-91 ;  Rex  v.  Sheriff  of  Shropshire,  9  Jur.  12 ;  Howitt 
v.  Riskaby,  9  M.  &.  W.  52  ;  1  D.  N.  S.  389  ;  Rex  v.  Sheriff  of  London,  1  Taunt. 
489  ;  Rex  v.  Sheriff  of  Middlesex,  1  H.  Bla.  543  ;  Pardee  v.  Robertson,  6  Hill, 
650;  Morland  u.  Leigh,  1  Stark.  388. 


§  368  RETURNING   EXECUTIONS.  606 

ested  in  having  a  writ  returned.  Hence,  he,  as  well  as  the 
plaintiff,  may  proceed  against  a  negligent  officer  by  rule  and 
attachment.1  In  the  United  States,  proceedings  against  of- 
ficers by  rule  and  attachment  have  been  resorted  to  with  less 
frequency  than  in  England.  The  more  usual  remedy  here  is 
to  bring  an  action  or  motion  against  the  sheriff,  to  recover 
damages  from  him  for  not  returning  the  writ.  But  returns 
are,  in  this  country,  sometimes  compelled  by  attachment.2  An 
officer  is  amenable  to  attachment  for  not  returning  a  writ 
which  was  never  in  his  possession,  but  was  received  by  his  dep- 
uty,3 unless  the  motion  against  him  is  made  many  years  after 
the  death  of  the  deputy.4  If  a  writ  be  sent  to  a  foreign  county, 
the  Court  out  of  which  it  issued  has  the  power  to  compel  its 
return.5  Courts  will  compel  the  return  of  executions,  although, 
by  lapse  of  time,  the  right  of  action  against  the  officer  for 
the  damages  resulting  from  the  non-return  has  been  barred.8 

§  368.  Liability  of  officers  for  not  returning  execu- 
tions.— It  is  the  duty  of  the  officer  to  return  every  execution 
delivered  to  him  for  service.  This  duty  was,  as  we  have 
shown  in  the  preceding  section,  enforced  by  attachment.  The 
remedy  by  attachment  was  deemed  so  adequate  that,  in  En- 
gland, no  other  seems  to  have  been  allowed  to  the  plaintiff, 
and  he  was  denied  the  right  to  sue  for  and  recover  damnges 
for  the  non-return  of  his  writ.7  Hence,  in  some  of  the  United 
States,  decisions  have  been  made  affirming  that  the  plaintiff 
could  sustain  no  action  against  the  officer  until  he  had  ex- 

o 

hausted  his  remedy  by  attachment,  or  had,  at  least,  taken 
some  steps  tending  to  compel  the  making  of  the  return.8  But 

1  Edmonds  v.  Watson,  7  Taunt.  5  ;  2  Marsh.  330  ;  France  v.  Clarkson,  2  Dowl. 
P.  C.  532  ;  Richardson  v.  Trundle,  8  C.  B.  N.  S.  447  ;  7  Jur.  N.  S.  28  ;  29  L.  J. 
C.  P.  310.  Fora  case  involving  the  right  of  a  defendant  to  compel  the  return  of 
a  ca.  sa.,  see  "Williams  v.  Webb,  2  D.  N.  S.  904 ;  5  Scott,  N.  E.  901;  7  Jur.  155. 

2  Wilson  v.  Wright,  9  How.  Pr.  459  ;  4  Wait's  Pr.  25. 

3  Van  Tassel  v.  Van  Tassel,  31  Barb.  439  ;  People  v.  Brown,  6   Cow.  41,  over- 
ruling People  v.  Waters,  1  Johns.  Ca.  137.  , 

4  People  v.  Gilliland,  7  Johns.  555. 

5  Shindler  v.  Blunt,  1  Sandf.  683. 

6  People  v.  Everest,  4  Hill,  71. 

7  Pardee  v.  Robertson,  6  Hill,  550 ;  Commonwealth  v.  McCoy,  8  Watts,  153,. 
ind  the  authorities  there  cited . 

8  Commonwealth  r.  Magee,  8  Penn.  St.  240. 
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this  view  is  certainly  not  in  accord  with  the  great  majority  of 
the  American  decisions  on  the  subject.  The  duty  of  the  offi- 
cer is  to  return  the  writ  at  a  particular  time,  whether  ruled 
to  do  so,  or  not.  The  fact  that  the  plaintiff  had  made  some 
ineffectual  attempt  to  compel  the  discharge  of  the  officer's 
duty  would  tend  to  show  intentional  neglect,  and  make  the 
conduct  of  the  officer  appear  more  inexcusable  than  if  no  such 
attempt  had  been  made.  But  certainly  the  absence  of  the 
attempted  coercion  on  the  part  of  the  plaintiff  ought  not  to 
justify  the  omission  of  an  unmistakable  duty  on  the  part  of 
the  officer.  In  the  United  States,  many  statutes  have  been 
enacted  for  the  purpose  of  giving  ample,  and  in  most  cases 
summary  and  punitive,  redress  against  officers  neglecting  or 
refusing  to  return  final  process.  Independent  of  these  statu- 
tory provisions,  the  right  of  a  plaintiff  to  maintain  an  action 
against  an  officer  and  his  sureties,  for  a  failure  to  make  a  re- 
turn, has  been  generally  conceded.1  The  misconduct  of  the 
officer  may  have,  in  fact,  occasioned  no  injury  to  the  plaintiff ; 
but  the  latter  is,  nevertheless,  entitled  to  recover  at  least 
nominal  damages  in  all  cases  where  the  officer  does  not  show 
a  valid  excuse  for  not  making  his  return.2  An  officer  may 
successfully  defend  an  action  against  him  for  not  returning  an 
execution,  by  showing  that  the  non-return  resulted  from  the 
act  or  instructions  of  the  plaintiff,3  or  was  ratified  or  waived 
by  him,4  or  that  the  writ  or  the  judgment  on  which  it 
issued  was  void.5  But  it  is  no  defense  that  the  writ  was  ir- 
regular, where  the  irregularity  is  not  such  as  to  render 
it  void.6  That  the  execution  was  returned  in  a  few  days 

1  Hawkins  v.  Commonwealth,  1  Monr.  144 ;  White  v.  Wilcox,  1  Conn.  347  ; 
Burk  r.  Campbell,  15  Johns.  456  ;  McGregor  v.  Brown,  5  Pick.  170  ;  Keith  u. 
Commonwealth,  5  J.  J.  Marsh.  359  ;  Roland  v.  Bentley,  4  H.  &  M.  461 ;  Runlett 
v.  Bell,  5  N.  H.  433. 

2  Laflin  v.  Willard,  16  Pick.  64 ;  Governor  v.  Baker,  14  Ala.  652  ;  Kidder  u. 
Baker,  18  Vt.  454  ;  Goodnow  v.  Willard,  5  Met.  517. 

3  Robertson  v.  Coker,  11  Ala.  466  ;  Kennedy  v.  Smith,  7  Terg.  472  ;  Robinson 
v.  Harrison,  7  Humph.  189  ;  Granberry  v.  Crosby,  7  Heisk.  579 ;  Shannon  v. 
Clark,  3  Dana,  152  ;  Norris  v.  State,  22  Ark.  524. 

4  McKinley  v.  Tuttle,  6  Lans.  214." 

6  Shute  v.  McRae,  9  Ala.  931  ;  Hill  v.  "Wait,  5  Vt.  124;  Graham  v.  Chandler, 
15  Ala.  342  ;  Bowen  v.  Jones,  13  Ired.  25. 
6  McRae  v.  Colclough,   2  Ala.  74 ;  Bondurant  v.  Woods,  1  Ala.  543.     That 
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after  the  proper  time  is  no  defense.1  The  officer  may 
have  no  perfect  defense  to  the  action,  and  yet  various  facts 
may  be  given  in  evidence,  for  the  purpose  of  mitigating  the 
damages.  It  was,  at  one  time,  held  in  New  York  that  the 
officer  might,  in  mitigation  of  damages,  show  that  the  defend- 
ant was  still  solvent,  and  that  the  plaintiff  might,  by  taking 
out  a  new  writ,  collect  the  full  amount  of  his  debt.2  If  this 
defense  is  permissible,  it  may  be  pleaded  to  each  of  several 
consecutive  writs,  and  the  plaintiff  thus  kept  out  of  his 
money  for  an  interminable  period.  But  the  better  opinion  is 
that  an  officer  who  fails  to  return  an  execution  becomes,  in 
the  absence  of  statutory  provisions  to  the  contrary,  at  once,3 
prima  facie,  liable  to  the  plaintiff  for  the  full  amount  collect- 
ible under  the  writ ; 4  and  that  he  can  diminish  the  amount  of 
his  liability,  not  by  showing  that  the  writ  can  still  be  exe- 
cuted, but  only  by  proving  that,  from  the  insolvency  of  the 
defendant,  or  from  some  other  sufficient  cause,  the  writ  could 
not  be  satisfied,  and  therefore  that  its  non-return  did  not  dam- 
age the  plaintiff' to  the  amount  of  the  writ.5  For  failure  to  re- 
turn a  renditioni  exponas,  the  liability  of  the  officer  cannot  ex- 
ceed the  value  of  the  property  directed  to  be  sold.8  In  several 
of  the  States,  the  amount  of  an  officer's  liability  for  not  return- 
ing executions  is  fixed  by  statute  ;  and  the  insolvency  of  the 
defendant  does  not  mitigate  the  damages.7  In  most  of  these 

the  judgment  was  paid  has  been  held  to  be  a  a  sufficient  excuse  for  not  return- 
ing a  writ.  (Evans  v.  Boggs,  2  W.  &  S.  229.) 

1  Brookfield  v.  Remson,  1  Abb.  Ct.  App.  210  ;  4  Tr.  App.  278 ;  Peck  v.  Hurl- 
burt,  46  Barb.  559. 

2  Stevens  r.  Howe,  3  Den/327,  overruled  in  Ledyard  V.  Jones,  7  N.  T.  550. 

3  Chaffin  u.  Crutcher,  2  Sneed,  360. 

4  Roth  v.  Duvall,  1  Idaho,  167 ;  People  v.  Roper,  4  Scam.  560 ;  People  u. 
Nichols,  4  Scam.  560. 

5  Bank  of  Rome   v.  Curtiss,  1    Hill,  275 ;  Pardee  v.  Robertson,  6   Hill,  550 ; 
Weld  r.  Bartlett,  10  Mass.  470;  Ledyard  v.  Jones,  7  N.  Y.  550;  Swezey  v.  Lott, 
21  N.  Y.  481  ;    Brookfield  v.  Remsen,  1   Abb.  Ct.  App.  210  ;    4  Tr.  App.  278 ; 
Taylor  v.  Hancock,  19  La.  An.  466  ;    Bowman  v.  Cornell,  39   Barb.  69  ;  People 
i>.  Lott,  21  Barb.  130. 

6  Johnson  v.  Uwatbney,  2  Bibb,  186. 

'  In  Alabama,  the  officer  is  liable,  by  way  of  penalty,  for  twenty  per  cent,  of 
the  amount  of  the  writ.  (Noble  v.  Whetstone,  45  Ala.  361.)  In  Arkansas  and 
Missouri,  he  must  pay  the  whole  sum  due  to  plaintiff.  (Norria  v.  State,  22  Ark. 
524;  Milburn  v.  State,  11  Mo.  188.)  The  statutes  of  Kentucky,  also,  impose  a 
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States,  the  proceedings  for  the  enforcement  of  the  officer's 
liability  are  of  a  summary  character.  ISTo  new  or  independ- 
ent action  need  be  commenced.  A  motion  may  be  made  in 
the  suit  in  which  the  execution  issued,  and  a  judgment  ob- 
tained therein  against  the  officer  and  his  sureties,  for  the 
penalty  prescribed  by  statute. 1 

%  369.  Actions  for  false  returns. — No  doubt,  officers  are 
liable  for  false  returns  ; 2  and  that,  in  the  absence  of  statutes 
providing  a  different  remedy,  this  liability  must  be  enforced 
by  a  new  suit  directed  against  the  officer,  and  not  in  the  one 

penalty  on  the  officer.  (Deposit  Bank  v.  Glenn,  1  Met.  Ky.  585. )  He  may  de- 
fend himself  by  showing  a  reasonable  excuse,  such  as  that  the  writ  was  accident- 
ally mislaid  or  lost.  (Waring  v.  Thomas,  1  Litt.  254;  Shippen  v.  Curry,  3  Met. 
Ky.  184  ;  Mitcheson  v.  Foster,  3  Met.  Ky.  324.)  Failing  to  return  the  writ  for 
thirty  days  after  the  return-day,  or  to  show  a  sufficient  excuse  for  not  doing  so, 
lie  becomes  liable  for  the  full  amount  of  the  execution  and  thirty  per  cent,  dam- 
ages. (Keith  v.  Commonwealth,  5  J.  J.  Marsh.  359  ;  Flourney  u.  Rubey,  5  J.  J. 
Marsh.  322.)  In  Louisiana  and  New  Jersey,  officers  are  liable  for  the  full 
amount  of  the  writ,  unless  they  show  a  sufficient  excuse  for  not  returning  it. 
(Magee  v.  Robins,  2  La.  An.  411 ;  Gasquet  v.  Robins,  2  La.  An.  407 ;  Webb  v. 
Kemp,  2  La.  An.  370 ;  Lay  v.  Boyce,  3  La.  An.  622 ;  James  v.  Thompson,  12 
La.  An.  174 ;  Ritter  v.  Merseles,  4  Zab.  627  ;  Stryker  v.  Mersells,  4  Zub.  542.) 
In  Ohio,  the  officer,  for  failing  to  return  the  writ,  may  be  amerced  in  the  amount 
of  the  debt,  damages,  and  costs,  with  ten  per  cent,  added  thereto.  (Seney's  Code 
C.  P.  Sec.  451 ;  Graham  v.  Newton,  12  Ohio,  210  ;  Moore  v.  McClief,  16  Ohio 
St.  50.)  The  party  prosecuting  the  officer  "must  bring  himself  both  within  the 
letter  and  the  spirit  of  the  law  ' ' ;  and  the  Courts  seem  to  seek  for  excuses  for 
relieving  officers  from  the  harsh  provisions  of  the  statute.  (Moore  r.  McClief,  16 
Ohio  St.  50 ;  Duncan  v.  Drakely,  10  Ohio,  47  ;  Webb  v.  Anspach,  3  Ohio  St. 
522  ;  Conkling  u.  Parker,  10  Ohio  St.  28  ;  Langdon  v.  Summers,  10  Ohio  St.  77. 
In  Tennessee,  the  insolvency  of  the  defendant  does  not  mitigate  the  damages 
which  may  be  recovered  for  the  failure  to  make  due  return  of  a  writ.  (Webb  v. 
Armstrong,  5  Humph.  379;  Fowler  v.  McDaniel,  6  Heisk.  529.)  If,  after  re- 
ceiving the  writ,  and  before  its  return-day,  the  officer's  official  term  expires,  and 
he  has  made  no  levy,  he  has,  in  Tennessee,  no  power  to  return  the  writ,  and 
cannot  be  proceeded  against  in  a  summary  manner,  on  account  of  its  non-return. 
(Fondrin  v.  Planters'  Bank,  7  Humph.  447 ;  Neil  v.  Beaumont,  3  Head,  556 ; 
State  v.  Parchmen,  3  Head,  G09.) 

1  Noble  v.  Whetstone,  45  Ala.  361 ;  Chaffin  v.  Crutcher,  2  Sneed,  360  ;  Wing- 
field  v.  Crosby,  5  Coldw.  241 ;  Earl    v.  Smith,  26  Tex.  522  ;  Bank  of  Louisville 
v.  Hurt,  8  Bush,  633 ;  Dunn  u.  Newman,  7  How.  Miss.  582 ;  Benson  v.  Porter, 
Meiga,  519  ;  Hand  v.  The  State,  5  Humph.  515 ;  Morehead  v.  Halliday,  1  S.  & 
M.  625. 

2  Tqunlinson  v.  Long,  8  Jones,  469  ;  Lemit  v.  Freeman,  7  Ired.  317  ;  Estabrook 
v.  Hapgood,  10  Mass.  313. 

F.    Ex.— 39. 
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in  which  the  writ  issued.1     The  return  must  be  false  in  point 
of  fact,  and  not  in  opinions,  or  legal  inferences  drawn  from 
correctly  stated  facts.2     The  officer  cannot  successfully  defend 
himself  by  showing  that  the  falsity  of  his  return  was  occa- 
sioned by  ignorance3  or  mistake,4  or  that  a  prior  writ  in  his 
hands  was  also  returned  nulla   bona.5     He  may  attack  the 
judgment  on  which  the  writ  issued  for  the  purpose  of  showing 
that  it  was  void  ;6  and,  in  England,  he  may  probably  defend 
himself  by  showing  that  the  judgment  was  fraudulent.7     The 
plaintiff's  cause  of  action  may  be  defeated  by  showing  that 
the  return  was  made  at  his  instance,  or  approved  by  him  at  a 
time  when  he  was  conversant  with  all  the  facts  of  the  case.8 
A  false  return  is  certainly  more  culpable  on  the  part  of  the 
officer,  and  more  injurious  to  the  parties  to  the  suit,  than  is  the 
omission  to  make  any  return  whatever.     jSTo  reason  exists  why 
the  liability  of  an  officer  for  a  false  return  ought  not  to  be  at 
least  as  great  as  his  liability  for  a  failure  to  make  any  return. 
Hence,  we  think  that  the  principles  maintained  by  the  author- 
ities cited  in  the  preceding  section,  determining  the  measure 
of  damages  in  actions  for  neglect  to  return  writs,  ought  to  be 
applied  to  actions  for  false  returns.     The  decisions  concerning 
the  measure  of  damages  in  proceedings  for  false  returns  are 
so  infrequent  that  no  general  rule  can  yet  be  regarded  as  well 
established.     In  Indiana,  an  officer  was  not  permitted  to  show 
that  the  defendant  was  insolvent,  and  that,  therefore,  no  dam- 
ages could  have  accrued  to  plaintiff  through  the  false  return.9 
But  in  Maine  and  in  England,  the  party  injured  must  show  the 
extent  of  his  injury,  and  no  damages  are  awarded    beyond 
what  the  plaintiff  can  prove  that  he  has  sustained.10    Where 

1  Goubot  v.  De  Crouy,  2  Dowl.  P.  C.  86 ;  1 C.  &  M.  772  ;  3  Tyr.  906. 

2  Lemit  v.  Mooring,  8  Ired.  312. 

3  Houser  v.  Hampton,  7  Ired.  333. 

4  Clarke  v.  Gary,  11  Ala.  98  ;  Albright  v.  Tapscott,  8  Jones,  473. 
6  Towne  v.  Crowder,  2  Car.  &  P.  355. 

6  Tyler  u.  Duke  of  Leeds,  2  Stark.  218 ;  McDonald  v.  Bunn,  3  Den.  45. 

7  Penn  v.  Scholey,  5  Esp.  243  ;  Harrod  v.  Benton,  8  B.  &  C.  217. 

8  Hayes  i\  Lusby,  5  H.  &  J.  485 ;  Stuart  v.  Whitaker,  2  C.  &  P.  100. 

9  Stevens  v.  Beckes,  3  Blackf.  88. 

10  Levy  v.  Hale,  29  L.  J.  C.  P.  127 ;  1  L.  T.  N.  S.  132 ;  TVylie  u.  Birch,  3  G.  & 
D.  629  ;  4  Q.  B.  566  ;  12  L.  J.  Q.  B.  260 ;  Nash  u.  Whitney,  39  Me.  341. 


611  RETURNING  EXECUTIONS.  §  309 

a  return  is  made  of  fieri  fed  as  to  part,  and  nulla  bona  as  to 
the  residue,  a  plaintiff  who  accepts  the  amount  collected  is 
not  thereby  estopped  from  maintaining  an  action  based  on  the 
hypothesis  that  the  nulla  bona  part  of  the  return  is  false.1 

1  Holmes  v.  Clifton,  10  Ad.  &  El.  673 ;  4  P.  &  D.  112  ;  2  P.  &  D.  556.  But 
see  Benyon  v.  Garratt,  1  C.  &  P.  154,  where  it  was  held  that  a  plaintiff,  accept- 
ing- the  amount  collected,  after  being  warned  that  his  action  would  be  treated  as 
a  ratification  of  the  return,  was  adjudged  to  be  estopped  from  prosecuting  his 
action.  In  some  of  the  States,  penalties  for  false  returns,  and  the  mode  of  en- 
forcing such  penalties,  are  prescribed  by  statute.  (Huffaker  v.  Greer,  1  Cold. 
160.) 
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CHAPTER    XXV. 

PROCEEDINGS  UNDER  ELEGHTS. 

$  370.     Of  proceedings  under  elegit. 

$  371.     Of  the  effect  of  proceedings  under  elegit. 

§  370.  Of  proceedings  by  elegit. — Since  the  thirteenth 
year  of  the  reign  of  Edward  the  First,  the  usual  method,  in 
England,  of  obtaining  satisfaction  out  of  the  lands  of  defend- 
ants, has  been  by  proceedings  taken  under  the  writ  of  elegit. 
This  writ  is,  however,  almost  unknown  in  the  United  States. 
It  has  been  employed  in  Virginia  more  frequently  than  else- 
where, but  has  been  recently  abolished  by  the  code  of  that 
State.1  So  far  as  we  can  ascertain,  it  is  now  nowhere  author- 
ized in  this  country  save  in  the  States  of  Florida  and  Dela- 
ware, and  is  even  there  used  only  for  special  purposes  and  to 
a  limited  extent.  In  the  first  named  State,  it  may  be  issued 
against  corporations.2  In  the  last  named  State,  it  is  author- 
ized only  when  it  appears  by  inquisition  that  the  rents  and 
profits  of  specified  real  estate  will,  in  seven  years,  be  suffi- 
cient to  satisfy  the  plaintiff's  judgment.3  The  fact  that  the 
elegit  is  so  nearly  unknown  to  American  jurisprudence  jus- 
tifies us  in  giving  it  but  a  brief  notice  in  this  work.  The 
first  duty  of  a  sheriff,  on  receiving  this  writ,  was  to  summon 
a  jury  of  twelve  men.4  This  jury,  when  impauneled,  was 
instructed  to  inquire  what  goods  and  chattels,  excepting  oxen 
and  beasts  of  the  plow,  and  also  what  lands  and  tenements, 
the  defendant  had  in  the  bailiwick,  subject  to  the  writ,  and 

1  Code   West  Virginia,  Ed.  1868,  p.  C68,  Sec.  2  ;  Code  Virginia,  Ed.  1873,  p. 
1175,  Sec.  26. 

2  Bush's  Dig.  St.  of  Fla.  324,  See.  2. 

3  Laws  of  Del.  Ed.  1874,  pp.  G75-6,  Sees,  1  to  10. 

4  Watson's  Sheriff,  210  ;  Impey's  Sheriff,   145,  146 ;   Bingham  on   Judgment 
md  Ex.  239,  240. 
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also  what  was  a  moiety  of  such  lauds  aud  tenements.1  The 
writ  must  be  for  the  whole  judgment,  unless  a  part  has  been 
satisfied.2  It  did  not  sanction  any  interference  with  real 
estate  until  the  personal  property  subject  to  the  writ  was  ex- 
hausted. The  jury  first  estimated  the  value  of  all  the  de- 
fendant's goods  and  chattels,  save  only  his  oxen  and  beasts  of 
the  plow.  For  this  purpose,  they  were  authorized  to  visit 
the  place  occupied  by  the  defendant,  and  to  inspect  his  prop- 
erty. The  chattels  valued  by  them  were  then  delivered  to 
the  plaintiff  at  the  amount  of  such  valuation.3  If  this 
amount  proved  sufficient  to  satisfy  the  writ,  no  lands  were 
taken.4  If  the  amount  proved  insufficient,  or  if  the  defendant 
had  no  chattels  subject  to  execution,  then  the  jury  determined 
what  was  a  moiety  in  value  of  his  lands  and  tenements  in  their 
bailiwick.  The  statute  granting  the  elegit  authorized  the 
taking  of  a  moiety  of  the  defendant's  laud.  The  term  "  moi- 
ety," as  there  used,  was  never  construed  to  sanction  the  ex- 
tending of  an  undivided  half,  nor  as  compelling  the  taking  of 
a  half  of  each  separate  parcel.  The  jury  was  to  take  one- 
half  in  value,  and  to  designate  by  metes  and  bounds  the  part 
taken,5  and  also  specify  with  convenient  certainty  the  estate 
of  the  defendant  therein.6  If  an  extent  is  made  of  a  house 
containing  several  rooms,  the  plaintiff  must  be  awarded  cer- 
tain designated  rooms,  and  not  a  moiety  of  the  whole.7  If 
the  defendant  had  two  manors,  the  plaintiff  might  be  awarded 
one  of  them,  if  they  were  of  equal  value.8  But  all  questions 

1  Watson's  Sheriff,  210 ;  Impey's  Sheriff,  146  ;  Bingham  on  Judgment  and  Ex. 
239. 

2  Sherwood  v.  Clark,  15  M.  &  W.  764. 

3  Watson's  Sheriff,  206-7  ;  Impey's  Sheriff,  144,  146. 

4  Impey's  Sheriff,  147. 

6  Watson's  Sheriff,  211;  Impey's  Sheriff,  147;  Sparrow  v.  Mattersock,  Cro. 
Car.  319  ;  Doug.  473.  But  it  is  not  now  necessary  to  describe  by  metes  and 
bounds.  A  description  which  is  sufficient  in  a  conveyance  is  sufficient  in  a  re- 
turn of  proceedings  under  an  elegit.  (Doe  v.  Barry,  2  D.  &  L.  430  ;  13  M.  &  W. 
356  ;  8  Jur.  963 ;  14  L.  J.  Ex.  20 ;  Sherwood  v.  Clark,  15  M.  &  W.  764.) 

6  Watson's  Sheriff,  210  ;  Bing.  on  Judgt.  and  Ex.  240. 

7  Watson's  Sheriff,  211 ;  Fenny  v.  Durant,  1  B.  &  Aid.  42  ;  Pullen  v.  Purbeck, 
Carth.  453  ;  12  Mod.  356. 

8  Impey's  Sheriff,  147, 150 ;  Watson's  Sheriff,  211 ;  Denn  v.  Abington,  Doug. 
473.     But  where  the  manors  are  in  different  vills,  it  is  said  that  the  plaintifl 
tnust  have  a  moiety  of  each.     (Impey's  Sheriff,  148.) 


§  371  PROCEEDINGS    UNDER   ELEGITS.  6i4 

about  the  proper  method  of  setting  off  moieties  have  become 
obsolete,  for  by  the  Statute  of  1  and  2  Viet.,  Chap.  110,  Sec. 
11,  plaintiffs  are  authorized  to  extend  the  whole  instead  of  a 
part.  If  two  elegits  issued  against  the  same  defendant  in 
favor  of  different  plaintiffs,  the  sheriff  extended  a  moiety 
under  the  writ  having  precedence,  and  a  moiety  of  the  re- 
maining moiety  under  the  second  writ.1  But  if  the  same 
plaintiff  sued  out  two  elegits  under  judgments  of  the  same 
term,  he  was  entitled  to  a  moiety  under  each.2  After  the  in- 
quisition was  completed,  the  elegit  was  filed  in  the  Court 
whence  it  issued,  with  a  return  thereon  showing  the  proceed- 
ings which  had  been  taken  under  it.3 

§  371.    Of  the  effect  of  an  extent   under  an  elegit.  — 

"A  return  of  lands  delivered  on  an  elegit  is  a  legal  satis- 
faction of  the  judgment,4  though  the  debtor's  interest  in  the 
laud  and  in  its  income  is  set  off  to  the  creditor  at  a  yearly 
value,  to  continue  for  a  term  of  years,  should  the- debtor  so 
long  live  ;  and  he,  having  only  a  life  estate,  die  before  the 
expiration  of  the  term  of  years."5  It  was  at  one  time  in- 
sisted that  the  mere  award  and  acceptance  of  an  elegit  should 
be  deemed  a  satisfaction  of  the  judgment.  But  it  has  long 
been  settled  that  satisfaction  was  produced,  not  by  the  award, 
but  only  by  the  return  of  lands  delivered.6  Hence,  when  an 
elegit  is  returned  nihil,7  or  when  it  is  returned  partly  satisfied 
by  delivery  of  chattels,  and  nihil  as  to  the  residue,  the  plaint- 
iff is  entitled  to  further  execution  against  the  property  or  the 
person  of  the  defendant.  The  sheriff  cannot  deliver  to  the 

1  Watson  on  Sheriffs,  212  ;  Impey's  Sheriff,  150 ;  Bingham  on  Judgment  and 
Ex.  241  ;  Huit  v.  Coggan,  Cro.  E.  483. 

2  Watson's  Sheriff,  213  ;  Bing.  on  Judgt.  and  Ex.  241 ;  Attorney-Genl.  v.  An- 
drew, Hardr.  23  ;  Morris  v.  Jones,  3  D.  &  R.  603 ;  2  B.  &  C.  24. 

3  Bing.  on  Judgt.  and  Ex.  241 ;  Impey  on  Sheriffs,  146. 

4  Hinesly  v.  Huim,  5  Harring.  236  ;  Crawley  v.  Lidgent,  Cro.  Jac.  338  ;  Bing. 
on  Judgt.  and  Ex.  176. 

5  Freeman  on  Judgments,  Sec.  474  ;  Blumfield's  Case,  5  Rep.  87a ;  Pratt  v. 
Jones,  22  Vt.  341 ;  Thomas  v.  Platts,  43  N.  H.  629. 

6  Foster  v.  Jackson,  Hob.  57  ;  Glasscock  v.  Morgan,  1  Lev.  92 ;  2  Ld.  Eaym. 
1451 ;  12  Mod.  356 ;  Bing.  on  Judgt.  and  Ex.  176. 

7  Knowles  v.  Palmer,  Cro.  E.  ICO. 
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creditor  actual  possession  of  the  lands  extended.1  The  latter 
must  resort  to  ejectment.2  The  creditor's  title  is  subject  to  a 
prior  equitable  mortgage.3  He  is  not  entitled  to  rents  accru- 
ing after  the  delivery  of  the  elegit,  but  before  the  inquisi- 
tion.4 The  creditor  must  account  for  the  profits  of  the  lands, 
and  is  said  not  to  be  excused  although  his  occupation  is  inter- 
rupted by  war.5  As  soon  as  the  debt  has  been  paid,  either 
out  of  the  rents  and  profits,  or  by  any  other  means,  the  debtor 
is  entitled  to  be  restored  to  his  lands.6  For  the  purpose  of 
determining  whether  this  payment  has  been  made,  an  account 
will  be  ordered  to  be  taken.7  During  the  continuance  of  the 
estate  of  the  tenant  by  elegit,  the  debtor's  interest  in  the  land 
is  not  subject  to  extent  under  another  writ.8 

1  Hesse  v.  Stevenson,  1  N.  R.  133  ;  Bacon  v.  Peck,  1  Str.  226 ;  Impey's  Sher- 
iff, 144. 

2  Watson's  Sheriff,  213 ;  Impey's  Sheriff,  148  ;  Bing.  on  Judgt.  and  Ex.  242. 

3  Whitworth  v.  Gaugain,  1  Ph.  728  ;  10  Jur.  531 ;  15  L.  J.  Ch.  433  ;  Legg  v. 
Mathieson,  2  Giff.  71 ;  6  Jur.  N.  S.  1010. 

4  Sharp  v.  Key,  8  M.  &  W.  379 ;  9  D.  P.  C.  770. 
6  Corbet's  Case,  4  Rep.  82& ;  5  Rob.  Pr.  633. 

6  Watson's  Sheriff,  214. 

7  Price  v.  Varney,  5  D.  &  R.  612 ;  3  B.  &  0.  733;  Bull  V.  Faulkner,  1  Do  O. 
»85  ;  12  Jur.  33  ;  17  L.  J.  Ch.  23. 

8  Carter  v.  Hughes,  2  H.  &  N.  714 ;  27  L.  J.  0.  P.  225. 
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CHAPTER  XXVI. 

EXTENDING  EXECUTIONS  UNDER  THE  STATUTES  OF  CONNECTI- 
CUT, MAINE,  MASSACHUSETTS,  NEW  HAMPSHIRE, 
AND  VERMONT. 

§  372.  Strict  compliance  -with  the  statutes  is  required. 

$  373.  What  may  be  extended. 

$  374.  Number  and  qualifications  of  the  appraisers. 

§  375.  Appraisers,  how  and  by  whom  chosen. 

§  376.  Appraisers,  how  sworn. 

§  377.  Proceedings  of  the  appraisers. 

§  378.  Certificate  of  the  appraisers. 

$  379.  The  extent  must,  unless  for  good  cause  shown,  be  by  metes  and  bounds. 

§  380.  The  extent  on  lands  of  cotenants  cannot  be  by  metes  and  bounds. 

§  381.  The  extent  must  not  be  for  too  much. 

§  382.  Equities  of  redemption. 

§  383.  The  delivery  of  seizin  to  the  creditor. 

§  384.  The  officer's  return. 

§  385.  The  officer's  return,  what  description -of  property  is  sufficient. 

§  386.  Recording  the  writ  and  return. 

§  387.  Of  contradicting  and  supporting  the  record  of  the  extent. 

§  388.  Of  amending  the  record. 

§  389.  Redemption  from  the  extent. 

§  390.  The  time  to  which  the  extent  relates. 

§  391.  The  effect  of  the  extent. 

§  372.  Proceedings  by  extent  must  strictly  accord  -with 
the  statute. — Li  all  of  the  New  England  States,  excepting 
Rhode  Island,  lands  are  not  sold  under  execution.  They  are 
set  off  to  the  creditor  in  quantities  sufficient  to  satisfy  his  writ, 
at  their  value  as  fixed  by  appraisers.  "We  shall  now  treat  of 
the  procedure  in  these  States  by  which  the  title  of  the  defend- 
ant in  execution  is  divested  from  him  and  vested  in  the  plaint- 
iff. The  first  peculiarity  of  which  we  shall  speak  is  the 
strictness  of  proceeding  exacted  under  this  system.  In  States 
where  lauds  are  sold  under  execution,  purchasers  are  very 
generally  protected  from  any  ill  consequences  arising  from 
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errors  or  omissions  in  the  proceedings.  The  various  acts 
which  the  sheriff'  is  required  by  law  to  perform  are  not  re- 
garded as  indispensable  to  the  validity  of  his  sale.  He  is  re- 
sponsible, in  his  official  capacity,  to  parties  injured  by  his 
errors  or  omissions.  But  the  purchaser  is  not  ordinarily  prej- 
udiced thereby.  Under  the  system  of  extending  lands  under 
execution  in  the  New  England  States,  the  rule  is  the  reverse. 
Every  requirement  of  the  statute  is  regarded  as  indispensable. 
Presumptions  in  favor  of  the  regularity  of  the  proceedings 
are  not  indulged.  All  the  various  requirements  of  the  statute 
must  affirmatively  appear  to  have  been  complied  with,  or  the 
proceedings  are  ineffectual,  and  the  creditor  derives  no  title 
whatever.1  This  makes  it  of  special  importance  that  all  the 
various  requirements  of  the  statute  should  be  understood  and 
remembered.  The  extent  must  always  be  made  in  the  name 
of  the  plaintiff.  If  made  in  the  name  of  any  other  person, 
it  is  void,  although  he  is  in  equity  entitled  to  all  the  fruits  of 
the  judgment.2  In  Connecticut,  it  seems  now  to  be  settled 
that  an  extent  is  not  valid  unless  it  is  shown  by  the  record 
that  the  officer  did  not  levy  on  the  real  estate  until  after  he 
had  first  made  due  and  unavailing  inquiry  for  personal  prop- 
erty.3 

§  373.  What  may  be  extended. — "We  have,  in  a  preced- 
ing chapter,  considered  the  question,  What  real  estate  is 
subject  to  execution  ?  Most  of  what  was  there  said  is  applica- 
ble to  an  extent  under  the  statutes  of  the  New  England  States. 
In  each  of  these  States,  the  statute  attempts  to  designate, 
with  more  or  less  particularity,  the  interests  which  may  be 
taken.  In  Connecticut,  the  officer  may,  "  by  the  direction  of 

1  Metcalf  v.  Gillet,  5  Conn.  403  ;  Pierce  v.  Strickland,  26  Me.  277  ;  Hobart  v. 
Frisbie,  5  Conn.  595  ;  Fitch  v.  Smith,  9  Conn.  45  ;  Mitchells.  Kirtland,  7  Conn. 
231 ;    Leonard  v.  Bryant,  2  Gush.  32 ;  Jewett  v.  Whitney,  51  Me.  233 ;  Coe  v. 
Wickham,  33  Conn.  389  ;  Eddy  v.  Knap,  2  Mass.  154 ;  Russell  v.  Dyer,  40  N.  H. 
173 ;  Glidden  v.  Philbrick,  56  Me.  222;  Ellison  v.  Wilson,  36  Vt.  60;  Chenery 
v.  Stevens,  97  Mass.  77  ;  Pickering  v.  Reynolds,  111  Mass.  83  ;  Benson  v.  Smith,. 
42  Me.  414. 

2  Myrsoll  v.  Violett,  55  Me.  108. 

3  Botsford  v.  Beers,  11  Conn.   369  ;  Coe  v.  Wickham,  33  Conn.  389.     Contra, 
Spencer  v.  Champion,  13  Conn.  11 ;  Eastman  u.  Curtis.  4  Vt.  616. 
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the  creditor  or  his  attorney,  levy  on  the  lands,  tenements,  or 
real  estate  of  the  debtor,  holden  in  his  own  right."1  This 
statute  has  been  held  to  authorize  an  extent  upon  an  estate  for 
999  years,2  an  estate  for  life,3  and  an  equity  of  redemption.4 
A  levy  upon  an  equity  of  redemption  must  purport  to  be 
such,  and  not  assume  to  be  a  levy  upon  an  unincumbered 
estate.5  The  right  of  a  widow  to  have  dower  assigned  to  her 
out  of  the  lands  of  her  deceased  husband  cannot  be  taken 
under  an  extent.6  In  Maine,  "  real  estate  attachable,  includ- 
ing the  right  to  cut  timber  aud  grass,  may  be  taken  to  satisfy 
an  execution."7  "Estates  tail  are  to  be  taken,  appraised, 
and  held  as  estates  in  fee-simple."  8  Provision  is  made  for 
levies  on  estates  for  life,9  estates  under  lease,10  lands  fraudu- 
lently conveyed,11  and  on  lands  mortgaged.12  Real  estate, 
which  never  stood  in  the  debtor's  name,  but  which  he  has 
purchased,  and,  with  intent  to  defraud  his  creditors,  has  had 
conveyed  to  another,  to  be  held  for  him,  cannot  be  reached 
without  calling  in  aid  the  powers  of  Courts  of  Equity.13  A 
husband's  interest  in  the  lauds  of  his  wife  may  be  taken.14 
Neither  the  estate  of  a  mortgagee,15  the  right  of  a  grantor  to 
re-enter  for  breach  of  a  covenant,16  nor  the  interest  of  a  cred- 
itor under  an  extent,  before  the  time  for  redemption  has  ex- 
pired,17 can  be  taken.  Lauds  of  which  the  defendant  is  dis-. 
seized  are  liable  to  be  extended  on  an  execution  against  him.18 

1  Genl.  St.  Conn.  1866,  p.  56,  Sec.  251. 

2  Mun  v.  Carrington,  2  Boot,  15. 

3  Wheeler  v.  Gotham,  2  Hoot,  329. 

4  Brown  v.  Punderson,  1  Day,  93. 

6  Scripture  v.  Johnson,  3  Conn.  211. 

6  Mason  v.  Allen,  5  Me.  479  ;  Gooch  v.  Atkins,  14  Mass.  322. 

7  Rev.  St.  Me.  1871,  p.  570,  Sec.  1. 

8  Ibid,  571,  Sec.  8. 

9  Ibid,  572,  Sec.  10. 

10  Ibid,  572,  Sec.  11. 

11  Ibid,  572,  Sec.  13  ;  Hall  v.  Sanda,  52  Me.  355. 

12  Ibid,  575,  Sec.  27. 

13  Dockray  v.  Mason,  48  Me.  178. 

14  McKeen  v.  Gammon,  33  Me.  187. 

15  Coombs  v.  Warren,  34  Me.  89  ;  Randall  v.  Farnham,  36  Me.  86 ;  McLangh- 
In  v.  Shepherd,  32  Me.  143. 

16  Bangor  v.  Warren,  34  Me.  324. 

17  Kidder  v.  Orcutt,  40  Me.  589. 

18  Woodman  v.  Bodfish,  25  Me.  317. 
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Iii  Massachusetts,  "  all  lands  of  the  debtor  in  possession,  re- 
mainder, or  reversion,  all  his  rights  of  entry  into  lands  and  of 
redeeming  mortgaged  lands,  and  all  lands  and  rights  above 
described  fraudulently  conveyed  by  him,  to  defeat,  delay,  or 
defraud  his  creditors,  or  purchased,  or  directly  or  indirectly 
paid  for  by  him,  the  record  title  to  which  is  retained  by  the 
vendor,  or  is  conveyed  to  a  third  person,  with  intent  to  defeat, 
delay,  or  defraud  the  creditors  of  the  debtor,  or  in  a  trust  for 
him,  express  or  implied,  whereby  he  is  entitled  to  a  present 
conveyance,  may  be  taken  on  execution  for  his  debts,"1  ex- 
cept when  held  as  a  homestead.  "  Estates  tail  which  could 
be  lawfully  barred  by  the  person  entitled  thereto,  may  be 
taken  on  execution,  in  the  same  manner  as  estates  in  fee-sim- 
ple." 2  Under  a  judgment  against  the  estate  of  a  deceased 
person,  the  lands  of  the  deceased  may  be  taken,3  although 
they  are  not  included  in  the  inventory.4  If,  however,  the 
judgment  be  against  an  executor  de  son  tort,  no  extent  on  the 
lands  of  the  deceased  is  authorized.5  Reversions  and  remain- 
ders may  be  taken,  and  seizin  given  to  the  creditor.6  A  re- 
mainder in  tail  cannot  be  taken  during  the  life  of  the  tenant 

^3 

of  the  estate  in  possession.7  A  building  so  erected  that  it  is 
not  a  part  of  the  realty  cannot  be  taken  under  an  extent.8  A 
tenancy  by  curtesy  was  formerly  subject  to  extent,9  but  now 
the  rule  is  otherwise,  because  the  wife,  by  her  conveyance, 
can  at  any  time  terminate  the  estate.10  An  estate  defeasible 
on  some  future  contingency,11  and  also  lands  purchased  by  a 
husband  and  conveyed  to  his  wife  to  defraud  creditors,12  may 

1  Genl.  St.  Mass.  1860,  p.  516,  See.  1. 

2  Ibid,  517,  Sec.  2. 

8  Gore  v.  Brazier,  3  Mass.  523  ;  Wyman  v.  Bridgen,  4  Mass.  150 ;  Drinkwater 
v.  Drink-water,  4  Mass.  353 ;  Dix  v.  Cobb,  4'  Mass.  512 ;  Ramsdell  v.  Creasy,  10 
Mass.  170. 

4  Prescott  v.  Tarbell,  1  Mass.  204. 

6  Mitchel  v.  Lunt,  4  Mass.  654. 

6Penniman  v.  Hollis,  13  Mass.  432 ;  Williams  v.  Armory,  14  Mass,  20;  At- 
kins v.  Bean,  14  Mass.  404. 

7  Holland  v.  Craft,  3  Gray,  162. 

8  Marcy  v.  Darling,  8  Pick.  283. 

»  Mech.  Bank  v.  Williams,  17  Pick.  438 ;  Gardner  v.  Hooper,  3  Gray,  398. 

10  Staples  v.  Brown,  13  Allen,  G4. 

H  Phillips  r.  Rogers,  T2  Met.  405. 

12  Clark  v.  Chamberlain,  13  Allen,  257.    With  reference  to  extents  of  equitable 
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be  extended.  By  the  provisions  of  the  statutes  of  New 
Hampshire,  "  all  real  estate,  except  the  homestead  right, 
may  he  taken  on  execution."  1  Special  provision  is  made  for 
proceedings  when  the  debtor  is  seized  "  of  a  rent,  or  of  the 
income  of  any  real  estate,"  2  or  of  an  equity  of  redemption  in 
mortgaged  premises.3  In  this  State,  it  has  been  held  that  an 
estate  for  years  may  be  set  off'  under  an  extent.4  In  Vermont, 
"  all  houses,  lands,  and  tenements  belonging  to  any  person  in 
his  own  right  in  fee,  or  for  his  own  life,  or  the  life  of  another, 
paying  no  rents  for  the  same,  or  for  years,  or  an  unlimited 
time,  paying  rents  for  the  same,  and  all  rights  in  equity  oi 
redeeming  lauds  mortgaged,  or  in  reversion  or  remainder, 
shall  stand  charged  with  all  the  just  debts  and  demands  ow- 
ing by  such  person,  and  shall  be  liable  to  be  taken  in  execu- 
tion for  the  same."  5  An  extent  may  be  made  on  the  landa 
of  a  married  woman,6  on  the  interest  of  an  heir  before  distri- 
bution of  his  ancestor's  estate,7  on  the  interest  of  a  person  for 
whose  benefit  a  bond  for  a  deed  has  been  taken  in  the  name 
of  another,8  and  on  the  estate  of  a  tenant  by  curtesy.9  An 
extent  cannot  be  made  on  a  "meeting-house,"  10  nor  on  the 
estate  of  one  who  has  executed  a  perpetual  lease,11  nor  on  the 
estate  of  a  mortgagee.12  The  creditor  cannot,  by  virtue  of 
his  extent,  acquire  a  greater  estate  than  that  held  by  the 
debtor.  Hence,  if  the  debtor  is  a  mere  trustee,  or  otherwise 
holds  the  title  in  his  name  for  the  benefit  of  another,  the  ex- 
titles,  see  Northampton  Bank  v.  "Whiting,  12  Mass.  404 ;  Russell  v.  Lewis,  2 
Pick.  508  ;  Gunn  v.  Butler,  18  Pick.  248. 

1  Genl.  St.  N.  H.  1867,  p.  443,  Sec.  1. 

2  Ibid,  444,  Sec.  10  ;  Thomas  v.  Platts,  43  N.  H.  629. 
8 Ibid,  446,  Sees.  1-14. 

4  Adams  v.  French,  2  N.  H.  387. 
6  Genl.  St.  Vt.  1862,  p.  364,  Sec.  15. 

6  Fox  v.  Hatch,  14  Vt.  340. 

7  Hyde  v.  Barney,  17  Vt.  280 ;  Furlong  v.  Soule,  39  Me.  122 ;  Procter  v.  New- 
hall,  17  Mass.  81. 

8  Woods  v.  Scott,  14  Vt.  518. 

9  Hyde  v.  Barney,  17  Vt.  280;  Mattocks  v.  Stearns,  9  Vt.  326. 

10  Bigclow  v.  Congregational  Society,  11  Vt.  283. 

11  Paine  v.  Webster,  1  Vt.  101. 

12  Barrett  v.  Sargeant,  18  Vt.  365;  Blanchard  r.  Colburn,  16  Mass.  345;  Eaton 
r.  •SYhitinir,  3  Pick.  484  ;  Marsh  r.  Austin,  1  Allen,  235.     Contrn,  Wilkinson  v. 

.  T.rayt.  163. 
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tent  cannot  prejudice  the  rights  of  the  cestui  que  use,  unless 
made  under  such  circumstances  that  the  creditor  is  entitled  to 
be  treated  as  a  purchaser  in  good  faith  without  notice.1 

§  374.    Number  and  qualifications  of  the  appraisers. — 

The  first  act  which  it  is  necessary  to  perform  is  to  secure  the 
appointment  of  competent  appraisers.  The  number  to  be 
chosen  is  three,  being  the  same  in  each  of  the  States.  Each 
appraiser  must  possess  the  qualifications  prescribed  by  statute. 
Even  the  consent  of  the  parties  cannot  vary  this  rule,  nor  give 
validity  to  an  extent  made  in  violation  of  it.  "  It  would  seem 
reasonable,  if  both  creditor  and  debtor  should  agree  upon 
appraisers  from  a  different  town,  that  this  should  be  sufficient  ; 
but  it  was  correctly  adjudged,  in  Chapman  v.  Griffin,  1  Hoot, 
196,  agreeably  to  former  decisions,  that  no  title  was  acquired 
by  the  levy  of  an  execution  upon  land,  the  same  having  been 
appraised  by  persons  agreed  on  by  the  creditor  and  debtor, 
one  of  whom  did  not  belong  to  the  town  where  the  land  lay. 
And  the  determination  was  made  on  this  invincible  reason  : 
'  That  the  statute  is  express  that  the  land  shall  be  appraised 
by  freeholders  of  the  same  town  :  and  the  agreement  of  the 
parties  cannot  alter  the  law.'  '2  In  some  of  the  States,  the 
appraisers  must  be  residents  of  the  toivn,3  and  in  others  of  the 
count)/,4  in  which  the  laud  to  be  appraised  is  situated.  A 
failure  in  respect  to  this  qualification  is  fatal  to  the  title. 
The  appraisers  ought  to  be  impartial.  Some  of  the  statutes 
require  the  appraisers  to  be  "  disinterested  ";5  others  require 
them  to  be  "  discreet  and  disinterested  "  ;6  and  others  to  be 

1  Hackett  v.  Callender,  32  Vt.  97 ;  Bancroft  v.  Consen,  13  Allen,  50 ;  Eastman 
v.  Fletcher,  45  Me.  302 ;  Carter  v.  Porter,  55  Me.  337 ;  Warren  v.  Ireland,  29 
Me.  62. 

2  Metcalf  v.  Gillet,  5  Conn.  403  ;  Mitchell  y.  Kirtland,  7  Conn.  229  ;  Chapman 
c.  Griffin,  1  Root,  196.     Contra,  Chessborough  v.  Clark,  1  Root,  141 ;  Cutting  v. 
Rockwood,  2  Pick.  443. 

3  Chapman  v.  Griffin,  1  Root,  196  ;  Mather  v.  Chapman,  6  Conn.  54. 

4  Rix  v.  Johnson,  5  N.  H.  520  ;  Libbey  u.  Copp,  3  N.  H.  45 ;  Simpson  v.  Coe, 
3  N.  H.  85  ;  Nickerson  v.  Whittier,  20  Me.  223.    See  Woodman  u.  Smith,  37  Me. 
21. 

5  Pierce  v.  Strickland,  26  Me.  277  ;  Grover  v.  Howard,  31  Me.  546 ;  McKeen 
v.  Gammon,  33  Me.  187. 

6  Genl.  St.  of  N.  H.  444  ;  Glidden  r.  Philbrick,  56  Me.  222  ;  RoUins  r.  Mooers, 
25  Me.  192  ;  Bradley  v.  Bassett,  2  Cush.  417  ;  Russu.  Gilman,  16  Me.  209. 
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"indifferent  freeholders."  1  In  Vermont,  it  was  determined 
that  a  return  that  the  appraisers  were  good  and  lawful  free- 
holders, imports  that  they  were  disinterested.2  In  the  majority 
of  the  instances  in  which  it  has  been  claimed  that  the  ap- 
praisers were  disqualified,  the  alleged  disqualification  consisted 
in  the  relationship  of  the  appraisers  to  one  of  the  parties  to 
the  suit.  In  Maine,  it  is  settled  that  all  persons  within  the 
sixth  degree  of  consanguinity  to  the  parties  to  the  action  are 
not  competent  to  act  as  appraisers.3  In  !N"ew  Hampshire,  re- 
lationship by  affinity  does  not  disqualify.4  This  rule  does  not 
prevail  in  the  other  States.  In  Connecticut,  a  nephew  by 
marriage5  and  an  uncle  by  marriage 6  are  both  disqualified. 
In  the  same  State,  an  appraiser  was  adjudged  to  be  disquali- 
fied because  his  wife  was  the  mother  of  the  creditor's  wife.7 
An  appraisement,  where  one  of  the  appraisers  is  a  son-in-law 
of  the  plaintiff,  is  void  in  Massachusetts.8  In  Vermont,  the 
fact  that  a  person  has  feelings  unfriendly  to  one  of  the  parties 
does  not  render  him  incompetent.9  In  New  Hampshire,  an 
attorney  who  conducted  the  action  is  regarded  as  being  suffi- 
ciently disinterested  to  act  as  an  appraiser.10  Under  an  exe- 
cution against  a  town  or  city,  one  of  its  inhabitants  cannot  act 
as  an  appraiser.11  In  Maine,  where  one  deputy  is  making  an 
extent,  another  deputy  of  the  same  sheriff  may  act  as  an  ap- 
praiser.12 

§  375.   Appraisers,  how  and  by  -whom  chosen. — One  of 

the  appraisers  is  chosen  by  the  creditor,  and  another  by  the 
debtor,  where  he  can  be  found,  and  sees  proper  to  exercise 

1  Genl.  St.  Conn.  p.  56. 

2  Day  v.  Roberta,  8  Vt.  413. 

3  McKeen  v.  Gammon,  33  Me.  187. 

4  Baker  r.  Davis,  19  N.  H.  325. 

5  Toot  v.  Hills,  1  Conn.  295. 

6  Tweedy  v.  Pickett,  1  Day,  109. 

7  Johnson  v .  Hunting-ton,  13  Conn.  47.     The  brother-in-law  of  the  officer  may 
»ct  as  an  appraiser.     (Brown  ?,-.  Washington,  110  Maes.  529.) 

8  Woloott  v.  Ely,  2  Allen,  338. 

9  Brigga  v.  Green,  33  Vt.  565. 

10  Porter  v.  Bean,  1  N.  H.  362. 

11  Boston  v.  Tileston,  11  Mass.  468. 

12  Grover  v.  Howard,  31  Me.  546. 
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his  choice.  In  some  of  the  States,  the  third  appraiser  is  se- 
lected by  the  officer  having  the  execution ;  in  others,  he  is 
chosen  by  the  parties,  if  they  can  agree.  In  case  they  cannot 
agree,  the  appointment  may  be  made  by  a  justice  of  the 
peace.  If  the  debtor,  upon  proper  notice,  refuses  or  neglects 
to  choose  an  appraiser,  one  may  be  chosen  for  him.  This  is 
done  in  some  States  by  the  levying  officer,  and  in  others  by 
a  justice  of  the  peace.  It  is  obvious  that  the  right  of  the 
debtor  to  participate  in  the  selection  of  the  appraisers  is  one 
which  may  be  of  great  importance  to  him.  He  cannot  be 
deprived  of  this  right  as  long  as  he  is  present  and  is  willing 
and  able  to  exercise  it.  He  must  have  reasonable  notice :  of 
the  proposed  levy  upon  his  property,  and  requested  to  select 
his  appraiser.  No  extent  can  be  valid  unless  it  appears  from 
the  record  that  the  debtor  had  this  notice  and  made  this  ap- 
pointment, or  that  the  circumstances  were  such  as  to  justify 
the  officer  in  dispensing  with  the  notice,  or  in  making  the 
appointment,  or  having  it  made  on  behalf  of  the  debtor.2 
When  there  are  two  or  more  defendants,  and  an  extent  is  to 
be  made  on  a  tract  of  land  belonging  to  all  of  them,  it  is  suf- 
ficient that  a  notice  to  appoint  an  appraiser  be  given  to  any  one 
of  them.  But  if  the  extent  is  to  be  made  on  lauds  belonging 

c?        CD 

to  one  of  them,  the  notice  must  be  given  to  that  one,  and  the 
return  of  the  officer  must  so  state.3  When  two  or  more  of  the 
defendants  are  owners  of  the  land  as  joint  tenants  or  as  tenants 
in  common,  either  may  select  the  appraiser  to  be  chosen  on  be- 
half of  the  defendants.  In  many  instances,  it  becomes  either 
impossible  or  highly  inconvenient  to  notify  the  defendant  of 
the  levy,  and  request  him  to  select  an  appraiser.  Where  thia 
is  the  case,  the  officer  is  usually  authorized  to  dispense  with 
the  notice.  Hence,  when  the  defendant  resides  out  of  the 

1  Kev.  St.  Mass.  1860,  p.  519,  Sec.  24 ;  Buck  v.  Hardy,  6  Me  162 ;  Howe  v. 
Wildes,  34  Me.  566  ;  Fitch  v.  Tyler,  34  Me.  463. 

2Blanchard  v.  Brooks,  12  Pick.  47;  Coggswell  v.  Mason,  9  N.  E.  48  ;  Howe 
v.  Wildes,  34  Me.  566 ;  Briggs  v.  Green,  33  Vt.  565  ;  Means  v.  Osgood,  7  Me. 
146  ;  Stanton  v.  Bannister,  2  Vt.  464 ;  Shields  v.  Hastings,  10  Cush.  247  ;  Leon- 
ard v.  Bryant,  2  Cush.  32. 

8  Harriman  v.  Cummings,  45  Me.  351 ;  Herring  v.  Policy,  8  Mass.  113  ;  Ware 
v.  Barker,  49  Me.  358  ;  Whittier  v.  Varney,  10  N.  H.  291 ;  Boynton  v.  Grant. 
52  Me.  220. 
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State,1  or  out  of  the  county,2  or  has  departed  for  parts  un- 
known,3 or  is  a  corporation  having  no  acting  officers,4  the 
officer  need  not  give  him  any  notice.  The  fact  excusing  the 
notice  must  always  be  disclosed  by  the  return.5  A  return 
that,  "the  debtor  being  absent,"  the  officer  selected  the 
appraiser,  is  not  sufficient  to  show  that  the  officer  was  author- 
ized to  make  such  selection.6  In  Connecticut,  it  was  held 
that  when  a  defendant  was  confined  in  a  penitentiary,  notice 
could  be  given  by  leaving  a  copy  at  the  residence  of  his  fam- 
ily.7 Notice  need  not  be  given  to  the  defendant's  attorney, 
who  conducted  the  suit,  unless  it  is  known  that  he  has  been 
specially  authorized  to  receive  such  notice,  and  to  select  the 
appraiser.8  The  fact  that  the  defendant  is  a  person  for  whom, 
under  the  laws  of  Connecticut,  an  overseer  has  been  appointed, 
does  not  render  him  incompetent  to  select  an  appraiser.9  If 
the  defendant  be  a  party,  in  the  capacity  of  administrator,  he 
must  nevertheless  be  notified,  and  may  choose  an  appraiser.10 
The  defendant,  in  selecting  an  appraiser,  may  act  by  his 
agent.11  His  wife  may  act  as  such  agent.12  A  return  show- 
ing that  an  appraiser  was  selected  by  the  defendant's  agent,13 
or  attorney,14  or  that  defendant's  agent  or  attorney,  having 
been  duly  notified,  neglected  to  choose  an  appraiser,  is  suffi- 
cient 15  to  sustain  a  subsequent  extent  based  upon  it.  The 

1  Cooper  v.  Bisbee,  4  N.  H.  329  ;  Pendleton  v.  Button,  3  Conn.  406  ;  Oilman 
v.  Thompson,  11  Vt.  643.     For  law  of  Massachusetts  in  reference  to   appointing 
iippraisers  for  absentees,  see  Randall  v.  Wyman,  16  Gray,  334. 

2  Dodge  v.  Farnsworth,  19  Me.  278  ;  Buck  u.  Handy,  6  Greenl.  162  ;  Howe  v. 
Reed,  12  Me.  515. 

3  Parrish  v.  Harriman,  3  N.  H.  317  ;  Galusha  v.  Sinclear,  3  Vt.  394 ;  Dodge 
V.  Prince,  4  Vt.  191. 

4  Spencer  v.  Champion,  9  Conn.  543. 
6  Nickerson  v.  Whittier,  20  Me.  223. 

6  Woodward  v.  Gates,  4  N.  H.  548. 

7  Grant  v.  Daliber,  11  Conn.  234. 

8  Galusha  u.  Sinclear,  3  Vt.  394. 

9  Strong  v.  Birchard,  5  Conn.  357.     Married  Troman  may  appoint  appraisers 
tfhen  the  execiition  is  against  her.   (Munn  v.  Carrington,  2  Boot,  15.) 

10  Daniels  v.  Ellison,  3  N.  H.  279. 
n  Odiorne  v.  Mason,  9  N.  H.  24. 

12  Kussell  v.  Hook,  4  Greenl.  372. 

13  Hoop  v.  Johnson,  i'3  Me.  335. 

14  Chappcll  v.  Hunt,  8  Gray,  427. 

15  Dooley  v.  Wolcott,  4  Allen,  406. 
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officer's  return  must  show  by  whom  the  appraisers  were  ap- 
pointed. If  it  fails  to  do  this,  the  extent  will  be  void.1  If  it 
shows  that  the  appraiser,  which  the  law  allows  the  debtor  to 
appoint,  was  not  appointed  by  him,  but  by  the  officer  for  him, 
:t  must  show  the  facts  which  authorized  the  officer  to  so  act 
on  behalf  of  the  debtor.  If  the  defendant,  upon  receiving 
proper  notice,  refuses  or  declines  to  act,  his  right  to  select  an 
appraiser  is  thereby  waived.2  A  return  which  states  that 
the  debtor  "neglected  and  refused,"3  or  that  he  "refused,"4 
or  that  he  "  neglected," 5  to  appoint  an  appraiser,  is  sufficient 
to  sustain  an  appointment  made  by  the  officer.  The  use  of 
the  words  "  neglect "  or  "  refuse  "  implies  that  a  proper  notice 
and  demand  were  made,  because,  until  they  were  made,  there 
could  be  no  refusal  or  neglect  on  the  part  of  the  debtor.  A 
return  stating  that  an  appraiser  was  appointed  for  "  the  debtor, 
he  being  absent  from  the  commonwealth,  and  not  a  resident 
therein,  and  having  no  agent  or  attorney  known  to  the  offi- 
cer," shows  a  sufficient  reason  for  such  appointment,  without 
also  stating  that  the  debtor  had  neglected  to  appoint.6  A 
justice  of  the  peace,  who  has  been  named  as  one  of  the  ap- 
praisers, is  not  thereby  disqualified  from  appointing  another 
appraiser  on  behalf  of  the  debtor.7 

§  376.  Swearing  the  appraisers. — After  the  three  ap- 
praisers have  been  appointed,  they  must  take  their  oaths  of 
office.  Here,  as  elsewhere,  all  the  provisions  of  the  statute 
must  be  substantially  pursued  to  impart  validity  to  the  extent. 
In  Maine  and  Massachusetts,  the  oath  may  be  administered 
by  the  officer  or  by  a  justice  of  the  peace.8  In  New  Hamp- 
shire, they  must  be  sworn  by  a  justice,9  and  in  Vermont,  by 

1  Bannister  ».  Higginson,  15  Me.  73 ;  Allen  v.  Thayer,  17  Masa.  299 ;  Cogs- 
well v.  Mason,  9  N.  H.  48. 

2  Keen  u.  Briggs,  46  Me.  467. 

3  Thompson  v.  Oakes,  13  Me.  407. 

4  Fitch  v.  Tyler,  34  Me.  463;  Sturdivant  u.  Sweetser,  12  Me.  520. 

6  Blanchard  v.  Brooks,  12  Pick.  47;  Johnson  v.  Huntington,  13  Conn.  47; 
Bugnon  v.  Howes,  13  Me.  154  ;  Smith  v.  Keen,  26  Me.  411., 

6  Randall  v.  Wyman,  16  Gray,  334. 

7  Pendletonv.  Button,  3  Conn.  406. 

8  Rev.  St.  Me.  p.  570,  Sec.  2  ;  Genl.  St.  Mass.  p.  517,  Sec.  3. 
»  Genl.  St.  N.  H.  444,  Sec.  2. 

F.  Ex.— 40. 
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the  officer.1  The  statute  of  Connecticut  provides  that  the 
appraisers  shall  "  be  sworn  according  to  law,"  2  without  stating 
by  whom  the  oath  should  be  administered.  The  return  of 
the  officer  must  show  that  the  oath  of  the  appraisers  was 
taken  before  one  of  the  officers  designated  in  the  statute.3  It 
has  been  decided  that  the  creditor,  if  he  is  an  officer  other- 
wise competent,  may  administer  the  oath.4  But,  on  the  other 
hand,  it  has  been  held  that  the  deputy  executing  the  writ  can- 
not, acting  as  a  justice  of  the  peace,  administer  the  oath.5 
Justices,  acting  as  appraisers,  may  swear  one  another.6  In 
Maine,  the  oath  must  be  indorsed  on  the  writ.  The  return 
of  the  officer  may  refer  to  this  indorsement  for  the  purpose 
of  showing  that  the  oath  was  taken  in  due  form.7  The  justice 
need  not  sign  the  oath.  It  is  sufficient  that  the  return  shows 
that  he  administered  it.8  In  Maine9  and  Massachusetts,10 
the  appraisers  are  sworn  faithfully  and  impartially  to  appraise 
the  real  estate  to  betaken  ;  in  New  Hampshire,  "  impartially 
to  appraise  such  real  estate  as  shall  be  shown  them  as  the 
estate  of  the  debtor"  ;u  in  Vermont,  they  must  be  sworn 
"agreeably  to  law  "  ; 12  and  in  Connecticut,  "without  parti- 
ality, prejudice,  or  any  sinister  motive,  to  appraise  the  land 
that  may  be  presented  to  them,  according  to  the  present  and 
true  value  thereof,  to  the  creditor  or  creditors  who  are  to  re- 
ceive the  same. "  13  In  Kansas,14  a  return  that  appraisers  were 
"  duly  sworn  "  is  sufficient.  So,  in  Maine  and  Massachusetts, 
the  officer  may  return  "  that  the  appraisers  were  first  sworn 
according  to  law "'  without  showing  the  form  of  the  oath 

1  Genl.  St.  Vt.  18G2,  p.  365,  Sec.  21. 

2  Genl.  St.  Conn.  18G6,  p.  56. 

8  Howard  v.  Turner,  6  Greenl.  106. 

4  Porter  v.  Bean,  1  N.  H.  362  ;  Atherton  v.  Jones,  1  N.  H.  363. 

6  Banford  v.  Melvin,  7  Me.  14. 

6  Barnard  v .  Fisher,  7  Mass.  71. 

7  Fitch  v.  Tyler,  34  Me.  463. 

8  Phillips  v.  Williams,  14  Me.  411. 

9  Rev.  St.  Me.  670,  Sec.  2. 

10  Rev.  St.  Mass.  517,  Sec.  3. 

11  Genl.  St.  N.  H.  444,  Sec.  2. 

12  Genl.  St.  Vt.  1862,  p.  365,  Sec.  21. 

13  Genl.  St.  Conn.  611. 

14  Paine  v.  Spratley,  5  Kans.  543. 
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taken.1  As  a  general  rule.  Courts  prefer  to  judge  for  th em- 
selves  whether  proceedings  are  conducted  in  compliance  with 
law,  and  hence,  in  some  of  the  States,  officers  are  required  to 
show  what  acts  have  been  done,  and  in  what  manner  such  act* 
were  accomplished.2  Therefore,  unless  some  statute  has  dis- 
pensed with  this  formality,  the  .Courts  usually  hold  that  the 
return  of  the  officer  must  show  the  form  of  the  oath  adminis- 
tered to  the  appraisers  ;  and  the  form  so  shown  must  be  iit 
substantial  conformity  with  that  prescribed  by  statute.3  Vari- 
ous modes  of  administering  oaths  have  been  prescribed,  owing 
to  the  difference  in  the  religious  opinions  of  the  persons  to 
be  sworn.  The  officer  swearing  an  appraiser  should  adopt 
the  mode  most  binding  on  the  latter's  conscience.4  Persons 
having  conscientious  scruples  against  taking  an  oath  may  be 
permitted  to  affirm  in  the  manner  prescribed  for  Quakers.5 

§  377.  Proceedings  of  the  appraisers.  —  After  taking 
their  oaths  of  office,  the  appraisers  must  proceed  to  view  and 
examine  the  land,  as  far  as  may  be  necessary,  to  enable  them 
to  make  a  just  estimate  of  its  value.  It  is  not  essential  that  they 
should  enter  upon  the  laud  if,  without  so  doing,  they  can  suffi- 
ciently determine  its  character  and  value.6  The  appraisers  must 
all  act.  It  is  not  required,  however,  that  their  judgment  should 
be  unanimous.  One  may  dissent  from  the  appraisement,  and, 
on  that  ground,  may  refuse  to  join  in  the  certificate.  If  the 
record  shows  that  all  the  appraisers  entered  upon  the  per- 
formance of  their  duties,  viewed  the  laud,  and  made  esti- 
mates of  its  value,  the  extent  will  be  sustained,  though,  from 
a  disagreement  among  the  appraisers,7  or  from  some  cause, 

1  Leonard  v.  Bryant,  2  Gush.  32 ;  Bamford  u.  Melvin,  7  Greenl.  14  ;  Barnard 
v.  Fisher,  7  Mass.  71. 

2  Henry  v.  Tilson,  19  Vt.  447  ;  Ainsworth  v.  Dean,  1  Fost.  400 ;  Sleeper  v. 
Newberry  Seminary,  19  Vt.  451. 

3  Chamberlain  v.  Doty,  18  Pick.  495  ;  Howard  v.  Turner,  6  Greenl.  106 ;  Kel- 
lenberger  v.  Sturdevant,  11  Cush.  160.     Contra,  Eastman  v.  Curtis,  4  Vt.  616, 
where  return  that  appraisers  were  sworn  "  as  the  law  directs,"  was  upheld. 

4  Cooper  v.  Bisbee,  4  N.  H.  329. 
6  Hall  v.  Hoxie,  3  Met.  251. 

6  Hanly  v.  Sidelinger,  52  Me.  138 ;  Pendleton  v.  Button,  3  Conn.  406 ;  Bond  v. 
Bond,  2  Pick.  382  ;  Hammatt  v.  Bassett,  2  Pick.  564. 

7  Moffitt  v.  Jaquins,  2  Pick.  331 ;  Hopkins  v.  Haywood,  36  Vt.  318. 
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not  disclosed  to  the  Court,1  only  two  of  them  sign  the  certifi- 
cate. If  the  levy  is  upon  the  lands  of  several  defendants 
•owning  in  severally,  the  appraisers  must  separately  appraise 
the  lauds  of  each.2  But  if  several  separate  tracts  helong  to 
one  defendant,  they  may  be  appraised  either  severally  or 
jointly.3  Where  the  lands  to  be  taken  are  in  different  parts 
of  the  county,  they  may  be  appraised  by  different  sets  of  ap- 
praisers.4 They  need  not  show  that  they  have  estimated  upon 
every  item  in  detail ;  but  they  are  presumed  to  have  taken 
into  consideration,  and  to  have  embraced  in  their  appraise- 
ment, the  lauds  shown  them,  and  everything  attached  thereto 
which  could  pass  by  the  extent.5  When  the  appraisement  is 
of  a  large  tract,  at  a  certain  price  per  acre,  the  officer  may, 
without  any  new  appraisement,  set  off  a  portion  of  the  tract 
to  the  creditor  at  the  same  price  per  acre,  unless  it  can  be 
shown  that  he  acted  unfairly,  and  that  the  portion  so  set  off 
is  more  valuable  than  the  average.6  The  appraisement  must 
embrace  the  entire  interest  of  the  defendant.  Until  the  con- 
trary is  shown,  the  appraisers  should  estimate  the  defendant's 
interest  as  a  fee-simple  in  severalty,  in  possession,  and  free 
from  iucumbrauces.  They  have  no  right  to  split  his  estate 
into  different  estates,  or  different  kinds  of  property.  If  he 
has  buildings,  they  have  no  right  to  estimate  the  land  reserv- 
ing him  the  buildings  to  hold  as  personalty.  If  such  a  reser- 
vation is  made,  DO  title  passes  to  the  lands  on  which  the  build- 
ings stand,  nor  to  adjacent  lands  necessary  to  their  enjoyment.7 
The  appraisement  may  be  based  upon  the  belief  that  the  de- 
fendant's estate  is  greater,  and,  therefore,  more  valuable,  than 
it  is  afterward  proved  to  be.  In  this  event,  it  is  the  creditor 
who  is  damaged,  and  who  alone  has  cause  for  complaint.  If 

1  Barrett  v.  Porter,  14  Mass.  143  ;  Phillips  v.  Williams,  14  Me.  411 ;  Monroe  u. 
Reding,  15  Me.  153  ;  McClellan  r.  Nelson,  27  Me.  129.     See  Whitman  v.  Tyler, 
8  Mass.  284. 

2  Burnham  v.  Aiken,  6  N.  H.  306. 

3  Barnard  v.  Fisher,  7  Mass.  71 ;  Bond  v.  Bond,  2  Pick.  382 ;  Atherton  v.  Jones, 
I  N.  H.  363. 

4  Boylston  u.  Carver,  11  Mass.  515. 

6  Payne  v.  Farmers'  Bank,  29  Conn.  415  ;  Trull  v.  Fuller,  28  Me.  545. 

6  Marcy  v.  Kenny,  9  Conn.  394. 

7  Jewett  v.  Whitney,  43  Me.  250 ;  51  Me.  233 ;  Hemenway  v.  Cutter,  51  Me. 
407  ;  Grover  v.  Howard,  31  Me.  546. 
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he  acquiesces  in  the  appraisement,  no  one  else  can  assail  it  on 
that  ground.1  If,  on  the  other  hand,  the  defendant  has  an 
estate  greater  or  more  valuable  than  that  appraised,  he  is  ob- 
viously damaged,  and  may  treat  the  extent,  based  on  the 
erroneous  appraisement,  as  void.2  In  Connecticut,  where 
an  estimate  was  made  too  low  by  reason  of  the  appraiser 
being  influenced  by  an  erroneous  principle  of  law,  the  debtor 
sought  and  found  relief  in  equity.  The  creditor  was  directed 
to  reconvey  a  portion  of  the  lands  acquired  by  his  extent. :i 
The  determination  of  the  appraisers,  in  any  matter  which 
they  are  authorized  to  determine,  is  conclusive,  unless  it  can 
be  assailed  for  fraud.4 

§  378.  The  certificate  of  the  appraisers. — When  the 
appraisers  have  completed  their  duty  of  examining  and  valu- 
ing the  property  to  be  taken  under  the  writ,  they  must  make 
their  certificate  of  appraisement.  Thus,  the  statute  of  Con- 
necticut provides  that  the  appraisers,  "being  sworn  accord- 
ing to  law,  shall  make  an  estimate  of  such  lands  or  real 
estate  according  to  its  true  value,  in  writing,  under  their 
hands,  or  the  hands  of  either  two  of  them,  and  the  same  de- 
liver to  such  officer."  5  It  is  indispensable  that  the  estimate 
of  the  appraisers  should  be  in  writing,6  and  should  show  at 
what  sum  the  real  estate  was  appraised.7  But  it  is  not  essen- 
tial that  any  particular  form  should  be  pursued  in  the  certifi- 
cate, if  it  is  sufficient  in  substance  to  correctly  inform  the 
officer  of  the  valuation  which  has  been  made.8  The  statute 
of  Massachusetts,  on  this  subject,  simply  requires  that  "a 
certificate  of  their  appraisement  shall  be  indorsed  on  the  exe- 
cution, and  signed  by  them."9  In  Maine,  the  appraisers 

1  Atkins  v.  Bean,  11  Mass.  404 ;  Patterson  v.  Chandler,  55  Me.  53 ;  Swanton 
i).  Crooker,  49  Me.  455  ;  Howe  v.  "Wildes,  34  Me.  566 ;  Hitchcock  v.  Hotchkiss, 
I  Conn.  470;  Glidden  v.  Philbrick,  56  Me.  222. 

2  Root  u.  Colton,  1  Met.  345  ;  Fish  v.  Sawyer,  11  Conn.  551. 

3  Fitch  v.  Ayer,  2  Conn.  143. 

4  Hilton  v.  Hanson,  18  Me.  397  ;  Waterman  u.  Curtis,  26  Conn.  241. 
6  St.  of  Conn.  p.  56,  Sec.  251. 

6  Metcalf  v.  Gillett,  5  Conn.  400. 

7  Mead  r.  Harvey,  2  N.  H.  495. 

8  Peck  u.  Wallace,  9  Conn.  453. 

9  St.  of  Mass.  517,  Sec.  4. 
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"  are,  in  a  return  made  and  signed  by  them  on  the  back  or 
annexed  to  the  execution,  to  state  the  value  of  the  estate  ap- 
praised, and  describe  it  by  metes  and  bounds,  or  in  such  other 
manner  that  it  may  be  distinctly  known  and  identified,  what- 
ever the  nature  of  the  estate  may  be."1  The  appraisers' 
certificate  need  not  state  the  amount  of  the  debt,  fees,  and 
charges  of  the  execution.  These  may  be  ascertained  by  in- 
specting the  writ.2  The  appraisers  may  reconsider  their  ap- 
praisement at  any  time  before  their  certificate  is  delivered  to 
the  officer.  Their  power  to  do  this  is  not  terminated  by  their 
giving  the  certificate  to  any  other  person.3 

§  379.  When  an  extent  need  not  be  made  by  metes 
and  bounds. — "Where  the  tract  of  land  upon  which  the  levy 
has  been  made  is  more  than  sufficient  to  satisfy  the  writ,  it 
becomes  necessary  to  segregate  and  set  off  such  portion  by 
metes  and  bounds  as  will  be  no  more  than  necessary  for  the 
purpose  of  such  satisfaction.  Where  such  a  segregation  is 
impossible,  or  would  greatly  damage  the  property  and  impair 
its  value,  the  statutes  generally  authorize  an  extent  to  be  made 
upon  an  undivided  part  of  the  whole.  But  the  presumption 
is  always  against  the  authority  to  extend  a  moiety,  where  the 
debtor  holds  in  severalty.  In  the  event  of  such  an  extent 
being  made,  a  sufficient  reason  for  so  making  it  must  appear 
in  the  return,  otherwise  the  extent  is  void.4  In  Maine, 
"  when  the  premises  consist  of  a  mill,  mill  privilege,  or  other 
estate  more  than  sufficient  to  satisfy  the  execution,  which 
cannot  be  divided  by  metes  and  bounds  without  damage  to 
the  whole,  an  undivided  part  of  it  may  be  taken,  and  the 
whole  described,"  or  a  levy  may  be  made  on  the  rents 
and  profits.5  The  statute  of  Massachusetts  provides  that 
"  when  the  premises  levied  upon  consist  of  a  mill,  mill 

1  St.  of  Me.  571,  Sec.  3. 

SRawson  v.  Clark,  38  Me.  223. 

3  Bill  i:  Pratt,  5  Conn.  123  ;  Camp  v.  Bates,  13  Conn.  1. 

4-Nyo  ?;.  Drake,  9  Pick.  35;  Pickering  r.  Reynolds,  111  Mass.  83;  Edwards  v 
Allen,  27  Vt.  381 ;  Sleeper  v.  Newberry  Seminary,  19  Vt.  451 ;  Brown  v.  Clif- 
ford, 38  Me.  210  ;  Merrill  v.  Burbank,  23  Me.  538  ;  Hilton  v.  Hanson,  18  Ma 
;  4  Conn.  489  ;  Morgan  u.  Armington,  33  Vt.  13. 

SRev.  St.  Me.  1871,  p.  571,  Sec.  9. 
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privilege,  or  other  real  estate,  which  cannot  be  divided  with- 
out damage  to  the  whole,  and  which  is  more  than  sufficient 
to  satisfy  the  execution,  the  levy  shall  be  made  upon  an  un- 
divided portion  of  the  whole,  to  be  determined  by  the  ap- 
praisers, and  to  contain  as  much  as  they  deem  sufficient  to 
satisfy  the  execution  ;  and  the  portion  thus  taken  shall  be 
held  in  common  with  the  debtor."  *  In  New  Hampshire, 
"  if  the  real  estate  cannot,  in  the  judgment  of  the  appraisers, 
be  divided  and  set  out  by  metes  and  bounds  without  greatly 
impairing  the  value  of  the  whole,  the  levy  may  be  made  upon 
an  undivided  interest  therein,  or  by  such  mode  of  division  as 
the  nature  of  the  property  will  admit."  "  If  any  real  estate 
on  which  execution  may 'be  extended  cannot,  in  the  opinion 
of  the  appraisers,  be  divided  without  great  injury  to  the  in- 
terest of  the  parties,  they  may,"  in  Vermont,  "set  off  such 
an  undivided  part  thereof  as  shall  be  sufficient  to  satisfy  the 
execution,  and  the  officer's  fees  and  charges  for  serving  the 
eame."  3  The  question  whether  the  extent  ought  to  be  made 
by  metes  and  bounds,  or  by  setting  off  an  undivided  interest, 
is  one  which,  under  some  of  the  statutes,  is  to  be  determined 
by  the  appraisers,  and,  under  other  statutes,  by  the  officer 
executing  the  writ.  The  determination  made  is,  in  the  ab- 
sence of  fraud  or  collusion,  binding  upon  the  parties  in  inter- 
est. The  extent  cannot  be  avoided  by  showing  that  the 
decision  of  the  officer  or  of  the  appraisers  was  erroneous.4 
The  fact  that  a  part  of  a  house  was  set  off  in  severalty  does 
not,  of  itself,  warrant  the  inference  that  the  creditor,  "  or  the 
officer,  or  the  appraisers,  were  guilty  of  any  fraud  or  miscon- 
duct." 5  The  extending  of  an  undivided  moiety  may  often  be 
avoided  by  dividing  the  lands  by  metes  and  bounds,  and  giv- 
ing one  of  the  parties  an  easement  over  the  lands  of  the  other. 
Hence,  an  extent  may  be  made  of  a  chamber  in  a  house  or 
store,  with  f  a  right  of  ingress  and  egress  by  an  outer  door, 
entry,  and  staircase,6  or  of  one  part  of  the  debtor's  lands,  to 
which  no  access  can  be  had  but  over  other  lands  of  the  debtor, 
by  giving  the  creditor  a  right  of  passage  over  such  other 

1  Genl.  St.  Mass.  1860,  p.  517,  Sec.  10.          *  Mansfield  v.  Jack,  24  Me.  98. 

2  Genl.  St.  N.  H.  18G7,  p.  444,  Sec.  8.  6  Tifft  r.  Walker,  10  N.  II.  150. 

3  Genl.  St.  Vt.  365,  p.  366,  Sec.  33.  6  Buck  r.  Hardy,  6  Greenl.  162. 
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lands,  either  separately  or  jointly  with  the  debtor.1  Where 
the  officer  has  several  writs  in  his  hands  of  equal  date,  it  may 
sometimes  be  necessary  for  him  to  set  off  the  whole  lands  to 
the  creditors  as  tenants  in  common;2  but  an  equity  of  re- 
demption, because  of  its  indivisibility,  cannot  be  thus  ex- 
tended.3 

§  380.    Extending  executions  on  the  lands  of  cotenants. 

— The  statutes  of  jSTew  Hampshire  provide  that  when  "  real 
estate  is  holden  jointly  or  in  common  with  others,  the  levy 
shall  be  made  upon  the  undivided  interest  of  the  debtor  or 
a  part  thereof."  4  In  Vermont,  "when  the  real  estate  of  any 
debtor  shall  be  held  in  joint  tenancy,  coparcenary,  or  tenancy 
in  common  with  the  real  estate  of  other  persons,  the  officer 
may  extend  the  execution  of  such  debtor's  undivided  interest 
in  such  real  estate,  describing  the  same  with  as  much  precision 
as  the  nature  and  situation  thereof  will  admit."  5  In  Massa- 
chusetts, "  when  land  is  held  by  a  debtor  in  joint  tenancy  or 
in  common,  the  part  or  share  thereof  belonging  to  the  debtor 
may  be  taken  on  execution,  and  shall  be  thereafter  held  in 
common  with  the  cotenant.  If  the  whole  share  of  the  debtor 
is  more  than  sufficient  to  satisfy  such  execution,  the  levy  shall 
be  made  upon  the  undivided  portion  of  that  share  which  shall 
be  determined  by  the  appraisers."6  Whether  a  tenant  in 
common  can  make  a  conveyance  of  any  specific  part  of  the 
lauds  of  the  cotenancy  by  metes  and  bounds  which  will  vest  any 
interest  in  the  grantee,  has  been  frequently  discussed,  and  has 
been  differently  determined  in  different  States.7  It  is  every- 
where admitted  that  such  a  conveyance  will  not  be  permitted 
to  prejudice  the  right  of  the  cotenants  of  the  grantor  to  par- 
tition. But,  in  most  of  the  States,  such  a  conveyance  is  recog- 
nized and  enforced  as  against  the  grantor,  and  also  against 
the  other  cotenants,  so  far  as  it  may  be  without  prejudicing 

1  Taylor  v.  Townsend,  8  Mass.  411. 

2  Jessup  v.  Batterson,  5  Day,  3G8 ;  Lee  v.  Hinman,  6  Conn.  165. 
8  Franklin  v.  Gorham,  2  Day,  142. 

4  St.  N.  H.  p.  444,  Sec.  7. 

6  St.  of  Vt.  18C6,  p.  366,  Sec.  32. 
«  St.  Mass.  517,  Sec.  9. 

7  Freeman  on  Cotenancy  and  Partition,  Sees.  199-206. 
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their  rights  to  partition.  "With  respect  to  involuntary  trans- 
fers of  real  estate  by  extent  or  by  sale  under  execution,  there 
are  a  few  authorities  which  seem  to  sustain  the  transfer  of  a 
coteuant's  interest  in  a  specific  part  by  metes  and  bounds,  ex- 
cept as  against  the  objection  of  the  defendant's  cotenants.1 
But,  in  a  decided  majority  of  the  cases,  the  rule  has  been  held 
otherwise,  and  extents  on  the  lauds  of  a  cotenant  have  been 
held  void,  unless  they  embraced  an  undivided  portion  of  all 
the  land,  and  not  a  part  by  metes  and  bounds.2  In  N~ew  Hamp- 
shire, this  rule  has  been  enforced  where  the  defendant  was  a 
cotenant  of  several  distinct  parcels  of  real  estate  ;  and  it  was 
held  that  the  extent  must  be  upon  an  undivided  part  of  each 
parcel.3  On  the  other  hand,  it  has  been  determined,  in  Con- 
necticut, that  where  a  debtor  is  a  cotenant  of  several  distinct 
parcels  of  land  held  by  distinct  cotenancies,  the  officer  must 
not  extend  an  undivided  interest  in  the  whole,  unless  the 
debtor's  entire  interest  in  all  the  tracts  is  needed  to  satisfy  the 
writ  ;  that  the  officer  must  extend  the  debtor's  entire  interest 
in  some  one  tract,  and  if  this  proves  insufficient,  he  must  then 
proceed  to  extend  some  other  tract.4 

§  381.  Extent  for  too  great  an  amount. — The  officers 
of  the  law  are  authorized  to  set  off  only  so  much  land  as  is 
necessary  to  satisfy  the  execution.  Unless  some  special  stat- 
ute exists,  an  extent  for  an  amount  greater  than  authorized  by 
the  writ  is  altogether  void.5  The  excess  may,  however,  be  so 
small  that  it  will  be  disregarded,  because  the  amount  is  too 
trivial  to  warrant  the  Court  in  taking  any  notice  of  it.  What 
amount  may  be  regarded  as  so  trivial  is,  perhaps,  not  clearly 

1  Godwin  v.  Gregg,  28  Me.  188  ;  Howe  v.  Blanden,  21  Vt.  315. 

2  Bartlett  v.  Harlow,  12  Mass.  3-18  ;  Gregory  v.  Tosier,  24  Me.  308  ;  Peabody 
v.  Minot,  24  Pick.  329  ;  Starr  v.  Leavitt,  2  Conn.  243  ;  French  v.  Lund,  1  N.  H. 
42 ;  Smith  v.  Knight,  20  N.  H.  9  ;  Hinman  v.  Leavenworth,  2  Conn.  244 ; 
Brown  v.  Clifford,  38  Me.  210 ;  Hilton  v.  Hanson,  18  Me.  397  ;  Merrill  v.  Bur- 
bank,  23  Me.  538  ;  Galusha  v.  Sinclear,  3  Vt.  394 ;  Smith  v.  Benson,  9  Vt.  138  ; 
Baldwin  v.  Whiting,  13  Mass.  57. 

3  Thompson  v.  Barber,  12  N.  H.  563. 

4  Starr  u.  Leavitt,  2  Conn.  243. 

5  Bc-yd  v.  Page,  30  Me.  460,  where  the  excess  was  $12.26 ;  Skinner  v.  McDan- 
rel,  5  Vt.  539  ;  McGregor  v.  Williams,  10  Gush.  526  ;  French  v.  Eaton,  15  N.  H. 
337  ;  Beach  v.  Walker,  G  Conn.  190  ;  Prescott  v.  Prescott,  62  Me.  428. 
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ascertained.  Probably  tbe  rule  best  sustained  by  reason  and 
authority  is,  that  if  the  excess  exceeds  the  value  of  the  small- 
est coin  which  by  law  is  made  a  legal  tender,  it  must  be  re- 
garded as  material,  and  as  an  avoidance  of  the  levy  ; l  while, 
on  the  other  hand,  if  the  excess  is  less  than  the  value  of  such 
coin,  it  must  be  disregarded.2  It  has  been  contended  that  an 
amount  of  excess  would  be  disregarded  in  an  extent  for  a 
large  sum  that  would  be  overlooked  in  an  extent  for  a  small 
sum.  But  this  view  has  been  overruled.  Thus,  in  Chenery 
v.  Stevens,3  the  Court  said:  "The  counsel  for  the  tenant  is 
in  error  in  supposing  that  the  validity  of  a  levy,  where  land 
has  been  set  oft'  for  too  large  a  sum,  may  be  made  to  depend 
on  the  proportion  which  such  excess  bears  to  the  whole 
amount  of  the  execution  ;  or,  in  other  words,  that  if  the  error 
is  relatively  small  as  compared  with  the  debt,  it  is  immaterial 
that  more  land  has  been  set  oft'  to  the  creditor  than  he  is 
justly  entitled  to.  But  this  cannot  do.  In  the  transfer  of 
title  to  real  estate  by  virtue  of  a  statute  power,  the  requisi- 
tions of  the  law  must  be  strictly  complied  with.  The  sheriff 
can  take  no  more  land  than  is  exactly  necessary  to  satisfy  the 
execution.  If  he  errs  in  this  respect,  as  a  levy  cannot  be  void 
in  part  and  valid  in  part,  the  whole  is  void."  While  an  ex- 
tent for  more  than  the  amount  authorized  by  the  execution 
has  been  usualty  held  void,  the  rule  is  different  with  an  extent 
based  partly  on  excessive  or  illegal  fees  charged  by  the  officer 
for  executing  the  writ.  Because  the  creditor  has  no  control 
over  the  officer,  and  also  because  the  debtor  has  an  ample 
remedy  against  the  officer,  the  misconduct  of  the  latter  in 

1  Gliddcn  v.  Chase,  35  Me.  90,  where  the  excess  was  14  cents ;  Huse  v.  Merriara, 
2  Greenl.  375 ;  Boyden  v.  Moore,  5  Mass.  365  ;  Pickett  v.  Breckenridge,  22  Pick. 
297,  where  the  excess  was  $3.00  ;  Webster  u.  Hill,  38  Me.  78,  where  the  excess 
was  $1.00 ;  Bachelder  v.  Thompson,  41  Ma  539 ;  Brown  v.  Lunt,  37  Me.  423 ; 
Thayer  v.  Mayo,  34  Me.  139,  where  the  excess  was  52  cents  ;  Bates  r.  Willard, 
10  Met.  79  ;  Grosvenor  v.  Chesley,  48  Me.  3G8,  where  an  excess  of  six  cents  was 
eaid  not  to  be  a  "  trifle." 

2  Dwinel  v.  Soper,  32  Me.  119,  where  the  excess  was  §0.013  ;  but,  in  Connecti- 
cut, a  levy  for  10  cents  too  much,  and  another  for  17  cents  too  much,  were  held 
valid.      (Iluntington  r.  Winchell,  8  Conn.  45.)     So,  also,  a  levy  for  1*  cents  too 
much.     (Spencer  v.  Champion,  9  Conn.  536.)     See,  also,  Hathaway  v.  Heming- 
way, •_()  Conn.  191 ;  Avery  v.  Bowman,  40  N.  H.  453. 

3  97  Mass.  77. 
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charging  illegal  fees  is  not  treated  as  fatal  to  the  extent.1  "  It 
has  been  repeatedly  held  that  a  levy  is  not  to  be  avoided  be- 
cause the  officer  has  taxed,  and  caused  to  be  satisfied  in  the 
extent,  fees  not  authorized  by  law.  The  officer  in  such  case 
is  liable  to  the  debtor,  but  the  levy  is  held  valid.  The  cred- 
itor is  not  to  suffer  by  reason  of  such  extortion  on  the  part  of 
the  officer."2  In  Maine,  "when,  by  an  error  of  the  officer 
in  a  levy  already  made,  or  to  be  made,  the  amount  for  which 
it  was  made  exceeds  the  amount  of  debt  or  damage,  costs, 
interest,  and  cost  of  levy  by  a  sum  not  greater  than  one  per 
cent,  of  said  amount,  such  levy  shall  be  legal  and  valid,  if 
otherwise  legally  made  ;  and  the  debtor  or  owner  of  the  estate 
may  maintain  an  action  against  such  officer  or  his  principal  to 
recover  any  damages  occasioned  thereby,  or  a  bill  in  equity 
against  the  creditor  to  have  such  error  corrected,  and  the 
Court  may  correct  it  in  any  manner  that  may  be  just  and 
equitable,  or  decree  a  pecuniary  compensation  for  the  injury. "  3 
In  ]STew  Hampshire,  "when  the  amount  for  which  real  estate 
is  set  off  is,  by  accident  or  mistake  in  computing  the  amount 
of  the  debt,  or  damages  and  costs,  with  interest  thereon,  or 
the  officer's  fees  on  the  execution,  and  without  fraudulent  in- 
tent, greater  than  the  amount  due  upon  such  execution,  with 
costs  and  the  officer's  fees,  the  debtor  or  person  having  the 
estate  may  redeem  by  paying  or  tendering  the  amount  justly 
due,  instead  of  the  amount  at  which  said  estate  was  set  off."  4 
"  When  real  estate  is  set  off  for  a  greater  amount  than  is  due, 
either  party  may  apply  by  petition  to  the  Supreme  Court  to 
have  the  amount  of  such  excess  determined,  and,  upon  notice 
and  hearing,  the  Court  shall  determine  the  same,  and  may 
issue  execution  therefor  in  favor  of  the  debtor  against  the 

O 

creditor.     Upon  payment  of  such  excess,  with  interest  from 

1  Sturdevant  v.  Frothingham,  10  Me.  100 ;  Keen  v.  Briggs,  46  Me.  467. 

2  Wilson  v.  Gammon,  54  Me.  384 ;  Holmes  v.  Holmes,  4  Met.  419 ;  Avery  v. 
Bowman,  40  N.  H.  457  ;  Odiorne  v.  Mason,  'J  N.  H.  24  ;  Eastman  v.  Curtis,  4 
Vt.  616  ;  Burnham  v.  Aiken,  6  N.  H.  306.   In  Connecticut,  the  charging  of  ille- 
gal fees  was  held  to  avoid  the  extent  (Beach  v.  Walker,  6  Conn.  197);  but  the 
tnle  is  now  otherwise  by  statute.     (Rev.  St.  Conn.  1866,  p.  58,  Sec.  258  ;  Camp 
v.  Bates,  13  Conn.  7.) 

3 Rev.  St.  Me.  1871,  p.  573,  Sec." 20. 
*Genl.  St.  N.  H.  1867,  p.  445,  Sec.  14. 
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the  time  of  the  levy,  and  such  costs  as  the  Court  may  allow, 
the  title  to  said  real  estate  under  said  levy  shall  not  be  affected 
by  such  excess."  l 

§  382.    Execution  against  equities  of  redemption. — In 

Connecticut,  "whenever  the  debtor  in  an  execution  shall  be 
the  owner  of  the  whole  or  any  part  of  an  equity  of  redemp- 
tion in  a  mortgage  of  both  real  and  personal  estate,  the  cred- 
itor in  such  execution  may  cause  the  same  to  be  levied  upon 
the  interest  of  the  debtor,  in  both  said  real  and  personal 
estate  ;  and  such  interest  shall  be  appraised,  and  the  whole  or 
any  part  thereof  may  be  set  off  to  the  creditor  in  payment  or 
satisfaction  of  such  execution  ;  and  the  appraisers  shall  be 
appointed,  and  all  other  proceedings  shall  be  had  in  the  same 
manner  as  is,  or  shall  be,  by  law  provided  for  the  levy  of  ex- 
ecutions upon  real  estate."  The  statute  also  makes  special 
provision  for  extending  equities  of  redemption  when  the  real 
estate  is  situate  in  different  towns  or  counties.3  Lands  sub- 
ject to  mortgage  when  the  levy  is  made  may  cease  to  be  so 
subject  before  the  extent  is  completed.  The  creditor  may 
determine  his  mode  of  procedure  by  the  state  of  the  record- 
title  when  the  levy  is  made,4  and  cannot  be  prejudiced  by 
subsequent  releases,5  nor  by  subsequent  alienations.  An  ex- 
tent made  subject  to  a  mortgage  is  valid,  though  it  is  after- 
ward ascertained  that  the  mortgage  was  made  to  defraud 

O     O 

creditors,  and  is  therefore,  as  against  them,  void.6  Where 
the  equity  of  redemption  is  found  to  be  more  than  sufficient 
to  satisfy  the  writ,  a  part  cannot  be  set  off  by  metes  and 
bounds,  but  the  creditor  must  be  assigned  an  undivided  por- 
tion.7 The  mortgagee  can  never  be  compelled  to  accept  a 

1  Genl.  St.  N.  H.  1867,  p.  445,  Sees.  17-18. 

2  St.  of  Conn.  Rev.  of  18GG,  p.  57,  Sec.  253. 

3  St.  of  Conn.  Rev.  of  18G6,  p.  58,  Sec.  256. 

4  Capen  v.  Doty,  13  Allen,  2G2 ;  Bagley  v.  Bailey,  16  Me.  151.    But  in  Massa- 
chusetts, if,  before  levy,  the  mortgage  has  been  paid,  a  sale  of  the  equity  is  void, 
although  the  creditor  had  neither  actual  nor  constructive  notice  of  the  pay- 
ment.    (Grover  v.  Flye,  5  Allen,  543.) 

5  Smith  v.  Starkweather,  5  Day,  207. 

6  Lord  r.  Sill,  23  Conn.  319.     See  Brown  v.  Snell,  46  Me.  490. 

7  Hobart  v.  Frisbie,  5  Conn.  592;  Swift  r.  Dean,  11  Vt.  323. 
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partial  payment  of  his  debt.  If  the  creditor  is  assigned  an 
undivided  portion  of  an  equity  of  redemption,  he  must  re- 
deem by  paying  tbe  whole  debt ;  but  be  can  compel  bis  co- 
tenants  to  reimburse  him  for  the  amount  paid  to  redeem  their 
share.1  The  mortgage  may  embrace  two  or  more  distinct 
parcels  of  real  estate.  Tbe  creditor's  extent  must,  in  Massa- 
chusetts,2 embrace  a  portion  of  every  parcel.  In  other  States, 
it  may  include  but  one  ;  but  even  in  these  States  the  creditor 
can  make  no  redemption  without  paying  the  entire  debt.3  In 
Maine,  "  levies  may  be  made  on  lands  mortgaged  as  on  lands 
not  mortgaged,  and  the  amount  due  on  the  mortgage  deducted 
by  the  appraisers  from  their  estimated  value,  and  stated  in 
their  return.  If  the  full  amount  due  was  not  deducted,  or  if 
the  levy  was  made  in  the  usual  form,  and  it  is  ascertained 
that  there  was  a  mortgage  on  the  premises,  not  including  other 
real  estate,  and  not  known  to  the  creditor  at  the  time  of  the 
levy,  that  shall  be  valid,  and  the  creditor  may  recover  of  the 
debtor  the  amount  which  should  have  been  and  was  not  de- 
ducted, or  the  amount  due  on  such  mortgage. "  4  The  statute  of 
the  same  State  also  provides  that,  "rights  of  redeeming  real 
estate  mortgaged,  rights  to  have  a  conveyance  of  it  by  bond 
or  contract,  interests  by  virtue  of  possession  and  improvement 
of  lands  and  estates  for  a  term  of  years,  may  be  taken  on  exe- 
cution and  sold. "  5  If  a  mortgage  is  believed  to  be  fraudulent, 
the  creditor  may  proceed  in  either  of  two  modes  :  he  may  dis- 
regard the  mortgage,  or  he  may  treat  it  as  valid  and  have  its 
i. mount  deducted  from  the  appraised  value  of  the  realty.  If 
lie  pursues  this  last  method,  he  cannot  afterward  contest  the 
validity  of  the  mortgage.6  It  is  obvious  that  if  a  creditor 
were  to  extend  an  execution  upon  real  estate,  without  taking 

1  Young  v.  Williams,  17  Conn.  393. 

2  Johnson  v.  Stevens,  7   Cueh.  435 ;  Webster  v.  Foster,  15  Gray,  31.     Lands, 
part  of  which  are  incumbered,  and  part  free  from,  incumbrances,  may  be  embraced 
in  the  same   extent.   (Hannum   v.  Tourtellott,  10  Allen,   494 ;    Wadsworth   v 
Williams,  97  Mass.  339.) 

3  Franklin  v.  Gorham,  2  Day,  149 ;  Franklin  Bank  v.  Blossom,  23  Me.  546. 

4  Rev.  St.  Me.  1871,  p.  575,  Sec.  27. 

5  Rev.  St.  Me.  1871,  p.  575,  Sec.  29. 

6  Brown  r.  Snell,  46   Me.  490  ;  Adams  v.  Barnes,  17  Mass.  365  ;  Russell  v. 
Dudley,  3  Met.  147 ;  Bullard  v.  Hinckley,  8  Greenl.  289. 


§  382  EXTENDING    EXECUTIONS.  fa 8 

tiny  notice  of  an  existing  mortgage,  he  would  be  thereby 
damnified  in  the  amount  of  the  mortgage,  while  the  debtor 
would  be  benefited  in  a  like  amount.  Ilence,  it  would  seem  to 
ho  very  inequitable  to  permit  the  debtor  to  avoid  the  extent 
on  account  of  an  omission  which  operated  to  his  advantage. 
In  Connecticut,  however,  this  permission  has  been  given, 
and,  through  an  undue  regard  for  the  forms  prescribed  by 
statute,  it  was  held  that  an  extent  upon  lands  as  uniucumbcred 
could  not  transfer  the  title  or  equity  of  redemption  in  mort- 
gaged realty.1  In  Maine  and  Massachusetts,  the  rule  is  the 
other  way.  "  As  it  sometimes  may  happen  that  mortgages 
may  exist  without  the  knowledge  of  the  creditor,  or  that  he 
may  not  know  whether,  they  are  genuine  or  fictitious,  or  may 
suppose  that  the  incumbrances  have  been  removed,  or  may 
desire  to  contest  them  on  the  ground  of  fraud  or  collusion,  it 
has  been  holden  that  he  may  extend  his  execution  upon  the 
whole  estate  by  an  appraisal  of  its  full  value.  Such  a  levy 
will  pass  all  the  debtor's  interest,  whatever  it  may  be."  2  A 
sale  or  extent  of  an  equity  of  redemption,  when  there  was  no 
mortgage  at  the  date  of  the  levy,  is  void.3  Each  equity  of 
redemption  must  be  separately  sold.  A  sale  of  two  or  more 
distinct  equities  for  one  sum  is  void.4  If  an  equity  of  redemp- 
tion is  attached,  and  before  the  levy  of  the  execution  the 
mortgage  is  released,  the  latter  may  then  be  levied  on  the 
mortgaged  premises  in  fee.5  In  Maine,  an  equity  of  redemp- 
tion cannot  be  sold  under  two  or  more  executions  at  the  same 
time.  Such  a  sale  is  void.6  In  Massachusetts,  "  when  any 
1-3 splits  of  redeeming:  mortgaged  lands  are  taken  and  set  off 

0  CD  O      O 

on  execution,  the  appraisers  shall  deduct  the  value  of  the  in- 

1  Scripture  v.  Johnson,  3  Conn.  213. 

2Litchfield  v.  Cudworth,  15  Pick.  27;  Warren  v.  Child,  11  Mass.  222  ;  Root 
u.  Colton,  1  Met.  345;  White  v.  Bond,  1G  Mass.  400;  Brown  v.  Clifford,  38  Me. 
210  ;  Mechanics'  Bank  v .  Williams,  17  Pick.  438. 

3  Pillsbury  u.  Smith,  25  Me.  427. 

4  Stone  v.  Bartlett,  46  Me.  438  ;  Chapman  v.  Androscoggin  R.  R.  Co.  54  Me. 
163 ;  Smith  v.  Dow,  51  Me.  21  ;  Fletcher  v.  Stone,  3  Pick.  250. 

6  Jewctt  v.  Whitney,  43  Me.  242. 

6  Chapman  v.  Androscoggiu  Co.  54  Me.  1GO.  See  further  with  regard  to  sales  of 
equities  of  redemption  in  Maine.  (Abbott  v.  Sturtevant,  30  Me.  40  ;  Grosvenor 
P.  Little,  7  Me.  376  ;  Franklin  Bank  v.  Blossom,  23  Me.  546 ;.  Bailey  v.  Myrick 
SO  Me.  171 ;  Stewart  v.  Crosby,  50  Me.  130  ;  Stinson  v.  Ross,  51  Me.  556.) 
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cumbrance,  or  the  amount  of  the  mortgage  debt,  when  known, 
from  the  estimated  value  of  the  premises,  and  the  sum  so  de- 
ducted shall  be  stated  in  the  return  of  the  execution.  If, 
after  an  execution  is  levied  in  the  common  form,  there  proves 
to  be  a  mortgage  or  other  lien  on  the  premises,  or  a  right  or 
estate  of  homestead  therein,  not  known  or  allowed  for,  or  not 
fully  allowed  for  by  the  appraisers,  the  creditor  shall,  never- 
theless, be  entitled  to  hold  the  premises,  except  the  right  or 
estate  of  homestead,  by  force  of  the  execution  as  against  the 
debtor,  and  may  recover,  in  a  new  action  against  the  debtor, 
the  amount  of  the  homestead  right  or  estate,  and  the  amount 
he  shall  lawfully  pay  on  account  of  such  mortgage  or  other 
lien,  or  so  much  thereof  as  has  not  been  deducted  and  allowed 
for  in  the  estimate  of  the  appraisers."1  The  statute  of  the 
same  State  also  allows  the  debtor  to  elect  whether  he  will 
have  the  equity  of  redemption  extended  or  sold,  and  points 
out  the  manner  in  which  the  sale  may  be  consummated  in 
case  it  is  preferred.2  "When  allowance  is  made  for  a  non- 
existent incumbrance  or  estate,  the  extent  is  invalid.3  The 
same  rule  has  been  applied  where  the  iucumbrance,  though 
existing  and  valid,  was  materially  over-estimated  by  the  ap- 
praisers.4 A  party  levying  an  execution  upon  an  equity  of 
redemption  is  bound  by  the  action  of  the  appraisers  as  to  the 
amount  and  validity  of  a  prior  iucumbrance.5  In  Massachusetts, 
the  appraisers  may  regard  the  right  of  the  debtor's  wife  to 
dower  as  an  iucumbrauce,  and  deduct  its  estimated  value  from 
the  appraisement.6  In  New  Hampshire,  "  rights  in  equity  of 

1  Genl.  Stat.  Mass.  1860,  p.  521,  Sees.  33,  34. 

2  Id.  p.  522,  Sees.  39-47. 

8  Root  v.  Colton,  1  Met.  345;  Whithed  v.  Mallory,  4  Gush.  138;  Barnard  v. 
Fisher,  7  Haas.  71 ;  Brown  u.  Worcester  Bank,  8  Met:  47  ;  Grover  v.  Flye,  5 
Allen,  543.  In  this  case,  a  sale  of  the  equity  was  avoided,  because,  before  the 
levy,  the  mortgage  had  been  paid,  although  neither  the  creditor  nor  the  officer 
had  any  actual  or  constructive  notice  of  the  payment. 

4  McGregor  v.  Williams,  10  Gush.  526. 

6  Waterman  v.  Curtis,  26  Conn.  241. 

6  Jenks  v.  Ward,  4  Met.  404.  In  regard  to  sales  of  equities  of  redemption  in 
Massachusetts,  see  Hough  ton  v.  Field,  2  Gush.  141 ;  Perry  v.  Perry,  2  Gray,  326 ; 
Bacon  v.  Leonard,  4  Pick.  277 ;  Whitaker  v.  Stunner,  7  Pick.  551  ;  Welsh  u.  Joy, 
13  Pick.  477  ;  Dow  v.  Lewis,  4  Gray,  468  ;  De  Witt  u.  Harvey,  4  Gray,  486  ; 
Houghton  v.  Bartholomew,  10  Met.  138  ;  Pease  v.  Bancroft,  5  Met.  90  ;  Bates  v. 
Willard,  10  Met.  62  ;  Pomeroy  v.  Winship,  12  Mass.  513 ;  Atkins  v.  Sawyer.  1 
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redeeming  mortgaged  real  estate,"  "the  right  of  any  debtor 
to  receive  a  conveyance  of  real  estate,  in  performance  of 
tiny  contract,"  "  the  right  of  any  dehtor  to  redeem  any  right 
or  interest  in  real  estate,"  and  "  terms  foryears  "  in  real  estate, 
may  all  he  sold  under  execution.1  In  Vermont,  "when  an  ex- 
ecution shall  he  extended  on  the  debtor's  right  in  equity  of 
redeeming  real  estate  mortgaged,  it  shall  be  the  duty  of  the 
appraisers  to  state  the  mortgages  thereon,  and  the  sums  then 
due  and  growing  due  on  such  mortgages,  which  shall  be  stated 
in  the  officer's  return  on  the  execution,  and  the  creditor  in  the 
execution  shall  have  the  same  right  and  power  of  redeeming 
such  real  estate,  and  procuring  a  discharge  of  such  mortgages, 
as  the  original  mortgagor  might  have  had  or  done.  If  such 
right  in  equity  shall  be  appraised  at  a  sum  exceeding  the 
amount  of  the  execution  and  all  legal  costs  thereon,  the  officer 
shall  set  oft'  such  an  undivided  part  of  such  estate  as  will  be 
sufficient  to  satisfy  such  execution  and  all  legal  charges  there- 
on." ~  An  equity  of  redemption  which  has  been  fraudulently 
conveyed  may  be  levied  upon  as  though  such  conveyance  had 
not  been  made.3  A  sale  under  execution  of  an  equity  of  re- 
demption is  void  when  made  to  the  debtor's  wife,4  unless 
there  is  some  statute  giving  her  powers  denied  her  by  the  com- 
mon law.  Where  lands  are  apparently  subject  to  two  mort- 
gages, and  a  sale  is  made  "of  the  right  in  equity"  of  the 
defendant,  it  has  been  held  that  the  purchaser  may  contest 
the  validity  of  the  second  mortgage.5  Where  simultaneous 
levies  by  attachment  are  made,  the  creditors  take  by  moieties 

Pick.  351 ;  Tliayer  v.  Felt,  4  Pick.  353 ;  Bigelow  v.  Willson,  1  Pick.  485  ;  Whit- 
ney v.  Hadley,  3  Allen,  357  ;  Nichols  v.  Dewey,  4  Allen,  386 ;  Verry  v.  Richard- 
son, 5  Allen,  107  ;  Swan  v.  Stephens,  99  Mass.  7  ;  Laflinu.  Crosby,  99  Mass.  446  ; 
Sanborn  v.  Chamberlain,  101  Mass.  409. 

1  Genl.  St.  N.  H.  18G7,  pp.  446-7,  Sees.  1, 11,  12,  13.     With  reference  to  Pales 
in  this  State,  see  Rice  v.  Smith,  18  N.  H.  369  ;  Pike  r.  Clark,  40  N.  H.  9  ;  Rus- 
sell v.  Dyer,  40  N.  H.  173  ;  S.  C.  43  N.  H.  396 ;  Deny  Bank  v.  Webster,  44  N. 
H.  264  :  Riddle  v.  Fellows,  42  N.  H.  309  ;  Russell  v.  Fabyan,  34  Me.  218. 

2  Genl.  St.  Vt.  366,  Sees.  34,  35 ;  Collins  v.  Gibson,  5  Vt.  243 ;  Slocum  v.  Cat- 
lin,  22  Vt.  137 ;  Hulett  v.  Soullard,  26  Vt.  295 ;  Morgan  v.  Armington,  33  Vt 
13. 

3  Livermore  v.  Boutelle,  11  Gray,  217. 

4  Stetson  i-.  O'Sullivan,  8  Allen,  321. 
&  Stebbins  u.  Miller,  12  Allen,  591. 
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to  the  extent  of  their  respective  claims.1  An  extent  or  sale 
is  not  invalid  because  one  of  the  parcels  of  land  did  not  be- 
long to  the  defendant.2  Upon  the  sale  of  an  equity  of  redemp- 
tion, the  purchaser  succeeds  to  the  rights  of  the  mortgagor, 
and  is  therefore  entitled  to  possession  of  the  property,  and  to 
redeem  it  from  the  mortgagee.3 

§  383.  Delivering  seizin  to  the  creditor. — By  the  stat- 
ute of  Maine,  "  The  officer  is  to  deliver  to  the  creditor,  or  his 
attorney,  seizin  and  possession  of  an  estate  levied  on,  so  far  as 
the  nature  of  the  estate  and  the  title  of  the  debtor  will  admit. 
When  a  remainder,  reversion,  or  right  of  redemption  is  taken, 
the  debtor  in  possession  is  not  to  be  ousted,  but  his  right 
therein  assigned  to  the  creditor,  and  a  return  made  accord- 

O 

ingly."  4  The  delivery  of  seizin,  when  received  by  the  cred- 
itor, is  a  final  and  irrevocable  acceptance  of  the  extent,  unless 
the  property  did  not  belong  to  the  defendant,  or  was  not  sub- 
ject to  execution,  or  cannot  be  held  by  the  levy.5  But  the 
creditor,  from  any  cause  which  he  may  deem  sufficient,  may 
refuse  to  accept  the  seizin  proffered  him  by  the  officer.  The 
officer  should  return  this  fact  with  his  writ.  The  extent  is 
thereby  waived  and  set  at  naught,  the  execution  stands  unsat- 
isfied, and  an  alias  writ  may  properly  issue  after  the  return  of 
the  original.6  The  statute  of  Massachusetts,  in  reference  to 
the  delivery  of  seizin  by  the  officer,  is  in  substantial  conform- 
ity with  that  of  Maine,  except  that  it  contains  an  additional 
provision  authorizing  the  officer  to  deliver  a  momentary 
Beizin  of  lands  extended,  but  not  in  the  possession  of  the  de- 
fendant.7 "But  the  lands  of  the  debtor  cannot  be  taken,  un- 
less by  the  acceptance  of  the  creditor  ;  and,  until  this  deliv- 
ery of  seizin,  the  title  of  the  debtor  is  not  affected. "  8  Seizin 

V 

1  Sigourney  v.  Eaton,  14  Pick.  414. 

2Buffumv.  Deane,  8  Cush.  36. 

3  Wellington  v.  Gale,  7  Mass.  138 ;  Porter  v.  Millet,  9  Mass.  101. 

4Bev.  St.  Me.  1871,  p.  572,  Sec.  12  ;  Wilson  v.  Gammon,  54  Mo.  384. 

5  Pope  v.  Cutler,  22  Me.  105 ;  Gorham  v.  Blazo,  2  Me.  232. 

6  Darling  v.  Rollins,  18  Me.  405  ;  Jackson  v.  Woodman,  29  Me.  266. 

7  Genl.  St.  Mass.  1860,  p.  518,  Sees.  15,  16. 

8  Ladd  v.  Blunt,  4  Mass.  403. 

F.  Ex.— 41. 
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may  be  delivered  to  the  creditor's  attorney.1  It  has  never 
been  considered  necessary  that  the  attorney  to  whom  seizin 
is  delivered  by  the  sheriff,  when  he  extends  an  execution 
upon  real  estate,  according  to  the  statute,  should  be  regularly 
constituted  attorney  by  deed.  On  the  contrary,  it  was  de- 
cided, some  years  since,  by  this  Court,  before  the  commence- 
ment of  our  reports,  that  the  attorney  of  record  under  whose 
management  the  judgment  had  been  recovered,  might,  with- 
out any  further  authority,  receive  seizin  for  the  creditor. 
Neither  do  we  see  any  reason  why  any  person,  undertaking 
to  act  in  this  respect  for  the  creditor,  may  not  be  legally  con- 
sidered his  attorney  for  this  purpose,  if  he  have  the  previous 
request  of  the  creditor  or  his  subsequent  ratification.  That 
assent  or  ratification  will  be  presumed,  unless  the  creditor 
shall,  within  a  reasonable  time  after  notice  of  the  transaction, 
disaffirm  the  doings  of  the  person  assuming  to  act  as  his 
attorney.2  A  return  that  the  officer  delivered  possession  to 
the  creditor  will  be  treated  as  equivalent  to  a  return  that  he 
delivered  seizin.3  After  seizin  is  accepted,  and  before  the 
writ  is  returned  and  recorded,  the  creditor  may,  in  Massachu- 
setts, waive  the  extent,  if  "it  appears  that  there  is  a  defector 
error  in  the  proceedings  that  would  defeat  and  render  void 
the  levy,  or  that  the  estate  levied  upon  cannot  for  any  reason 
be  held  thereby."  4  In  New  Hampshire,  the  statute  simply 
provides  that  "the  officer  shall  deliver  seizin  and  possession 
of  the  property  so  set  oft",  to  the  creditor  or  his  attorney."5 
It  is  sufficient  that  seizin  be  delivered  to  one  of  two  joint 
judgment-creditors.6  In  the  statutes  of  Vermont,  we  find 
no  provision  requiring  the  officer  to  deliver  seizin,  except 
in  certain  cases  where  an  extent  is  made  on  rents,  issues,  and 
profits  of  real  estate,  which  has  been  leased  for  life,  for  years, 
or  perpetually.7 

§  384.   The  officer's  return  is  evidence   of  the   various 
facts  required  to  establish  the  existence  of  a  valid  extent.     It 

1  Herring  v.  Pallcy,  8  Mass.  113.  4  Genl.  St.  Mass.  I860,  p.  519,  Sec.  21. 

2  Pratt  v.  Putnam,  13  Mass.  363.  6  Genl.  St.  N.  H.  p.  444,  Sec.  11. 
SBoylston  v.  Carver,  11  Mass.  515.          6  Smith  u.  Smith,  11  N.  H.  459. 

7  Genl.  St.  Vt.  18G2,  p.  3G7,  Sec.  37. 
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should,  therefore,  directly,  or  by  necessary  implication,  affirm 
the  existence  of  all  of  those  facts.  If  it  is  wanting  in  this 
respect,  the  extent  is  invalid.1  In  Connecticut,  the  statute 
has  not  attempted  to  prescribe  any  form  to  be  pursued  by  the 
officer  in  making  his  return,  but  has  been  content  with  the 
general  direction  that  "  the  officer  shall  cause  such  execution, 
with  his  proper  indorsement  thereon  of  such  appraisal  and 
his  proceedings,  to  be  recorded  at  length."  2  The  decisions* 
of  this  State  have  established  the  following  rules  :  that  cer- 
tainty to  a  common  intent  is  sufficient,  and  that  the  Court 
will  look  on  the  return  with  the  eyes  of  common  sense,  and 
apply  to  it  the  rules  of  construction  applicable  to  other  instru- 
ments;3 that  where  the  return  admits  of  different  construc- 
tions, that  will  be  preferred  which  accords  with  the  law;4 
that  a  manifest  error,  which  may  be  rejected  and  leave  the 
return  sufficient,  may  be  treated  as  surplusage;5  that  the 
certificate  of  the  appraisers,  annexed  to  or  incorporated  in 
the  return,  must  be  regarded  as  a  part  thereof  ; 6  that  a  return 
that  the  defendant's  right,  title,  and  interest  in  the  land  was  set 
oft',  is  equivalent  to  a  return  saying  that  the  land  was  set  oft';7 
that  "it  is  not  necessary  that  the  officer  use  technical  precis- 
ion in  describing  the  acts  performed  by  him  ;  it  will  be  suf- 
ficient if  it  appears  by  reasonable  construction  of  the  whole 
return,  or  by  necessary  inference  from  the  facts  therein  stated, 
that  everything  required  by  statute  to  constitute  a  valid  levy 
has  been  performed  "  ;8  that  the  officer's  return  need  not  and 
ought  not  to  state  that  it  has  been  recorded,  because  it  is  re- 

O 

quired  to  be  complete  before  being  filed  for  record,  and  the  of- 
ficer should  certify  to  antecedent,  and  not  to  subsequent,  acts.* 

1  Fitch  v.  Smith,  9  Conn.  42 ;  Mather  v.  Chapman,  6  Conn.  57 ;  Shields  v. 
Hastings,  10  Cush.  247  ;  Avery  v.  Bowman,  39  N.  H.  393;  Sleeper  v.  Newbury 
Seminary,  19  Vt.  451. 

2  Genl.  St.  Conn.  18G6,  p.  57,  Sec.  252. 

3  Peck.  v.  Wallace,  9  Conn.  453  ;  Coe  v.  Wickham,  33  Conn.  389  ;  Johnson  n 
Huntingtun,  13  Conn.  52  ;  Corbett  v.  M.  &  U.  Bank,  53  Me.  542. 

4  Whittlesey  v.  Starr,  8  Conn.  134. 
6  Jcssup  ii.  Batterson,  5  Day,  3G8. 

6  Jnckson  v.  Huntington,  13  Conn.  52  ;  Booth  v.  Booth,  7  Conn.  350. 
1  Buoth  v.  Booth,  7  Conn.  350. 

8  Bissell  u.  Nooney,  33  Conn.  418  ;  Brace  v.  Catlin,  7  Conn.  361,  Note ;  Backus 
i>.  Daiiforth,  10  Conn.  297  ;  Brackett  v.  McKenney,  55  Me.  504. 
«  Finch  v.  Bishop,  13  Conn.  576  ;  Willard  v.  Whipple,  40  Vt.  219. 
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The  statute  of  Maine  requires  that  "the  officer  shall,  in  hia 
return  on  the  execution,  state  substantially  :  the  time  when 
the  land  was  taken  in  execution  ;  how  the  appraisers  were  ap- 
pointed ;  that  they  were  duly  sworn  ;  that  they  appraised 
and  set  oft'  the  premises,  after  viewing  the  same,  at  the  price 
specified  ;  that  he  delivered  seizin  and  possession  to  the  cred- 
itor or  his  attorney,  or  assigned  the  same  to  him  as  in  case  of 
remainder  or  other  incorporeal  estate  ;  the  description  of  the 
premises  by  himself  or  by  reference  to  the  return  of  the  ap- 
praisers ;  if  the  appraisers'  return  is  signed  by  two  only,  he 
must  state  whether  all  were  present  and  acted.  He  may 
refer  to,  and  adopt  in  his  return,  the  return  of  the  appraisers, 
and  the  subsequent  proceedings  will  be  valid,  though  made 
after  the  return-day  of  the  execution,  or  after  the  removal 
or  disability  of  the  officer."  1  In  this  State,  a  return  is  con- 
strued in  the  same  manner  as  a  deed  ; 2  it  must  show  that  the 
defendant  was  notified  to  choose  an  appraiser  ; 3  by  whom  the 
appraisers  were  chosen  ; 4  why  an  undivided  portion  of  the 
premises  was  set  oft',  instead  of  a  part  by  metes  and  bounds  ;5 
that  the  premises  were  shown  to  the  appraisers  ;6  that  seizin 
was  delivered  by  the  officer  to  the  creditor.7  The  return 
need  not  name  the  magistrate  by  whom  the  appraisers  were 
sworn.8  It  is  sufficient  for  the  return  to  state  that  the  prop- 
erty was  appraised  at  a  sum  "  which  is  the  amount  of  the  ex- 
ecution, fees,  and  charges,"  because  this  amount  may  be  as- 
certained from  inspecting  the  writ  and  the  indorsements  there- 
on.9 The  provisions  of  the  statutes  of  Massachusetts  on 
this  subject  are  as  follows:  "The  officer,  in  the  return 
or  certificate  of  his  doings  indorsed  on  the  execution,  shall 
set  forth  substantially  the  following  facts  and  circumstances, 

1  Rev.  St.  Me.  1871,  p.  571,  Sec.  5. 

2  Waterhouse  v.  Gibson,  4  Me.  230. 

3  Means  v.  Osgood,  7  Greenl.  146 ;  Ware  v.  Barker,  49  Me.  358. 

4  Banister  v.  Higginson,  15  Me.  73. 

6  Merrill  v.  Burbank,  23  Me.  538  ;  Henry  v.  Tilson,  19  Vt.  447 ;  Edwarda  v. 
Mien,  27  Vt.  381 ;  Morgan  v.  Armington,  33  Vt.  13. 

6  Huntress  v.  Tiiiey,  39  Me.  237. 

7  Darling  r.  Rollins,    18  Me.  405;    Pope  v.  Cutler,  22  Me.  105;  Jackson  v. 
Woodman,  29  Me.  2GG. 

9  Dodge  r.  Farnsworth,  19  Me.  278. 
9  Keen  v.  Briggs,  46  Me.  467. 
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to  wit  :  1st.  The  time  when  the  premises  were  taken  on  ex- 
ecution ; 1  2d.  That  the  appraisers  were  appointed  by  him- 
self and  the  creditor  and  debtor  ;  or  that  the  debtor  was 
absent  from,  or  not  resident  in,  this  State,  and  had  no  agent 
or  attorney  known  to  the  officer,  or  neglected  to  appoint  an 
appraiser,  and  the  officer  appointed  one  for  him,  as  the  case 
may  be  ; 2  3d.  That  the  appraisers  were  duly  sworn,  unless  a 
certificate  of  the  oath  is  indorsed  on  the  execution  and  signed 
by  the  justice  or  officer  who  administered  it ; 3  4th.  That  they 
appraised  and  set  off  the  premises  at  the  price  specified  ;  5th. 
That  the  officer  delivered  seizin  thereof  to  the  creditor,  or 
some  person  as  his  attorney,  or  assigned  the  same  to  him  as 
prescribed  in  the  case  of  a  remainder  or  incorporeal  estate  ;4 
6th.  The  description  of  the  premises,  unless  they  are  suffi- 
ciently described  in  the  certificate  of  the  appraisers,  in  which 
case  the  officer  may  refer  to  and  adopt  that  description  ; 5  and 
7th.  If  the  appraisement  is  signed  by  only  two  of  the  ap- 
praisers, the  return  shall  show  that  all  three  were  present  and 
acted  therein."  6  Under  this  statute,  a  return  need  not  show 
that  the  appraisers  resided  in  the  county  or  State  ; 7  nor  which 
of  the  appraisers  was  appointed  by  the  officer  on  behalf  of 
the  debtor ; 8  nor  that  the  creditor  elected  to  have  an  equity 
of  redemption  sold,  instead  of  extended.9  A  return,  stating 
that  the  defendant  was  duly  notified,  and  neglected  to  appoint 
an  appraiser,  shows  that  reasonable  notice  to  make  such  ap- 
pointment was  given.10  The  statute  of  New  Hampshire  re- 
quires the  officer  to  "  make  a  full  return  of  his  proceedings,"11 
but  gives  no  special  directions  concerning  the  form  or  contents 
of  the  return.  "  It  is  well  settled  in  this  State  that  an  officer's 

1  Childs  v.  Barrows,  9  Met.  413  ;  Cowls  v.  Hastings,  9  Met.  476. 

2  Eddy  v.  Knap,  2  Mass.  154 ;  Leonard  v.  Bryant,  2  Gush.  32  ;  Bradley  u.  Ba» 
sett,  2  Cush.  417. 

3  Leonard  v.  Bryant,  2  Cush.  32^ 

4  Waterhouse  v.  Waite,  11  Mass.  207 ;  Pratt  v.  Putnam,  13  Mass.  361. 
6  Tate  v.  Anderson,  9  Mass.  92  ;  Bates  v.  Willard,  10  Met.  62. 

6  Genl.  St.  Mass.  1860,  p.  519,  Sec.  25. 

7  Campbell  v.  Webster,  15  Gray,  28. 

8  Dooley  v.  Wolcott,  4  Allen,  406. 

9  Sanborn  v.  Chamberlin,  101  Mass.  409. 

10  Ufford  v.  Dickerson,  12  Allen,  543. 
U  Genl.  St.  N.  H.  1867,  p.  444,  Sec.  11. 
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return  of  the  levy  of  an  execution  upon  real  estate,  must  state 
expressly  every  fact  essential  to  the  validity  thereof  by  statute, 
or  that  every  such  fact  must  be  necessarily  implied  in  what 
is  stated,  in  order  to  make  the  levy  effectual  to  pass  the  title 
to  the  property  levied  on."  l  The  return  need  not,  in  this 
State,  show  that  the  levy  was  made  by  the  direction  of  the 
creditor  ;2  nor  that  the  land  had  previously  been  attached  on 
mesne  process.3  But  it  must  state  that  the  appraisers  were 
residents  of  the  county,4  and  that  the  defendant  whose  laud 
was  taken  was  notified  to  select  an  appraiser.5  In  Vermont, 
the  statute  does  not  prescribe  the  form  nor  the  contents  of  the 
return.  At  an  early  day,  a  form  prepared  and  published  by 
Judge  Chipman  came  into  general  use,  and  was  upheld  by  the 
Courts.6  The  return  of  the  officer,  as  well  as  every  other  act 
necessary  to  sustain  the  extent,  must,  in  Vermont,  be  com- 
pleted before  or  on  the  return-day  of  the  writ.  Otherwise, 
the  extent  is  void.7 

1  Avery  u.  Bowman,  39  N.  H.  395 ;  Mead  t>.  Harvey,  2  N.  H.  498. 

2  Smith  v.  Smith,  11  N.  H.  459. 

3  Derry  Bank  v.  Webster,  44  N.  H.  264. 

4  Libbey  v.  Copp,  3  N.  H.  45. 

5  Whittier  v.  Varney,  10  N.  H.  291. 

6  Cleveland  v.  Allen,  4  Vt.  176  ;  Eastman  v.  Curtis,  4  Vt.  616 ;    Chase  v. 
Bowen,  7  Vt.  431 ;  Aldis  u.  Bnrdick,  8  Vt.  21.     The  form  referred  to  is  as  fol- 
lows: 

"  RUTLAND  COUNTY,  ss.  Know  all  men  by  these  presents,  that  I,  J  B,  sheriff 
of  the  county  of  Rutland,  by  virtue  of  the  within  writ  of  execution  to  me  di- 
rected, and  by  direction  of  J  W,  the  creditor  within  named,  did  at ,  in  said 

county,  on  the day  of  ,  in  the  year  of  our  Lord ,  levy  the  said 

writ  of  execution  on  a  certain  tract  or  parcel  of  land,  shown  to  me  by  said  J  W 
as  the  property  of  B  G,  the  within  named  debtor,  situate,  lying,  and  being  in 

• aforesaid,  and  bounded  as  follows,  to  wit :  Beginning  [here  insert  the  bounds 

of  the  land  as  set  off]  and  afterward,  to  wit,  at -  aforesaid,  on  the  day  and 

year  last  aforesaid,  I  caused  the  same  land  with  the  appurtenances  thereof  to  be 
appraised  by  P  P,  I  N,  and  I  S,  good  and  lawful  freeholders  of  the  vicinity, 
chosen,  appointed,  and  sworn  as  the  law  directs,  who,  on  their  oaths,  have  ap- 
praised the  same  at  the  sum  of  £40  10s.  5d.  lawful  money,  to  full  satisfaction  of 
the  within  writ  of  execution  and  legal  cost  thereon  arising,  as  stated  in  the  bill 

hereto  annexed,  and  on  the  same  day  of ,  in  the  year  of  our  Lord , 

I  delivered  possession  of  the  above  described  premises  to  the  said  J  W,  and  caused 
him  to  become  seized  thereof.  In  witness  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal,  the  day  and  year  above  contained.  J  B."  (Reports 
»nd  Dissertations,  by  Nathaniel  Chipmau,  p.  2G4.) 

"  Hall  i-.  Hall,  5  Vt.  304  ;  Downer  r.  Hazen,  10  Vt.  418 ;  Morton  v.  Edwin, 
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§  385.  Describing  the  property. — Either  in  the  return  of 
the  officer,  or  in  the  certificate  of  the  appraisers,  the  property 
taken  must  be  described  by  metes  and  bounds,  or  by  some 
other  sufficient  means  of  designation.  We  have  already  con- 
sidered the  question  of  description  in  connection  with  levies 
under  execution,  where  the  levy  is  to  be  succeeded  by  a  sale 
and  conveyance  of  the  property.1  The  rules  there  stated  and 
the  authorities  there  cited  seem  to  be  equally  applicable 
where  the  question  of  description  is  to  be  considered  in  con- 
nection with  an  extent  of  the  debtor's  real  estate.  If,  from 
the  terms  used  in  the  description,  the  property  cannot  be  as- 
certained, the  extent  is  undoubtedly  void.  But,  on  the  other 
hand,  any  description  by  which  the  bounds  of  the  property 
may  be  determined,  is  sufficient.2  Nor  is  it  essential  that  this 
determination  should  be  capable  of  being  correctly  made 
from  a  mere  inspection  of  the  description.  Parol  evidence 
may  be  resorted  to  for  the  purpose  of  explaining  the  meaning 
of  the  terms  used.  If,  by  the  aid  of  such  evidence,  the  lauds 
may  be  located,  the  description  is  as  complete  as  the  law  will 
exact.3  In  cases  of  doubt,  the  language  is  construed  against, 
rather  than  in  favor  of,  the  creditor.4  It  is  not  fatal  to  the 
extent  that  the  terms  of  the  description  are  in  some  respects 
false  or  contradictory,  if,  taken  altogether,  they  make  it  clear 
what  lands  are  intended.5  "If  the  description  in  the  return 
of  the  extent  be  sufficient  to  show  with  reasonable  certainty 
what  premises  were  intended  to  be  set  oft*  it  will  be  sufficient, 
though  incorrect  and  contradictory  in  some  particulars."6 
For  the  purposes  of  description,  reference  may  be  made  to 
the  debtor's  deeds,7  and  the  description  therein  contained  may 

19  Vt.  77  ;  Russell  v.  Brooks,  27  Vt.  640 ;  Perrin  v.  Heed,  33  Vt.  62  ;  Little  v. 
Sleeper,  37  Vt.  105. 

1  Ante,  Sec.  281. 

2  Lyford  v.  Thurston,  16  N.  H.  400  ;    Colburn  v.  Pomeroy,  44  N.  H.  19  ; 
Hedge  v.  Drew,  12  Pick.  141 ;  Morse  v.  Dewey,  3  N.  H.  535. 

3  Chappell  v.  Hunt,  8  Gray,  427. 

4  Young  v.  McGown,  59  Me.  349. 

6  Forbes  v.  Hall,  51  Me.  568 ;  Jones  v.  Buck,  54  Me.  301 ;  Thatcher  v.  How- 
land,  2  Met.  41  ;  Johnson  v.  Simpson,  36  N.  H.  91. 

6  Vogt  r.  Ticknor,  48  Me.  249. 

7  Cowan  v.  Wheeler,  31  Me.  439  ;  Boylston  v.  Carver,  11  Mass.  515  ;  Jenks  v. 
'Ward,  4  Met.  404 ;  Hyde  v,  Barney,  17  Vt.  280  ;  Maeck  v.  Sinclair,  1 1   Vt.  103. 
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be  thereby  adopted  for  the  purposes  of  the  extent.  A  tract 
of  land  was  accurately  described,  but  a  reservation  was  made 
of  "  about  an  acre  and  a  half  sold  to  Abel  Wilder."  It  was 
held  that  the  Court  would  presume  that  the  sale  was  evi- 
denced by  a  conveyance  from  the  debtor  to  Abel  Wilder ; 
that  the  reservation  was  in  effect  a  reservation  of  "  about  an 
acre  and  a  half,  as  described  in  a  deed  to  Abel  Wilder  ;  and, 
therefore,  that  the  description  was  not  void  for  uncertainty."  l 
A.  statute  requiring  a  description  "  by  metes  and  bounds  " 
may  be  satisfied  without  stating  distances,  courses,  and  mon- 
uments. It  is  enough  that  the  land  may  be  identified.2  The 
lauds  taken  may  be  described  by  giving  the  names  of  the 
proprietors  of  the  adjoining  lands.3  While  parol  evidence  is 
competent  to  assist  in  the  interpretation  of  the  language  used 
in  the  description,  it  cannot  be  employed  for  the  purpose  of 
showing  what  the  officer  intended  to  do,4  nor  for  the  purpose 
of  changing  the  operation  of  terms  which  are  apparently  free 
from  ambiguity,  and  of  import  so  obvious  as  to  be  in  no  need 
of  interpretation.  Thus,  where  the  point  of  commencing 
"is  described  as  being  at  a  stake  at  the  west  corner  of  certain 
land,  and  that  corner  can  be  ascertained,  parol  evidence  is  in- 
admissible to  prove  that  in  fact  the  stake  referred  to  stood  at 
a  different  place."  5  So,  where  the  boundaries  of  a  tract  were 
stated  by  courses  and  distances,  but  no  monuments  were  men- 
tioned by  which  these  courses  or  distances  could  be  controlled, 
it  was  adjudged  that  parol  evidence  could  not  be  received  to 
show  an  error  in  one  of  the  courses.6  Some  statutes  require 
that  the  interest  of  the  debtor  in  the  lauds  extended  be  desig- 
nated. If  an  officer,  acting  under  such  a  statute,  omits  to 
specify  the  interest  taken,  the  extent  is  void.7  The  same  re- 
sult follows  where  an  attempted  specification  is  expressed  in 

1  Oilman  v.  Thompson,  11  Vt.  643. 

2  Rollius  v.  Mooers,  25  Me.  192. 

8  McConihe  u.  Sawyer,  12  N.  H.  396. 
4  Young  v.  McGown,  59  Me.  349. 

6  Pride  v.  Lunt,  19  Me.  115  ;  Wiswall  v.  Marston,  54  Me.  270;  Moore  v.  Grif- 
Bn,  22  Me.  350  ;  Wellfleet  r.  Truro,  9  Allen,  137  ;  Crosby  v.  Parker,  4  Mass.  110. 

6  Chadbourne  v.  Mason,  48  Me.  389. 

7  Rawson  v.  Lowell,  34  Me.  201.    See  Hyde  v.  Barney,  17  Vt.  280 ;  Stinson  u 
Bouse,  52  Me.  261. 
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terms  so  vague  as  to  accomplish  no  useful  purpose.  Hence, 
a  levy  upon  half  of  certain  designated  lauds,  "  reserving  and 
excepting  such  incumbrances  and  conveyances  as  may  have 
been  made  prior  to  the  levy,"  is  void.1  Where  the  return 
shows  that  a  tract  of  land  has  been  set  off  as  the  property  of 
the  debtor,  these  terms  imply  that  the  estate  extended  was 
the  highest  and  most  extensive  known  to  the  law,  or,  in  other 
words,  that  it  was  an  estate  in  possession  in  fee-simple  abso- 
lute.2 The  words,  an  "  estate  in  fee,"  signify  an  estate  in  fee- 
simple,  in  severalty,  and  in  possession.3  In  Massachusetts,  a 
levy  "on  an  undivided  portion  of  the  defendant's  inheritance, 
as  appears  by  the  inventory  of  his  father's  estate,"  was  de- 
clared invalid  for  uncertainty.4  If  an  attempt  be  made  to 
extend  several  lots  under  execution,  and  some  of  them  are  so 
imperfectly  described  as  not  to  pass  by  the  extent,  this  fact 
will  not  invalidate  the  extent  as  to  those  lots  which  are  prop- 
erly described.5 

§  386.  Recording  the  writ  and  return. — "The  officer" 
must,  under  the  statute  of  Connecticut,  "cause  the  execution, 
with  the  proper  indorsement  thereon  of  the  appraisal  and  his 
proceedings,  to  be  recorded  at  length  in  the  records  of  the 
town  clerk  of  the  town  where  the  land  or  real  estate  lies,  and 
he  shall  then  return  such  execution  into  the  office  of  the  clerk 
of  the  Court  from  whence  it  issued,  there  to  be  kept  on  file." 6 
The  recording  of  an  instrument  upon  the  public  records  is 
generally  for  the  purpose  of  imparting  notice  and  preserving 
evidence  of  an  act  already  consummated.  Thus,  a  convey- 
ance of  lands  becomes  operative  when  it  is  first  delivered  to 
the  grantee.  This  is  not  necessarily  the  case  with  the  execu- 
tion, and  the  officer's  return,  showing  the  proceedings  had 
thereunder.  Title  by  extent  depends  upon  a  complete  compli- 

1  Thayer  v.  Mayo,  34  Me.  139. 

2  Patterson  v.  Chandler,  55  Me.  53 ;  Boynton  v.  Grant,  52  Me.  220. 

3  Brackett  v.  Eidlon,  54  Me.  426 ;  Corbett  v.  Maine  Bank,  53  Me.  542.     It  was 
formerly  necessary  in  Maine  to  designate  the  debtor's  estate,  but  it  is  not  so  now. 
'.French  v.  Allen,  50  Me.  437.) 

4Tate  v.  Anderson,  9  Mass.  92. 

6  Bates  v.  Downer,  4  Vt.  178. 

6Geiil.  St.  Conn.  1866,  p.  57,  Sec.  252 
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ance  with  the  provisions  of  the  statute.  If  the  statute  requires 
the  execution  and  return  to  be  recorded,  then  such  recording 
is  indispensable  to  the  completeness  and  validity  of  the  extent, 
unless  the  statute  shows,  upon  its  face,  that  such  recordation 
shall  not,  in  certain  cases  or  between  certain  parties,  be  deemed 
indispensable.  In  Connecticut,  the  extent  is  not  consum- 
mated, nor  the  debtor's  title  divested,  until  the  last  require- 
ment of  the  statute  has  been  fulfilled  ;  or,  in  other  words, 
until  the  recording  has  been  done,  and  the  writ  returned  into 
the  office  of  the  clerk  of  the  Court.1  In  Maine,  "  the  officer 
is  to  return  the  execution  into  the  clerk's  office  where  return- 
able, and,  within  three  months  after  completing  the  levy, 
cause  it,  with  the  return  thereon,  to  be  recorded  in  the  reg- 
istry of  deeds  where  the  land  lies.  When  not  so  recorded, 
the  levy  will  be  void  against  a  person  who  has  purchased  for 
a  valuable  consideration,  or  has  attached  or  taken  on  execu- 
tion the  same  premises,  without  actual  notice  thereof.  If  the 
levy  is  recorded  after  the  three  mouths,  it  will  be  valid  against 
a  conveyance,  attachment,  or  levy  made  after  such  record."  2 
When  it  is  sought  to  charge  a  subsequently  attaching  creditor 
with  notice  of  a  prior  unrecorded  levy,  the  proof  must  be  ex- 
ceedingly clear  and  unequivocal.3  "The  record  of  the  return 
of  the  officer  without  his  signature  to  authenticate  it,  cannot  be 
considered  such  a  record  as  the  statute  required  to  make  the 
levy  effectual  against  subsequent  purchasers. "  4  la  computing 
the  time  within  which  the  recording  is  required  to  be  done,  the 
day  of  the  levy  should  be  excluded.5  If  the  proceedings  sup- 
porting the  extent  are  properly  recorded,  the  time  when  the 
execution  is  returned  to  the  clerk's  office  whence  it  issued, 
seems  to  be  regarded  as  immaterial,  both  in  Maine  and  Massa- 
chusetts.6 The  statute  of  Massachusetts,  providing  for  re- 

1  Kellogg  v.  Wadhams,  9  Conn.  201  ;    Coe   v.  Stow,  8    Conn.  535  ;  French   v. 
Gray,  2  Conn.  101 ;  Tapliff  v.  Davis,  1  Root,  556 ;  Burton  v.  Pond,  5  Day,  160. 

2  Rev.  St.  Me.  1871,  p.  572,  Sees.    15,  16;  Boynton  v.  Grant,  52   Me.  220; 
Hanly  v.  Sidelinger,  52  Me.  138 ;  .Balch  v.  Pattee,  38  Me.  353 ;  Pope  v.  Cutler 
22  Me.  105  ;  Stevens  v.  Bachelder,  28  Me.  218. 

3  Doe  v.  Flake,  17  Me.  249 ;  McMechan  u.  Griffiing,  3  Pick.  149. 

4  Stevens  r.  Bachelder,  28  Me.  231. 

5  Berry?'.  Spear,  13  Me.  187. 

6  Emerson  v.  Towle,  5  Me.  167 ;  Prescott  u.  Pettee,  3  Pick.  331. 
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cording  the  execution  and  return,  and  specifying  the  persons 
against  whom  the  extent  must  be  treated  as  invalid,  unless 
such  record  is  made,  is  substantially  like  the  the  statute  of 
Maine.1     In  New  Hampshire,  the  officer  must  "make  a  full 
return  of  his  proceedings,  and  cause  the  execution  and  return 
to  be    recorded   at   length  in  the  registry  of  deeds  of  the 
county,  and  returned  to  the  office  of  the  clerk  of  the  Court 
to  which  it  is,  by  law,  returnable.     All  the  debtor's  interest 
in  such  real  estate  shall  pass  by  the  levy,  as  against  all  per- 
sons, if  the  levy  is  recorded,  as  aforesaid,  on  or   before    the 
return-day  of  the  execution  ;  otherwise,  only  as  against  the 
debtor  and  his  heirs,  until  such  record  is  made."       In   Ver- 
mont, all  executions  extended  upon  real  estate  must,  with  the 
officer's  return  thereon,  be  recorded  in  the  office  where  deeds 
of  such  property  are  required  to  be  recorded,  and  also  be  re- 
turned to  the  office  of  the  clerk  of  the  Court  or  the  justice 
of  the  peace  whence  they  issued,  and  be  there  recorded.3  lu 
this  State,  everything    required    to  be  done  by  the  officer 
must  be  completed  within  the  life  of  the  writ.     Hence,  he 
cannot  make  out  nor  subscribe  his  return  after  the  return-day.4 
It  is  indispensable  to  the  passing  of  title  that  the  execution 
and  the  officer's  return  be  recorded  in  the  office  of  the  town 
clerk  during  the  life  of  the  writ ; 5  but  the  record  in  the  of- 
fice of  the  clerk  of  the  Court,  or  of  the  justice  of  the  peace, 
may  be  made  at  any  time  afterward,  and  before  the  com- 
mencement of  the  action  in   which  the  extent  is  called  in 
question,6  provided  that  the  writ  was  actually  returned  to 
such  office  on  or  before  the  return-day  thereof.7 

1  Genl.  St.  Mass.  I860,  p.  518,  Sees.  17-19  ;  Waterhouse  v.  Wait,  11  Mass.  207  ; 
Tobey  v.  Leonard,  15  Mass.  200  ;  McGregor  v.  Brown,  5   Pick.  170  ;   Prescott  u. 
Pettee,  3  Pick.   331 ;  McClellan  v.  Whitney,  15  Mass.  137  ;  Houghton  v.  Bar- 
tholomew, 10  Met.  138  ;  DeWitt  v.  Harvey,  4  Gray,  486. 

2  Genl.  St.  N.  H.  1867,  p.  444,  Sees.  11,  12.     At  an  early  day  in  this  State, 
the  recording  was  indispensable  to  the  validity  of  the  extent,  as  against  the  debtor. 
(Sullivan  v.  McKean,  1  N.  H.  371;  Hand   v.  Hadlock,  6   N.  H.  514;  Morse  v. 
Charlton,  7  N.  H.  581.) 

3  Genl.  St.  Vt.  1862,  p.  365,  Sec.  20 ;  Willard  v.  Whipple,  40  Vt.  219. 

4  Hall  ?;.  Hall,  5  Vt.  304;  Downer  v.  Hazen,  10  Vt.  418. 

6  Purrin  v.  Reed,  33  Vt.  G2;  Ellison  v-  Wilson,  36  Vt.  60;  Little  v.  Sleeper,  37 
Tt.  105 ;  Willard  v.  Lull,  20  Vt.  373. 

6  Morton  u.  Edwin,  19  Vt.  77. 

7  Russell  v.  Brooks,  27  Vt.  040. 
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§  387.  Of  contradicting  and  supporting  the  officer's 
return. — The  return  of  the  officer,  as  long  as  it  remains  in 
force,  is  conclusive  either  of  the  validity  or  invalidity  of  the 
extent.  If  it  shows  the  existence  of  all  the  essential  facts, 
the  extent  must  be  upheld.  If  it  fails  to  show  the  existence 
of  some  essential  fact,  the  extent  must  be  disregarded.  In 
Connecticut,  the  return  is  only  prima  facie  evidence  of  the 
facts  therein  stated.1  In  each  of  the  other  States  wherein 
lands  are  extended  under  execution,  the  rule  is  otherwise. 
As  between  the  parties  to  the  writ  and  their  successors  in  in- 
terest, the  validity  of  the  extent  cannot  be  assailed  by  show- 
ing that  some  one  or  more  of  the  essential  facts  stated  in  the 
return  did  not  in  fact  exist.2  Hence,  it  cannot  be  shown,  in 
opposition  to  the  return,  that  the  appraisers  were  interested, 
or  indiscreet,  or  otherwise  disqualified  from  acting  ; 3  nor  that 
a  person,  described  as  the  agent  of  the  debtor,  was  not  in  fact 
such  agent ; 4  nor  that  seizin  was  not  delivered  to  the  cred- 
itor ; 5  nor  that  the  appraisers  over-estimated  certain  iucum- 
brances  ; 6  nor  that  certain  buildings  were  excluded  from  the 
estimate  made  by  the  appraisers;7  nor  that  they  were  not 
sworn  ; 8  nor  that  the  lands  extended  are  not  the  lands  which 
were  appraised.9  But  the  return  is  not  conclusive  of  the  ex- 
istence nor  the  amount  of  an  alleged  incumbrance  which  the 

o 

appraisers  have  deducted  from  their  valuation  of  the  prop- 
erty taken.10     That  the  return  cannot  be  supported  by  parol 

1  Page  v.  Green,  6  Conn.  338  ;  Wilkie  v.  Hall,  15  Conn.  32  ;  Palmer  u.  Thayer, 
28  Conn.  237;  Watson  r.  Watson,  G  Conn.  338. 

2  Bamford  v.  Melvin,  7  Me.  14  ;  Huntress  v.  Tiney,  39  Me.  237  ;  Hotchkiss  i>. 
Hunt,  56  Me.  252;  Bott  v.  Burnell,  11  Mass.  1G3  :  McGough  v.  Wellington,  G 
Allen,  505 ;  Estabrook  r.  Hapgood,  10  Mass.  313 ;  Whitaker  r.  Sumner,  7  Pick. 
551 ;   Brown  v.  Davis,  9  N.  H.  7G  ;  Ladd  v.  Wiggin,  35  N.  H.  421  ;  Parker  r. 
Guillow,  10  N.  H.  103  ;  Swift  v.  Cobb,  10  Vt.  282  ;  Hathaway  v.  Phelpse,  Aik. 
84  ;  Eastman  v.  Curtis,  4  Vt.  GIG. 

8  Grover  v.  Howard,  31  Me.  546  ;  McKeen  v.  Gammon,  33  Me.  187 ;  Campbell 
u.  Webster,  15  Gray,  28  ;  Rollins  v.  Mooers,  25  Me.  192. 
4  Dooley  v.  Wolcott,  4  Allen,  406. 
6  Cowan  v.  Wheeler,  31  Me.  439. 

6  Boody  r.  York,  8  Greenl.  272  ;  Tibbets  v.  Merrill,  12  Ma  122. 

7  Waterhouse  r.  Gibson,  4  Me.  230. 

8  Dodge  v.  Farnsworth,  19  Me.  278. 

9  Stevens  r.  Brown,  3  Vt,  420. 

10  Hum. um  r.  Tourtellot,  10  Allen,  494;  McGregor  r.  "Williams,  10  Cush.  526, 
Jenks  r.  W:ir.l,   1  Z.Ict.  404. 
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evidence  is  a  rule  even  more  universally  acknowledged  and 
enforced  than  that  it  cannot  be  contradicted  thereby.  Every 
fact  requisite  for  the  support  of  the  extent  must  appear  by 
the  record.  The  record  may  be  silent  concerning  some  ma- 
terial fact.  Parol  evidence  regarding  this  fact  would  not 
tend  to  contradict  the  record.  Such  evidence  is  nevertheless 
inadmissible.  Unless  the  deficiency  in  the  record  can  be  sup- 
plied by  amendment,  the  extent  must  fail.1  "We  shall,  in  the 
next  section,  consider  when  and  against  whom  an  amendment 
of  the  record  may  be  allowed. 

§  388.  Amendments. — Until  the  execution  is  deposited 
for  record,  it  is  still  within  the  legal  power  of  the  officer,  and 
he  may  make  such  return  as  he  may  deem  conformable  to 
the  facts.  If,  before  that  time,  he  has  in  fact  written  out  his 
return,  he  may,  notwithstanding,  amend  it  without  leave  of 
Court,2  and  he  may  also  permit  the  appraisers  to  amend  their 
certificate.3  After  the  execution  has  been  recorded,  and 
has  thereby  been  made  a  matter  of  record,  it  can  only  be 
amended  by  permission  of  the  Court.  As  long  as  the  pro- 
posed amendment  to  a  return  does  not  prejudice  the  rights  of 
third  persons  acquired  boua  fide  and  without  notice,  and  is 
clearly  in  conformity  with  the  facts,  it  will  generally  be  per- 
mitted.4 "While,  in  one  instance,  an  application  for  permis- 
sion to  amend  a  return  was  denied,  because  not  made  until 
after  the  lapse  of  twenty-six  years,5  still  it  cannot  be  said  that 
there  is  any  limitation  of  time  after  which  such  an  application 
must  be  denied.  Thus,  leave  to  make  an  amendment  was 
granted  twenty  years  after  the  return  had  been  recorded  ; 6 
and  the  general  practice  is  to  permit  the  amendment  of  the 

1  Metcalf  v.  Gillett,  5  Conn.  400  ;  Howard  v.  Turner,  6  Greenl.  106  ;  Banister 
v.  Higginson,  15  Me.  73 ;  Munroe  u.  Reding,  15  Me.  153 ;  Lumbert  v.  Hill,  41 
Me.  475  ;  Jackson  v.  Woodman,  29  Me.  266  ;  Ladd  v.  Blunt,  4  Mass.  402 ;  Wel- 
lington v.  Gale,  13  Mass.  483  ;  Williams  v.  Amory,  14  Mass.  20. 

2  Welsh  v.  Joy,  13  Pick.  477. 

3  Kellogg  v.  Wadhams,  9  Conn.  208. 

4  Pratt  u.  Wheeler,  6  Gray,  520  ;  Brown  v.  Washington,  110  Mass.  529 ;  Bates 
v.  "Willard,  10  Met.  62 ;  Mahurin  v.  Brackett,  5  N.  H.  9 ;  Eveleth  v.  Little,  16 
Me.  374  ,  Glidden  v.  Philbrick,  56  Me.  222. 

6  R.USS  r.  Gilman,  16  Me.  209. 
6  Gilman  v.  Stetson,  16  Me.  124. 
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return  at  the  trial  of  actions  in  which  title  is  sousrht  to  be  dc- 

o 

raigned  under  the  extent,  irrespective  of  the  time  which  lias 
elapsed,1  unless  the  officer  making  the  return  has  become  in- 
terested in  making  the  amendment,2  or  an  innocent  party 
will  be  prejudiced  if  the  permission  to  amend  is  granted.  As 
a  general  rule,  amendments  are  never  permitted  to  inflict  a 
wrong  upon  strangers  to  a  suit.  Where  the  record  of  the 
extent  does  not  show  that  it  was  valid,  strangers  are  author- 
ized to  treat  with  the  defendant  as  still  bein^  the  owner  of 

o 

the  property  sought  to  be  taken  from  him.  When  they  have 
so  treated  with  him,  and  have,  in  good  faith,  and  for  a  valu- 
able consideration,  become  vested  with  his  title,  their  equity 
is  equal  to  that  of  the  creditor.  The  Court  will  not,  where  the 
squities  are  equal,  interpose  to  assist  the  creditor  by  ordering 
an  amendment  of  the  return,  and  by  making  that  appear  valid 
which  before  appeared  invalid.3  But  where  the  party  hold- 
ing title  under  the  defendant  had  notice  of  the  facts  authoriz- 
ing the  proposed  amendment,  he  cannot  successfully  resist  the 
application  to  amend.4  The  record,  while  not  so  perfect  as  to 
be  in  no  need  of  amendment,  may  yet,  taken  as  a  whole,  show 
that  all  essential  acts  were  performed,  or,  at  least,  may  make 
it  appear  probable  that  they  were  not  omitted.  In  such  a 
case,  it  operates  as  constructive  notice  to  all  persons,  and 
authorizes  an  amendment  as  against  all  persons,5  and  the 
amendment,  when  ordered  and  made,  makes  the  writ  as 
binding  as  if  no  amendment  had  ever  been  needed.6 

1  Howard  r.  Turner,  6  Greenl.  106. 

2  Pierce  v.  Strickland,  26  Me.  277. 

3  Berry  v.  Spear,  13  Me.  187  ;    Baniater  v.  Higginson,  15  Me.  73 ;    Means  tv 
Osgood,  7  Greenl.  146  ;  Bowman  v.  Stark,  6  N.  H.  459 ;  Fail-field  v.  Paine,  23- 
Me.  498 ;  Lumbert  v.  Hill,   41  Me.  475 ;  Boynton  i\  Grant,  52  Me.  220  ;  Wil- 
liams v.  Brackett,  8  Mass.  240  ;  Emerson  v.  Upton,  9  Pick.  167  ;  Hovey  v.  Wait, 
17  Pick.  19G;  Barnard  v.  Stevens,  2  Aik.  429. 

4  Haven  v.  Snow,  14  Pick.  28. 

6  ^airfield  v.  Paine,  23  Me.  498;  Baker  v.  Davis,  19  N.  H.  325;  Whittier  v. 
Varney,  10  N.  H.  291 ;  Rollins  v.  Rich,  27  Me.  557  ;  "Whittier  v.  Vaughau,  27 
Me.  301 ;  Gliddcn  7:.  Philbrick,  56  Me.  222  ;  Deny  Bank  v.  Webster,  44  N.  H 
264  ;  Gibson  v.  Bail  ?y,  9  N.  H.  168 ;  Avery  v.  Bowman,  39  N.  H.  393 ;  Smith  v. 
Knight,  20  N.  H.  9. 

C  Symonds  v.  Harris,  51  Me.  14. 
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§  389.    Redemption    of    lands   which   have    been   ex- 
tended.— In  Maine,  real  estate  may  be  redeemed  within  one 
year  after  the  levy  thereon,  by  paying  or  tendering  to  the 
creditor  the  amount  of  its  appraisement,  with  interest  from 
the    levy,  with   reasonable    expenses  of   improvements,    re- 
pairs, or  taxes,  after  deducting  the  rents  and  profits.     After 
such  redemption,  the  creditor  must  execute  a  deed  of  release 
to  the  debtor.1     The  statute  also  provides  methods  by  which 
the  amount  required  to  redeem  may  be  ascertained  ; 2  and,  in 
case  the  creditor,  upon  sufficient  tender  being  made,  refuses- 
to  release,  the  debtor  may  recover  the  lauds  by  a  writ  of  en- 
try, upon  bringing  into  Court  the  money  tendered.3   Redemp- 
tion may  be  made  by  payment  to  the  creditor's  attorney  who 
recovered  the  judgment.4     Though  several  parcels  have  been 
extended,    and   separate   appraisements   thereof  have   been 
made,  no  redemption  can  be  made  without  paying  the  entire 
amount  of  the  extent.5     When  the  debtor,  after  making  a 
sufficient  tender,  brings  a  writ  of  entry,  he  may  bring,  the 
money  tendered  into  Court  at  any  time  before  judgment.6   A 
debtor  paying  part  of  the  sum  needed  to  make  a  redemption, 
and  failing  as  to  the  residue,  loses  both   his  land  and  his 
money.7     Where  a  bill  in  equity  is  brought  to  redeem,  it 
must  be  filed  so  early  that  the  amount  can  be  ascertained  and 
brought  into  Court  before  the  expiration  of  one  year  from  the 
levy.8     "A  reception  by  a  mortgagee  of  his  debt,  after  a 
foreclosure  of  his  mortgage,  operates  as  a  waiver  of  the  for- 
feiture, and  an  extinguishment  of  his  title.9     No  good  reason 
is  perceived  why  the  reception  of  his  debt,  after  the  time 
allowed  by  law  for  the  redemption  of  a  levy,  should  not  have 
like  effect  upon  the  title  of  the  judgment-creditor  acquired  by 

1  Rev.  St.  Me.  1871,  p.  574,  Sec.  22. 

2  Ibid,  Sees.  23,  25. 
8  Ibid,  Sec.  24. 

4  Gray  v.  Wass,  1  GreenL  257. 

5  Toss  v.  Stickney,  5  Me.  390 ;  Bond  v.  Bond,  2  Pick.  382. 

6  Ibid ;  Idem. 

7  Morton  v.  Chandler,  6  Me.  142. 

8  Boothby  v.  Commercial  Bank,  30  Me.  361. 

9  Cutts  r.  York  Manf .  Co.  18  Me.  190  ;  Converse  v.  Cook,  8  Vt.  164  ;  Batchel- 
der  v.  Eobinson,  G  N.  H.  12. 
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the  levy."  1  If  the  creditor  insures  buildings  on  the  prem- 
ises in  his  own  name,  and  with  his  own  funds,  the  amount 
which  he  may  realize  through  their  loss  from  such  insurance 
cannot,  in  Maine,  he  deducted  from  the  amount  which  the 
debtor  must  pay  to  effect  a  redemption.2  The  statute  of  ISTew 
Hampshire  provides  that  every  extent  shall  be  void  if,  within 
one  year  from  the  return-day  of  the  writ,  the  debtor  or  any 
person  interested  pays  or  tenders  the  amount  at  which  the 
real  estate  was  set  off,  with  interest,  taxes,  and  reasonable 
expenses  of  repairs,  improvements,  and  insurance,  deducting 
rents  and  profits  ; 3  or  the  debtor  may  make  full  payment,  and 
thereafter  sue  and  recover  rents  and  profits  from  the  creditor.4 
"When  the  redemption  has  been  consummated,  the  creditor 
must  execute  a  release.5  The  statute  of  Massachusetts,  fixing 
the  time  when  redemption  may  be  made,  the  amount  to  be 
paid,  the  methods  of  ascertaining  such  amount,  the  execution 
of  the  release  by  the  creditor,  and  the  remedies  available  to 
the  debtor,  is  very  similar  in  its  terms  to  the  statute  of  Maine, 
to  which  reference  has  already  been  made.6  By  the  statute 
of  Vermont,  the  person  whose  estate  has  been  extended,  or 
his  legal  representatives,  may,  within  six  months  from  the 
time  the  execution  was  extended,  "tender  and  pay  to  the 
clerk  of  the  Court  or  justice  to  whom  such  execution  was  re- 
turned, the  sum  at  which  such  real  estate  was  appraised  and 
set  off  on  such  execution,  together  with  the  legal  interest 
thereon  ;  and  such  clerk  or  justice  shall  receive  the  same,  and 
deliver  a  certificate  thereof  to  the  person  making  such  pay- 
ment." 7  This  certificate,  upon  being  recorded  in  the  town 

1  Kandall  v.  Farnham,  36  Me.  88. 

2  Gushing  v.  Thompson,  34  Me.  496. 

8  Genl.  St.  N.  H.  1867,  p.  444,  Seo.  13. 
4  Ibid,  p.  445,  Sec.  20. 
6  Ibid,  Sec.  21. 

6  Genl.  St.  Mass.  I860,  pp.  520,  521,  Sees.  27-32.    Aa  to  time  for  redemption, 
*ee  Bigclow  v.  Willson,  1  Pick.  485 ;  Fuller  v.  Eussell,  6  Gray,  128  ;  Norton  v. 
Babeock,  2  Met.  518 ;  what  will  be  allowed  for  repairs  and  improvements,  Nor- 
ton v.  Babeock,  2  Met.  518  ;  who  may  redeem,  Bigelow  v.  Willson,  1  Pick.  485; 
writ  of  entry  by  debtor  against  creditor,  Hooker  v.  Hudson,  19  Pick.  467  ;  bills 
to  redeem  and  decrees  thereon,  Houghton  v.  Field,  2  Cush.  141  ;  Elliott  v.  Bal- 
eolm,  11  Gray,  '286  ;  Richardson  f.  Washington  Bank,  3  Met.  536. 

7  Genl.  St.Vt.  1862,  p.  365,  Sec.  25. 
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or  county  clerk's  office  where  the  writ  was  recorded,  defeats 
the  title  derived  under  the  extent.1  Under  this  statute,  the 
tender  must  be  made  to  the  clerk  or  justice.  If  made  to  the 
creditor,  it  is  good  for  naught.2  If  the  estate  extended  is  not 
redeemed  in  the  time  and  manner  designated  by  statute,  the 
creditor  may  enter  and  take  possession.3 

3 

§  390.  To  what  date  does  the  extent  relate? — "When 
the  extent  is  completed,  it  is  desirable  to  know  at  what  time 
the  title  of  the  defendant  may  be  regarded  as  divested,  with 
respect  to  subsequent  conveyances  and  incnmbrances.  N"o 
doubt,  the  proceedings,  when  consummated,  relate  back  so 
as  to  take  eflect  at  the  time  when  the  extent  was  commenced.4 
IB ut  what  is  this  time  ?  In  Maine,  it  was  once  held  that  an  ex- 
tent could  not  be  considered  as  commenced  until  the  appraisers 
were  sworn  ; 5  and  it  was  doubted  whether  it  could  be  re- 
garded as  begun  before  the  lands  were  shown  to  them  to  be 
appraised.  This  decision  has  been  disapproved  elsewhere. 
In  Massachusetts,  it  is  clear  that  the  extent  begins  at  least  as 
early  as  the  moment  when  the  debtor  is  notified  to  select  an 
appraiser  ;  and  it  is  probable  that  it  begins  as  soon  as,  by  an 
indorsement  on  his  writ,  or  by  any  other  means,  the  officer 
has  indicated  his  intention  of  extending  any  particular  parcel 
of  real  estate.6  If  an  attachment  and  a  subsequent  levy  under 
the  execution,  issued  in  the  same  case,  "are  both  valid,  then 
the  creditor's  title  will  relate  back  to  the  attachment,  and 
take  date  from  that  time.  If  the  levy  is  valid  and  the  attach- 
ment void,  then  the  creditor's  title  will  take  date  from  the 
time  of  the  levy  ;  and  the  fact  that  the  officer  refers  to  the 
attachment  in  his  return  upon  the  execution  will  not  affect 
the  validity  of  the  levy."7 

1  Genl.  St.  Vt.  1862,  p.  365,  Sec.  26. 

2  Chandler  v.  Sawtell,  22  Vt.  318. 

3  Genl.  St.  Vt.  1862,  p.  366,  Sec.  28. 

4  Clement  v.  Garland,  53  Me.  427. 

6  Allen  v.  Portland  Stage  Co.  8  Greenl.  207.     This  is  the  rule  in  New  Hamp- 
shire.    (Colburn  v.  Pomeroy,  44  N.  H.  19.) 

6  Hall  v.  Crocker,  8  Met.  245.     See  French  u.  Allen,  50  Me.  437. 

7  Bracketts  v.  Bidlon,  54  Me.  433. 

F.  Ex.— 42. 
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§  391.  The  ultimate  effect  of  the  extent,  if  no  redemp- 
tion be  made,  is  to  invest  the  creditor  with  all  the  title  and 
right  in  the  real  estate  taken  to  which  the  debtor  was  en- 
titled at  the  time  of  the  levy.  If  the  lands  do  not  belong  to 
the  debtor,  the  creditor  can  acquire  no  title  and  no  seizin  *  by 
virtue  of  his  extent,  nor  can  he  thereby  acquire  any  interest 
"in  such  title  as  may  subsequently  become  vested  in  the  de- 
fendant.2 But  as  soon  as  seizin  is  delivered  by  the  officer  to 
the  creditor,  he  becomes,  until  redemption  be  made,  invested 
with  all  the  defendant's  title  in  the  property.  If  the  defend- 
ant continue  in  possession,  he  must  be  regarded  as  a  mere 
tenant  at  sufierauce.3  The  creditor  may,  by  virtue  of  his  own 
seizin,  maintain  a  real  action,  or  recover  in  trespass  against 
the  debtor  for  continuing  in  possession.4 

1  Bott  v.  Burnell,  9  Mass.  96  ;  1  Met.  528. 

2  Freeman  v.  Thayer,  33  Me.  76. 

8  Bryant  v.  Tucker,  19  Me.  383 ;  Nason,  v.  Grant,  21  Me.  1GO  ;  Nickerson  tx 
WTiittier,  20  Me.  223. 

ILangdon  v.  Potter,  3  Mass.  215;  Gore  v.  Brazier.  9  Maw.  523. 


SUPPLEMENTAL    PROCEEDINGS.  659 


CHAPTER  XXVH. 

PROCEEDINGS  AT  LAW  SUPPLEMENTAL  TO  OR  IN  AID  OP  EXE- 
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$  417.  Offsets. 

$  418.  The  examination  and  the  order  to  be  made. 

$  419.  Tht>  receiver — his  appointment,  rights,  and  duties. 

§  420.  The  property  that  may  be  reached. 

$  421.  The  power  to  punish  for  disobedience. 

$  422,  Costs. 

(  423  Of  the  right  of  the  debtor  of  defendant  to  pay  the  officer  holding  the 
writ. 
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§  392.    Definition  of  supplemental  proceedings,  and  of 
other  terms  used  in  this  chapter. — The  ordinary  method 
for  enforcing  a  judgment  for  money  is  by  levy  and  sale  of 
the    property  of   the    defendant.1     This   method    frequently 
proves  inadequate,   and  hence  various  other  methods  have 
been  resorted  to,  for  the  purpose  of  obtaining  satisfaction. 
One  of  the  most  familiar  of  these  was  by  a  proceeding  in 
chancery,  commonly  known  as  a  creditor's  suit.     The  object 
of  this  suit  was  either  to  obtain  a  discovery  of  assets  subject 
to  execution  at  law,  or  to  secure  the  interposition  of  Courts 
of  Equity  to  set  aside  fraudulent  transfers  and  assignments, 
or  else  to  obtain  satisfaction   out  of  assets  which  were  not 
within  reach  of  an  ordinary  writ  of  execution.     Under  the 
statutes  now  in  force  in  the  United  States,  the  necessity  for 
creditors'  suits  is  very  materially  diminished.     By  virtue  of 
garnishments,  of  trustee  process,   or  of  proceedings  supple- 
mental to  execution,  several  of  the  objects  formerly  accom- 
plished by  creditors'  bills  are  now  more  speedily  and  easily 
obtained  by  proceedings  at  law.     In  some  of  the   States,  the 
statutes  providing  for  garnishment    under  writs  of   attach- 
ment are  made  applicable  to  proceedings  under  execution.2 
In  other  States,  statutory  provisions  have  been  enacted,  which 
apply  exclusively  to  writs  of  execution,  and  the  proceedings 
had  thereunder  are   usually   called    "  supplemental  proceed- 
ings," or  "proceedings  supplemental  to  execution."     In  the 
course  of  this  chapter  we  shall  usually  employ  the  term  "gar- 
nishee  "  to  indicate  the  person  summoned  to  appear,  whether 
the  proceedings  against  him   be  under  statutes   concerning 
trustee  process,  or  in  relation  to  garnishment,  or  under  those 
providing  for  supplemental  proceedings.     And  we  shall  gen- 
erally apply  the  term  "garnishment"   to  indicate   any  pro- 
ceeding   taken    under    execution    against    the    defendant's 
debtor,  whether  this  proceeding  be  by  trustee  process,  or  un- 

1  The  defendant  and  the  defendant's  debtor  cannot  be  joined  as  codefendaiits. 
They  are  under  no  joint  obligation  to  the  plaintiff.     Hence,  the  necessity   of 
Home  proceeding,  such  as  garnishment,  or  trustee  process,  by  which  the  plaintiff 
tan  obtain  the  benefit  of  choses  in  action  belonging  to  the  defendant.  (Lee  v.  F. 
L.  Ins.  Co.  1  Handy,  217  ;  Hays  v.  N.  B.  &  N.  H.  T.  &  B.  Co.  IA.  281.) 

2  Paschal's  Digest,  Texas  St.  Sec.  3785. 
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der  a  statutory  provision  authorizing  a  garnishment,  or  under 
one  purporting  to  provide  for  proceedings  supplemental  to 
execution.  The  use  to  which  we  propose  to  devote  these 
terms  may  be  such  as  to  provoke  just  criticism,  but  we  trust 
that  it  will  not  in  any  case  prevent  us  from  being  clearly 
understood. 

§  393.    The  object  of  supplemental  proceedings.  —  By 

proceedings  supplemental  to  execution,  the  plaintiff'  usually 
seeks  to  accomplish  one  of  four  different  objects  :  1st.  The 
plaintiff*  may  compel  the  judgment-debtor  to  appear  and  an- 
swer concerning  his  property,  and  may  thus  be  enabled  to 
ascertain  from  the  defendant  whether  he  has  any  assets  sub- 
ject to  execution.1  2cl.  The  plaintiff'  may,  upon  proof  that 
the  defendant  has  property  which  he  unjustly  refuses  to  ap- 
ply to  the  satisfaction  of  the  judgment,  obtain  an  order  for 
the  arrest  or  examination  of  the  debtor,  and  also  for  the  de- 
livery by  the  debtor  of  such  property  in  his  hands  as  may  be 
liable  to  the  writ.2  3d.  The  plaintiff  may  obtain  an  order 
that  any  person  or  corporation  having  property  of  the  judg- 
ment-debtor, or  indebted  to  him,  shall  appear  and  answer  con- 
cerning the  same  ;  and  may  either  obtain  an  order  requiring 
the  delivery,  by  the  corporation  or  person  so  summoned,  of 
property  in  their  possession,  or  may  be  authorized  to  com- 
mence proceedings  to  obtain  possession  of  the  property,  or  to 
recover  a  debt  due  to  the  defendant  from  the  person  or  cor- 
poration summoned.3  4th.  The  plaintiff  may,  in  some  in- 
stances, under  proceedings  supplemental  to  execution,  reach 
assets  which,  though  known  to  him,  and  not  in  the  possession 

1  Sec.  714,  Cal.  C.  C.  P. ;  Sec.  292,  N.  Y.  Code  ;  Sec.  459,  Ohio  C.  C.  P. ;  Sec. 

3135,  Code  of  Iowa;  Sec.  318,  C.  C.  P.  of  S.  C.  ;  Sec.  1301,  Comp.  Laws  Nev.  ; 
Sec.  100,  p.  1564,  St.  of  Wis.  ;  Sec.  518,  C.  C.  P.  of  Ind. ;  Sec.  482,  C.  C.  P.  of 
Kans. 

2  Sec.  292,  Code  N.  Y. ;  Sec.  715,  Cal.  C.  C.  P.  ;  Sec.  461,  Ohio  C.  C.  P.  ;  Sees. 

3136,  3148,  Code  of  Iowa ;  Sec.  1302,  Comp.  Laws,  Nev. ;  Sec.  318,  C.  C.  P.  of 
S.  C.  ;  Sees.  100,  101,  p.  1565,  St.  of  Wis.  ;  Sec.  519,  C.  C.  P.  Ind.  ;  Sec.  4834,  C. 
C.  P.  Kans. 

8 Sec.  294,  Codo  N.  Y.  ;  Sec.  717,  Cal.  C.  C.  P. ;  Sec.  464,  Ohio  C.  C.  P.  ;  Sec. 
320,  C.  C.  P.  of  S.  C. ;  Ses.  1304,  Comp.  Laws,  Nev. ;  Sec.  103,  p.  1500,  St.  of 
Wis.  ;  Sec.  522,  C.  C.  P.  of  Ind.  ;  Sec.  487,  C.  C.  P.  of  Kans. 
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of  a  third  person,  are  nevertheless  beyond  the  reach  of  an 
ordinary  execution.1 

§  394.  Whether  statutes  authorizing  supplemental 
proceedings  abolish  creditors'  suits. — It  has  very  fre 
quently  been  stated  that  proceedings  supplemental  to  exe 
cution  are  a  substitute  for  creditors'  suits.2  From  this  gen- 
eral declaration  contained  in  many  of  the  decisions,  it  has 
sometimes  been  inferred  that  creditors'  suits  cannot  be  sus- 
tained under  any  circumstances  in  a  State  where  the  remedy 
by  supplemental  proceedings  has  been  given  by  statute.3  Bui 
it  must  be  remembered  that  while  proceedings  supplementa 
to  execution  accomplish  several  of  the  purposes  formerly  ob- 
tained by  creditors'  suits,  yet  that  they  cannot  accomplish  all 
those  purposes.  "Where  the  statutes  have  provided  adequate 
remedies  at  law,  those  remedies  may,  perhaps,  be  construed 
as  furnishing  a  sufficient  reason,  in  the  cases  to  which  they 
apply,  for '  refusing  to  give  relief  by  proceedings  in  equity. 
Hence,  it  is  probable  that  a  creditor's  bill  for  the  discovery 
of  assets  cannot  now  be  sustained  in  many  of  the  States,  for 
it  is  obvious  that  all  which  could  be  accomplished  by  such  a 
suit  can  be  more  easily  and  quickly  obtained  by  an  examina- 
tion of  the  debtor,  or  of  third  persons,  in  proceedings  supple- 
mental to  execution.4  But  two  of  the  chief  objects  of  cred- 
itors' bills  were  to  reach  equitable  assets  and  to  set  aside 
fraudulent  transfers  of  property.  For  the  pursuit  of  these 
objects,  supplemental  proceedings  do  not  afford  an  adequate 

1  In  Indiana,  choses  in  action  can  be  subjected  to  execution  only  by  supple- 
mental proceedings.   (Keightley  v.  Walls,  27  Ind.  384  ;  Ohio  C.  C.  P.  Sec.  458  ; 
Code  Iowa,  Sees.  3151-3153,  3142;  C.  C.  P.  of  Kans.  Sec.  481.) 

2  Sale  v.  Lawson,  4  Sandf.  718 ;  Driggs  r.  Williams,  15  Abb.  Pr.  477  ;  Dun- 
ham r.  Nicholson,  2  Sandf.  636  ;  Quick  v.  Keeler,  2  Sandf.  231 ;  People  v.  Mead, 
29  How.  Pr.  360 ;  Re  Remington,  7  Wis.  643  ;  Adams  r.  Hackett,  7  Gal.  187  , 
McCullough  v.  Clark,  41  Cal.  298. 

3  Graham  r.  L.  C.  &  M.  R.  R.  Co.  10  Wis.  459;  Seymour  r.  Briggs,  11  Wis. 
196.     But  creditors'  bills  have  been  restored  to  the   procedure  of    this   State. 
(Williams  v.  Sexton,  19  Wia  42  ;  Winslow  r.  Dousman,  18  Wis.  456.)     In  Indi- 
ana, proceedings   supplemental  to  execution  will  "be  confined  to  cases    clearly 
within  the  provisions  of  the  statute."      (Burt  r.  Hcettinger,  28  Ind.  217.) 

4  Taylor  v.  Persse,  15  How.  Pr.  417  ;  Figg  u.  Snook.  9  Ind.  202  ;  Catlin  v 
Doughty,  12  How.  Pr.  457  ;  Mason  r.  Weston,  29  Ind.  561. 
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remedy,  and  hence  both,  as  formerly,  may  still  be  pursued 
by  creditors'  suits.1 

§  395.  The  nature,  classification,  and  effect  of  supple- 
mental proceedings. — The  objects  of  supplemental  proceed- 
ings are  of  a  very  unmistakable  character ;  but  in  some  of 
the  States,  the  nature  or  classification  of  such  proceedings  has 
developed  considerable  judicial  dissension.  Thus,  in  New 
York,  they  have  sometimes  been  regarded  as  special  proceed- 
ings;2 sometimes,  as  in  their  nature  and  character,  a  new 
suit ; 3  and,  more  frequently  and  justly,  they  have  been  treated 
as  proceedings  in  the  original  action  taken  for  the  purpose  of 
rendering  effectual  the  judgment  therein.4  The  decision  or 
order  made  by  the  Court  or  judge,  in  proceedings  supple- 
mental to  execution,  is  conclusive  upon  the  parties.  If  the 
person  summoned  is  discharged,  his  liability  cannot  be  again 
drawn  in  question,  unless  it  is  shown  he  has,  since  his  former 
examination,  acquired  property  subject  to  the  writ.5  If,  on 
the  other  hand,  it  is  determined  that  he  has  property  which, 
must  be  surrendered,  or  that  he  is  owino;  a  debt  which  must 

'  O 

be  paid,  this  decision  cannot  be  controverted  in  any  collateral 
proceeding,  and  its  effect  can  be  avoided  only  by  an  appeal.8 

§  396.  On  -what  judgments  and  within  what  time 
may  be  prosecuted. — As  a  general  rule,  these  proceedings 
may  be  prosecuted  on  any  judgment  or  decree  for  the  pay- 
ment of  a  specific  sum  of  money.  They  are  available  where 

1  Pope  v.  Cole,  64  Barb.  406  ;  Taylor  u.  Persse,  15  How.  Pr.  417  ;  Goodyear  v. 
Betts,  7  Ho-w.  Pr.  187 ;  Eogers  v.  Hein,  1  Code  R.  79  ;  Hammond  v.  H.  R.  I.  & 
M.  Co.  20  Barb.  378  ;  11  How.  Pr.  29  ;  Bartlett  v.  Drew,  4  Lans.  444  ;  60  Barb. 
648 ;  Parshall  v.  Tillou,  13  How.  Pr.  7 ;    Bennett  v.  McGuire,  58  Barb.  625 ; 
Gere  v.  Dibble,  17  How.  Pr.  31 ;  Phelps  v.  Platt,  50  Barb.  430  ;  Tuft  u.  Wright, 
47  How.  Pr.  1 ;  Davis  v.  Turner,  4  How.  Pr.  190  ;  McKeithan  v.  Walker,  66  N. 
C.  95 ;  Burt  v.  Hoettinger,  28  Ind.  217  ;  Parsons  v.  Meyburg,  1  Duv.  206. 

2  Davis  v.  Turner,  4  How.  Pr.  190 ;  Campbell  v.  Foster,  16  How.  Pr.  275. 

3  Griffin  v.  Dominguez,  2  Duer,  656 ;  Driggs  v.  Williams,  15  Abb.  Pr.  477. 

4  Dresser  v.  Van  Pelt,  15  How.  Pr.  19  ;  President  v.  Spencer,  15  HOW.  Pr.  412 : 
Gould  v.  Torrance,  19  How.  Pr.  560 ;  Mallory  v.  Gulick,  15  Abb.  Pr.  307,  Note ; 
Ross  v.  Clussman,  3  Sandf .  676 ;  Seeley  v.  Black,  35  How.  Pr.  369. 

6  Carter  v.  Clarke,  7  Robt.  43  ;  Orr's  Case,  2  Abb.  Pr.  457. 

6  HcCullough  v.  Clark,  41  Cal.  298  ;  Freeman  on  Judgments,  Sec.  327. 
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judgment  has  been  rendered  under  the  joint-debtor  act,  based 
upon  service  on  one  only  of  the  defendants  ; l  and  also  to  en- 
force the  collection  of  interest  and  costs,  after  the  principal 
sum  of  the  judgment  has  been  paid.2  Sometimes  these  pro- 
ceedings are  confined  to  judgments  of  not  less  than  a  spec- 
ified amount.3  When  the  right  to  prosecute  supplemental 
proceedings  once  becomes  perfect,  it  continues  during  the 
life  of  the  judgment,  and  is  not  barred  by  any  lapse  of  time 
less  than  that  which  could  bar  the  assertion  of  the  judgment.4 

§  397.  Courts  and  judges  having  jurisdiction. — The 
power  to  hear  and  determine  proceedings  supplemental  to 
execution  is  sometimes  confided  to  the  Court  whence  the  ex- 
ecution issued,  sometimes  to  the  judge  of  such  Court,  and 
sometimes  to  a  county  or  probate  judge.  In  fact,  the  statutes 
upon  this  subject  are  very  dissimilar  ;  and  we  can  make  no 
better  suggestion  than  to  refer  each  practitioner  to  the  statu- 
tory provisions  in  force  in  his  own  State.  As  a  general  rule, 
however,  these  proceedings  are  carried  on  before  a  judge, 
and  not  before  the  Court.  In  ^ew  York,  the  Court,  as  such, 
cannot  cite  the  defendant,  .or  a-ny  one  else,  to  appear,  nor  can 
it  make  any  order  necessary  to  be  made  in  the  course  of  the 
proceedings.5  In  California,  when  the  defendant  is  required 
to  answer  concerning  his  property,  after  the  return  of  the 
execution,  the  order  to  appear  must  be  made  by  the  judge  of 
the  Court  or  a  county  judge.6  If,  however,  the  defendant  is 
to  be  cited  to  appear  because  he  is  alleged  to  have  property 
which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the 
judgment,  the  order  may  be  made  by  the  Court,  or  a  judge 

1  Jones  v.  Lawlin,  1  Sandf.  722  ;  Emery  v.  Emery,  9  How.  Pr.  130. 

2  Johnson  v.  Tuttlc,  17  Abb.  Pr.  315. 

3  Thus,  in  New  York,  supplemental  proceedings  cannot  be  sustained  on  jus- 
tice's judgment  of  less  than  twenty-five  dollars,  exclusive  of  costs.  (Butts  v.  Dick- 
inson, 20   How.  Pr.  230  ;  12   Abb.   Pr.  CO ;    Vulte    u.  Whitehead,  2   Hilt.  59G  ; 
Anonymous,  32  Barb.  201  ;  Whitlock's   Case,  1    Abb.  Pr.  320.)      Supplemental 
proceedings  may  be  prosecuted  on  transcript  from  a  Justice's  Court,  filed   with 
the  county  clerk.     (Conway  v.  Hitchins,  9  Barb.  378.) 

4  Ridde's  Supp.  Pro.  26,  86 ;  Owen  v.  Dupignac,  9   Abb.  Pr.   180  ;  Miller  u. 
Rossman,  15  How.  Pr.  10.    Contra,  Currie  r.  Noyse,  1  Code  R.  N.  S.  198. 

6  Miller  r.  Bowman,  15  How.  Pr.  10 ;  Biting  v.  Vandenburgh,  17  How.  Pr.  80. 
6  Cal.  C.  C.  P.  Sec.  714. 
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thereof,  or  a  county  judge.1  "When  third  persons  arc  cited 
to  appear,  on  the  allegation  that  they  are  indebted  to  defend- 
ant, or  have  his  property  in  their  possession,  the  order  must 
be  made  by  the  judge  of  the  Court  whence  the  execution  is- 
sued.2 In  Ohio,  supplemental  proceedings  are  conducted 
before  the  probate  judge  or  the  judge  of  the  Court  of  Com- 
mon Pleas  of  the  county  to  which  the  execution  was  issued.3 
In  New  York,  there  are  quite  a  number  of  judges  who  may 
exercise  jurisdiction  of  these  proceedings  ; 4  but  when  any 
one  of  these  judges  has  once  assumed  control,  his  jurisdiction 
is  exclusive,5  and  no  order  whatever  can  be  made,  except 
by  him6  or  his  successor  in  office.7  It  has  been  held,  in  New 
York,  that  supplemental  proceedings,  being  conducted  in 
pursuance  of  a  statutory  authority,  the  existence  of  all  the 
facts  prescribed  by  the  statute  is  essential  to  jurisdiction, 
and  that,  in  the  absence  of  such  facts,  the  mere  appearance 
of  a  judgment-debtor,  and  his  examination  without  objection, 
do  not  confer  jurisdiction.8 

§  398.  Who  may  prosecute. — The  statutes  authorizing 
proceedings  supplementary  to  execution  usually  provide 
that  the  remedies  therein  conferred  may  be  prosecuted  by 
"the  judgment-creditor. "  Any  person,  therefore,  who,  in  the 
State  where  these  proceedings  are  sought,  is,  in  law,  re- 

1  Cal.  C.  C.  P.  Sec.  715.  " 

2  Ibid,  Sec.  717. 

3  Code  Ohio,  Sec.  459. 

4  Thus,  any  justice  of  the  Supreme  Court  may  make  an  order  for  the  examin- 
ation of  a  defendant.   (Bingham  v.  Disbrow,  4  Abb.  Pr.  251 ;  37  Barb.  24  ;  Wil- 
Bon  v.  Andrews,  9  How.  Pr.  39.)     See  Riddle's  Supplemental  Proceedings,  pp. 
14-17  ;    Stright  u.  Vose,  1  Code  R.  N.  S.  79 ;  Grouse  v.  Wheeler,  33  How.  Pr. 
337 ;  Blake  v.  Locy,  6  How.  Pr.  108  ;  Hayner  v.  James,  17  N.  Y.  31G  ;  Griffin 
v.  Griffin,  6  How.  Pr.  428  ;  Cushman  r.  Johnson,  4  Abb.  Pr.  256  ;  4  Wait's  Pr. 
p.  135. 

6  This  assertion  is  not  true  with  respect  to  proceedings  in  the  First  Judicial 
District,  or  before  the  justices  of  the  Superior  Court  of  the  city  of  Buffalo.  See 
Riddle's  Supplemental  Proceedings,  p.  13 ;  Dresser  r.  Van  Pelt,  15  How.  Pr.  19.. 

6  Webber  t'.  Hobbie,  13  How.  Pr.  382  ;  Bank  of  Geuessee  u.  Spencer,  15  How. 
Pr.  14 ;  Hulsaver  v.  Wiles,  11  How.  Pr.  44C. 

7  Holstein  v.  Rice,  15  Abb.  307  ;  24  How.  Pr.  135. 

8  Sackett  v.  Newton,  10  How.  Pr.  561 ;    Carter  v.  Clarke,   7   Robt.  497  ;  Da 
Comeau  v.  People,  7  Robt.  498. 
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garded  as  "  the  judgment-creditor,"  is  competent  to  institute 
them.  In  some  States,  the  assignment  of  a  judgment  is  not 
recognized  at  law.  In  these,  the  assignee  cannot  prosecute 
these  proceedings,  except  in  the  name  of  his  assignor.1  In 
other  States,  such  an  assignment  is  valid  at  law,  as  well  as  in 
equity,  and  proceedings  supplemental  to  execution  can  be 
conducted  in  the  name  and  under  the  control  of  the  assignee, 
whether  the  assignment  was  made  prior  or  subsequent  to  the 
issue  or  return  of  the  execution.2  It  was  formerty  held,  in 
New  York,  that  these  proceedings  could  not  be  pursued  by 
the  administrator  or  executor  of  the  judgment-creditor.3  Sec- 
tion 283  of  the  Code  of  that  State  was,  in  1866,  amended,  so  as 
to  permit  the  representatives  of  a  deceased  judgment-creditor 
to  avail  themselves  of  supplementary  proceedings. 


PROCEEDINGS   TO   OBTAIN  FROM  DEFENDANT  A  DISCOVERY  OF 

HIS  ASSETS. 

§  399.  Facts  necessary  to  authorize. — We  shall  now 
treat  of  that  proceeding  supplemental  to  execution  in  which 
it  is  sought  to  bring  the  defendant  before  a  Court  or  judge, 
for  the  purpose  of  compelling  him  to  answer  concerning  his 
property.  The  facts  necessary  to  authorize  this  proceeding 
are  :  1st.  That  a  judgment  for  money  should  have  been  en- 
tered ;  2d.  That  an  execution  against  the  property  of  the 
debtor  should  have  been  issued  to  the  proper  county  ;  3d. 
That  such  execution  should  have  been  returned  unsatisfied,  in 
whole  or  in  part.4  The  issue  and  return  of  the  execution  are 
indispensable.5  IsTo  doubt,  the  return  of  the  execution  ought 

1  McGill  v.  Bone,  13  S.  &  M.  592. 

2  Ross  v.  Clussman,  3  Sandf.  676;  1  Code  R.  N.  S.  91;  Hough  v.  Kohlin,  1 
Code  R.  N.  S.  232 ;  Gleason  v.  Gage.  7  Pai.  121 ;  Lindsay  v.  Sherman,  1  Code 
R.  N.  S.  25  ;  Orr's  Case,  2  Abb.  Pr.  457 ;  Frederick  r.  Decker,  18  How.  Pr.  96. 

3  Wheeler  v.  Dakin,  12  How.  Pr.  537  ;  Jay  r.  JMartino,  2  Duer,  654. 

4  Sec.  292,  Code  N.  Y.  ;  Sec.  714,  C.  C.  P.  Cal.  ;  Sec.  3135,  Code  of  Iowa ;  Sec. 
318,  C.  C.  P.  of  S.  C.  ;  Sec.  459,  Code  Ohio  ;  Sec.  1340,  Corap.  Laws  of  Nov.  ; 
Soc.  518,  Comp.  Laws  of  Ind. ;  Genl.  St.  Wis.  p.  1564,  Sec.  100  ;  Sec.  264,  C.  C. 
P.  of  N.  C. 

6  In  re  Remington,  7  Wis.  643  ;  Second  Ward  Bank  r.  Upmanii,  12  AVis.  499  ; 
Edgarton  v.  Hanna,  10  Ohio  St.  323  ;  Kiser  r.  Sawyer,  4  Kmis.  503  ;  Sackett  v. 
Newton,  10  How.  Pr.  560  ;  McKeithan  r.  "Walker,  66  N.  C.  93  ;  Chamete  v.  Mar- 
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to  be  made  in  good  faith,  because  the  debtor  had  no  property 
Bubject  to  it  of  which  the  officer  could  obtain  any  knowledge. 
It  is  not  generally  regarded  as  indispensable  that  the  writ 
should  have  remained  in  the  officer's  hands  until  the  return- 
day.  If,  before  the  return-day,  the  officer  becomes  satisfied, 
after  due  search  and  inquiry,  that  he  can  discover  no  prop- 
erty, there  is  no  reason  why  he  should  not  at  once  return  the 
writ ;  and  if  he  does  so  return  it,  his  return  will,  in  most  of 
the  States,  support  supplemental  proceedings.1  Certainly,  a 
fraudulent  and  collusive  return,  made  at  the  instigation  of  the 

'  O 

plaintiff,  could  be  set  aside  upon  the  application  of  the  de- 
fendant.2 The  later  cases,  however,  hold  that,  as  long  as  the 
defendant  permits  the  return  to  stand,  he  cannot  attack  it  in 
proceedings  supplemental  to  execution.3  The  pendency  of 
supplemental  proceedings  does  not  deprive  the  plaintiff  of  his 
right  to  issue  a  second  execution  ; 4  nor  does  the  fact  that  an 
alias  execution  has  been  issued  and  not  returned  suspend  the 
plaintiff's  right  to  prosecute  supplemental  proceedings.5 

§  400.  Affidavit. — The  statutes  providing  for  this  pro- 
ceeding do  not,  as  a  general  rule,  state  the  means  by  which  the 
necessary  facts  shall  be  brought  to  the  attention  of  the  Court 
or  judge.  "Where  the  proceeding  is  conducted  before  the 
same  Court  in  which  the  judgment  was  rendered,  we  can  see 
no  reason  why  the  papers  on  file  ought  not  to  be  regarded  as 
the  very  best  evidence  of  the  principal  facts  required  to  en- 
title the  plaintiff  to  an  order  for  the  examination  of  'the  de- 
fendant. The  general  practice,  however,  is  to  institute  these 

tin,  25  111.  63  ;  Lee  r.  Harbach,  2  West.  L.  M.  527 ;  Owen  v.  Dupignac,  9  Abb. 
Pr.  180  ;  17  How.  Pr.  512. 

1  Second  Ward  Bank  r.  TJpmann,  12  Wis.  499  ;  Spencer  v.  Cuyler,  17   How. 
Pr.  157  ;  9  Abb.  Pr.  382  ;  Storrs  v.  Kelsey,  2  Pai.  418  ;  Engle  v.  Bouneau,  2  Sandf . 
679  ;  Livingstone  r.  Cleaveland,  5  How.  Pr.  396  ;  Utioa  City  Bank  v.  Buel,  9 
Abb.  Pr.  385  ;  17  How.  Pr.  498  ;  Tyler  v.  Willis,  33  Barb.  327  ;  Tyler  v.  Whit- 
ney, 12  Abb.  Pr.  4C5  ;  Fenton  r.  Flagg,  24  How.  Pr.  499. 

2  Spencer  r.  Cuyler,  17  How.  Pr.  157  ;  9  Abb.  Pr.  382  ;  Pudney  v.  Griffith,  15 
How.  Pr.  410  ;  6  Abb.  Pr.  211 ;  Nagle  r.  James,  7  How.  Pr.  234. 

3  Forbes  r.  Waller,  25  N.  Y.  430  ;  Sperling  v.  Levy,  10  Abb.  Pr.  426. 
*Fellerrnan's  Case,  2  Abb.  Pr.   155;  Lilliendahl   r.  Fellerman,   11  How.  Pr. 

628  ;  Sale  r.  Lawson,  4  Sandf.  718. 

oFarqueharson.r.  Kimball,  18  How.  Pr.  33 ;  9  Abb.  Pr.  385. 
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proceedings  by  filing  an  affidavit.  The  affidavit  may  be  made 
by  the  plaintiff,  or  his  agent  or  attorney,  or  by  any  other 
person  conversant  with  the  facts  stated  therein.  "When  not 
made  by  the  plaintiff,  it  must  show  that  the  person  making 
it  is  acquainted  with  the  facts,  and  that  he  is  not  acting  as  an 
intermeddler,  but  by  the  authority  of  the  plaintiff.1  The  affi- 
davit should  state  the  parties  to  the  judgment ;  the  Court  where, 
and  the  day  when,  it  was  entered  ;  the  amount  of  the  judg- 
ment ;  the  Court  or  officer  with  whom  the  judgment-roll  (if 
there  be  one)  is  filed  ;  that  execution  was  issued  to  the  proper 
county  ;  that  it  has  been  returned  wholly  or  partly  unsatisfied. 
In  New  York,  the  affidavit  was  once  considered  as  the  founda- 
tion of  the  judge's  authority  to  act  ;  and  it  was  there  held, 
that  if  an  affidavit  were  defective,  its  defects  could  not  be 
supplied  by  an  amendment,  because  the  defective  affidavit 
gave  the  judge  no  jurisdiction  of  the  proceeding.2  This  posi- 
tion seems  untenable.  The  statute  requires  certain  facts  to 
exist.  If  these  facts  do  exist,  the  right  of  the  judge  to  pro- 
ceed ought  to  be  conceded,  whether  the  facts  were  made 
known  to  him  by  affidavit  or  by  any  other  competent  evidence. 
(Scott?1.  Durfee,  59  Barb.  390.)  It  is  obvious  that,  as  this 
proceeding  is  prosecuted  to  enable  the  plaintiff  to  ascertain 
whether  the  defendant  has  any  property,  the  former  ought 
not  to  be  required  in  his  affidavit  to  affirm  the  existence  of 
the  very  fact  which  the  proceeeding  is  instituted  to  discover. 
Therefore,  it  is  now  settled  that  the  affidavit  need  not  state 
that  the  defendant  has  property  subject  to  execution.3 

§  401.    The  order  to  appear. — In  some  of  the  States,  the 
clerk  issues  a  summons  commanding  the  defendant  to  appear.4 

1  Conway  r.  Hitchins,  9  Barb.  378  ;  Lindsay  r.  Sherman,  1  Code  R.  N.  S.  25  ; 
Hough  v.  Kohlin,  Id.  232  ;  Hawes  v.  Barr,  7  Robt.  452.     The  proceedings  prior 
to  the  order  to  appear  are  ex  parte.     (Goodall  r.  Deraarest,  2  Hilt.  C34.) 

2  Kennedy  r.  Weed,  10  Abb.  Pr.  62  ;  Simpkins  r.  Page,  1  Cudc  R.  107. 

3  Ka>  r.  "Vischers,  9   Minn.   270  ;  Heroy  r.  Gibson,  10  Bosw.  501  ;  Hough  u. 
Kohliu.  1   Code  R.  N.  S.  232 ;   Conway  v.  Hitchhis,  9   Barb.  378  ;    Lindsay  r. 
Sherman,  5  How.  Pr.  308 ;  Hatch  r.  Weyburn,  8  How.  Pr.  163 ;  Anonymous,  3 
Sandf    725;    1   Code  R.  N.  S.   113.     Contra,  Tillow  r.  Vere,  1  Co/le  R.  130, 
Hutchinson  v.  Symons,  G7  N.  C.  150. 

4  Carpenter  v.  Vanscoten,  20  Ind.  50. 
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The  more  usual  practice  is  to  procure  an  order  from  the 
judge  upon  the  filing  of  the  necessary  affidavit.  This  order 
should  briefly  recite  the  facts  stated  in  the  affidavit,  and  then 
command  the  defendant  to  appear  before  the  judge  or  referee. 
It  should  state  the  time  and  place  at  which  the  defendant 
must  appear.  If  it  fails  to  state  either,1  or  is  returnable  upon 
Sunday,2  it  is  void,  and  may  be  disregarded.  Mere  defects 
or  irregularities  in  the  order  do  not  usually  render  it  void, 
and  can  be  taken  advantage  of  only  by  some  motion  made 
in  due  time.3  Under  most  of  the  statutes,  the  defendant 
cannot  be  required  to  appear  before  any  judge  or  Court  out 
of  the  county  in  which  he  resides  or  transacts  his  business.4 
This  rule  is  not  applicable  where  the  defendant '  changes  his 
residence  after  the  issuance  of  the  execution.5  The  order  to 
appear  may — and,  for  the  security  of  the  plaintiff,  it  ought  to — 
contain  a  provision  restraining  the  defendant  from  making 
any  transfer  or  other  disposition  of  his  assets.6 

§  402.  Service  of  the  order. — The  statutes  usually  con- 
tain no  provisions  regarding  the  method  by  which  the  order 
to  appear  may  be  served.  Personal  service  is  undoubtedly 
sufficient.7  It  should  be  made  by  exhibiting  the  original, 
and  by  delivering  a  copy  of  the  order  to  the  defendant.8  As 
the  law  does  not  authorize  the  sheriff  to  serve  the  order  in 
his  official  capacity,  service  by  him  cannot  be  proved  by  his 
certificate  thereof.  It  must  be  established  in  the  same  man- 
ner as  though  made  by  a  private  individual.9  The  defendant 
need  not  be  served  with  a  copy  of  the  affidavit  on  which  the 
order  was  issued.10  The  service  of  an  order  made  after  the 

1  Kelty  v.  Yerby,  31  How.  Pr.  95. 

2  Arctio  Ins.  Co.  u.-Hicks,  7  Abb.  Pr.  204  ;  Gould  v.  Spencer,  5  Pai.  541. 

3  Hilton  v.  Patterson,  18  Abb.  Pr.  245. 

4  Cal.  C.  C.  P.  Sec.  714 ;  Wis.  Genl.  St.  p.  1564,  Sec.  100  ;  Ohio  C.  C.  P.  Sec. 
i59 ;  Wilson  u.  Andrews,  9  How.  Pr.  39  ;  Hersenheim  v.  Hooker,  1  Duer,  594. 

5  Bingham  v.  Disbrow,  14  Abb.  Pr.  251  ;  37  Barb.  24. 

6  4  Wait's  Pr.  p.  140  ;  People  v.  Kingsland,  3  Abb.  App.  526  ;  Deposit   Bank 
v.  "Wickham,  44  How.  Pr.  421. 

7  People  v.  Hurlburt,  5  How.  Pr.  446. 

8  Billings  v.  Carver,  54  Barb.  40. 

9  Utica  City  Bank  v.  Buell,  9  Abb.  Pr.  385. 

10  Greeu  v.  Ballard,  8  How.  Pr.  313  ;  Farqueharson  v.  Kimball,  9  Abb.  Pr.  385, 
Note. 
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time  specified  for  the  appearance  of  the  defendant  is  void. 
He  need  pay  no  attention  to  it.1 

t 

§  403.  Appearing  before  the  judge. — When  the  defend- 
ant appears  at  the  time  and  place  appointed,  and  finds  no 
.judge  or  referee  there,  he  is  not  at  liberty  at  once  to  go  away. 
lie  must  wait  a  reasonable  time  for  the  appearance  of  the 
officer.2  The  officer  may  altogether  fail  to  appear.  In  such 
an  event,  it  is  not  clearly  settled  whether  the  proceeding 
abates  or  npt.  The  probability,  however,  is  that  it  does  not 
abate,  but  may  be  continued  by  prompt  action  upon  the  part 
of  the  plaintiff  in  procuring  and  serving  an  order  for  the  de- 
fendant to  appear  at  some  subsequent  time.3  "Where  the  ex- 
amination is  conducted  before  a  referee,  the  various  orders  of 
adjournment  should  be  made  by  him.4  Orders  of  adjourn- 
ment should  be  made  from  day  to  day  ;  and,  unless  made,  the 
jurisdiction  of  the  judge  terminates,  and  the  examination  can- 
not be  renewed  at  a  future  time.5 

§  404.  The  examination. — In  many  cases,  no  one  but  the 
defendant  is  examined.  The  plaintiff  is,  however,  entitled 
to  compel  the  attendance  of  witnesses.  He  may,  if  he  sees 
proper,  confine  his  examination  to  the  witnesses,  and  decline 
to  question  the  defendant.6  Sometimes  the  attendance  of 
witnesses  is  secured  by  subpena  issued  out  of  the  Court  where 
the  judgment  was  entered,7  and  sometimes  by  procuring  and 
servino;  an  order  granted  by  the  officer  before  whom  the  ex- 

O  O  «/ 

animation  is  conducted.8     If  a  witness  appears  for  examina- 
tion he  may  be  compelled  to  answer  all  proper  questions, 

whether  he  was  regularly  subpenaed  or  not.9     Both  the  de- 

• 

1  Henderson  v.  Stone,  40  How  Pr.  333  ;  2  Sweeney,  468. 

2  Reynolds  v.  McElhone,  20  How.  Pr.  457. 

3  Holstein  v.  Rice,  15  Abb.  Pr.  307 ;  24  How.  Pr.  135 ;  Allen  v.  Staring,  26 
How.  Pr.  57. 

4  Mason  v.  Lee,  23  How.  Pr.  366. 

6  Ammidon  v.  Wolcott,  15  Abb.  Pr.  314;  Hawea  u.  Barr,  7  Robt.  453;  Cartel 
».  Clarke,  7  Robt.  490  ;  Squire  v.  Young.  1  Bosw.  690. 

8  Graves  v.  Lake,  12  How.  Pr.  33. 

7  Psople  v.  Butcher,  3  Abb.  Pr.  N.  S.  151  ;  Sees.  295,  296,  Code  N.  Y. 

8  Sec.  465,  C.  C.  P.  Ohio  ;  Sec.  718,  C.  C.  P.  Cal. 
»  People  v.  Marston,  18  Abb.  Pr.  257. 
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fendant  and  the  witnesses  must  submit  to  a  thorough  and 
searching  examination.1  The  plaintiff  need  not  accept  any 
general  statement.  He  is  entitled  to  the  details.2  The  object 
of  the  proceeding  is  to  discover  whether  the  defendant  has 
any  assets  subject  to  execution.  All  inquiries  tending  to  pro- 
mote this  object  and  to  assist  in  this  discovery  are  permissible. 
If  it  is  claimed  that  a  question  cannot  be  answered  by  a  witness 
without  criminating  himself,  the  judge  will  determine  whether 
it  is  likely  to  have  that  effect,  and  will  compel  or  excuse  the 
disclosure  in  accordance  with  such  determination.3  Nearly 
all  the  statutes  provide  that  no  person  shall  be  excused  from 
answering  on  the  ground  that  his  response  may  show  him  to 
have  been  guilty  of  fraud.4  Any  alleged  transfer  may  be  in- 
vestigated, and  the  witnesses,  whether  interested  in  the  trans- 
fer or  not,  may  be  compelled  to  disclose  all  facts  within  their 
knowledge  tending  to  show  its  real  nature  and  purposes.5 
The  defendant  is  entitled  to  the  assistance  of  his  attorney, 
and  to  the  privilege  of  a  cross-examination.6  In  Corning  v. 
Tooker,  5  How.  Pr.  16,  it  was  held  that  the  defendant  might 
correct  his  statement,  but  that  he  had  no  right  to  insist  upon 
being  cross-examined,  and  that  a  witness  was  not  entitled  to 
be  represented  and  advised  by  counsel. 

§  405.    The  order  to  be  made  after  the  examination. — 

When  it  appears  from  the  examination  that  the  defendant 
has  in  his  possession,  or  under  his  control,  any  property  sub- 
ject to  execution,  he  may  be  ordered  to  apply  such  property 
to  the  satisfaction  of  the  judgment.7  As  this  order  may  be 

1  Sandford  v.  Carr,  2  Abb.  Pr.  462 ;  Forbes  v.  Willard,  37  How.  Pr.  193 ;  51 
Barb.  520  ;  Lathrop  v.  Clapp,  40  N.  Y.  328. 

2  Brown  v.  Morgan,  3*Edw.  Ch.  278. 

3  Forbes  v.  Willard,  37  How.  Pr.  193 ;  54  Barb.  520. 

4  Sec.  462,  C.  C.  P.  Ohio ;  Sec.  485,  C.  C.  P.  Kans.;  Sec.  292,  Code  N.  Y.;  Sec. 
318,  C.  C.  P.  of  S.  C.;  Sec.  3138,  Code  of  Iowa ;  Neally  u.  Ambrose,  21  Pick. 
185  ;  Lamb  v.  Stone,  11  Pick.  527. 

6  Lathrop  v.  Clapp,  40  N.  Y.  328  ;  Clapp  v.  Lathrop,  23  How.  Pr.  423 ;  Sand- 
ford  v.  Carr,  2  Abb.  Pr.  462 ;  Williams  v.  Carroll,  2  Hilt.  438.  Contra,  Town. 
w.  Ins.  Co.  4  Bosw.  683 ;  Van  Wyck  v.  Bradley,  3  Code  R.  157  ;  Hunt  v.  Enoch,  6 
Abb.  Pr.  212. 

6  Le  Roy  v.  Halsey,  1  Duer,  589 ;  11  N.  Y.Leg.  Obs.  252  ;  1  CodeR.  N.  S.  275. 

7  Sec.  1306,  Comp.  Laws,  Nev.;  Sec.  323,  C.  C.  P.  of  S.  C.;  Sec.  297,  Code  N. 


§  405  SUPPLEMENTAL    PROCEEDINGS.  672 

enforced  by  imprisonment,  it  will  not  be  made  by  any  Court 
.laving  due  regard  for  personal  liberty,  except  in  cases  com- 
paratively free  from  doubt.  It  must  be  clearly  shown  that 
the  defendant  has  the  property  within  his  control ;  or,  in  other 
words,  that  he  has  the  ability  to  obey  the  mandate  of  the 
Court.1  It  frequently  appears,  upon  the  examination  of  the 
defendant,  or  of  some  third  person,  that  property  exists,  the 
title  of  which  is  in  doubt.  Supplemental  proceedings,  are 
not  well  calculated  for  the  litigation  of  conflicting  claims  of 

o  o 

title,  nor  for  the  trial  of  disputed  questions  of  fact.  Where 
conflicting  claims  exist  in  good  faith,  the  Court  will  very 
rarely  make  an  order  requiring  the  delivery  of  the  property.2 
It  will  leave  the  plaintiff  to  assert  his  rights  by  an  action  to 
be  brought  by  himself  by  permission  of  the  Court,  or  else  by 
a  receiver  appointed  in  the  proceedings,  In  some  States, 
the  broad  proposition  is  maintained  that  a  third  person 
will  never  be  peremptorily  ordered  to  deliver  property  or  to 
pay  a  debt ;  that  the  remedy  against  him,  after  his  examina- 
tion, is  by  suit  to  collect  the  debt  or  to  recover  the  property.3 
The  better  rule,  however,  is,  that  neither  the  mere  denial  of 
a  debt,  nor  the  mere  pretense  of  an  adverse  claim,  will  pre- 
vent the  Court  from  making  an  order  requiring  the  debt  to 
be  paid  or  the  property  delivered.  It  must  appear  that  there 

Y.;  Sec.  719,  C.  C.  P.  Cal.;  Sec.  467,  C.  C.  P.  Ohio;  Sec.  3140.  Code  Iowa. 
Where  money  is  found  in  possession  of  the  defendan£,  the  Court  should  order  it 
to  be  paid  to  the  creditor.  (People  v.  King,  9  How.  Pr.  97.) 

1  Sandford  v.  Moshier,  13  How.  Pr.  137  ;  Hull  r.  McMahon,  10  Abb.  Pr.  103 ; 
Peters  v.  Kerr,  22  How.  Pr.  3 ;  Joyce  r.  Holbrook,  2  Hilt.  94  ;  7  Abb.  Pr.  338 ; 
Welch  v.  P.  Ft.  W.  &  C.  R.  R.  1  West.  L.  M.  87  ;  Locke  v.  Mabbett,  3  Abb. 
App.  G8. 

.  2  People  v.  King,  9  How.  Pr.  97 ;  Stewart  v.  Foster,  1  Hilt.  505 ;  Gasper  v. 
Bennett,  12  How.  Pr.  301 ;  Corning  v.  Tooker,  5  How.  Pr.  16;  Redman  v.  Henry, 
17  N.  Y.  484  ;  Teller  v.  Randall,  26  How.  Pr.  155 ;  Crounse  ??.  Whipplo,  34  How. 
Pr.  333  ;  Clapp  v.  Lathrop,  23  How.  Pr.  423  ;  Locke  v.  Mabbett,  3  Abb.  App.  68 ; 
Alexander  v.  Richardson,  7  Robt.  63  ;  West  Side  Bank  r.  Pugsley,  47  N.  Y.  368  ; 
12  Abb.  Pr.  N.  S.  28 ;  Barnard  v.  Kobbe,  3  Daly,  373.  But  where  the  property 
clearly  belongs  to  the  debtor,  and  is  under  his  control,  the  judge  should  direct 
~im  to  apply  it  to  the  satisfaction  of  the  judgment  instead  of  appointing  a  re- 
ceiver. (Rodman  u.  Henry,  17  N.  Y.  482 ;  Goodyear  v.  Betts,  7  How.  Pr.  187 ; 
1  Duer,  635.) 

8  Edgartoii  v.  Hanna,  11  Ohio  St.  323 ;  Union  Bank  v.  Union  Bank,  6  Ohio 
Bt.  254 ;  Welch  v.  P.  Ft.  W.  &  G.  R.  R.  Co.  1  West.  L.  M.  87. 
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is  a  real,  instead  of  a  simulated,  controversy,  before  the  Court 
will  require  the  plaintiff  to  prosecute  another  action  to  de- 
termine his  right  to  have  the  property  applied  to  the  satisfac- 
tion of  his  judgment.1 

• 

§  406.  Proceeding  to  reach  known  assets.  —  The  pro- 
ceeding of  which  we  have  just  treated  is  prosecuted  upon  the 
theory  that  the  plaintiff  does  not  know  of  any  property  sub- 
ject to  execution,  and  is  therefore  anxious  to  ascertain,  by  an 
examination  of  the  defendant  and  others,  whether  any  such 
property  can  be  found.  The  proceeding  of  which  we  are 
about  to  speak  is  based  upon  the  assumption  that  the  plaintiff 
does  know  of  property  subject  to  the  writ,  and  that  such  prop- 
erty is  within  the  control  of  the  defendant,  and  is  by  him  un- 
justly withheld  from  the  execution.  In  this  proceeding,  the 
plaintiff  is  entitled  to  compel  the  appearance  and  examination 
of  the  defendant ;  or,  in  case  it  appears  that  the  defendant  is 
about  to  abscond,  an  order  of  arrest  may  be  granted.2  After 
the  arrest,  the  defendant  may  be  required  to  give  security 
that  he  will,  from  time  to  time,  attend  before  the  judge  or 
referee,  and  that  he  will  not  dispose  of  any  of  his  property 
subject  to  execution.  To  authorize  an  order  of  examination 
or  arrest  the  execution  must  have  been  issued,  but  it  need  not 
have  been  returned.  The  requisite  facts  must  be  shown  by 
affidavit.  The  affidavit  must  state  that  an  execution  has 
issued,  and  that  the  defendant  has  specific  property  which  he 
unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment.3 If  the  arrest  of  the  defendant  is  desired,  the  facts 
necessary  to  warrant  it  must  also  be  stated.4  In  this  pro- 
ceeding, jurisdiction  may  be  exercised  by  the  Court,  as  well 
as  by  a  judge  or  referee.5  The  service  of  the  order,  the 

1  Parker  v.  Page,  38  Gal.  522  ;  Riddle  on  Supp.  Pro.  125 

2  Sees.  460,  461,  C.  C.  P.  of  Ohio  ;  Sec.  318,  C.  C.  P.  of  S.  C. ;  Sees.  3136,  3148, 
Code  of  Iowa  ;  Sec.  715,  C.  C.  P.  of  Cal. ;  Sec.  100,  p.  1564,  Genl.  St.  Wis.;  Sec. 
292,  Sub.  2,  Code  N.  Y. 

3  Dandistet  v.  Kuneberger,  39  Ind.  405 ;  Riddle's  Supplementary  Proceedings, 
66,  68. 

4  Riddle's  Supp.  Pro.  75-83. 
6  Ibid,  58,  61. 

F.  Ex.— 43. 
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appearance  of  the  parties,  and  the  method  and  extent  of  the 
examination,  do  not  vary  materially  from  corresponding  pro- 
ceedings where  the  debtor  is  summoned  for  the  purposes  of 
discovery  only,  with  this  exception,  that  in  this  proceeding 
the  inquiry  is  confined  to  the  investigation  of  the  question 
whether  the  defendant  did  have,  and  did  unjustly  refuse  to 
apply  to  the  satisfaction  of  the  judgment,  the  property  do- 
scribed  in  the  affidavit. 


PROCEEDINGS    AGAINST    THIRD   PERSONS. 

§  407.    This  proceeding  is  independent  of  the  others. — 

The  third  proceeding  supplemental  to  execution  is  that  by 
which  the  plaintiff  is  entitled  to  an  order  requiring  the  ap- 
pearance before  the  judge  of  any  person  or  corporation  alleged 
to  have  the  property  of  the  judgment-debtor,  or  to  be  indebted 
to  him.1  It  was,  for  some  time,  insisted  that  this  proceeding 
could  only  be  invoked  in  connection  with  the  proceeding 
authorizing  the  summoning  of  the  defendant  for  the  purpose 
of  ascertaining  whether  he  had  any  assets  subject  to  execu- 
tion,2 and  therefore,  that  where  this  last  remedy  could  not  be 
pursued,  the  plaintiff  must  have  recourse  to  a  creditor's  bill.3 
It  was  next  contended  that  third  persons  ought  not  to  be  sum- 
moned to  appear,  except  where  proceedings  had  already  bceu 
taken  to  compel  the  defendant  to  appear  and  answer,  unless 
in  cases  where  the  law  did  not  authorize  the  taking  of  such 

O  w 

proceedings  against  the  defendant.4  It  is  now  conceded  that 
these  two  proceedings  are  not  dependent  on  each  otber.  The 
defendant  may  be  summoned  to  appear,  without  taking  any 
proceeding  against  his  debtor,  and  his  debtors,  or  persona 
having  his  property  under  their  control,  may  be  brought  be- 

1  Sec.  294,  C.  C.  P.  of  N.  Y. ;  Sec.  717,  C.  C.  P.  of  Cal.  ;  Sec.  4G4,  C.  C.  P.  oi 
Ohio  ;  Sec.  320,  C.  C.  P.  of  S.  C.  ;  Sec.  1304,  Comp.  Laws  Nev.  ;  Sue.  103,  p. 
15GG,  St.  of  Wis. 

2  Kemp  v.  Harding,  4  How.  Pr.  178  ;  Sherwood  v.  B.  &  N.  T.  R.  E.  12  How. 
Pr.  136. 

3  Barker  v.  Johnson,  4  Abb.  Pr.  435. 

4 Holmes  v.  Jordan,  15  Abb.  Pr.  410,  Note;  Parker  v.  Hiint,  15  Abb.  Pr.  410; 
Ward  u.  Beebe,  15  Abb.  Pr.  372  ;  McBrido  u.  F.  &  M.  Bank   7  Abb.  Pr.  347. 
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fore  the  Court  without  first  requiring  the  defendant  to  appear 
and  answer.1 

§  408.  Facts  requisite  to  procure  order  of  examina- 
tion.— To  warrant  an  order  of  examination  under  this  pro- 
ceeding, it  must  be  shown  to  the  judge  that  some  person  or 
corporation  has  property  of  the  judgment-debtor,  or  is  in- 
debted to  him.  An  execution  must  have  issued,  but  it  need 
not  be  returned.2  It  may  issue  to  the  county  where  the  per- 
son summoned  resides,  or  where  the  property  sought  to  be 
reached  is  situated,  instead  of  to  the  county  of  the  defendant's 
residence.3  An  affidavit  on  behalf  of  the  plaintiff  is  indispens- 
able.4 In  Texas,  it  has  been  held  that  the  affidavit  may  be 
in  the  alternative  ;  or,  in  other  words,  that  it  may  state  that 
the  person  named  has  property  of  the  defendant,  or  is  indebted 
to  him.5  In  that  State,  it  must  show  that  none  of  the  defend- 
ants has  sufficient  property  in  his  possession,  within  the  juris- 
diction of  the  Court,  to  satisfy  the  judgment.6  We  can  find 
nothing  in  the  statutes  of  most  of  the  States  warranting  this 

O  O 

requirement,  or  exhibiting  any  design,  on  the  part  of  the  leg- 
islature, to  compel  the  plaintiff  to  exhaust  his  other  remedies 
before  resorting  to  this.  The  statutes  do  not  usually  author- 
ize the  summoning  of  every  debtor,  however  insignificant  the 
debt  may  be.  They  specify  a  sum  ;  and  the  affidavit  must 
state  that  the  indebtedness  is  equal  to  or  in  excess  of  that 
sum.  If  the  person  whose  examination  is  sought  is  alleged  to 
have  property  of  the  judgment-debtor,  the  value  of  the  prop- 
erty need  not  be  stated.7 

§  409.  The  principal  debtor  must  be  summoned,  and 
not  his  agents. — All  proceedings  supplemental  to  execution 

1  Gibson  v.  Haggerty,  37  N.  Y.  555  ;  5  Trans.  App.  143  ;  15  Abb.  Pr.  406  ;  23 
How.  Pr.  2GO. 

2  Seelcy  v.  Garrison,  10  Abb.  Pr.  460 ;  Gibson  v.  Haggerty,  37  N.  Y.  555  ;  5 
Trans.  App.  143. 

8  Courtois  v.  Harrison,  12  How.  Pr.  359  ;  3  Abb.  Pr.  96  ;  1  Hilt.  109  ;  Pcoplo 
e.  Norton,  4  Sandf.  640. 
*  Mason  v.  Weston,  29  Ind.  561. 

5  White  u.  Lynch,  26  Tex.  195.    Contra,  Lee  v.  Heirberger,  1  Code  B.  38. 

6  Willis  v.  Lyman,  22  Tex.  268. 

7  Brett  v.  Browne,  1  Abb.  Pr.  N.  S.  155 ;  Miller  v.  Adams,  52  N.  Y.  409. 
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have,  or  may  have,  two  purposes.  The  first  of  these  is  to 
obtain  information  concerning  property  liable  to  contribute 
to  the  satisfaction  of  the  judgment ;  and  the  second  is  to  pre- 
vent such  property  from  being  so  disposed  of,  after  the  insti- 
tution of  the  proceedings,  as  to  be  carried  beyond  the  reach 
of  the  plaintiff.1  In  order  to  accomplish  this  last  purpose,  it 
is  essential,  in  proceedings  against  third  persons,  to  summon 
the  defendant's  real  debtor,  instead  of  proceeding  against 
«ome  mere  agent  or  employee.  An  agent,  clerk,  treasurer, 
or  other  employee,  often  appears  to  be  in  possession  of  prop- 
erty. He  may  be  intrusted  with  the  keys  of  a  safe  or  store, 
and  have  a  more  visible  control  over  it  than  his  employer  has. 
In  contemplation  of  law,  the  latter  is,  nevertheless,  in  posses- 
sion, and  exercising  control.  If  he  has  property  belonging  to 
the  defendant,  he,  and  he  only,  need  be  restrained  from  dis- 
posing of  the  property,  and  summoned  to  answer  concerning 
its  ownership.  An  agent,  clerk,  or  treasurer  cannot  be 
charged  as  garnishee  or  trustee  on  account  of  property  of 
which  he  holds  the  possession  for  his  employer,  and  which  the 
employer  holds  for  the  use,  or  as  the  bailee,  of  the  defendant.2 
"Where  a  corporation  is  to  be  garnished,  or  summoned  to  ap- 
pear, the  notice  must  be  directed  to  the  corporation,  and  not 
to  one  of  its  agents  or  employees.  It  must  also  be  served  on 
the  proper  officer.3 

1  The  statutes  do  not  directly  state  that  the  summoning  of  a  third  person  to 
answer  creates  any  lien  on  the  property  in  his  hands,  or  imposes  on  him  any 
obligation  to  retain  possession  of  such  property,  to  be  disposed  of  as  may  seem 
proper  to  the  Court  after  the  examination,  has  been  made.     Neither  is  there  any- 
thing in  the  statutes  directly  authorizing  the  Court  to  issue  any  restraining  or- 
der previous  to  the  examination.     The  Courts,  from  necessity,  have  supplied  the 
remarkable  deficiencies  of  the  law.     They  have  assumed  that  the  service  of  the 
notice  to  appear  ought  not  to  be  permitted  to  act  as  a  mere  invitation  for  the 
.debtor  to  dispose  of  the  property,  or  to  pay  it  over  to  the  defendant  before  the  ex- 
amination cuuld  take  place.     Hence,  it  has  always  been  understood  that  from 
the  service  of  the  notice  to  appear,  the  summoned  debtor  became  liable  to  account 
to  the  plaintiff  for  the  debts  due  from  him  to  the  defendant ;  and  that,  the  Court 
might  also,  in  direct  terms  inserted  in  the  order  to  appear,  restrain  the  person  to 
be  examined  from  making  any  disposition  of  the  property  calculated  to  render 
the  proceeding  fruitless.     (Seeley  r.  Garrison,  10  Abb.  Pr.  460;  De  Comeau  r. 
The  People,  7  Eobt.  498  ;  Union  Bank  r.  Union  Bank,  G  Ohio  St.  254.     See,  also, 
Malley  r.  Altman,  14  Wis.  22  ;  Almy  r.  Platt,  1G  Wis.  169.) 

2  McGraw  r.  M.  O.  R.  R.  Co.  5  Coldw.  434. 

8  Clark  r.  Chapman,  45  Geo.  486.     Service  on  the  teller  of  a  bank,  (Kennedy 


677  SUPPLEMENTAL    PROCEEDINGS.  §  410 

§  410.    Over  whom  the  judge  may  take  jurisdiction. — 

As  the  plaintiff  in  these  proceedings  is  but  seeking  to  assert 
rights  which  otherwise  could  be  asserted  by  the  defend- 
ant, it  would  seem  to  be  just  and  logical  to  assume  that 
the  former  can  pursue  all  persons  and  corporations  liable  to 
pursuit  by  the  latter,  and  capable  of  being  brought  within 
the  jurisdiction  of  the  Court  in  which  the  proceedings  are 
instituted.1  Hence,  an  infant,  if  liable  to  the  defendant, 
may  be  charged  as  a  trustee  or  garnishee,  and  the  benefit  of 
his  liability  thereby  transferred  from  the  defendant  to  the 
plaintiff.2  The  only  questions  which  deserve  any  special  con- 
sideration in  this  section  are,  first,  concerninsc  the  liability  of 

O  •/ 

non-resident  persons,  and  second,  concerning  the  liability  of 
corporations,  whether  domestic  or  foreign.  It  is  well  known 
that  no  State  can  extend  its  process  so  as  to  afifect  persons  or 
property  beyond  its  territorial  limits,3  but  that  persons  resi- 
dent of  one  State  may,  by  voluntarily  going  into  another, 
subject  themselves  to  the  laws  and  tribunals  of  the  latter.4 
The  proper  application  of  these  two  principles  ought  to  be 
of  material  aid  in  determining  when,  and  in  what  circumstan- 
ces, a  non-resident  can  be  summoned  and  charged  as  gar- 
nishee. If  the  person  sought  to  be  garnished  resides  in  an- 
other State,  but  has  property  of  the  defendant  in  the  State, 
where  the  writ  issues,  or  owes  the  defendant  a  debt  payable 
there,  he  may,  when  he  comes  within  the  latter  State,  though 
but  for  a  temporary  purpose,  be  summoned  and  charged  as  a 
garnishee.5  In  all  other  cases,  no  one  can  be  held  as  gar- 

r.  H.  S.  &  L.  S.  38  Cal.  151)  or  the  treasurer  or  cashier  of  a  corporation, 
(Sprague  r.  S.  N.  Co.  52  Me.  592)  is  insufficient.  Under  most  statutes,  this 
officer  must  be  either  the  president,  secretary,  or  managing  agent.  If  a  safe  is 
rented  of  a  safe-deposit  company,  its  contents  are  deemed  to  be  in  possession  of 
the  lessee,  and  cannot  be  reached  by  a  garnishment  served  on  the  company. 
(Gregg  v.  Hilson,  8  Phila.  91.) 

1  Drake  on  Attachment,  Sec.  468. 

2  Scofield   r.  "White,  29   Vt.  330 ;  Wilder   v.  Eldridge,  17   Vt.  226.     Against 
married  women  (Thompson  v.  Sargent,  15  Abb.  Pr.  452). 

3  Freeman  on  Judgments,  Sec.  564. 

4  Ibid,  Sec.  566. 

6  Drake  on  Attachment,  Sec.  474 ;  Young  v.  Ross,  11  Fost.  201  ;  Jones  v. 
Winchester,  6  N.  H.  497.  A  resident  of  the  State  may  be  summoned  as  a  trustee 
when  ho  holds  the  property  of  a  non-resident  debtor.  (King  f.  Holmes,  7  Fost 
266  ;  Eaton  u.  Badger,  33  N.  H.  228.) 
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nishee  unless  he  resides  within  the  jurisdiction  of  the  Court 
by  which  he  is  summoned.1  In  Massachusetts,  it  was,  at  an 
early  day,  decided  that  a  corporation  aggregate  could  not  be 
subjected  to  trustee  process.2  In  New  York,  such  corpora- 
tions  have  been  held  to  be  exempt  from  proceedings  supple- 
mental to  execution,  whether  they  be  sought  to  be  pursued  as 
judgment-debtors,  or  as  owing  such  debtors.3  But,  in  a  vast 
majority  of  the  States,  domestic  corporations  are  subject  to 
proceedings  supplemental  to  execution,  and  also  to  garnish- 
ment, although  the  statute  does  not,  in  direct  terms,  make 
them  liable.  They  may  be  summoned  and  charged  as  "per- 
sons." 4  Corporations  chartered  by  two  or  more  States  may 
in  each  be  treated  as  domestic.5  On  the  other  hand,  corpora- 
tions chartered  by  or  under  the  laws  of  one  State  are  else- 
where regarded  as  foreign.  In  some  States,  it  seems  that  a 
foreign  corporation  can,  under  no  circumstances,  be  held  as  a 
garuishee.6  But  the  better  supported  rule  is  that  when  such 
corporations  carry  on  a  regular  business,  and  have  agents  and 
managers  in  a  particular  State,  they  so  far  submit  themselves  to 

1  Tamm  u.  Williams,  2  Chitty,  438     3  Doug.  281 ;  Crosby  v.  Hetherington, 
4  M.  &.  G.  933  ;  Day  v.  Paupierre,  7  D.  &  L.  12  ;  13  Ad.  &  El.  N.  S.  802  ;  Green 
v.  F.  &  C.  Bank,  25  Conn.  452  ;  Tingley  v.  Bateman,  10  Mass.  343  ;  Kay  v.  Un- 
derwood, 3   Pick.  302 ;  Hart  v.  Anthony,  15  Pick.  445  ;  Nye  v.  Liscombe,  21 
Pick.    2G3  ;  Lovcjoy   r.    Albee,  33   Me.  414 ;  Columbus    v.  Eaton,  35   Me.  391 ; 
Sawyer  r.  Thompson,  4  Fost.  510  :  Baxter  v.  Vincent,  G  Vt.  614  ;  Bates  v.  N.  O. 
R.  R.  Co.  4  Abb.  Pr.  72  ;    Willett  v.  Equitable  Ins.  Co.  10  Abb.  Pr.  193  ;   Mil- 
ler r.  Hooe,  2  Cranch's  C.  C.  G22  ;  Drake  on  Attachment,  Sees.  473,  474. 

2  Union  T.  v.  Jenkins,  2  Mass.  37. 

3  Hinds  v.  C.  N.  F.  R.  R.  Co.  10  How.  Pr.  -187  ;  Sherwood  r.  B.  &  N.  Y.  R.  R. 
Co.  12  How.  Pr.  136  ;  Hammond  v.  H.  R.  I.  &  M.  Co.  11  How.  Pr.  29 ;  20  Barb. 
378  ;  Carter  r.  Clarke,  7  Robt.  490.     But,  in  other  cases,  corporations  have  been 
held  liable  to  be  summoned  to  answer  whether  they  owe  defendant  or  have 
property  of  his  in  their  hands.     (Lowber  v.  Mayor  of  N.  Y.  5  Abb.  Pr.  2G8  ; 
McBride  r.  Farmers'  Branch  Bank,  7  Abb.  Pr.  347.) 

4  Baltimore  &  Ohio  R.  R.  v.  Gallahue,  12  Gratt,  655  ;  St.  Louis  P.  Ins.  Co.  v. 
Cohen,  9  Mo.  421  ;  Burton  v.  District  Township,  11  Iowa,  16G ;  Wales  v.  Musca- 
tine,  4  Iowa,  302  ;  Kuox  v.  Protection  Ins.  Co.  9  Conn.  430  ;  Boyd  r.  Chesapeake 
&  O.  Canal  Co.  17  Md.  195  ;  Taylor  v.  B.  &  M.  R.  R.  Co.  5  Iowa,  114.     A  cor- 
poration may  be  summoned    to   appear  as  a  judgment-debtor.     (Tompkins  v. 
Floyd  Co.  19  Ind.  197.) 

6  Baltimore  &  Ohio  R.  R.  Co.  v.  Gallahue,  12  Gratt.  G55  ;  Smith  r.  B.  C.  & 
U.  R.  R.  33  N.  H.  337.) 

6Danforth  i\  Penny,  3  Met.  564  ;  Gold  r.  Housatonic  R.  R.  Co.  1  Gray,  424 
Bradford  v.  Mills,  5  R.  I.  393  ;  Smith  r.  B.  C.  &  M.  R.  R.  33  N.  H.  337. 
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the  jurisdiction  of  such  State  that  they  can  there  be  garnished.1 
The  object  of  this  proceeding  is  to  discover  whether  any  per- 
son or  corporation  has  property  of  the  defendant's  subject  to 
execution.  To  accomplish  this  object,  a  full  and  liberal  ex- 
amination will  be  permitted,  and  all  persons  whose  knowledge 
is  likely  to  assist  in  the  discovery  may  be  questioned.2  Hence, 
the  defendant's  wife  may  be  summoned,  and  required  to  state 
whether  she  has  property  of  the  defendant  in  her  possession, 
or  under  her  control.3 

§  411.  To  whom  notice  must  be  given. — The  judicial 
proceedings  of  every  civilized  country  will  not  permit  the 
condemnation  of  any  person  without  first  giving  him  some 
notice  to  appear,  and  some  opportunity  to  make  his  defense. 
Therefore,  when  it  is  sought  to  make  any  person  liable  for  prop 
erty  in  his  hands,  which  it  is  alleged  belongs  to  the  defend- 
ant, the  former  must  first  be  summoned  and  examined  before 
an  order  can  be  made  requiring  hirn  to  surrender  possession 
of  the  property.4  Where  proceedings  are  instituted  for  the 
purpose  of  reaching  property  in  the  hands  of  a  third  person, 
while  there  is  no  doubt  that  such  person  must  be  brought  be- 
fore the  Court,  there  is  some  difference  of  opinion  whether 
the  defendant  in  execution  should  be  joined  with  him.  In 
Indiana,  it  is  well  settled  that  proceedings  supplemental  to 
execution  cannot  be  prosecuted  against  a  third  person  without 

1  United  States  Bank  v.  Merchants'  Bank,  1  Eob.Va.  573  ;  McAllister  v.  Penn. 
Ins.  Co.  28  Mo.  214 ;  Selma  B.  &  D.  E.  R.  Co.  v.  Dalton,  48  Geo.  352  ;  Brauser 
v.  N.  E.  F.  Ins.  Co.  21  Wis.  50G  ;  Jones  v.  N.  Y.  &  E.  E.  E.  Co.  1  Grant's  Cases, 
457  ;  Fithian  v.  N.  Y.  &  E.  E.  E.  Co.  31  Penn   St.  114. 

2  Clapp  v.  Lathi-op,  40  N.  Y.  328  ;  23  How.  Pr.  423 ;  Gibson  v.  Haggerty,  37  N. 
Y.  555  ;  5  Trans.  App.  143  ;  Curtois  v.  Harrison,  3  Abb.  Pr.  96  ;  12  How.  Pr.  359 ; 
Lowber  v.  Mayor  of  N.  Y.  7  Abb.  Pr.  248. 

SLockwood  u.Worstell,  15  Abb.  Pr.  430,  Note;  Mary  J.  O'Brien's  Case,  24 
Wis.  547.  Contra,  Macoiidray  v.  Wardle  and  Andrews  v.  Nelson,  7  Abb.  Pr.  3. 
See  Claremont  Bank  v.  Clark,  46  N.  H.  134. 

4  Hathaway  v.  Brady,  26  Cal.  581 ;  Cockfield  v.  Tourres,  24  La.  An.  168.  To 
impart  validity  to  proceedings  against  a  garnishee,  it  must  be  shown  that  the 
summons,  or  notice  to  appear,  was  served  on  him  as  required  by  law.  ( Mit- 
chell U.  Greenwald,  43  Miss.  167  ;  Jefferies  v.  Harvie,  38  Miss.  97  ;  Roy  r.  Heard. 
88  Miss.  544  ;  Moore  v.  Coats,  43  Miss.  225.)  He  cannot  be  enjoined  from  dispos- 
ing of  property  until  after  he  has  had  notice  to  appear.  (King  v.  Tuska,  I 
Duer,  635. ) 
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also  notifying  the  defendant  of  such  proceedings,  and  making 
him  a  party  thereto.1  But  the  better  opinion  is,  that  it  is 
within  the  discretion  of  the  Court  whether  the  defendant  shall 
or  shall  not  be  notified  of  proceedings  to  reach  property,  or 
to  collect  debts  claimed  to  be  due  to  him  from  some  third  per- 
son ;  and  that,  in  ordinary  cases,  a  defendant  is  not  of  right 
entitled  to  any  notice  of  such  proceedings,  nor  is  he  a  party 
thereto  in  such  a  sense  as  entitles  him  to  interfere  therewith, 
or  to  conduct  the  defense  of  the  person  summoned.2  If,  how- 
ever, the  appointment  of  a  receiver  is  sought,  it  is  said  that 
the  defendant  must  be  made  a  party,  and  given  notice  of  the 
hearing  of  the  application.3 

§  412.  The  effect  of  the  notice. — There  can  be  no  doubt 
that  the  service  of  a  garnishment,  or  of  a  notice  to  appear, 
issued  in  proceedings  supplemental  to  execution,  fixes  the  lia- 
bility of  the  person  upon  whom  service  was  made,  and  makes 
him  accountable  to  the  plaintiff  for  all  property  in  his  hands, 
and  for  all  debts  due  from  him  to  the  defendant  at  the  time 
of  such  service.'1  There  are  cases  which  indicate  that  a  lien 
is  also  established  upon  the  specific  property  in  the  hands  of 
the  garnishee.5  But,  upon  this  subject,  the  authorities  are, 
no  doubt,  conflicting,  and  are  yet  in  too  crude  a  state  to  war- 

1  Chandler  v.  Caldwell,  17  Ind.  250 ;  Wall  v.  Whisler,  14  Ind.  228 ;  O'Brien 
v.  Flanders,  41  Ind.  486  ;  Folsom  v.  Clark,  48  Ind.  414. 

2  Foster  v.  Prince,  18  How.  Pr.  258  ;  8  Abb.  Pr.  407  ;  De  Comeau  v.  The  Peo- 
ple, 7  Robt.  498;  Corning  u.  Tooker,  5  How.  Pr.  16  ;  Gibson  u.  Haggerty,  37 
N.  Y.  555  ;  5  Trans.  App.  143  ;  Lynch  v.  Johnson,  48  N.  Y.  27  ;  46  Barb.  56  ;  Ward. 
v.  Beebe,  17  Abb.  Pr.  1 ;  Seeley  v.  Garrison,  10  Abb.  Pr.  460  ;  Adams  v.  Hackett,. 
7  Cal.  187. 

3  Kemp  v.  Harding,  4  How.  Pr.  178 ;  Andrews   u.   Glenville  Woolen   Co.  11 
Abb.  Pr.  N.  S.  78. 

4  Ege  t;.  Kooutz,  3  Penn.  St.  109  ;  Ober  v.  Matthews,  24  La.  An.  90  ;  Brashear 
t>.  West,  7  Pet.  623  ;  McBryde  v.  Floyd,  2  Bay,  209  ;  Johnson  v.  Carry,  2  Cal. 
33;  Kyan  v.  Burkam,  42  Ind.  507  ;  Board  of  Ed.  r.  Scoville,  13  Kana.  29. 

6Remiecker  v.  Davis,  10  Rich.  Eq.  289  ;  Burlingamr  v.  Bell,  16  Masa.  318; 
Dore  i'.  Dawson,  6  Ala.  712;  Blaisdill  v.  Ladd,  14  N.  H..129.  In  the  following 
cases,  the  statement  is  made,  iu  general  terms,  that  a  lien  is  created  by  the  serv- 
ice of  the  notice  to  appear  :  Cooke  v.  Ross,  22  Ind.  157  ;  Porter  v.  Williams,  5 
How.  Pr.  441 ;  Union  Bank  r.  Union  Bank,  6  Ohio  St.  254 ;  Butler  v.  Jaffray, 
12  Ind.  504;  Graydon  v.  Barlow,  15  Ind.  197  ;  Miers  r.  Z.  &  M.  T.  Co.  13  Ohio, 
197  ;  Lynch  v.  Johnson,  48  N.  Y.  27  ;  Wilder  v.  Weatherhead,  32  Vt.  765  ;  St.it* 
t.  Linaweaver,  3  Head,  51. 
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rant  us  in  expressing  any  positive  opinion  as  to  the  position 
which  will  be  ultimately  established.1     The  effect  of  a  gar- 
nishment is  thus  stated  in  Sec.  453  of  Drake  on  Attachment : 
"  The  defendant's  rights  in  the  property  are  so  far  extin- 
guished as  to  prevent  his  making  any  disposition  of  it  which 
would  interfere  with  its  subjection  to  the   payment  of  the 
plaintiff's  demand,  when  that  shall  have  been  legally  per- 
fected ;  but,  for  every  purpose  of  making  any  demand  which 
may  be  necessary  to  fix  the  garnishee's  liability  to  him,  or  of 
securing  it  by  legal  proceedings,  or  otherwise,  his  rights  re- 
main unimpaired  by  the  pending  garnishment,  but,  of  course, 
can  be  exercised  only  in  subordination  to  the  lieu  thereby 
created.2    From  the  time  of  the  garnishment,  the  effects  in 
the  garnishee's  possession  are  considered  as  in  custodia  legis, 
and  the  garnishee  is  bound  to  keep  them  in  safety,  and,  it 
was  said  by  the  Supreme  Court  of  the  United  States,  is  not 
at  liberty  to  change  them,  to  convert  them  into  money,  or  to 
exercise  any  act  of  ownership  over  them.3     He  acquires  a 
special  property  in  them  as  agent  of  the  Court,4  and  is  en- 
titled to  hold  them  until  the  question  of  his  liability  is  de- 
termined, as  well  against  the  defendant  as  against  any  subse- 
quent purchaser  or  pledgee,5  even  though  the  attachment  be 
against  a  person  other  than  the  ostensible  owner  from  whom 
the   garnishee   received   them.6      They   cannot    lawfully   be 
levied  on  and  taken  out  of  his  possession  ; 7  but  if  that  should 
be  done,  the  officer  seizing  must  hold  them  subject  to  the  lieu 

1  If  a  stranger  to  the  execution  has  in  his  hands   property  of  the.   defendant, 
capable  of  manual  delivery,  and  liable  to  be  seized  and  sold  under  the  writ,  cer- 
tainly it  will  be  safer  to  make  a  direct   levy  on  such    property  than  to  summon 
the  bailee   thereof   as  garnishee.     For,  upon  such  property,  it  is  clear  that,  in 
many  of  the  States,  the  garnishment  creates  no  specific  lien,  and  does  not  pre- 
vent priority  being  conceded  to  a  direct  levy  made  at  a  subsequent  period.     ( John- 
eon  v.  Gorham,  6  Cal.  195  ;  Walcott  v.  Keith,  2  Foster,  196  ;  Moore  v.  Hol(,  10 
Gratt.  284  ;  Bigelow  u.  Andress,  31  111.  322  ;  Voorhees  v.  Seymour,  26  Barb.  569  ; 
Becker  v.  Torrance,  31  N.  Y.  631.) 

2  Hicks  v.  Gleason,  20  Vt.  139. 

8  Brashear  v.  West,  7  Pet.  608  ;  Mattingly  v.  Boyd,  20  How.  U.  S.  128 ;  Bigga 
).  Konns,  7  Dana,  405.     See  Staniels  v.  Raymond,  4  Gush.  314. 
*  Erskine  v.  Staley,  12  Leigh,  406. 
5  "Walcott  v.  Keith,  2  Fost.  196. 
«  Stiles  v.  Davis,  1  Black,  101. 
7  Scholefield  v.  Bradlee,  8  Mart.  495  ;  Erskine  v.  Staley,  12  Leigh,  406. 
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of  the  creditor  who  effected  the  garnishment.1  If  so  taken,2 
or  if  taken  from  him  by  a  wrong-doer,3  it  will  not  discharge 
the  garnishee's  liability  ;  but  it  may  furnish  ground  for  delay- 
ing proceedings  until  damages  can  be  reovered  of  the  party 
taking  them.  But,  if  the  garnishing  plaintiff  cause  a  levy 
find  sale  under  execution  to  be  made  of  the  property,  he  can- 
not afterward  hold  the  garnishee  in  respect  thereof."  4  It  is, 
at  all  events,  certain  that  no  lien  exists  anterior  to  the  service 
of  the  writ,  or  of  the  notice  to  appear.  Therefore,  though 
the  issuance  and  service  of  the  writ  is  anticipated,  the  debtor 
may  lawfully  make  payment  of  debts  or  deliver  property  until 
service  upon  him  has  been  made.5  Where  the  law  authorizes 
the  service  of  a  writ  by  leaving  a  copy  at  the  debtor's  residence 
or  place  of  business,  he  will  be  protected  in  payments  made 
by  him  in  good  faith  before  receiving  notice  of  such  service.6 
In  California,  the  plaintiff  in  execution  may,  without  asking 
leave  of  the  Court,  bring  an  action  directly  against  a  gar- 
nishee who  has  disposed  of  property  subject  to  the  writ  at 
the  time  of  its  service  upon  him.7 

§  413.  Suspension  of  liability  for  interest. — Where 
money  is  garnished  under  an  attachment,  no  judgment  can  be 
entered  against  the  garnishee  until  after  judgment  has  been 
rendered  against  the  defendant  in  the  principal  suit.  Until 
this  last  named  period,  the  garnishee  is  not  justified  in  paying 
the  money  either  to  the  defendant  or  to  the  plaintiff.  He 
must  keep  the  money  or  property  to  await  the  final  result  of 
the  proceedings  to  which  he  has  been  made  a  party.  While 
the  property  is  thus  tied  up  by  operation  of  law,  and  can 
neither  be  used  with  safety,  nor  paid  to  either  of  the  contend- 
ing parties,  it  has  always  been  considered  that  the  garuishee, 

1  Burlingame  v.  Bell,  16  Mass.  318 ;  Swett  v.  Brown,  5  Pick.  178. 

2  Parker  v.  Kinsman,  8  Mass.  485. 

3  Dispatch  Line  v.  Bellamy,  12  N.  H.  20G. 

4  Goddard  r.  Hapgood,  25  Vt.  351 ;  Clapp  v.  Rogers,  38  N.  H.  435. 
6  Wood  r.  Bodwcll,  12  Pick.  2G8  ;  Robinson  v.  Hall,  3  Met.  301. 

6  Williams  r.  Marston,  3  Pick.  65.     But  the  garnishee  will  not  be  released  be- 
cause after  service  upon  him   the  property  was  surrendered  by  his  clerk,  who 
knew  nothing  of  the  writ.      (Farrcll  v.  Pearson,  2G  111.  463.) 

7  Roberta  v.  Landecker,  9  Cal.  262  ;  Robinson  v.  Tevis,  38  Cal.  614. 
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if  free  from  fault  on  his  part,  and  not  occasioning  uor  con- 
tributing to  the  delay,  ought  not  to  be  charged  with  any  in- 
terest on  the  credit  or  money  which  is  attached  in  his  hands.1 
In  proceedings  supplemental  to  execution,  the  delay  commonly 
attending  proceedings  under  attachment  rarely  occurs.  If, 
however,  from  any  cause  not  attributable  to  the  party  sum- 
moned, a  considerable  delay  should  occur,  and  the  money  or 
credit  be  thus  tied  up  and  rendered  unproductive  in  his  hands, 
we  have  no  doubt  that  he  would  be  excused  from  paying  in- 
terest thereon. 

§  414.  Holds  only  demands  existing  at  service  of  the 
notice. — Where  the  effect  of  a  garnishment  depends  upon 
common-law  principles,  free  from  statutory  innovations,  the 
authorities  almost  unanimously  declare  that  it  must  be  de- 
termined by  the  relations  between  the  defendant  and  the 
garnishee  at  the  date  of  the  service  of  the  writ.2  Ilence, 
where  the  garnishee  was  contingently  liable  to  the  defendant 
at  the  service  of  the  writ,  it  was  decided  that  he  could  not  be 
held,  although  the  liability  afterward  was  freed  from  its  con- 
tingent character,  and  became  a  fixed  and  certain  debt.3  In 
Maryland,  a  garnishee  has  always  been  held  liable  if  he  owed 
to  defendant  anything  at  the  date  of  the  trial  of  the  garnish- 
ment suit,  though  no  indebtedness  existed  at  the  service  of 
the  writ.4  In  some  of  the  other  States,  by  virtue  of  statutory 
regulations,  the  liability  of  a  garnishee  includes  indebtedness 

1  Fitzgerald  v.  Caldwell,  2  Ball.  215  ;  1  Yeates,  274 ;  Updegraff  v.  Spring,  11 
S.  &  R.  190 ;  Willing  v.  Consequa,  Pet.  C.  C.  321 ;  Irwin  v.  Pittsburg,  43  Penn. 
St.  488 ;  Georgia  Ins.  Co.  r.  Oliver,  1  Kelly,  38  ;  Stevens  v.  Gwathmey,  9  Mo. 
636  ;  More  v.  Lowrey,  25  Iowa,  33G  ;  Blair  v.  Porter,  2  Beas.  267. 

2  Sands  v.  Roberts,  8  Abb.  Pr.  343  ;  Sanford  v.  Bliss,  12  Pick.  116  ;   Caton  v. 
Southwell,  13  Barb.  335 ;  Allen  v.  Hall,  5  Met.  263  ;  Tracy  v.  Bridges,  2  Miles, 
352  ;  Osborne  v.  Jordan,  3  Gray,  277  ;  Gerregani  r.  Wheelwright,  3  Abb.  Pr.  N. 
S.  264  ;  Wilcox  v.  Mills,  4  Mass.  218  ;  Browning  v.  Betts,  8  Pai.  568  ;  Hadley  v. 
Peabody,  13  Gray,  200;  Brackett  v.  Blake,  7  Met.  339  ;  Wood  v.  Partridge,  11 
Mass.  487  ;  Haffey  r.  Miller,  6  Gratt.  454  ;  Tyler  v.  Winslow,  46  Me.  318  ;  Maca 
v.  Heald,  46  Me.  136 ;  Board  of  Ed.  v.  Scovilie,  13  Kans.  29 ;  Bean  v.  Miss. 
Union  Bank,  5  Rob.  La.  333  ;  Davenport  u.  Swan,  9  Humph.  186  ;  Wood  u.  Wall, 
84  Wis.  647  ;  Norris  v.  Burgoyne,  4  Cal.  409 ;  Nash  r.  Gale,  2  Minn.  310. 

3  Williams  v.  A.  &  K.  R.  R.  Co.  36  Me.  201  ;  Meacham  u.  McCorbitt,  2  Met 
852. 

*  Glenn  v.  B.  &  S.  Glass  Co.  7  Md.  287. 


§  415  SUPPLEMENTAL    PROCEEDINGS.  684 

existing  at  the  time  of  his  answer  or  disclosure,  as  well  aa 
that  which  existed  at  the  service  of  the  writ.1  If  the  debt 
exists  at  the  service  of  the  writ,  it  is  subject  thereto,  although 
its  amount  cannot  be  ascertained  until  some  subsequent  period.2 
If  an  order  is  made  prohibiting  the  garnishee  from  transfer- 
ring or  disposing  of  his  property,  it  can  have  no  application 
to  moneys  received  by  him  for  services  rendered  after  the 
entry  of  the  order.3 

THE  ANSWER. 

§  415.  The  examination  and  answer  of  the  person 
summoned. — The  remarks  made  in  a  prior  section,4  concern- 
ing the  extent  and  thoroughness  of  the  examination  to  which 
the  defendant  must  submit,  are  equally  applicable  to  the  ex- 
amination of  the  persons  and  witnesses  summoned  in  this 
proceeding.5  The  garnishee  is  not  estopped  from  disputing 
his  prior  statements,  made  out  of  Court,  although  they  have 
been  the  sole  cause  of  the  institution  of  the  proceedings 
against  him.6  In  Maine  and  Massachusetts,  a  person  sum- 
moned under  trustee  process  cannot  be  compelled  to  answer 
any  question  tending  to  impeach  his  title  to  real  estate.7 
This  rule  has  been  repudiated  in  New  Hampshire  ; 8  and  we 

1  Franklin  F.  Ins.  Co.  r.  West,  8  W.  &  S.  350 ;  Mahon  v.  Kunkle,  50  Penn.  St. 
216  ;  Newell  v.  Ferris,  16  Vt.  135  ;  Young  i-.  Bank,  51  111.  73 ;  Sheetz  v.  Hoben- 
Back,  20  Penn.  St.  412  ;  Mayer  v.  Chattahoochee  N.  B.  51  Ga.  325  ;  Sping  v. 
Ayer,  23  Vt.  516 ;  Edgerly  v.  Sanborn,  6  N.  H.  307  ;  Palmer  v.  Noyes,  45  N.  H. 
174  ;  Cent.  P.  R.  R.  Co.  v.  Samraons,  27  Ala.  380.     The  rule  in  this  State  was 
formerly  in   accordance  with  common-law  principles.     (Hazard  i-.  Franklin,  2 
Ala.  349  ;  Jones  v.  Howell,  16  Ala.  695.) 

2  Franklin  F.  Ins.  Co.  v.  West,  8  W.  &  S.  350;  Kiiox  v.  Prot.  Ins.  Co.  9  Conn. 
430  ;  Nevins  v.  Eockingham,  5  Fost.  22.     As  to  tho  effect  in  the  character  and 
amount  of  the  debt  occurring  after  the  service  of  the  writ,  see  Drake  on  Attach- 
ment, Sec.  G70. 

3  Gerrcgani  v.  Wheelwright,  3  Abb.  N.  S.  264 ;  Woodman  v.  Goodcnough,  18 
Abb.  265  ;  Patten  r.  Low,  16  How.  Pr.  549  ;  Caton  v.  Southwell,  l.'J  Barb.  335  ; 
Browning  v.  Bettis,  8  Pai.  568  ;  McCoun  v.  Dorsheimer,  1  Clarke's  Ch.  144. 

4  See  Seo.  404. 

6  ])rake  on  Attachment,  Sees.  641-645. 

6  Lewis  v.  Prenatt,  24  Ind.  98. 

7  Boardman  v.  Roe,  13  Mass.  104 ;  Moore   r.  Towle,  33  Me.  133  ;  Russell    i> 
Lewis,  15  Mass.  127.    Overruled  as  to  personalty  in  Devoll  v.  Brown  well,  5  Pick. 
448. 

8  Bell  P.  Krndriok,  8  N.  H.  520. 
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cannot  ascertain  that  it  has  ever  been  recognized,  except  in 
the  States  already  named.  Whenever  a  garnishee  discovers 
that  he  has  committed  any  mistake  in  his  answer,  it  is  within 
the  discretion  of  the  Court  to  permit  him  to  amend  or  cor- 
rect it.1  This  discretion  ought  always  to  be  exercised  in  his 
favor,  whenever  it  appears  to  the  Court  that  he  has  been  act 
ing  in  good  faith.  In  some  of  the  States,  the  answer  of  a 
garnishee  or  trustee  must  be  accepted  as  true.  It  cannot  bo 
disputed.  If  it  does  not  establish  the  liability  of  the  person 
answering,  he  must  be  discharged.2 

The  more  generally  accepted  rule  is,  that  the  answer  must 
be  taken  as  prima  facie  true,  but  that  it  may  be  controverted 
and  disproved.3  In  some  of  the  States,  it  may  be  read  on  the 
trial  as  evidence  against  the  plaintiff.4  In  others  it  cannot.5 
So,  probably,  the  real  effect  of  the  answer  is,  in  most  of  the 
States,  like  that  of  answers  in  other  proceedings.  It  puts  in 
issue  the  allegations  of  the  plaintiff,  and  compels  him  to  estab- 
lish them,  by  such  competent  evidence  as  may  be  sufficient  to 

1  Smith  v.  Brown,  5  Cal.  118 ;  Tapp   r.  Green,  22  La.  An.  42 ;    Stedman  v. 
Vickery,  42  Me.  132  ;  Crerar  r.  M.  &  St.  P.  R.  R.  Co.   35  Wis.   G7  ;  Newell  v. 
Blair,  7  Mich.  103  ;  Russell  v.  Freedman's  S.  B.  50  Ga.  575  ;  Hovey  v.  Crane, 
12  Pick.  1G7 ;  Carrique  v.  Sidebottom,  3   Met.  297  ;  Buford  v.  Welborn,  6   Ala. 
818  ;  Murrell  r.  Johnson,  3  Hill,  S.  C.  12. 

2  Whitman  r.  Hunt,  4  Mass.  272  ;  Kelly  v.  Bowman,  12  Pick.  383 ;  Newell  r. 
Blair,  7  Mich.  103  ;  Laub  v.  Franklin  M.  Co.   18  Me.  187  ;   Barker  v.  Tabor,  4 
Mass.  81  ;   Cheathamr.  Trotter,  Peck,  198  ;  Thomas  v.  Sprague,  12  Mich.  120  ; 
•Conner  v.  Allen,  3  Head,  418  ;    Hawes  r.  Langton,  8   Pick.  G7  ;    Childress  r. 
Dickins,  8   Yerg.  113  ;  U.  S.  v.  Langton,  5   Mason,  280 ;  Moore  v.  Green,  4 
Humph.  299  ;  Brown  v.  Slate,  7  Humph.  112.     For  effect  of  answer  of  trustee 
in  New  Hampshire,  see  Burnham  r.  Dunn,  35  N.  H.  556. 

3  Mason  v.  McCampbell,  2  Ark.  506  ;  Britt  r.  Bradshaw,  18  Ark.  530  ;  Kergin 
v.  Dawson,  1  Gilm.  86  ;  People  r.  Johnson,  14  111.  342  ;  Rankin  v.  Simonds,  27 
111.  352  ;  Wilhelmi  v.  Haffner,  52  111.  222;  Helme  v.  Pollard,  14  La.  An.  306; 
Truit  v.  Griffin,  61  111.  26  ;  Coleman  r.  Fennimore,  16  La.  An.  253 ;  Drake  v. 
Buch,  35  Iowa,  472  ;  Barnes  r.  "Wayland,  14  La.  An.  791 ;  Elanchard  v.  Vargas, 
18  La.  486  ;  Thomas  v.  Sturgis,  32  Miss.  261 ;  Williams  r.  Jones,  42  Miss.  270  ; 
Davis  v.  Knapp,  8  Mo.  657  ;  Holton  v.  S.  P.  R.  R.  Co.    50  Mo.   151 ;  Bloch  u. 
Paul,  10  Mo.  103 ;  Hess  r.  Shorb,  7  Penn.  St.  231 ;  Ellison  v.  Tuttle,  26  Tex.  283 ; 
Beck  v.  Cole,  16  Wis.  95  ;  Erskine  v.  Sangster,  7  Watts,  150. 

4  Wellover  v.  Soule,  30  Mich.  481  ;  Devries  r.  Buchanan,  10  Md.  210;  Fair- 
field  t'.  McNany,  37  Iowa,  75  ;  Dawkins  r.  Giugouck,  13  111.  697. 

6  Myatt  v.  Lockhart,  9  Ala.  91  ;  Price  r.  Mazange,  31  Ala.  701 ;  Lasley  v. 
Sisloff,  7  How.  Miss.  157  ;  Dawkins  r.  Gault,  5  Rich.  151 ;  Keep  v.  Sanderson, 
12  Wis.  352. 
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satisfy  the  judge  or  jury  that  they  are  true,  and  that  the  al- 
legations set  forth  in  the  answer  are  untrue.  The  answer  of 
the  garnishee  will  never  be  distorted  so  as  to  bear  unduly  and 
unnaturally  against  him.  But  it  is  his  duty  to  speak  clearly 
and  distinctly  of  the  matters  within  his  knowledge.  If  he 
uses  language  of  doubtful  import,  and  leaves  it  uncertain 
whether  the  allegations  of  the  plaintiff  are  true  or  false,  his 
answer  will  be  construed  against  him.  Here,  as  in  other 
pleadings,  doubtful  language  will  be  construed  most  strongly 
against  the  person  using  it.1  Where  the  language  is  clear, 
and  correctly  states  the  facts,  but  a  doubt  arises  with  refer- 
ence tQ  their  legal  consequence,  there  is  no  reason  why  that 
doubt  should  be  solved  against  the  garnishee.2  On  the 
contrary,  he  ought  to  have  the  benefit  of  it,  because  no  per- 
son ought  to  be  subjected  to  a  recovery,  unless  the  law  and 
the  facts  preponderate  against  him.3 

§  416.  Defenses  available  to  garnishee. — Proceedings 
supplemental  to  execution  are  instituted  for  the  purpose  of 
subrogatiug  the  plaintiff  to  the  rights  of  the  defendant,  with 
respect  to  some  debt  owed  to  him  from  some  third  person,  or 
to  reach  the  defendant's  rights  to  property  in  the  hands  of 
such  third  person.  The  utmost  that  plaintiff'  can  claim  is  that 
he  be  permitted  to  exercise  all  the  rights  belonging  to  the 
defendant.  In  no  case  can  the  plaintiff'  acquire  a  lawful 
claim  to  that  to  which  the  defendant  had  no  claim  ;  nor  can 
the  plaintiff  resist  any  defense  which,  if  made  against  the  de- 
fendant, would  prove  successful.  In  considering  the  defenses 
which  a  garuishee  may  successfully  interpose,  we  are  led  to 
treat,  first,  of  defenses  having  their  origin  in  objections 

1  Sebor  v.  Armstrong,  4  Mass.  206 ;  Cleveland  r.  Clapp,  5  Mass.  201 ;  Kelly  r. 
Bowman,  12  Pick.  383  ;  Scott  v.  Ray,  18  Pick.  360  ;  Giddings  r.  Coleman  12  N. 
H.    153 ;  Sampson   v.  Hyde,  1C    N.  H.  492 ;  Ormsbee    i\  Davis,   5  R.  I.  442  ; 
Graves  v.  "Walker,  21  Pick.  160 ;  Hart  v.  Dahlgreen,  16  La.  559  ;  Scales  v.  Swan, 
9  Port.  163. 

2  Gordon  v.  Coolidge,  1  Sumn.  537 ;  U.  S.  v.  Langton,  5  Mason,  280. 

»  McCoy  v.  Williams,  1  Gilm.  584  ;  "Williams  r.  Housel,  2  Iowa,  154  ;  Mores 
v.  Marshall,  22  Iowa,  290  ;  Church  r.  Simpson,  25  Iowa,  408  ;  Banning  v.  Sib- 
ley,  3  Minn.  389 ;  Pioneer  P.  Co.  r.  Sanborn,  3  Minn.  413 ;  Chase  v.  North,  4 
Minn.  381  ;  Cole  u.  Slater,  5  Minn.  468. 
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to  the  proceedings  in  the  suit  in  which  the  garnishment 
issued  ;  and  secondly,  of  defenses  to  the  cause  of  action  which 
the  plaintiff  attempts  to  assert  against  the  party  summoned. 
With  respect  to  defenses  of  the  first  class,  it  seems  to  be  clear 
that  the  garnish ee  cannot  object  to  mere  errors  in  the  pro- 
ceedings, antecedent  to  the  judgment  under  which  he  is  sum- 
moned to  appear.  These  errors  can  only  be  objected  to  by  the 
defendant  himself.  If  he  sees  proper  to  waive  them,  the  gar- 
ni shee  will  not  be  allowed  to  urge  that  in  which  the  defendant 
has  thought  it  best  to  acquiesce.1  If,  however,  the  judg- 
ment is  void  for  any  cause,  the  apparent  acquiescence  of  the 
defendant  has  no  power  to  give  it  any  vitality.  It  is,  in  legal 
effect,  no  judgment.  The  garnishee  will  not  be  protected  in 
any  payment  he  may  make  under  it.  He  therefore  not  only 
may,  but  he  must,  avail  himself  of  the  void  character  of  the 
judgment  as  a  defense  to  any  proceedings  instituted  against 
him  thereon.2  Regarding  defenses  of  the  second  class,  the 
general  rule  obtains,  that  the  garnishee  may  avail  himself  of 
every  defense  which  could  have  proved  available  in  an  action 
brought  against  him  by  the  defendant.3  He  may  plead  the 
Statute  of  Limitations  ;  4  or  that  the  note  on  account  of  which 
he  is  summoned  was  given  without  any  consideration  ; 5  or 
that  it  was  assigned  by  the  defendant  previously  to  the  service 
of  the  garnishment  process  ; 6  or  that  the  plaintiff's  judgment 
has  been  satisfied  ; 7  or  that  the  garnishee  paid  the  debt  or 

1  St.  Louis  P.  C.  Co.  v.  Cohen,  9  Mo.  421  ;  Douglass  v.  Brown,  37  Tex.  528 ; 
Coit  v.  Haven,  30  Conn.  190 ;  Whitehead  v.  Henderson,  4  S.  &M.  704  ;  Matheny 
v.  Galloway,  12  S.  &  M.  475  ;  Foster  v.  Jones,  1  McCord,  116  ;   Camberford  •>:. 
Hall,  3  McCord,  345 ;  Gunn  v.  Howell,  35  Ala.  144  ;  Hollingsworth  v.  Ham- 
mond, 30  Ala.  668. 

2  Ford  v.  Hurd,  4  S.  &  M.  683  ;  Pierce  v.  Carleton,  12  HI.  358;  Berry  v.  An- 
derson, 2  How.  Miss.  649. 

3  Drake  on  Attachment,  Chap.  36  ;  Myers  v.  Baltzell,  37  Penn.  St.  491 :  Rus- 
sell v.  Hinton,  1  Murph.  468 ;   Farmers  &  M.  Bank  v.  Little,  8  Watts,  207 ; 
Sheldon  v.  Simonds,  "Wright,  724. 

*Geeu.  "Warwick,  2  Hayw.  N.  C.  354 ;  Hazen  v.  Emerson,  9  Pick.  144  :  Ben- 
ton  v.  Lindell,  10  Mo.  557  ;  Hinkle  v.  Currin,  2  Humph.  137. 
6  McCause  v.  McClure,  38  Mo.  41U. 

6  Smyth  v.  Ripley,  33  Conn.  306. 

7  Drake  on  Attachment,  Sec.  673  ;  Hinkle  v.  Currin,  1  Humph.  74  ;  Baldwin. 
v.  Morrill,  8  Humph.  132  ;  Spring  v.  Ayer,  23  Vt.  516  ;  Price  v.  Higgins,  1  Litt. 
274 ;  Gleasou  v.  Gage,  2  Allen,  410 ;  Howard  v.  Crawford,  21  Tex.  399. 
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delivered  the  property  to  the  defendant  prior  to  the  service 
of  the  writ.1  If  the  garnishee  is  summoned  on  account  of 
property  in  his  hands  belonging  to  the  defendant,  he  may 
defend  himself  to  the  same  extent  as  if  he  were  sued  for 
such  property  by  the  defendant.  If  the  property  is  not  sub- 
ject to  execution,  the  garnishee  may  plead  that  fact  in  his  de- 
fense. Although,  as  a  general  rule,  the  exemption  of  prop- 
erty from  execution  can  only  be  claimed  by  its  owner,  yet 
this  rule  does  not  apply  to  proceedings  by  garnishment.  If 
the  garnishee  has  in  his  possession  any  property  or  credit  of  the 
defendant  not  subject  to  execution,  he  certainly  may,  and  he 
probably  must,  assert  the  fact  of  such  exemption,  and  thereby 
prevent  the  property  from  being  taken  and  applied  under  the 
execution.2  Frequently  it  becomes  incumbent  on  a  garnishee 
to  assert  a  defense  to  avoid  being  twice  charged  for  the  same 

O  O 

debt.  He  may  have  notice  of  an  assignment,  or  of  some  other 
matter  or  proceeding  by  which  he  has  ceased  to  be  the  debtor 
of  the  defendant.  If,  from  not  availing  himself  of  this  de- 
fense, a  judgment  is  entered  against  him,  its  payment  will  not 
protect  him  from  subsequent  proceedings  brought  by  the  as- 
signee or  other  person  who  had  succeeded  to  the  defendant's 
rights.3  The  person  summoned  may,  prior  to  the  service  of 
notice  upon  him,  have  made  some  valid  contract  affecting  the 
defendant's  right  to  enforce  the  collection  of  the  debt,  or  to 
demand  the  possession  of  the  property.  This  contract,  if 
made  in  good  faith,  cannot  be  avoided,  impaired,  or  varied 
by  the  garnishment.  The  garnishee  may  assert  it  against 
the  judgment-creditor  as  fully  as  he  was  entitled  to  assert  it 
against  the  judgment-debtor.4  Hence,  if  an  attorney  is  em- 

1  Drake  on  Attachment,  Sec.  674. 

2  Winterfield  v.  M.  &  St.  P.  R.  W.  Co.  29  Wis.  589;  Lock  v.  Johnson,  36  Me. 
464;    Staniels  v.  Raymond,  4  Gush.  314;    Caraker  u.  Matthews,  25  Geo.  571 ; 
Clark  v.  Averill,  31  Vt.  512  ;  Davenport  v.  Swan,  9  Humph.  186 ;  Stebbins  v. 
Peeler,  29  Vt.  289  ;  Pierce  r.  C.  &  N.  R.  \V.  Co.  2  Cent.  L.  J.  377  ;  Claghorn  v. 
Saussy,  51  Geo.  576  ;  Butler  v.  Clark,  46  Geo.  4G6. 

3  Colvin  v.  Rich,  3  Port.  175  ;  Lamkin  v.  Phillips,  9  Port.  98 ;  Hardy  v.  Hunt, 
11  Cal.  343  ;  Walling  v.  Miller,  15  Cal.  38 ;  Nugent  v.  Opdyke,  3  Rob.  La.  453 ; 
Milliken  v.  Loring,  37  Me.  408 ;  Prescott  r.  Hull,  17  Johns.   284  ;    Bunker  v. 
Gilmorc,  40  Me.  88. 

4  Drake  on    Attachment,  Sees.  517-520,  and   593-597 ;    Bait.  &  O.  R.  R.  v 
Wheeler.  18  Md   372  ;  Poe  v.  St.  Mary's  College,  4  Gill,  499;  Curtis  v.  Norris. 
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ployed  to  conduct  certain  litigation,  and  is  paid  his  fee  in 
advance,  he  cannot  be  compelled,  by  means  of  garnishment 
process,  to  surrender  any  portion  of  the  money  so  received.1 

§  417.  Offsets. — The  service  of  a  garnishment,  or  of  a 
notice  to  appear  in  proceedings  supplemental  to  execution, 
does  not  prejudice  the  right  of  the  person  summoned  to  offset 
demands  then  due  from  him  to  the  defendant,  by  presenting 
demands  due  to  him  from  the  defendant.2  But  such  offset 
cannot  be  obtained  after  the  service  of  the  writ  or  notice,  and 
then  successfully  employed  to  defeat  its  object.3  No  offset 
can,  as  a  general  rule,  be  available  to  the  garnishee,  unless, 
at  the  moment  when  he  is  served  with  the  writ,  such  offset 
could  have  been  asserted  as  a  cause  of  action  against  the 
defendant.  While  in  none  of  the  States  will  the  assertion  of 
demands  obtained  after  the  service  of  the  writ  be  permitted, 
yet  there  is  a  difference  of  opinion  regarding  demands  exist- 
ing at  the  service  of  the  writ,  and  becoming  due  before  the 
garnishee  makes  his  answer  or  disclosure.  Thus,  in  Massa- 
chusetts,4 JS"ew  Hampshire,5  and  Vermont,6  the  garnishee  will 

8  Pick.  280  ;  Armor  v.  Cockburn,  4  Mart.  N.  S.  667 ;  Cutters  v.  Baker,  2  La.  An. 
572  ;  Oliver  t;.  Lake,  3  La.  An.  78 ;  Burnside  v.  McKinley,  12  La.  An.  505 ; 
Swisher  v.  Fitch,  1  S.  &  M.  594  ;  Owen  v.  Estes,  5  Mass.  330  ;  Mayhewr.  Scott, 
10  Pick.  54;  Cundie  v.  Bradford,  26  Ala.  512;  Vincent  v.  "Watson,  18  Penn. 
St.  96;  Collins  v.  Brigham,  11  N.  H.  420;  White  v.  Richardson,  12  N.  H.  93  ; 
Bray  v.  Wheeler,  29  Vt.  514. 

1  Randolph  v.  Randolph,  34  Tex.  181 ;  Wheelock  u;  Tuttle,  10  Gush.  123. 

2  Ashby  v.  Watson,  9  Mo.  236;  Firebaugh  v.  Stone,  36  Mo.  Ill ;  Hathaway 
v.  Russell,  16  Mass.  476 ;  Manufacturers'  Bank  v.  Merrill,  12  Me.  117 ;  American 
Bank  v.  Wall,  56  Me.  167  ;  Clarke  v.  Hawkins,  5  R.  I.  219  ;  Rankin  v.  Siraonds, 
27  111.  350 ;  Picquet  v.  Swan,  4  Mason,  443  ;  Beach  v.  Niles,  2  Pet.  675  ;  Farm- 
ers' Bank  v.  Gettinger,  4  West  Va.  305  ;  Seamon  v.  Bank,  4  West  Va.  339  ;  Ar- 
lege  v.  White,  1  Head,  241  ;  Sampson  v.  Hyde,  16  N.  H.  492  ;  Brown  v.  Warren, 
43  N.  H.  430 ;  Strong  r.  Bass,  35  Penn.  St.  333  ;  Powell  v.  Sammons,  31  Ala. 
552 ;  Paxon  v.  Mansfield,  2  Mass.  147 ;  Hazard  v.  Franklin,  2  Ala.  349 ;  Price 
v.  Hasterson,  35  Ala.  483  ;  Warfield  v.  Campbell,  38  Ala.  527. 

8  Sayles'  Tex.  Pr.  Sec.  406  ;  Dyer  v.  McHenry,  13  Iowa,  527. 

*  Boston  Type  Foundry  v.  Mortimer,  7  Pick.  166  ;  Smith  v.  Stearns,  19 
risk.  20. 

6  Boardman  v.  dishing,  12  N.  H.  105 ;  Boston  &  M.  K.  R.  v.  Oliver,  32  N. 
H.  172  ;  Swanscot  v.  Partridge,  5  Foster,  369. 

«  Strong  v.  Mitchell,  19  Vt.  644. 

F.  Ex.— 44. 
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be  allowed  for  any  offset  existing  at  the  time  of  bis  disclosure, 
though  not  due  at  the  service  of  the  writ,  provided  it  is  the 
fruit  of  some  obligation  or  liability  in  being  anterior  to  the 
service  of  the  writ.  In  Alabama,1  Arkansas,2  Delaware,3 
Maine,4  and  Pennsylvania,5  and  also  in  some  of  the  Federal 
Courts,6  the  rule  is  imperative  that  the  offset  must  be  due 
when  the  garnishment  is  made.  The  rule  that  the  garnishee 
can  assert  all  offsets  which  he  could  have  asserted  in  a  suit 
brought  against  him  by  the  defendant,  is  not  more  universally 
respected  than  is  the  other  rule,  that  all  offsets  which  could 
not  be  asserted  in  an  action  brought  by  the  defendant  are  not 
available  against  proceedings  by  garnishment.7  It  must  be 
remembered  that  the  garuishee's  right  to  avail  himself  of  a 
set-oft'  is  confined  to  cases  where  he  is  sought  to  be  charged 
for  a  debt  due  from  him  to  the  defendant.  If  he  has  prop- 
erty belonging  to  the  defendant,  the  fact  that  the  latter  is  in- 
debted to  him  can  constitute  no  defense  to  an  action  brought 

o 

for  the  recovery  of  such  property,  and  hence  it  can  neither  be 
a  defense  nor  a  set-off*  to  proceedings  seeking  to  reach  the 
same  property  by  garnishment.8  If,  however,  the  garnishee 
has  a  lien  on  the  property,  he  cannot  be  deprived  of  the  ben- 
efit of  such  lien  by  proceedings  in  garnishment.9  The  onus 
of  establishing  his  alleged  offsets  rests  upon  the  garuishee.10 

§  418.    The  examination  and  the  order  thereon  made. — 

When  the  examination  has  been  completed,  by  taking  the 

1  Self  v.  Kirkland,  24  Ala.  275. 

2  Field  v.  Watkins,  5  Ark.  C72  ;   "Watkins  v.  Field,  6  Ark.  391. 
8  Edwards  v.  Delaplaine,  2  Harring.  322. 

4  Ingalls  v.  Dennett,  G  Me.  79. 

5  Pcnnell  v.  Grubb,  13  Penn.  St.  552. 

<5  Taylor  v.  Gardner,  2  Wash.  C.  C.  488. 

7  Thomas  v.  Hopper,  5  Ala.  442  ;  Gray  v.  Badgett,  5  Ark.  16  ;  Blanchard  v. 
Cole,  8  Lou.  160  ;  Wells  v.  Mace,  17  Vt.  503 ;  Norcroas  v.  Benton,  38  Penn.  St.  217. 
Hence,  it  is  said  that  an  equitable   offset  cannot  be  allowed  iiia  Court  of  Law. 
(Loftin  v.  Shackleford,  17  Ala.  455.)     Nor  the  garnishee's  liability  as  surety. 
(Young  v.  Lin  ton,  G  Eich.  275  ;  Martin  v.  Solomons,  10  Rich.  533. 

8  Allen  v.  Hall,  5  Met.  263. 

0  Drake  on  Attachment,  Sec.  532 ;  Nathan  v.  Giles,  5  Taunt.  558  ;  Kirkman 
v.  Hamilton,  9  Mart.  297  ;  Nolen  v.  Crook,  5  Humph.  312 ;  Smith  v.  Clarke,  9 
Iowa,  241 ;  Curtis  v.  Norris,  8  Pick.  280 ;  Bank  v.  Levy,  1  McMullan.  431. 

10  Pennell  v.  Grubb.  13  Penn.  St.  552. 
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answers  of  the  persons  summoned,  and  of  such  witnesses  aa 
may  have  been  called  by  the  parties,  if  it  clearly  appears  that 
the  garuishee  did  not  have  any  property  of  the  defendant,, 
and  was  not  indebted  to  him,  he  ought  to  be  discharged.  Ify 
on  the  other  hand,  it  appears  that  thegarnishee  had  the  prop- 
erty of  the  defendant,  or  was  indebted  to  him,  then  the  judge? 
may  order  such  property,  if  not  exempt  from  execution,  to  be 
applied  toward  the  satisfaction  of  the  judgment.  But  "  if  it 
appears  that  the  person  or  corporation  alleged  to  have  prop- 
erty of  the  defendant,  or  to  be  indebted  to  him,  claims  an  in- 
terest in  the  property  adverse  to  him,  or  denies  the  debt,  the 
Court  or  judge  will  not  make  any  peremptory  order  for  the 
application  of  the  property  to  the  satisfaction  of  the  judg- 
ment.1 In  any  case  where  it  appears  that  the  person  sum- 
moned is  indebted  to  the  defendant,  but  has  not  the  pecuniary 
ability  to  pay  the  debt,  a  peremptory  order  for  its  payment 
will  not  be  made.2  But  the  judge  has  the  power  to  determine 
whether  a  party  has  the  ability  to  comply  with  the  order. 
The  person  summoned  may  deny  that  he  has  any  property  in 
his  possession.  The  other  evidence  may  be  such  as  to  pro- 
duce the  conviction  that  the  denial  is  false.  If  so,  the  judge- 
may  order  the  property  to  be  applied  to  the  satisfaction  of  the 
judgment,  and  may  enforce  his  order  by  imprisonment.3 
When  the  debt  is  denied,  or  an  adverse  claim  to  the  property 
interposed  by  the  person  summoned,  the  Court  will  authorize 
an  action  to  be  brought  for  the  recovery  of  the  property  or 
debt,  and  will  forbid  the  making  of  any  transfer  thereof  until 
the  action  can  be  prosecuted  to  judgment.  In  some  of  the 
States,  the  action  may  be  prosecuted  by  the  judgment-creditor, 
but  in  most  of  them,  it  must  be  instituted  and  carried  on  by 
a  receiver  appointed  by  the  judge  or  Court.  The  question  of 

1  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368  ;  Edmoiiston  u.  McLoud,  19  Barb. 
357  ;  Goodyear  v.  Betts,  7  How.  Pr.  187  ;  Tompkins  Co.  Judge  v.  Trapp,  21  How. 
Fr.  17  ;  Teller  v.  Randall,  40  Barb.  242  ;  People  v.  Hulburt,  4  How.  Fr.  440  ;  1 
Code  "R,  N.  S.  75. 

2  Patten  v.  Connah,  13  Abb.  Pr.  418  ;  Alexander  v.  Richardson,  7  Robt.  94. 

8  Dcstio's  Case,  2  Code  R.  98  ;  Kearney's  Case,  13  Abb.  Pr.  459  ;  Brush  v.  Lee, 
1  Abb.  App.  238.  In  Vermont,  a  person  summoned  as  a  trustee  is  not  entitled 
to  trial  by  jury.  (Huntington  v.  Bishop,  5  Vt.  186.)  In  California,  the  rule 
is  the  reverse  of  that  in  Vermont.  (Cahoon  v.  Levy,  5  Cal.  294.  ) 
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the  ownership  of  property  is  very  rarely  litigated  and  determ- 
ined by  the  judge  or  referee  before  whom  the  supplemental 
proceeding  is  conducted.  Various  important  and  difficult 
•questions  of  law  may,  however,  arise  where  the  ownership  of 
the  property  is  free  from  dispute.  Thus,  it  may  be  doubtful 
whether  the  property  or  debt  sought  to  be  made  available  to 
the  plaintiff  by  this  proceeding  can  be  forced  to  contribute  to 
the  payment  of  its  owner's  debts,  and  if  this  doubt  be  settled 
in  favor  of  the  plaintiff,  then  it  may  still  be  necessary  to  de- 
cide whether,  in  the  particular  case,  the  property  or  debt  is 
within  the  protection  of  the  various  exemption  laws.  All 
these  questions  must  be  litigated  in  the  supplemental  proceed- 
ing ;  and  the  decision  there  made  is  not  liable  to  collateral 
assault,  and  cannot  be  avoided  or  corrected  otherwise  than  by 
appeal.  As  the  person  summoned  is  bound  to  yield  obedience 
to  the  order  or  judgment  entered  against  him,  it  would  be  the 
grossest  injustice  not  to  shield  him  from  the  recovery  of  the 
same  demand  by  his  creditor,  the  defendant  in  the  judgment 
on  which  the  supplemental  proceeding  was  based.  The  gar- 
nishee  in  a  domestic  or  foreign  attachment,  who  paid  over 
moneys  in  pursuance  of  the  judgment  therein  entered  against 
him,  could  always  successfully  plead  the  recovery  and  payment 
m  bar  to  the  prosecution  of  the  same  demand  against  him  by 
his  creditor,  provided  his  conduct  in  the  garnishment  proceed- 
ings had  been  characterized  by  good  faith,  and  he  had  pre- 
sented all  the  defenses  known  to  him.1  No  doubt,  the  same 
rule  is  applicable  to  proceedings  supplemental  to  execution. 

1  Hitt  v.  Lacy,  3  Ala.  104  ;  Mills  v.  Stewart,  12  Ala.  90 ;  Killsa  r.  Lermond,  6 
Greenl.  116 ;  Taylor  v.  Phelps,  1  H.  &  G.  492 ;  Foster  r.  Jones,  15  Mass.  185 ; 
Barrow  v.  "West,  23  Pick.  270 ;  Holmes  v.  Remseii,  20  Johns.  229  ;  Coates  v.  Rob- 
erts, 4  Rawle,  100  ;  Moore  v.  Spackman,  12  S.  &  R.  287  ;  Drake  on  Attachment, 
Sees.  706-707.  As  to  plea  of  judgment  recovered  against  garnishee,  but  remain- 
ing unpaid,  see  Farmer  r.  Simpson,  G  Tex.  303  ;  Cook  r.  Field,  3  Ala.  53  ;  Bran- 
iion  v.  Noble,  8  Geo.  549 ;  Lowry  r.  Lumbermen's  Bank,  2  W.  &  S.  210  ;  Brown 
v.  Somerville,  8  Md.  444,  where  such  judgments  are  held  not  to  support  a  plea 
in  bar  till  satisfied.  But  the  preponderance  of  the  authorities  is  the  other  way. 
(Savage's  Case,  1  Salk.  291  ;  Turbill's  Case,  1  Saund.  67,  Note  1  ;  McDaniel  V. 
Hughes,  3  East,  367  ;  Matthews  r.  Houghton,  11  Mo.  377  ;  McAllister  r.  Brooks, 
22  Me.  80;  Sessions  u.  Stevens,  1  Fla.  233;  Covert  r.  Nelson,  8  Blackf.  265; 
Cheongwo  r.  Jones,  3  Wash.  C.  C.  359 ;  Perkins  r.  Parker,  1  Mass.  117  ;  Hull  v. 
Blake,  13  Mass.  153.)  But  the  Massachusetts  cases  are  modified  by  Meriam  v. 
Uundlett.  13  Pick.  511. 
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§  419.  Receivers,  their  appointment,  rights,  and  du- 
ties.— Most  of  the  statutes  providing  for  proceedings  supple- 
mental to  execution  authorize  the  appointment  of  a  receiver.1 
He  should  be  appointed  by  the  same  judge  before  whom  the 
proceeding  was  instituted,  and  by  whom  the  order  for  the 
examination  of  the  defendant,  or  other  person,  was  made.2 
Uowever  numerous  the  proceedings  against  the  judgment- 
debtor  may  be,  the  statutes  generally  provide  that  only  one 
receiver  shall  be  appointed,  or,  in  other  words,  the  same  per- 
son must  act  as  receiver  in  all  the  cases.3  It  is  no  objection 
to  the  appointment  of  a  receiver,  that  the  previous  examina- 
tions have  not  shown  that  the  judgment-debtor  is  possessed 
of  any  property  subject  to  execution.11  If,  however,  it  ap- 
pears that  the  debtor  has  abundance  of  property  for  the  sat- 
isfaction of  the  judgment,  which  can  be  reached  by  the  or- 
dinary process  of  levy  and  sale,  the  appointment  of  a  re- 
ceiver is  clearly  superfluous,  and  will  be  denied.5  In  ~New 
York,  it  has  been  held  that  the  appointment  will  not  be  made 
unless  an  execution  has  been  issued,  and  returned  wholly  or 
partly  unsatisfied.6  From  the  time  of  his  appointment,  the 
receiver  in  supplemental  proceedings  represents  both  the 
judgment-creditor  and  judgment-debtor,7  and  is  also  consid- 
ered as  a  general  trustee  for  aU  the  creditors  of  the  judgment- 
debtor.8  By  virtue  of  his  appointment  and  qualification,  the 
receiver  becomes  invested  with  all  the  personal  estate  of  the 
judgment-debtor,  which  is  liable  to  be  forced  to  contribute  to 
the  payment  of  his  debts.9  As  regards  this  personal  estate, 

1  Sec.  468,  C.  C.  P.  Ohio  ;  Sec.  298,  C.  C.  P.  N.  Y. ;  Sec.  324,  C.  C.  P.  of  S.  C.  ; 
Sec.  107,  p.  156G,  "Wis.  St. ;  Sec.  3141,  Code  Iowa ;  C.  C.  P.  Kans.  Sees.  491-495. 

2  Ball  v.  Goodenough,  37  How.  Pr.  479 ;  Smith  v.  Johnson,  7  How.  Pr.  39. 

3  Myrick  u.  Selden,  36  Barb.  15  ;  Bostwick  v.  Menck,  40  N.  Y.  383 ;  Andrews 
w.  Glennville  Woolen'  Co.  11  Abb.  Pr.  N.  S.  78. 

*  Myer's  Case,  2  Abb.  Pr.  47G  ;  Bloodgood  v.  Clark,  4  Pai.  574  ;  Browning  v. 
Bctta,  8  Pai.  568;  Fitzhugh  v.  Everingham,  6  Pai.  29  ;  Bailey  v.  Lane,  15  Abb. 
Pr.  373,  Note. 

«  Second  Ward  Bank  v.  Upmann,  12  Wis.  499. 

6  Darrow  u.  Lee,  16  Abb.  Pr.  215. 

7  Gumming  v.  Egerton,  9  Bosw.  684. 

8  Bostwick  v.  Beizer,  10  Abb.  Pr.  197. 

9  Moak  v.  Coates,  33  Barb.  498  ;  Chautanque  Co.  Bank  v.  Kisley,  19  N.  Y. 
169. 
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no  assignment  from  the  defendant  to  the  receiver  is  necessary, 
and  an  order  of  the  judge,  or  Court,  directing  such  assign- 
ment, is  erroneous.1  But  the  defendant's  real  estate  does  not 
vest  in  the  receiver  by  virtue  of  the  appointment.  A  con- 
veyance is  necessary,2  and  this  the  defendant  will  be  com- 
pelled to  execute.3  The  title  of  the  receiver  does  not  relate 
back  to  any  time  anterior  to  his  appointment,4  and  it  proba- 
bly does  not  commence  until  he  has  filed  his  appointment, 
and  done  such  other  acts  as  are  necessary  to  qualify  him  for 
entering  upon  the  performance  of  the  duties  of  his  office.5 
Neither  does  the  title  of  the  receiver  embrace  any  property 
acquired  by  the  defendant  subsequent  to  his  appointment  or 
qualification.6  Hence,  if  exempt  property  be  destroyed  by  fire 
after  the  qualification  of  the  receiver,  the  proceeds  of  an  insur- 
ance effected  thereon  are  regarded  as  in  the  nature  of  a  subse- 
quent acquisition,  and  do  not  vest  in  the  receiver.7  The  re- 
ceiver represents  both  the  creditors  and  the  debtor.  He  may 
sue  to  recover  any  property  which  could  be  recovered  either 
by  the  debtor  or  by  the  creditors,  or  by  both  combined.  He 
can,  therefore,  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  made  by  the  debtor,8  but  he  can  sustain  such 
action  only  so  far  as  may  be  necessary  to  secure  the  rights  of 
the  creditors  whom  he  represents.  Where  property  has  been 
fraudulently  conveyed  by  the  defendant,  the  receiver  has  no 
lien  thereon  by  virtue  of  his  appointment.  He  can  only  ac- 
quire such  lien  by  commencing  an  action  for  the  recovery  of 
the  property.9 

§  420.   All  the  kinds  of  property  subject  to  levy  and 
sale,  or  to  garnishment,  may,  no  doubt,  be  reached  by  pro- 

1  Ball  v.  Goodenough,  37  How.  Pr.  479  ;  Ten  Broeck  u.  Sloo,  13  How.  Pr.  28 ; 
2  Am.  Pr.  234. 

2  Moak  v.  Coates,  33  Barb.  498  ;   Chautauque  Co.  Bank  v.  Risley,  19  N.  T.  3G9. 

5  Fenner  v.  Sanborn,  37  Barb.  G10. 

4  Becker  >:.  Torrance,  31  N.  Y.  G31 ;  Stewart  v.  Foster,  1  Hilt.  505;  Campbell 
D.  Genet,  2  Hilt.  295 ;  Fillmore  v.  Horton,  31  How.  Pr.  424. 

6  Rogers  r.  Corning,  44  Barb.  229  ;  Conger  v.  Sands,  19  How.  Pr.  8. 

6  Graff  r.  Bonnett,  25  How.  Pr.  470  ;  Campbell  r.  Foster,  16  How.  Pr.  275. 

7  Sands  v.  Roberts,  8  Abb.  Pr.  313. 

8  Bostwick  r.  Menck,  40  N.  Y.  383  ;  Kennedy  r.  Thorpe,  3  Abb.  Pr.  N.  S.  131 . 
ILimlin  r.  Wright,  '23  Wis.  491. 

»  Fields  v.  Sands,  8  Bosw. 
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ceedings  supplemental  to  execution.  Property  exempt  from 
execution  is  also  exempt  from  the  operation  of  supplemental 
proceedings.1  Where  a  receiver  is  appointed,  he  is,  no  doubt, 
entitled  to  a  conveyance  from  the  defendant  of  all  his  real 
property  subject  to  execution  at  law  ;  and,  without  any  for- 
mal transfer,  becomes,  by  virtue  of  his  appointment  and 
qualification,  vested  with  the  title  to  all  the  defendant's 
personal  estate  subject  to  garnishment,  or  to  direct  levy  and 
sale  under  execution.  The  defendant  may  be  required  to 
transfer  to  the  receiver  the  title  to  property  situate  in  an- 
other State.2  The  receiver  is  entitled  to  an  estate  by  cur- 
tesy  held  by  the  defendant,8  and  also  to  the  defendant's  right 
to  have  dower  assigned.4  The  chief  difficulty  in  describing 
the  scope  of  supplemental  proceedings  arises  with  reference  to 
assets  of  an  equitable  character.  In  New  York,  it  is  said 
that  these  proceedings  can  reach  everything  which  could 
formerly  have  been  made  to  contribute  to  the  payment  of 
judgments  by  the  aid  of  creditors'  bills.5  The  scope  of  these 
bills  was  unusually  extensive  in  that  State.  They  could  reach 
choses  in  action  arising  from  torts  committed  on  the  property 
of  plaintiff,6  all  kinds  of  choses  in  action  and  equitable  rights,7 
the  interest  of  an  heir  prior  to  the  distribution  of  his  ances- 
tor's estate,8  and  the  interest  of  a  partner  in  the  assets  of  the 
firm.9  A  trust  created  by  a  defendant  for  his  own  benefit 
may  be  made  available  to  his  creditors  by  supplemental  pro- 

1  The  earnings  of  the  defendant,  necessary  for  the  support  of  his  family,  and 
duo  for  services  rendered  within  a  specified  time  prior  to  the  service  of  the  notice, 
are  usually  exempt.     (Bush  v.  White,  12  Abb.  Pr.  21 ;  jVIartin  v.  Sheridan,  2 
Hilt.  586.)     A  cause  of  action  arising  from  the  destruction  of  exempt  property 
is  also  exempt.     (Andrews  v.  Rowan,  28  How.  Pr.  126.) 

2  Tenner  v.  Sanborn,  37  Barb.  610 ;  Bunn  v.  Fonda,  2  Code  li.  70  ;  Bailey  v. 
Kycler,  10  N.  T.  363. 

3  Beamish  v.  Hoyt,  2  Robt.  307. 

4  Moak  v.  Coats,  33  Barb.  498  ;  Stewart  v.  McMartin,  5  Barb.  438. 
6  Drought  v.  Curtiss,  8  How.  Pr.  55. 

6  Gillet  v.  Fairchild,  4  Den.  80  ;  Hudson  v.  Plets,  11  Pai.  180 ;  Brouwer  v. 
Hill,  1  Sandf.  649  ;  Riddle  on  Supp.  Pro.  111-112.  But  not  a  cause  of  action  for 
•jlander,  deceit,  or  other  personal  tort.  (Zabriskie  v.  Smith,  13  N.  Y.  332.) 

TEdmestou  v.  Lyde,  1  Pai.  637 

8  McArthur  v.  Hoysradt,  11  Pai.  495. 

»  Eager  v.  Price,  2  Pai.  333;  Webb  v.  Overman,  6  Abb.  Pr.  92. 
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ceedings  ; 1  but  it  is  otherwise  of  his  beneficial  interest  in  a 
trust  created  for  his  benefit  by  some  third  person.2  In  Indi- 
diaua,  the  plaintiff  may,  by  supplemental  proceedings,  set 
aside  u  fraudulent  transfer,3  or  have  the  defendant's  interest 
under  a  contract  to  purchase  real  estate  sold.4  The  statutes 
of  some  of  the  States  especially  specify  equitable  interests 
as  being  subject  to  these  proceedings.5  In  order  to  support 
proceedings  directed  against  equitable  assets,  it  must  be 
shown  that  the  defendant  has  no  accessible  real  nor  personal 
estate,  subject  to  execution  at  law,  of  sufficient  value  to  sat- 
isfy the  judgment.6 

§  421.  Power  to  punish  for  contempt. — By  the  service 
of  the  original  order  to  appear,  the  judge  by  whom  it  is  made 
acquires  jurisdiction  over  the  party  summoned  to  answer,  and 
may  thereafter  punish  any  party  or  witness  for  disobedience 
to  any  order  of  the  Court.7  The  exercise  of  the  power  to 
punish  for  contempt  is  generally  regarded  as  discretionary  in 
its  nature.  Hence,  it  has  been  held  that  an  order  of  a  judge 
refusing  to  punish  a  party  for  disobedience  is  not  appealable.8 
A  witness  may  be  fined  or  imprisoned  for  refusing  to  answer 
proper  questions.9  A  party  may  be  adjudged  guilty  of  a  con- 
tempt, and  punished  therefor,  if  he  fails  to  appear  at  the  time 
originally  appointed,  or  at  an  adjourned  meeting,10  or  if  he 
confesses  a  judgment,11  or  conveys  or  incumbers  lands,  whether 
situate  in  another  State  or  not,  for  the  purpose  of  rendering 

1  "Watson  v.  Le  Row,  6  Barb.  481. 

2  Scott  v.  Kevins,  G  Duer,  G72  ;  Campbell  v.  Foster,  16  How.Pr.  275  ;  Stewart 
u.  Foster,  1  Hilt.  505 ;  Campbell  v.  Foster,  35  N.  Y.  3G1 ;  Locke  u.  Mabbett,  3 
Abb.  App.  CS  ;  2  Keyes,  457  ;  Graff  v.  Bonnett,  31  N.  Y.  9. 

3  Burt  v.  Hoittinger,  28  Ind.  214  ;  Witherow  v.  Higgins,  13  Ind.  440. 

4  Figg  v.  Snook,  9  Ind.  202. 
6  Sec.  458,  C.  C.  P.  of  Ohio. 

6  Lee  u.  Harback,  2  AVest  L.  M.  527 ;  State  Bank  v.  Oliver,  1  Disney,  159 ; 
Kiaer  v.  Sawyer,  4  Kans.  503. 

7  Myers  v.  Janes,  3  Abb.  Pr.  301 ;  Wickes  v.  Dresser,  4  Abb.  Pr.  93  ;  13  How. 
Pr.  331. 

8  Joyce  v.  Holbrook,  7  Abb.  Pr.  338. 

»  Clapp  u.  Lathrop,  23  How.  Pr.  423  ;  People  v.  Marston,  18  Abb.  Pr.  257. 

10  Parker  r.  Hunt,  15  Abb.  Pr.  410,  Note  ;  Ross  v.  Clussman,  3  Sandf.  G7G  ;  1 
Code  R.  N.  S.  91. 

11  Finner  v.  Sanborn,  37  Barb.  G10. 
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the  proceedings  against  him  less  effectual.  The  judge  will 
take  notice  of  the  non-appearance  of  a  defendant  or  other 
party  summoned,  and  will  punish  him  therefor  without  re- 
quiring the  matter  to  be  brought  to  his  attention  by  affidavit.1 
A  party  will  be  punished  for  not  delivering  property  as  re- 
quired by  the  order  of  the  judge,2  or  for  drawing  money  out 
of  a  bank  and  using  it,3  or  for  making  any  other  disposition 
of  his  property  to  the  prejudice  of  the  plaintiff  and  in  diso- 
bedience to  an  existing  injunctive  order. 

§  422.  Costs  are  usually  allowed  to  the  prevailing 
party  in  proceedings  supplemental  to  execution,  as  in  other 
cases.4  Parties  summoned  to  appear  and  answer  are,  when 
free  from  fault,  entitled  to  their  costs  and  disbursements.5 
The  defendant,  though  notified  to  appear,  can  recover  no  costs 
when  he  is  not  examined.0  "Witness  fees  may  be  allowed.7 
The  costs  may  be  paid  out  of  the  funds  in  the  hands  of  the 
receiver ; 8  or  out  of  moneys  due  to  the  defendant,  and  in  the 
possession  of  the  person  summoned  to  answer.9  If  a  receiver 
prosecutes  a  suit,  the  creditors  are  not  responsible  for  the 
costs,  unless  it  was  instituted  or  carried  on  at  their  request.10 

§  423.  Payment  to  sheriff  having  execution. — Many 
of  the  statutes  concerning  proceedings  supplemental  to  ex- 
ecution contain  a  provision  under  which,  "  after  the  issuing 
of  an  execution  against  property,  any  person  indebted  to  the 
judgment-debtor  may  pay  to  the  sheriff  the  amount  of  his 
debt,  or  so  much  thereof  as  shall  be  necessary  to  satisfy  the- 

1  Miller  v.  Adams,  52  N.  T.  409. 

2  Boyd  v.  Boyd,  C9  N.  C.  97 ;  Deposit  Bank  v.  Wickham,  44  How.  Pr.  421. 

3  People  v.  Kingsland,  3  Abb.  App.  526. 

4  Sec.  301  of  C."C.  P.  of  New  York. 

6  Anonymous,  11  Abb.  Pr.  108 ;  3  Sandf.  725  ;  Hulsaver  v.  "White,  11  How.  Pr, 
116. 

6  Engle  v.  Bonneall,  2  Sandf.  G79  ;  3  Code  R.  205. 

7  Davia  v.  Turner,  4  How.  Pr.  190  ;  Muscott  ?-.  Borage,  27  How.  Pr.  85. 

8  Webber  v.  Hobble,  13  How.  Pr.  382. 

»  Kearney's  Case,  13  Abb.  Pr.  459  ;  22  How.  Pr.  309. 

10  Cutter  v.  Beilly,  31  How.  Pr.  472 ;  Wheeler  v.  Wright,  23  How.  Pr.  228. 
For  cases  concerning  costs  under  trustee  process,  see  Bell  v.  Glazier,  13  N.  H. 
134  :  Hills  v.  Smith,  28  N.  H.  369  ;  Hale  v.  Knapp,  1  Penn.  St.  213. 
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execution,  and  the  sheriff's  receipt  shall  be  a  satisfaction  for 
as  much  of  the  amount  as  is  so  paid."  l  "Where  statutory  pro- 
visions of  this  nature  are  in  force,  there  cannot  be  any  doubt 
that  a  payment  made  to  the  sheriff  will  be  a  discharge  of  a 
debtor  as  to  the  amount  which  is  so  paid,  provided  that  at 
the  time  of  payment  the  person  paying  is  still  the  debtor  of 
the  judgment-debtor.2  But  it  is  evident  that  the  Courts  look 
upon  this  statutory  provision  with  disfavor,  and  arc  inclined 
to  give  it  a  strict,  rather  than  a  liberal,  interpretation.  In  one 
case,  it  was  held  that,  as  this  statute  was  in  derogation  of  the 
common  law,  "  the  word  '  person '  would  not  be  held  to  include 
persons"  ;  and  hence,  that,  while  a  "person"  owing  a  debt 
could  lawfully  make  payment  thereof  to  the  sheriff,  yet  if 
the  debt  was  owing  from  two  or  more  persons,  they  could  not 
make  such  payment.3  "Where  a  payment  made  under  this 
statute  is  relied  upon  as  a  defense  to  an  executiou,  it  must  be 
specially  pleaded  by  the  defendant,4  and  he  must,  at  the  trial, 
make  legal  proof  of  the  existence  of  the  judgment  under 
which  the  payment  was  made.5  These  statutory  provisions 
apply  to  debts  only.  Hence,  one  who  is  liable  to  a  judgment- 
debtor,  for  a  tort  committed,  cannot  discharge  such  liability 
by  payment  to  the  sheriff.6  If,  however,  the  liability  for  a 
tort  has  been  merged  into  a  judgment,  it  is  henceforth  to  be 
treated  as  a  debt.7  It  is  always  dangerous  for  a  debtor  to 
make  payment  to  a  sheriff  under  the  provision  of  these 
statutes  ;  for,  in  order  to  obtain  the  benefit  of  such  payment, 
it  is  incumbent  on  him  to  show  that  all  the  circumstances  con- 
templated by  a  strict  construction  of  the  statute  were  still  in 
existence  at  the  moment  the  payment  was  made.  Thus,  it 
may  happen  that,  without  the  knowledge  of  the  debtor,  the 

1  Sec.  293,  Code  of  N.  T.  ;  Cal.  C.  C.  P.  Sec.  71G ;  Ohio  Code,  Sec.  463 ;  Sec. 
102,  p.  1566,  Taylor's  St.  of  Wis. ;  Sec.  1303,  Comp.  Laws  of  Nev.  ;  Sec.  319,  C. 
C.  P.  of  S.  C.  ;  C.  C.  P.  Kims.  Sec.  486. 

2  Hallahan  r.  Crow,  15  Ohio  St.  176  ;  Davis  v.  Staples,  45  Mo.  567  ;  Kibbie  v. 
Howard,  7  Wis.  150;  Judd  v.  Littlejohn,  11  "Wis.  176  ;  Dunbar  v.  Harnesberger 
12  Wis.  373. 

3  ITowey  v.  Miller,  G7  N.  C.  459. 

4  Calkins  v.  Parker,  21  Barb.  275. 
6  Haiidley  v.  Greene,  15  Barb.  C01. 

6  Davenport  r.  Ludlow,  4  How.  Pr.  337. 

7  Mallory  v.  Norton.  21  Barb.  424. 
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debt  due  from  him  to  the  judgment-debtor  has  been  assigned. 
In  such  an  event,  the  payment  to  the  sheriff  is  no  defense  to 
an  action  brought  by  the  assignee.1  The  reasoning  by  which 
the  decisions  establishing  this  rule  of  law  are  sustained  is  best 
stated  in  the  opinion  of  the  Court  in  the  case  of  Robinson  v. 
"Weeks.2  In  that  case,  an  assignee,  having  sued  upon  a  debt, 
the  defendant  pleaded  payment  made  to  the  sheriff  before 
notice  of  the  assignment.  The  Court  said  :  "The  difficulty 
in  the  way  of  the  defendant  is  that,  at  the  time  of  making 
these  payments  to  the  sheriff,  he  was  not  in  fact  indebted  to 
the  judgment-debtor,  whose  debts  he  volunteered  to  pay. 
The  nominal  plaintiff  here  had  at  that  time  no  debt  or  de- 
mand against  the  defendant  which  he  could  enforce  at  law 
or  in  equity.  It  will  hardly  answer,  I  think,  to  say  that,  as 
he  received  no  notice  of  the  assignment,  he  had  a  right  to 
regard  himself  as  the  debtor  of  the  plaintiff,  and  is  therefore 
to  be  protected.  The  code,  it  is  true,  authorizes  a  debtor  of 
the  judgment-debtor  to  pay  the  amount  of  his  debt  upon  any 
execution  against  the  latter  in  the  sheriff's  hands  ;  but  it  does 
not  make  it  his  duty  to  do  so.  It  imposes  no  obligation  on 
him  whatever  ;  and  if  a  party  indebted,  instead  of  paying  his 
debt  to  the  person  to  whom  he  supposes  himself  indebted, 
and  where  he  mi^ht  learn  the  true  state  of  the  matter,  chooses 

O  ' 

to  go  and  pay  another  debt — which  the  law  does  not  require 
him  to  pay,  and  to  a  person  who  has  no  opportunity  of  know- 
ing whether  or  not  he  is  really  the  debtor  of  the  person  whose 
debt  he  undertakes  thus  to  satisfy — I  think  he  does  it  at  his 
peril.  He  must  see  to  it  that  he  pays  his  creditor's  debt,  or 
the  law  will  not  protect  him.  He  should  be  regarded  as  a 
volunteer,  taking  the  risk  of  paying  the  right  debt.  Had  the 
defendant  paid  the  nominal  plaintiff  the  amount  of  the  judg- 
ment, and  taken  his  discharge,  without  notice  of  the  assign- 
ment, he  would,  without  doubt,  have  been  protected.  Such 
payment  and  discharge  would  have  been  good  against  the  as- 
signee omitting  to  give  notice  of  his  rights.  But  the  assignee, 

1  Freeman  on  Judgments,  Sec.  42G  ;  Brown  v.  Ayres,  33  Cal.  425  ;  Country, 
man  v.  Boyer,  3  How.  Pr.  386  ;  2  Code  R.  C4  ;  Richardson  v.  Ainsworth,  20  How. 
t*r.  521.  Contra,  Drumm  i\  Sherman,  20  La.  An.  96. 

8  6  How.  Pr.  161 ;  1  Code  R.  N.  S.  314. 
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in  that  case,  would  have  had  his  remedy  against  such  nominal 
plaintiff  by  an  action  for  a  breach  of  the  implied  conditions 
of  the  assignment.  Here,  however,  the  party  assigning  has 
done  nothing  in  violation  of  the  assignment." 
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§  424.    The    objects  which  may  be  accomplished  by 

proceedings  in  equity  to  obtain  satisfaction  of  a  judgment  at 
law  are  three  :  1st.  A  full  and  complete  discovery  may  be 
obtained  of  all  the  defendant's  assets,  and,  when  discovered, 
they  may  be  compelled  to  contribute  to  the  payment  of  the 
plaintiff's  judgment. 1  2d.  Equitable  and  various  other  assets, 
not  subject  to  levy  and  sale  at  law,  may  be  sold  under  the  di- 
rection of  chancery,  and  the  proceeds  applied  to  the  payment 
of  the  plaintiff's  debt.2  3d.  Various  obstructions  may  be  re- 
moved from  property  liable  to  seizure  and  sale  at  law,  and  by 
their  removal  the  plaintiff's  legal  remedy  may  be  made  far 

Thomas  v.  Adams,  30  111.  37  ;  Clarke  v.  Webb,  2  H.  &  M.  8 ;  Gordon  v. 
Lowell,  21  Me.  251 ;  Lore  v.  Getsinger,  3  Halst.  Ch.  191 ;  Miers  v.  Z.  &  M.  T. 
Co.  11  Ohio,  273  ;  Cadwallader  v.  G.  &  A.  Society,  11  Ohio,  292  ;  Goss  v.  Lester, 
1  Wis.  51 ;  Hacker  r.  Kobeson,  8  K.  I.  141 ;  Hendricks  v.  Robinson,  2  Johns. 
Ch.  283 ;  Kimberly  v.  Sells,  3  Johns.  Ch.  467  ;  Boden  v.  Dillon,  1  Atk.  289 ;  2 
Barb.  Ch.  Pr.  148  ;  LeKoy  v.  Rogers,  3  Paige,  234. 

2  Roberts  v.  Hodges,  16  N.  J.  Eq.  299  ;  Harris  v.  Alcock,  10  G.  &  J.  226; 
Dorsey  v.  Dorsey,  10  Md.  466 ;  LeKoy  v.  Kogers,  3  Pai.  234 ;  Pratt  v.  St.  Clair, 
6  Ohio,  227  ;  Wallace  v.  Smith,  2  Handy,  78  ;  Williams  v.  Hubbard,  1  Walk. 
Ch.  28. 
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more  certain  and  efficient  than  it  would  otherwise  be.1     Thus, 
property  may  have  been  made  the  subject  of  liens  and  trans- 
fers made  to  defraud  creditors.     In  such  a  case,  the  creditors 
may  proceed  to  levy  and  sell  as  if  no  such  lien  or  transfer  ex- 
isted.2    Their  remedy  at    law  is  nevertheless  seriously  ob- 
structed, because  few  persons  can  be  found  willing  to  purchase 
property  at  execution  sales,  and  take   upon  themselves  the 
burden  and    the   risk  of  contesting  with  adverse  claimants. 
A  creditor  is  therefore  allowed  to  go  into  equity  to  test  the 
validity  of  claims  which  interfere  with  his  rights,  and  which 
he  believes  to  be  founded  in  fraud.     Upon  a  proper  showing, 
equity  will  remove  a  fraudulent  transfer,3  or  mortgage,1  or 
judgment,5  or  other  lien,  or  clear  away  a  cloud  from  the  title.6" 
It  may  be  that  the  objects  sought  by  a  creditor's  bill  cannot 
be  secured  without  restraining  the  defendants  from  making 

O  O 

transfers,  or  injuring  the  property,  or  from  doing  some  other 
act  tending  to  render  the  final  decree  ineffective.  "Whatever 
may  be  requisite  to  prevent  the  plaintiff's  suit  from  proving 
abortive  will  generally  be  done,  provided  it  is  not  beyond  the 
relief  which  equity  is  competent  to  extend.  Very  frequently, 
the  property  sought  to  be  reached  by  the  bill  is  taken  into 
the  possession  of  the  Court,  and  a  receiver  appointed  for  its 
protection  and  management.7  Usually,  there  is  great  danger 
that  the  property  sought  to  be  reached  by  the  bill  will  be 
transferred  by  the  defendant  to  some  third  person,  or  will,  by 

1  Folkes  v.  Hayden,  29  Miss.  123 ;  Dargan  v.  Waring,  11  Ala.  988  ;  Holt  u. 
Bancroft,  30  Ala.  193. 

2  Ante,  Sec.  136. 

3  Watts  v.  Gale,  20  Ala.  817  ;  Moffat  v.  Ingham,  7  Dana,  495  ;  Abbey  v.  Comin. 
Bank,  31  Miss.  434 ;  Pettet  v.  Shepherd,  5  Paige,  493  ;  Sheafe  v.  Sheafe,  40  1SL 
EL  516  ;  August  v.  Seeskind,  6  Coldw.  166  ;  Fay  v.  Jones,  1  Head,  442  ;  Gates  v. 
Boomer,  17  Wis.  455  ;  Heye  v.  Bolles,  2  Daly,  231 ;  33  How.  Pr.  236. 

4  Stowell  v.  Haslitt,  5  Lans.  380. 
6  Shaw  v.  Dwight,  27  N.  Y.  244. 

6  Saltmarsh  v.  Smith,  32  Ala.  404  ;  Myers  v.  Hewett,  16  Ohio,  419. 

7  Bloodgood  v.  Clark,  4  Paige,  574  ;  Curling  v.  Marquis  of  Townsend,  19  Ves. 
28  ;   Lent  v.  McQueen.  15  How.  Pr.  313 ;  5  Waits'  Pr.  642-3  ;  Fuller  r.  Taylor, 
2  Halst.  Ch.  301  ;   Osborn  v.  Heyer,  2  Pai.  342  ;  Fitzhugh  r.  Everingham,  6- 
Paige,  29;  Bank  v.  Schermerhorn,  Clark's  Ch.  214.      The  appointment,  title, 
powers,  and  duties  of  receivers  appointed  in  proceedings  instituted  by  judgment- 
creditors,  are  adequately  discussed  in  Chap.  12,  Sees.  399-471,  of  High  on  Re- 
ceivers. 
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some  other  means,  be  placed  in  a  situation  where  it  will  be 
either  difficult  or  impossible  to  make  it  answerable  to  the  de- 
cree which  may  ultimately  be  entered  in  the  case.  Hence,  it 
is  usual,  at  or  very  soon  after  the  filing  of  the  bill,  to  obtain 
an  injunction  to  prevent  the  defendant  from  making  any  dis- 
position of  his  property,  which  would  tend  to  make  the  suit 
ineffectual.1  If  a  fraudulent  obstruction  has  been  interposed 
to  hinder  or  delay  the  plaintiff  at  law,  he  sometimes  does  rot 
ask  equity  to  do  anything  beyond  removing  such  obstruction, 
for  when  it  is  removed  the  plaintiff  may  safely  proceed  at 
law  under  his  execution.  But  the  more  usual  practice,  both 
in  proceedings  to  remove  fraudulent  obstructions,  and  in  pro- 
ceedings to  reach  property  not  subject  to  execution  at  law,  is 
to  obtain  the  appointment  of  a  receiver,  and  thereby  bring 
the  property  within  the  custody  and  control  of  the  Court.2 
If  the  property  consists  of  real  estate,  the  defendants  are  re- 
quired to  execute  a  conveyance  to  the  receiver.  If  it  consists 
of  personalty,  the  title  vests  in  him  by  virtue  of  his  appoint- 
ment. After  he  has  been  vested  with  the  title,  the  receiver 
collects,  manages,  and  disposes  of  the  property  as  directed  by 
the  orders  and  decrees  of  the  Court ;  and  the  plaintiff,  when 
entitled  thereto,  obtains  satisfaction  out  of  the  funds  realized 
by  the  receiver. 

§  425.   The  property  -which,  by  a  creditor's  bill,  or  by 

a  bill  in  aid  of  execution,  may  be  reached  and  forced  to  con- 
tribute to  the  satisfaction  of  a  judgment,  no  doubt  embraces 
everything  which  can  be  the  subject  of  levy  and  sale  at  law. 
The  difficulty  is  in  determining  what  property,  not  subject  to 
execution  at  law,  may  be  made  liable  in  equity.  It  will  be 
remembered  that  equitable  estates  were  not  subject  to  execu- 
tion at  law.  Such  an  estate  may  be  reached  by  a  creditor's 
bill,  when  the  property  is  such  that  it  could  be  subjected  to 
execution  at  law,  if  the  debtor's  interest  therein  were  legal 
instead  of  equitable.3  Hence,  by  such  a  bill  the  complainant 

1  Caudler  v.  Pettit,  1  Paige,  168  ;  Bloodgood  v.  Clark,  4  Paige,  574 ;  Austin  v. 
Figueira,  7  Paige,  56  ;  5  Waits'  Pr.  652  ;  1  Barb.  Ch.  Pr.  659. 

2  Crippen  v.  Hudson,  13  N.  Y.  161 ;  Payne  v.  Sheldon,  63  Barb.  169  ;  5  Waits' 
Pr.  C51. 

3  Myers  v.  Amey,  21  Md.  302  ;  Wright  v.  Henderson,  7  How.  Miss.  539  ;  Hop- 
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may  obtain  the  benefit  of  property  paid  for  by  the  debtor, 
and  which  he  has  caused  to  be  conveyed  to  his  wife  or  some 
other  person,  either  as  a  gift,  or  to  hold  as  trustee  for  the 
debtor,1  or  of  improvements  placed  by  the  debtor  upon  the 
lands  of  his  wife  or  child,2  or  of  property  of  the  wife  of  the 
debtor,  to  which  the  latter  is  entitled  by  virtue  of  his  marital 
rights.3  No  doubt  a  person  cannot  create  a  trust  for  his  own 
benefit,  and  impose  the  condition  that  such  trust  or  its  proceeds 
shall  not  be  subject  to  the  payment  of  his  debts.  But  a  person 
may  create  a  trust,  and  vest  property  in  trustees  who  are  to 
pay  the  proceeds  of  the  trust  at  stated  periods  to  a  third  per- 
son, during  the  term  of  his  life,  for  his  support.  In  such  cir- 
cumstances, the  beneficiary  has  no  interest  which  can  be 
reached  under  a  creditor's  bill,  unless  when  he  permits  the 
amounts  to  which  he  is  entitled  to  accumulate  and  remain  in 
the  hands  of  the  trustees,  and  it  appears  that  they  are  not 
necessary  for  his  support.4  An  estate  by  sufferance,  or  a  mere 
permissive  occupancy,5  or  a  bare  possibility,6  cannot  be 
reached  by  a  creditor's  bill.  It  still  remains  doubtful,  where 
there  has  been  no  legislation  upon  the  subject,  whether  in  the 
absence  of  fraud,  or  any  other  well  known  ground  for  sup- 
kins  v.  Carey,  23  Miss.  54  ;  Bridgman  v.  McKissack,  15  Iowa,  260  ;  Mattocks  v. 
Humphreys,  17  Ohio,  336. 

1  Odenheimer  r.  Hauson,  4  McLean,  437  ;  State  v.  McCann,  24  How.  U.  S.  408 ; 
Hopkins  v.  Carey,  23  Miss.  54 ;  Love  v.  Graham,  25  Ala.  187  ;  Smith  v.  Parker, 
41  Me.  452  ;  Marshall  v.  Marshall,  2  Bush,  415  ;  Williams  v.  Michenor,  3  Stock. 
521 ;  Godbold   v.  Lambert,  8  Rich.  155 ;  Newell   v.  Morgan,  2   Harring.  225 ; 
Walcott  v.  Almy,  G  McLean,  23 ;  Rucker  v.  Abell,  8  B.  Mon.   5GG;  Demaru  v. 
Duskell,  3  Blackf.  115. 

2  Athey  v.  Knotts,  G  B.  Monr.  24 ;    Kirby  v.  Bruns,  45  Mo.  234. 

3  Bennett  v.  Dillingham,  2  Dana,  436  ;  Athey  v.  Knotts,  G  B.  Monr.  24.     But 
these  cases  show  that  equity  will  not  aid  a  creditor  to  obtain  satisfaction  out  of 
the  property  which  the  latter  is  entitled  to  from  his  wife,  until  a  sum  has  been 
settled  on  her  sufficient  for  her  support. 

4  Campbell  v.  Foster,  35  N.  Y.  361  ;  Stewart  v.  McMartin,  5  Barb.  538 ;  Locke 
v.  Mabbett,  2  Keyes,  457  ;  3  Abb.  Ct.  App.  68 ;  Brankall  v.  Ferris,  14  N.  Y.  41 ; 
Gaff  v.  Bonnett,  31  N.  Y.  9 ;  Wetmore   v.  Truslow,  51    N.  Y.  338  ;    Frazier  v. 
Barrmm,  19  N.  J.  Eq.  31G ;  Scott  u.  Nevius,  6  Ducr,  G72  ;  Clute  v.  Bool,  8  Paige, 
83  ;  Rider  r.  Mason,  4  Sandf.  Ch.  351  ;  Degraw  v.  Clason,  11  Pai.  136 ;  Genet  v, 
Foster,  18  How.  Pr.  50  ;  Hann  v.  Van  Voorhis,  15  Abb.  N.  S.  79 ;  Nichols  y. 
Eaton,  3  Cent.  L.  J.  38  ;    Fisher  i\  Taylor,  3  Ran.  33  ;  Shankland's  Appeal, 
44  Pean.  St.  113  ;  Leavitt  v.  Beirne,  21  Conn.  1.     But  see  Mcllvaino  v.  Smith, 
42  Mo.  45. 

&  Waggoner  v.  Speck,  3  Ohio,  293 ;  Gentry  v.  Harper,  2  Jones'  Eq.  177. 
6  Smith  v.  Kearney,  2  Barb.  Ch.  533. 
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porting  the  exercise  of  its  jurisdiction,  equity  will  assist  a 
•creditor  to  reach  those  assets  of  his  debtor  which,  under  no 
circumstances,  could  have  been  subject  to  execution  at  law. 
This  question  has  been  most  debated  with  reference  to  stocks 
.and  other  choses  in  action.  Notwithstanding  a  contrary  opin- 
ion expressed  by  some  very  eminent  American  jurists,  we 
judgo  that  the  weight  of  the  authorities  is  in  support  of  the 
view  that  equity  has  no  power,  in  ordinary  cases,  to  compel 
the  appropriation  of  choses  in  action  to  the  payment  of  their 
owners'  debts.1  But  where  a  sequestration  of  the  property 
of  a  defendant  is  being  made,  a  person  who  admits  owing 
him  a  sum  certain  may  be  compelled  to  make  payment 
thereof  to  the  sequestrators.2  It  has  also  been  insisted  that, 
where  there  is  no  other  method  of  obtaining  satisfaction, 
equity  ought  to,  and  will,  interpose  for  the  purpose  of  com- 
pelling satisfaction  to  be  made  out  of  the  defendant's  choses 
in  action.3  In  many  of  the  States,  statutes  have  been  enacted 
in  harmony  with  this  view.4  "What  stocks,  choses  in  action, 
franchises,  and  other  property  which  was  not  subject  to  exe- 
cution at  common  law,  can  now,  in  the  absence  of  any  stat- 
ute on  the  subject,  be  reached  by  a  creditor's  bill,  must  still 
be  regarded  as  unsettled.  By  such  bills,  creditors  have,  in 
several  instances,  succeeded  in  obtaining  satisfaction  out  of 

1  Dundas  v.  Duteus,  1  Ves.  Jr.  196 ;  Nantes  v.  Carrock,  9  Ves.  188 ;  Francis 
v.  Wigzell,  1  Mad.  264  ;  Eider  v.  Kidder,  10  Ves.  368  ;  McCarty  v.  Goold,  1 
Ball  &  B.  389  ;  Grogan  v.  Cooke,  2  Ball  &  B.  233  ;  Watkins  v.  Dorsett,  1  Bland. 
Ch.  533  ;  Stewart  v.  English,  G  Ind.  17G  ;  Shaw  v.  Aveline,  5  Ind.  380  ;  People 
v.  Stanley,  6  Ind.  410;  Keightley  v.  Walls,  27  Tnd.  284  ;  Williams  v.  Reynolds, 
7  Ind.  622  ;  McFerran  v.  Jones,  2  Litt.  219 ;  Donovan  v.  Finn,  Hopk.  Ch.  59. 

2  Francklyn  v.  Colhoun,  3  Swanst.  276  ;  Pelham  v.  Newcastle,  3  Swanst.  290 ; 
Keighler  v.  Nicholson,  4  Md.  Ch.  87  ;  Wilson  v.  Metcalf,  1  Beav.  263;  Keigh- 
ler  v.  Ward,  8  Md.  254 ;  Johnson  v.  Chippindall,  2  Sim.  55  ;  White  v.  Geraerdt, 
1  Edw.  Ch.  340. 

3  Caillaud  v.  Estwick,  1  Aust.  381  ;  Pendleton  v.  Perkins,  49  Mo.  565  ;  Powell 
i).  Ilowell,  63  N.  C.  283  ;  Edmeston  v.  Lyde,  1  Paige,  637  ;  Bayard  v.  Hoffman, 
4  Johns.  Ch.  450;  Taylor  v.  Jones,  2   Atk.  GOO;  King  v.  Dupine,  2   Atk.  600, 
Note;  Stinson  v.  Williams,  37  Geo.  170 ;  Rogers  v.  Jones,  1  Neb.  417. 

4  Davis  v.  Sharron,  15  B.  Mon.  64  ;  Estill  ».  Rodes,  1  B.  Mon.  314;  Patterson 
v,  Campbell,  9   Ala.  933  ;  Wright  v.  Petrie,  1   S.  &  M.  Ch.  282 ;  Crozier  v. 
Young,  3  Mon.  158  ;  Fuller  v.  Taylor,  2  Halst.  Ch.  301 ;  Fan  turn  r.  Green,  21 
N.  J.  E.I.  364  ;  Long  v.  Page,  10    Humph.  541 ;   Hitt  v.  Ormsbee,  14  111.  233 ; 
Bryuiis  v.  Taylor,  Wright,  245. 

F.  Ex.— 45. 
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the  interest  of  an  heir  or  distributee  while  still  in  the  hands 
of  an  executor  or  administrator;1  out  of  a  right  of  dower 
before  the  assignment  and  segregation  thereof  ; 2  out  of  mon- 
eys collected  under  execution  and  still  in  the  hands  of  the 
sheriff;3  out  of  moneys  earned  but  not  due;4  and  out  of 
money  collected  under  an  invalid  assignment.5  It  has  also 
been  determined  that  the  creditor  of  a  corporation  can  sus- 
tain a  creditor's  bill  to  compel  the  stockholders  to  pay  to  him 
delinquent  subscriptions  upon  its  stock.6  At  the  instance  of 
creditors  proceeding  in  equity,  receivers  have  been  appointed 
to  collect  the  tolls  and  enjoy  the  franchises  of  corporations  ; 7 
and  in  England  a  receiver  was  appointed  "  of  the  office  of  mas- 
ter forester  of  a  royal  forest."  Property  which  is  exempt 
from  execution  at  law  is  equally  exempt  from  proceedings  in 
creditors'  suits.9 

§  426.  Equity  will  not  interfere  while  a  legal  remedy 
exists. — If  the  defendant  has  property  subject  to  levy  and 
sale  at  law,  the  levy  and  sale  of  which  have  not  been  ob- 
structed by  any  fraudulent  transfer  or  lien,  or  by  concealment, 
the  plaintiff  must  take  out  his  execution  and  seek  its  satis- 
faction by  the  methods  provided  by  law.  It  is  always  a  suffi- 
cient answer  to  a  creditor's  bill,  that  the  defendant  has  prop- 

1  Moorea  v.  White,  3  Gratt.  139  ;  Ryan  v.  Jones,  15  111.  1 ;  Sayre  v.  Flournoy, 
3  Kelly,  541 ;  Farrar  v.  Haselden,  9  Rich.  Eq.  331 ;  Caldwell  r.  Montgomery,  8 
Geo.  10G  ;  Liang  v.  Brown,  21  Mich.  179.     But  in  some  of  these  cases  the  action 
of  the  Court  \vas  sanctioned  by  statute.     Funds  in  hands  of  an  executor  de  son 
tort  may  be  reached.   (Watts  v.  Gayle,  20  Ala.  817.) 

2  Stewart  v.  McMartin,  5  Barb.  438  ;  Tomkins  v.  Fonda,  4  Pai.  448. 

3  Brenan  v.  Burke,  G  Rich.  Eq.  200. 

4  Thompson  v.  Nixon,  3  Edw.  457  ;  Browning  v.  Bettis,  8  Pai.  568. 

5  Blood  v.  Marcuse,  38  Cal.  590. 

6  Henry  v.  V.  &  A.  R.  R.  Co.  17  Ohio,  187  ;  Miers  v.  Z.  &  M.  T.  Co.  11  Ohio, 
273,  and  13  Ohio,  197. 

7  Macon  &  W.  R.  R.  Co.  v.  Parker,  9  Geo.  377  ;  Miers  v.  Z.  &  M.  T.  Co.  11 
Ohio,  273;  Covingtcn  D.  Co.  v.  Shepherd,  21  How.  U.   S.  112;  Tripp  v.  C.  R. 
W.  Co.  17  Jur.  887  ;  21  E.  L.  &  E.  53.     See  Redfield  on  Railways,  Chap.  29, 
Sec.  22. 

8  Blanchard  v.  Cawthorne,  4  Sim.  5G6. 

9  Finn  in   v.  Malloy,  1   Jones  &  Sp.  382 ;  Cooney   v.  Cooney,  G5  Barb.  524  ; 
Hudson  v.  Plets,  11  Paige,  180  ;  7  N.  Y.  Leg.  Obs.  120  ;  Andrews  v.  Rowan,  28 
How.  Pr.  126. 
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erty  subject  to  execution,  and  of  sufficient  value  to  satisfy  the 
plaintiff's  demand.1  As  long  as  the  plaintiff  has  a  sufficient 
remedy  at  law,  equity  will  not  interfere  for  his  relief.  In 
Buch  a  case  he  needs  no  relief,  and  must  be  content  to  pursue 
his  rights  in  the  methods  prescribed  by  law.2  Hence,  while 
a  creditor's  bill  can,  under  the  old  system  of  practice,  be 
maintained  for  the  purpose  of  discovering  assets,  the  rule  is 
said  to  be  otherwise  where,  by  statutes  authorizing  the  sum- 
moning and  examining  the  defendant  as  a  witness  at  law,  a- 
bill  for  such  discovery  is  rendered  unnecessary.3  In  Alabama, 
it  was  held  that  a  fraudulent  transfer  might  be  vacated  in 
equity,  although  the  complainant  had  an  adequate  remedy  by 
garnishrnent.4  This  decision  is  opposed  to  the  majority  of  the 
decisions  elsewhere,5  and  conflicts  with  the  well-established 
rule,  that  equity  cannot  be  successfully  invoked  while  there  is 
an  adequate  remedy  at  law. 

§  427.    What  judgments  will  support  creditors'  suits. 

— Equity  does  not  ordinarily  interfere  in  behalf  of  a  person 
who,  though  he  claims  to  be  a  creditor,  has  not  established 

1  Storm  v.  Badger,  8  Paige,  130 ;  Canaday  v.  Nuttall,  2  Ired.  Eq.  265 ;  Wil- 
son v.  Dale,  5  Ind.  163  ;  Clark  v.  Strong,  16  Ohio,  317  ;  Second  Ward  Bank  v. 
Upmann,  12  Wis.  499  ;  Starr  v.  Rathbone,  1  Barb.  70  ;  Congdon  v.  Lee,  3  Edw. 
Ch.  304 ;  Parker  v.  Moore,  3  Edw.  Ch.  234 ;  Marr  v.  Southwick,  2  Port.  351. 

2  Mill  River  F.  A.  v.  Clafflin,  9  Allen,  101  ;  Field  v.  Barlow,  6  Blackf.  97  j 
Williams  v.  Sexton,  19  Wis.  42  ;  Lupton  v.  Lupton,  3  Cal.  120 ;  Tyler  v.  Peatt, 
30  Mich.  63  ;  Wilson  v.  Forsyth,  24  Barb.  105  ;  Weatherford  u.  Myers,  2  Duval, 
91;  Jordan  v.  Stephenson,  17  Iowa,  514;  Coleman  u.  Rives,  24  Miss.  634;  Law- 
son  v.  Grubbs,  44  Geo.  466  ;  Pease  r.  Snranton,  11  Geo.  33.    But  ' '  the  right  to  im- 
peach a  fraudulent  transfer  is  not  affected  by  the  fact  that  the  debtor  may  have 
other  property.    The  creditor  has  the  choice  of  the  part  upon  which  he  will  levy, 
and  the  debtor  cannot  take  away  the  election."     (Bump  on  Fraudulent  Convey- 
ances, p.  519,  citing  Yasser  v.  Henderson,  40  Miss.  519  ;  Wadsworth  u.  Havens, 
3  Wend.   411 ;    Wadsworth  v.  Williams,  100  Mass.  126 ;  Gaylord  v.  Coruch,  5 
Day,  223  ;  Bottsford  v.  Beers,  11  Conn.  369.)     We  doubt  the  correctness  of  the 
rule  as  stated  by  Mr.  Bump,  and  believe  that  a  Court  of  Equity  ought  not  to 
interfere  with  a  transfer  while  the  grantor  has   ample  property  with  which  to 
satisfy  the  complainant.     (Dunham  v.  Cox,  2  Stock.  Ch.  437  ;  Harris  v.  Taylor, 
15  Cal.  348.) 

3  Hall  v.  Joiner,  1  South  C.  186.     See  5  Wait's  Pr.  640,  641. 

4  Sheppard  v.  Iverson,  12  Ala.  97. 

5  Field  i>.  Jones,  10  Geo.  229  ;  Latham  v.  Barlow,  6  Blackf.  97  ;  Mill  River  F 
A   v.  Claflin,  9  Allen,  101. 
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the  amount  and  validity  of  his  claim  by  a  judgment  at  law.1 
The  exceptions  to  this  rule,  unless  created  by  statute,  are  very 
rare,  and  are  confined  to  cases  where  the  claim  of  the  com- 
plainant is  one  of  which  equity  has  exclusive  cognizance,  or 
the  circumstances  are  such  that  no  judgment  can  be  procured 
at  law.  Thus,  in  some  of  the  States,  a  creditor's  bill  may  be 
sustained  against  a  non-resident,  on  the  ground  that  otherwise 
the  plaintiff  would  be  entirely  without  means  of  redress.2 
In  Alabama,  Maryland,  Massachusetts,  Tennessee,  Virginia, 
and  West  Virginia,  statutes  have  been  enacted  allowing 
creditors,  before  judgment,  to  maintain  actions  to  set  aside 
conveyances  made  in  fraud  of  their  rights.3  In  the  absence 
of  statutes  prescribing  a  different  rule,  it  is  probable  that  a 
creditor's  bill  may  be  sustained  upon  any  domestic  judgment 
or  decree 4  upon  which  an  execution  may  issue.  It  is  no  valid 
objection  to  a  creditor's  suit  that  his  judgment  or  execution 
is  irregular,  for  chancery  will  not  undertake  to  decide  upon 
the  regularity  of  either.5  It  may,  however,  occasionally  de- 

1  Hall  v.  Joiner,  1  South  C.  186 ;  Mech.  &  T.  B.  v.  Dakin,  28  How.  Pr.  502; 
Young  v.  Frier,  1  Stock.  Ch.  465  ;  Barrow  v.  Bailey,  5  Fla.  9  ;  Berryman  v.  Sul- 
livan,  13  S.  &  M.  Go  ;    Newman  v.  Willetts,  52   111.  98 ;  Shirley  v.  Shields,  8 
Blackf.  273  ;  Gorton  v.  Massey,  12  Minn.  115  ;  Skeele  v.  Stanwood,  33  Me.  307 ; 
Kelso  f.  Blackburn,  3  Leigh,  299  ;  Rambaunt  v.  Mayfield,  1  Hawks,  85  ;  Neus- 
baum  v.  Keim,  1  Hilt.  520 ;    Williams  v.  Brown,  4  Johns.  682 ;  Greenway  v. 
Thomas,  14  111.  271 ;    Turner  v.  Adams,  46  Mo.  95  ;  Screven  v.  Bostick,  2  Mc- 
Cord's  Ch.  410  ;  Cubbedge  v.  Adams,  42  Geo.  124;  Clark  v.  Banner,  1  D.  &  B. 
Eq.   COS ;    Peyton  v.  Lamar,  42  Geo.   131 ;    Robinson  v.   West,  14  B.  Mon.  3  ; 
Beardsley  v.  Foster,  36  N.  Y.  561  ;  Dewey  v.  Eckert,  62  111.  218  ;    Mugge  v. 
Ewing,  54  111.  236  ;   Sanders  v.  Watson,  14  Ala.  198. 

2  Kinlock  v.  Meyer,  1  Speer  Eq.  427  ;  Pcay  u.  Morrison,  10  Gratt.  149  ;  Curd  u. 
Letcher,  3  J.  J.  Marsh.  443  ;   Scott  v.  McMillen,  1  Litt.  302 ;  Farrar  v.  Haselden, 
9  Rich.  Eq.  331 ;  Pope  v.  Solomon,  36  Geo.  541 ;  Moores  v.  White,  3  Gratt.  139  ; 
Pcndleton  u.  Perkins,  49  Mo.  565  ;  Comstock  v.  Rayford,  1  S.  &  M.  423.     Con- 
tra, Reese  v.  Bradford,  13  Ala.  837  ;  Smith  i\  Moore,  35  Ala.  76. 

8  Reynolds  u.  Welch,  47  Ala.  200  ;  Crompton  u.  Anthony,  13  Allen,  33  ;  Mary- 
land Code,  Art  16,  Sec.  35 ;  Virginia  Code,  Chap.  179,  Sec.  2  ;  Barry  v.  Abbot, 
100  Mass.  396  ;  Sangcr  v.  Bancroft,  12  Gray,  365;  West  Virginia  Cede,  Ch.  133 ; 
Billoway  v.  G.  I.  Co.  8  Gray,  199 ;  Moody  v.  Gay,  15  Gray,  457  ;  August  v. 
Seeskind,  6  Coldw.  166  ;  Greene  v.  Starnes,  1  Hcisk.  582.  For  rule  in  England, 
eee  Reese  River  M.  Co.  v.  Atwell,  L.  R.  7  Eq.  347. 

4  Weightman  v.  Hatch,  17  111.  281 ;  Speiglemyer  v.  Crawford,  6  Paige,  254 , 
Farnsworth  v.  Straster,  12  111.  482. 

6  Newman  v.  Willetts,  60  111.  519  ;  Sandford  v.  Sinclair,  8  Paige,  373 ;  Wil- 
liams v.  Hogcboom,  8  Paige,  469  ;  Platt  v.  Cad  well,  9  Paige,  386;  Bradford  v. 
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lay  its  proceedings  to  permit  the  question  of  regularity  or  ir- 
regularity to  be  settled  by  appropriate  motions  or  other  pro- 
ceedings at  law.  In  Kew  York,  a  creditor's  bill  must  be 
based  upon  a  claim  for  not  less  than  one  hundred  dollars.1 
But  it  is  sufficient  if  the  judgment  sued  upon,  together  with 
the  costs,  amounts  to  that  sum  ; 2  or  if  two  or  more  plaintiffs, 
joining  in  one  action,  together  hold  judgments  which,  in  the 
aggregate,  amount  to  one  hundred  dollars.3  A  judgment  en- 
tered in  a  Justice's  Court  will  enable  the  plaintiff  to  main- 
tain a  creditor's  bill.4  Almost  innumerable  dicta  may  be 
found  asserting  that  a  creditor  cannot  successfully  invoke  the 
aid  of  equity,  unless  he  has  a  lieu  upon  the  property  which 
he  seeks  to  have  made  to  contribute  to  the  satisfaction  of  his 
demand.  If  these  dicta  are  sound,  it  must  follow  that  no 
judgment  can  support  a  creditor's  bill,  unless  it  is  such  as  cre- 
ates a  lien  upon  the  property.  But  we  judge  the  true  rule  to 
be,  that  the  creditor  must  pursue  his  legal  remedy  as  far  as  it 
is  susceptible  of  being  pursued  ;  that  he  should,  where  he 
can  do  so,  obtain  a  lien  through  the  rendition  or  docketing  of 
his  judgment;  but  that  where  the  judgment  is  incapable  of 
creating  a  lien,  it  may,  notwithstanding,  support  either  a 
creditor's  bill,  or  a  bill  to  remove  obstructions  fraudulently 
interposed  to  impede  the  execution  of  such  judgment.5  A 
creditor  is  not  entitled  to  the  aid  of  equity  when  his  judg- 
ment has  been  barred  by  the  Statute  of  Limitations.6  But 
his  right  to  relief  is  not  prejudiced  by  suing  out  an  alias  writ,7 

Read,  2  Sandf .  Ch.  163  ;  Ryder  v.  Mason,  4  Sandf.  Ch.  351 ;  Henry  u.  V.  &  A.  R. 
R.  Co.  17  Ohio,  187  ;  Hone  v,  "Woolsey,  2  Edw.  Ch.  289  ;  Williams  v.  Hubbard, 
3  Edw.  Ch.  44G. 

1  Newell  r.  Burbank,  4  Edw.  Ch.  536 ;  Shepard  v.  Walker,  7  How.  Pr.  46; 
Thomas  v.  McEwen,  11  Paige,  131. 

2  Van  Tyne  v.  Bunce,  1  Edw.  Ch.  583  ;  Spear  v.  Given,  9  Pai.  362. 
8  Dix  v.  Briggs,  9  Pai.  595 ;  Sizer  v.  Miller,  9  Pai.  G05. 

4  Steere  v.  Hoaglaiid,  39  111.  264  ;  Ballentine  v.  Beall,  3  Scam.  203 ;  Harlan 
v.  Barnes,  5  Dana,  219;  Newdigate  v.  Lee,  9  Dana,  17;  Bailey  ?;.  Burton,  8 
Wend.  339.  But,  in  New  York,  such  judgment  should  first  be  docketed  so  as  to 
constitute  a  lien  against  real  estate.  (Dix  v.  Briggs,  9  Paige,  595.) 

6  Alnutt  r.  Leper,  48  Mo.  319  ;  Merry  v.  Fremon,  44  Mo.  518. 

6  Fox  r.  Wallace,  31  Miss.  660. 

7  Thomas  v.  McEwen,  11  Pai.  131  ;  Cuyler  v.  Moreland,  6  Pai.  273  ;  Storm  u 
Badger,  8  Pai.  130  ;  Helm  v.  Hardin,  2  B.  Mon.  230, 
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nor  by  bringing  an  action  at  law  on  his  judgment,1  The 
Courts  arc  very  evenly  divided  on  the  question,  whether  a 
creditor's  suit  can  be  maintained  in  a  State  Court  upon  a  judg- 
ment entered  in  a  District  or  Circuit  Court  of  the  United 
States,  sitting  within  the  same  State.  On  the  one  side,  it  is 
claimed  that  such  judgments  proceed  from  foreign  tribunals, 
and,  therefore,  that  they  cannot  be  recognized.2  On  the  other 
side,  it  is  argued,  and  we  think  with  great  force  and  justness, 
that  as  to  Federal  Courts  they  are  not  "  foreign  "  tribunal:*  in 
the  extreme  sense  of  the  term  ;  and  as  their  judgments  create 
liens  on  real  estate,  and  may  be  enforced  by  execution,  that 
the  State  Courts  ought  not  to  refuse  to  aid  such  enforcement.3 
With  respect  to  judgments  rendered  in  the  Courts  of  other 
States  than  that  in  which  the  creditor  seeks  the  aid  of  chan- 
cery, it  must  be  remembered  that  no  execution  can  issue  upon 
such  judgments  beyond  the  jurisdiction  in  which  they  are  en- 
tered, and  this  fact  seems  a  conclusive  answer  to  a  suit  in  aid 
of  execution,  but  commenced  outside  of  such  jurisdiction.4 
In  New  York,  a  creditor's  bill  may  be  sustained  on  a  judg- 
ment of  another  State,  if  the  defendant  does  not  reside  in 
New  York,  and  has  no  property  there  except  that  which  he 
has  fraudulently  procured  to  be  conveyed  to  a  resident  of  the 
State,  and  which  is  sought  to  be  reached  by  the  bill.5 

§  428.  To  maintain  a  creditor's  bill,  a  return  of  nulla 
bona  must  have  been  made. — When  a  judgment-creditor 
desires  to  bring  a  creditor's  bill  for  the  purpose  of  reaching 
assets  which  are  not  subject  to  execution  at  law,  he  must  take 
out  execution  upon  his  judgment,  place  it  in  the  sheriff's  hands, 
and  wait  till  that  officer  makes  a  return  thereon,  showing  that 
he  can  find  no  property  subject  thereto.  By  this  means,  he 
completely  exhausts  his  legal  remedies,  and  shows  that  they 

1  Bates  v.  Lyons,   7  Paige,  85;    Thomas  v.  McEwen,  11  Paige,  131.     These 
cases  maintain  the  same  rule  when  the  action  has  proceeded  to  judgment  ;  but 
this  extension  of  the  rule  is  obviously  inapplicable  in  those  States  where  a  judg- 
ment merges  the  judgment  on  which  it  is  based. 

2  Stecre  v.  Holland,  09  111.  2G4  ;  Turbell  v.  Griggs,  3  Paige,  207. 
8  Bullitt  v.  Taylor,  31  Miss.  708  ;  Brown  r.  Bates,  10  Ala.  432. 

4  Famed  v.  Harris,  11  S.  &  M.  360  ;  Dick  r.  Truly,  1  8.  &  M.  Ch.  557. 
6  McCartney  v.  Bostwick,  32  N.  Y.  53 ;  Ocean  N.  B.  v.  Oicott,  46  N.  Y.  12. 


711  PROCEEDINGS  IN  EQUITY.  §  429 

are  unavailing.  Then,  and  not  before,  lie  may  successfully 
invoke  the  aid  of  equity  to  reach  equitable  assets.1  But  cases 
occasionally  arise  in  which  no  execution  can  issue,  and  in 
which  its  issuance  must  either  be  waived,  or  the  judgment- 
creditor  must  be  denied  all  means  of  redress.  This  happens 
in  many  of  the  States  when  the  judgment-debtor  has  died, 
and  the  law  does  not  authorize  an  execution  to  issue  against 
Ids  executor  or  administrator.  In  these  States,  a  creditor's 
bill  to  reach  the  assets  of  the  deceased  can  be  supported 
without  taking  out  execution.2  In  Tennessee,  a  creditor's 
bill  will  be  allowed  to  reach  an  equitable  interest  in  real  estate, 
although  no  execution  has  been  issued.  This  is  because  the 
judgment  is,  in  that  State,  a  lien  on  such  interest,  whether  ex- 
ecution has  been  taken  out  or  not.3  Where  a  return  of  nulla 
bona  is  required,  it  must  show  that  none  of  the  defendants  has 
any  property  subject  to  execution.4 

§  429.  Whether  the  insolvency  of  the  defendant  can 
excuse  plaintiff  from  taking  out  execution  and  having  it 
returned  unsatisfied. — Certainly  a  very  great  number  of  the 
decisions  speak  of  the  issuing  of  execution  and  the  return  of 
nulla  bona  thereon  as  indispensable  to  the  maintenance  of  a 
creditor's  bill  to  obtain  satisfaction  out  of  the  equitable  assets 
of  the  defendant.  But,  obvious! v,  the  reason  on  which  these 

V       ' 

1  Payne  v.  Sheldon,  63  Barb.  169  ;  Miller  v.  Davidson,  3  Gilm.  518  ;  Chitten- 
den  v.  Brewster,  2  Wall.  191 ;  Griffin  v.  Netcher,  57  Me.  270  ;  Ishraael  v.  Parker, 
13  111.  324  ;  Scott  v.  Wallace,  4  J.  J.  Marsh.  654 ;  Wooley  v.  Stone,  7  J.  J.  Marsh. 
302  ;  Thurmond  v.  Reese,  3  Kelly,  449  ;  Dunlevy  v.  Tallmadge,  32  N.  Y.  457  ; 
Scott  v.  McFarland,  34  Miss.  363  ;  Suydam  v.  N.  W.  Ins.  Co.  51  Penn.  St.  394; 
Snodgrass  v.  Andrews,  30  Miss.  472  ;  McConnell  v.  Dickson,  43  Cal.  99  ;  Jonea 
v.  Green,  1  Wall.  330 ;  McDermutt  v.  Strong,  4  Johns.  Ch.  687  ;  Morgan  v. 
Crabb,  3  Port.  470  ;  Newman  v.  Willetts,  52  111.  98;  Heacock  v.  Durand,  42  111. 
230  ;  Manchester  v.  McKee,  4  Gilm.  511 ;  Willis  v.  Moore,  Clarke's  Ch.  150 ;  May- 
nard  v.  Hoskins,  9  Mich.  485  ;  Famed  v.  Harris,  11  S.  &  M.  366 ;  Vasser  v.  Hen- 
derson, 40  Miss.  519  ;  Taylor  v.  Persee,  15  How.  Pr.  417  ;  Tappan  u.  Evans,  11 
N.  H.  311  ;  Brown  v.  Bank,  31  Miss.  454. 

2  Steere  v.  Hoagland,  39  HI.  264 ;  Snodgrass  v.  Andrews,  30  Miss.  472  ;  Mc- 
Dowell v.  Cochran,  11  111.  31 ;  Bay  v.  Cook,  31  111.  336 ;  O'Brien  v.  Coulter,  2 
Blackf.  421 ;  Merry  v.  Fremon,  44  Mo.  518  ;  Pharis  v.  Leachman,  20  Ala.  662. 

3  McNairy  v.  Eastland,  10  Terg.  310 ;  Montgomery  v.  McGee,  7  Humph.  234. 
*  Voorhees  v.  Howard,  4  Keyes,  371 ;  4  Abb.  Dec.  503  ;  Child  v.  Brace,  4  Pai 

.309  ;  Howard  v.  Shelden,  11  Pai.  558. 
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decisions  rests  is,  that  the  complainant  ought  not  to  be  granted 
relief  in  equity  while  he  has  an  adequate  remedy  at  law  ;  and 
that  the  issue  of  execution,  and  its  return  wholly  or  partly  un- 
satisfied, show  that  the  legal  remedy  is  insufficient.  But  such 
issue  and  return  are  simply  evidence  tending  to  establish  a, 
fact  which  is  deemed  necessary  to  warrant  the  action  of  equity. 
Now,  if  the  existence  of  the  fact  is  established  or  conceded, 
ought  not  that  of  itself  to  warrant  such  action?  Does  juris- 
diction rest  upon  the  fact,  or  upon  the  mode  in  which  the  fact 
is  made  manifest  ?  Naturally  and  logically,  we  should  answer 
these  questions  by  stating  that  it  is  the  fact  alone  which  is  in- 
dispensable, and  that  while  the  proof  of  the  fact  ordinarily 
assumes  a  particular  form,  yet  that  any  other  form  of  proof, 
equitably  satisfactory,  would  be  equally  admissible.  And  we 
believe  the  majority  of  the  decisions  in  which  these  questions 
have  been  necessarily  answered,  have  given  those  answers 
which  we  deem  natural  and  logical,  and  have  affirmed  that  if 
n  defendant  is  without  property  subject  to  execution,  the 
plaintiff  need  not  pursue  the  useless  formality  and  submit  to 
the  needless  and  dangerous  delay  involved  in  the  issuing  and 
returning  of  an  execution.1  But,  on  the  other  hand,  it  must 
be  admitted  that  many  Courts  of  great  respectability  have 
been  unable  to  see  that  the  most  palpable  and  irretrievable 
insolvency  of  the  defendant  warranted  the  introduction  of  any 
exception  to  the  general  rule,  that  the  plaintiff  cannot  come 
into  equity  until  after  he  has  pursued  all  the  remedies  ac- 
corded him  at  law.2 

§  430.  Whether  execution  must  have  issued  to  sus- 
tain a  "bill  to  remove  fraudulent  obstruction. — At  law,  a 
transfer  or  lieu  made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors  is,  as  against  the  persons  sought  to  be 
defrauded,  utterly  void.  They  may  levy  their  executions  on 
such  property,  and  proceed  regardless  of  the  lieu  or  transfer.3 

1  Postlewait  v.  Howes,  3  Iowa,  365  ;  Turner  v.  Adams,  4G  Mo.  95 ;  Harrison 
r.  Buttle,  1  Dcv.  Eq.  537  ;  Tabb  v.  Williams,  4  Jones'  Eq.  352. 

2  Crippen  v.  Hudson,  13  N.  T.  162  ;  McElwain  v.  Willis,  9  Wend.  548  ;  Mixon 
i'.  Dunklin,  48  Ala.  455  ;  Parish  v.  Lewis,  1  Freem.  Ch.  299. 

8  Ante,  Sec.  136. 
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The  lien  or  transfer,  nevertheless,  in  fact  though  not  in  law, 
forms  a  serious  obstacle  to  the  creditors,  because  it  prevents  a 
sale  of  the  property  at  its  market  value,  and  constitutes  a  cloud 
upon  the  purchaser's  title,  after  such  sale  is  made.  Equity 
will,  therefore,  interpose  to  remove  such  an  obstacle,  so  that 
the  creditor  may,  in  fact  as  well  as  in  law,  be  able  to  pro- 
ceed without  detriment  from  the  fraudulent  transfer  or  lieu. 
"Nor  is  it  indispensable  that,  before  calling  upon  equity,  he- 
should  have  proceeded  so  far  in  the  pursuit  of  his  legal  rem- 
edies, as  when  he  seeks  to  reach  assets  which  arc  not  subject 
to  execution  at  law.  If  an  obstruction  to  the  sale  of  real  es- 
tate is  sought  to  be  removed,  a  creditor  who  has  procured  a 
judgment  lien  thereon  need  not  take  out  execution  before 
commencing  his  suit  in  equity.1  The  ground  upon  which 
equity  originally  interfered  to  remove  fraudulent  obstructions 
was,  that  the  creditor  had  obtained  an  interest  in  or  a  lien 
upon  the  property,  and  was  unable  to  have  the  full  advantage 
of  the  lien  or  interest  while  the  obstruction  was  permitted 
to  continue.2  Hence,  the  creditor  was  required  to,  at  least, 
perfect  his  lien  before  he  called  for  aid  to  remove  an  alleged 
obstruction  thereto ;  and  he  was  sometimes  required  to  go 
far  enough  at  law  to  show  that  he  had  there  elected  to  attach 
his  lien  upon  the  same  kind  of  property  from  which  he,  in 
equity,  sought  to  remove  the  obstruction.  Hence,  he  could  not 
remove  a  fraudulent  transfer  from  real  estate  until  after  he 
had  elected  to  pursue  real  estate  by  suing  out  an  elegit.3  So, 
in  Maine,  a  creditor  cannot  set  aside  a  fraudulent  transfer  of 

1  Loving  v.  Pairo,  10  Iowa,  282  ;  Yasser  v.  Henderson,  40  Miss.  519 ;  Cornell 
v.  Had  way,  22  "Wis.  260  ;  Shaw  v.  Dwight,  27  N.  Y.  244 ;  Snodgrass  v.  Andrews, 
30  Miss.  472  ;  Dargan  v.  Waring,  11  Ala.  988  ;  Newman  v.  Willetts,  52  111.  98; 
Payne  v.  Shelden,  G3  Barb.  1G9 ;  Armstrong  v.  Keifer,  39  Ind.  225 ;  Miller   v. 
Davidson,  3  Gilm.  518 ;  Weightman  v.  Hatch,  17  111.  281 ;  Clarksou  v.  DePeys- 
ter,  3  Paige,  320  •  Vanderveer  v.  Sryker,  4  Halst.  Eq.  175;  Rhodes  v.  Cousins, 
G  Rand.  188;  Parshall  v.  Tillou,  13  How.  Pr.  7  ;  Heye  v.  Bolles,  33  How.  Pr. 
23G  ;  2  Daly,  231.     Contra,  McCullough  v.  Colby,  5  Bosw.  477  ;  North  A.  F.  I. 
Co.  v.  Graham,  5  Sandf.  197  ;  Dana  v.  Haskill,  41  Me.  25. 

2  Hilzheim  v.  Drane,  10  S.  &  M.  556. 

3  Story's  Eq.  Jur.  SLC.  12166 ;  Neate  v.  Duke  of  Marlborough,  3  My.  &  C.  407. 
60  in  New  York,  a  creditor  cannot  go  into  equity  until  he  has  taken  out  execu- 
tion against  the  same  kind  of  property  which  he  there  seeks  to  reach.   (Dix  u. 
Briggs,  9  Pai.  595;  Coev.  Whitbeck,  11  Paige,  42.) 


§  431  PROCEEDINGS  IN  EQUITY.  714 

real  estate  until  he  has  made  a  levy  and  procured  a  convey- 
ance thereof,  if  it  is  subject  to  levy.1     But  this  is  contrary  to 
the  general  rule,  which,  as  we  have  already  shown,  requires 
the  creditor  to  do  no  more  than  to   perfect  his  lien  on  the 
property  which  he  seeks  to  pursue.     If  the  property  is  real 
estate,  this  may  be  done  by  the   entry  and  docketing  of  a 
judgment ;  and  if  it  is  personalty,  the  lien  may  usually  be 
perfected  by  the  entry  of  judgment  and  the  issue  of  execution 
thereon.     In  either  case,  there  is  no  necessity  for  a  return  of 
nulla  bona.2     An  execution  from  one  of  the  Supreme  Courts 
of  the  State  of  New  York,  in  order  to  sustain  a  creditor's 
bill,  must  issue  to  the  county  in  which  the  defendant  resides3 
at  the  time  of  its  issuance,  or  else  some  legal  excuse  must  be 
shown  for  having  it  issued  to  another  county.4    But  if  a  judg- 
ment be  properly  recovered  in  a  Court  which  has  no  power 
to  issue  execution  out  of  the  county,  and  an  execution  be 
issued   on  such   judgment  and  returned  unsatisfied,  a  cred- 
itor's bill  may  be  maintained  on  the  judgment,  though  the 
•defendant  has  ample  assets  subject  to  execution  in  another 
county.5 

§  431.    Suits  by  assignees. — A  creditor's  bill,  or  a  bill  to 
remove  a  fraudulent  lien  or  transfer,  may  be  sustained  by  an 

1  Griffin  v.  Nitcher,  57  Me.  270;  Webster   v.  Clark,  25  Me.  313  ;    Webster  v. 
Withey,  25  Me.  327  ;  Hartshorn  v.  Eames,  31  Me.  93  ;  Corey  v.  Green,  51  Me. 
115  ;  Dockray  r.  Mason,  48  Me.  178. 

2  Brainard   r.  Van  Kenan,  22   Iowa,  261;  Rhodes  v.  Cousins,  6  Band.  188; 
Armstrong  v.  Keifer,  39  Ind.  225 ;  Crippen  v.  Hudson,  13  N.  Y.  1G2  ;  Beck  v. 
Burdett,  1  Pai.   305  ;  Angel  r.  Draper,  1  Vern.  399  ;  Shirley  v.  Watts,  3  Atk. 
200  ;  Grimsley  v.  Hooker,  3  Jones'  Eq.  4  ;  Thurmond  r.  Reese,  3  Kelly,  449  ;  Ste- 
phens u.  Beal,  4Geo.  319  ;  Mohawk  Bank  v.  Atwater2  Pui.  54  ;  Sanders  v.  Watson, 
14  Ala.  198  ;  Henderson  v.  McVay,  23  Ark.  471.   In  Mississippi,  a  return  of  nulla 
bona  has  been   said    to  be  necessary.  (Brown  v.  Bank  of  Miss.  31  Miss.  454.) 
Where  the  existence  of  a  lien  is  indispensable  to  the  maintenance  of  a  suit,  a  bill 
to  remove  a  fraudulent  transfer  of  personal  property  must  lie  filed  before  the  ex- 
ecution is  returned,  for  by  such  return  the  lien  is  extinguished.   (Forbes  r.  Logan, 
4  Bosw.  475  ;  "Watrous  i\  Lathrop,  4Sandf.  700.)     An  alias  may  be  issued  and 
a  new  lien,  thereby  be  created  which  will  support  a  suit.    (Cuyler  v.  Moreland, 
6  Paige,  273.) 

3  Strange  v.  Longley,  3  Barb.  Ch.  650. 

4  Read  v.  Wheaton,  7  Paige,  663  ;  Merch.  &  M.  B.  v.  Griffith,  10  Paige,  519 
Hope  r.  Brinckerhoff,  3  Edw.  Ch.  45 ;  Manning  v.  Merritt,  Clark's  Ch.  98. 

6  Leggett  r.  Hopkins,  7  Pai.  149. 
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assignee  as  well  as  by  the  original  judgment-creditor.  In  the 
United  States,  the  assignee  should  bring  his  suit  in  his  own 
name,  because,  whether  the  transfer  be  recognized  at  law  or 
not,  he  is,  in  equity,  the  owner  of  the  judgment.1  But,  in 
England,  an  assignee  cannot  sue  in  equity  in  his  own  name, 
without  showing  some  special  reason  therefor,  as  that  he  has 
been  refused  the  privilege  of  proceeding  in  the  name  of  his 
assignor.2  After  an  assignment  has  been  made  by  one  who 
has  been  declared  a  bankrupt,  his  assignee  may  maintain  a 
suit  to  set  aside  a  fraudulent  transfer  ; 3  or,  if  he  refuses  to 
act,  the  creditors  may  prosecute  a  suit  in  their  own  names, 
making  him  a  party  defendant.4  Receivers  and  sheriffs  often 
become  the  representatives  of  the  rights  of  the  creditors,  and 
in  their  representative  capacities  may  sustain  actions  to  set 
aside  fraudulent  transfers.5 

§  432.  Joinder  of  parties  plaintiff. — All  persons  having 
the  right  to  sustain  a  creditor's  suit  may  join  in  one  action, 
although  their  liens  are  entirely  distinct,  and  neither  has  any 
interest  in  the  claim  of  the  other.6  It  was  formerly  custom- 

1  Gleason  v.  Gage,  7  Pai.  112 ;  Strange  v.  Longley,  3  Barb.  Ch.  650.     These 
cases  show  that,  if  a  writ  has  been  returned  nulla  bona  before  the  assignment, 
the  assignee  need  not  cause  a  new  writ  to  issue  before  bringing  his  suit.     Upon 
this  point  the  cases  cited  overrule  "Wakeman  v.  Russel,  1   Edw.  Ch.  509 ;  and 
Fitch  v.  Baldwin,  1  Clarke  Ch.  106. 

2  Hammond  v.  Messenger,  9  Sim.  332. 

3  Bump  on  Fraudulent  Conveyances,  p.  519  ;  citing  Carr  v.  Hilton,  1  Curt.  C. 
C.  230  ;  Pratt  v.  Curtis,  6  B.  K.  139  ;  Bradshaw  v.  Klein,  1  B.  B,.  146  ;  Shirley  v. 
Long,  6  Band.  735 ;  Shackleford  v.  Collier,   6  Bush,  149 ;  Weber  v.  Samuel,  7 
Penn.  St.  500  ;  Stewart  v.  Isidor,  5  Abb.  Pr.  N.  S.  68  ;  1  B.  B,.  129  ;  Thomas  v. 
Phillipps,  9  Peun.  St.  355. 

4  Bump  on  Fraudulent  Conveyances,  520;  Sands  v.  Codwise,  4  Johns.  536. 

6  Porter  v.  Williams,  9  N.  Y.  142 ;  12  How.  Pr.  107  ;  Hamliii  v.  Wright,  23 
Wis.  491 ;  Kelly  v.  Lane,  42  Barb.  594 ;  18  Abb.  Pr.  229  ;  28  How.  Pr.  128. 

6  Brown  v.  Dimmock,  10  Ala.  432  ;  Clarkson  v.  De  Peyster,  3  Paige,  320 ; 
Lentilhon  v.  Moffat,  1  Edw.  Ch.  451 ;  Sizer  r.  Miller,  9  Paige,  605  ;  Lovo  v. 
Getsinger,  3  Halst.  Eq.  191 ;  Brinkerhoff  r.  Brown,  6  Johns.  Ch.  139  ;  Conro  v. 
P.  H.  I.  Co.  12  Barb.  27 ;  Gates  r.  Boomer,  17  Wis.  455.  A  misjoindcr  or  non- 
joinder of  parties  plaintiff,  in  a  creditor's  bill,  should  be  objected  to  by  answer  or 
demurrer  ;  otherwise,  it  will  be  treated  as  waived.  (Fort  Stanwix  r.  Leggett, 
51  N.  Y.  552  ;  Colgin  i\  Kedman,  20  Ala.  650.)  The  creditors  may  join  in  a 
euit  with  a  sheriff  or  with  an  assignee  in  bankruptcy.  (Adams  v.  Davidson,  10 
N.  Y.  309  ;  Boone  r.  Hall,  7  Bush,  GG.) 
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ary  for  a  creditor's  bill  to  be  brought  cither  by  all  the  cred- 
itors entitled  to  bring  such  a  bill,  or  else  by  one  creditor  pro- 
fessing to  proceed  in  behalf  of  himself  and  all  other  persons 
similarly  situated.  Whether  the  plaintiff  professed  to  pro- 
ceed in  behalf  of  others  or  not,  his  bill  was  said  to  be  neces- 
sarily for  the  benefit  of  all  the  creditors,  and  they  were  al- 
lowed, at  any  time  before  the  final  distribution  of  the  funds 
realized,  to  make  themselves  parties  to  the  suit,  and  to  prove 
their  claims  and  share  in  the  proceeds.1  But  it  is  now  the 
more  usual  practice  for  the  plaintiff  to  sue,  not  only  in  his 
own  name,  but  also  for  his  sole  benefit.  If  he  is  a  judgment- 
creditor  he  may  certainly  do  this  ; 2  and  we  shall  hereafter 
show  that  he  thereby  acquires  the  right  to  be  first  satisfied 
out  of  the  property  subjected  to  his  suit. 

§  433.  Parties  defendant. — In  a  suit  to  remove  a  fraud- 
ulent conveyance,  the  grantor  must  be  a  party  defendant.3  If 
he  has  died,  then  his  administrator  should  be  made  a  party  ; 4 
and  if  no  administrator  has  been  appointed,  it  is  probable  that 
no  action  can  be  taken  until  an  appointment  has  been  made.5 

1  Strike  v.  McDonald,  2  H.  &  G.  191 ;  Strike's  Case,  1  Eland's  Ch.  57  ;  Macku- 
bin  v.  Brown,  1  Eland's  Ch.  410 ;  Bank  v.  Dugan,  2  Eland's  Ch.  254  ;  Wilder  v. 
Keeler,  3  Pai.  1G4  ;   Angel  v.  Hadden,  1  Madd.  529  ;  Gillespie  v.  Alexander,  3 
Kuss.  130  ;  Brooks  v.  Gibbons,  4  Paige,  374  ;  Shubrick  v.  Shubrick,  1  McCord's 
Ch.  40G  ;  Kinney  t\  Harvey,  2  Leigh,  70  ;  Thompson  v.  Brown,  4  Johns.  Ch. 
619  ;  Martin  r.  Tidwell,  36  Geo.  332.     Those  who  claim  to  como  in  to  share  the 
benefits  of  a  suit  must  have  been  entitled  to  file  a  bill  themselves.     (Parmelee 
v.  Egan,  7  Paige,  G10.) 

2  Elmore  v.  Spear,  27  Geo.   193  ;  Wakeman  r.  Grover,  4  Paige,  23  ;  Baker  v. 
Bartol,  G  Cal.  483  ;   Edmeston  v.  Lyde,  1  Paige,  G37  ;    Lentilhon   r.  Moffat,  1 
Edw.  Ch.  451  ;    Hammond  v.  H.  B.  I.  &  JVI.  Co.  20  Barb.   378  ;    Ballcntine  u. 
Beall,  3  Scam.  203. 

8  Lovejoy  v.  Irelan,  17  Md.  525 ;  Beardsley  S.  Co.   v.  Foster,  36  N.   Y.  561  ; 
Gaylords  v.  Kelshaw,  1  Wall,  81  ;  Lawrence  r.  Bank,  35  N.  Y.  320  ;  Sewall  v 
Russell,  2  Paige,  175. 

4  Bump  011  Fraudulent  Conveyances,  p.  522,  citing  Pcaslee  v,  Barney,  1  Chip. 
331  ;  Chamberlayne  v.  Temple,  2  Hand.  334 ;  Simpson  v.  Simpson,  7  Humph. 
275 ;  Pharis  v.  Lcachman,  20  Ala.  GG2  ;  McDowell  c.  Cochran,  11  111.  ol  ;  Barton 
v.  Bryant,  2  Ind.  189;  Cobb  v.  Norwood,  11  Tex.  556;  Suodgrass  r.  Andrews, 
30  Miss.  472.  But  see  Merry  v.  Freemon,  44  Mo.  518;  Dockray  r.  Mason,  48 
Me.  178  ;  Cornell  u.Redway,  22  Wis.  260  ;  Jackson  r.  Forrest,  2  Barb.  Ch.  576. 

6  Bachman  r.  Sepulvcda,  39  Cn.1.  688  ;  Scriven  v.  Bostick,  2  McCord's  Ch.  410. 
Contra,  Bireley  v.  Staley,  5  G.  &  J.  432. 
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The  grantee  is  a  necessary  party,  and  where  there  are  two  or 
more  grantees,  they  should  all  be  parties.1  As  a  general  rule, 
all  persons  whose  interests  would  be  prejudiced  by  the  grant- 
ing of  the  relief  sought  by  the  bill,  should  be  made  defend- 
ants.2 Hence,  persons  claiming  liens  against  the  grantee,  by 
judgment  or  otherwise,  should  be  made  parties.3  If  a  lien 
exists  which  is  paramount  to  the  rights  of  the  complainant, 
and  which  he  does  not  seek  to  disturb  or  impair  by  his  suit, 
he  may  be  allowed  to  proceed  without  making  the  lien-holder 
a  party.4  If  there  are  several  cojudgment-debtors,  they  should 
all  be  joined  as  defendants  in  a  creditor's  bill,5  unless  it  is 
shown  that  some  of  them  are  insolvent,  and  that  their  joinder 
would  be  useless.6  To  reach  an  interest  in  lands  held  by  the 
defendant  under  a  contract  of  sale,  the  vendor,  if  he  be  liv- 
ing, or  his  heir  or  administrator,  if  he  be  dead,  must  be  made 
parties.7  If  the  real  estate  of  deceased  defendant  is  prim- 
arily liable,  his  heirs  may  be  made  parties,  and  his  adminis- 
trator omitted.8  On  the  death  of  a  defendant,  pending  the 
suit,  his  heirs  and  devisees  should  be  made  parties  before  pro- 
ceeding to  a  decree.9  On  a  creditor's  bill,  to  reach  the  inter- 
est of  an  heir,  and  have  it  applied  to  the  payment  of  a  judg- 
ment against  him,  the  administrator  need  not  be  made  a 
party.10  Holders  of  property  acquired  by  several  distinct  con- 
veyances fraudulently  made  by  the  same  grantor,  may  all  be 
joined  as  defendants  in  the  suit  to  vacate  such  conveyances.11 

1  Gray  v.  Schenck,  4  N.  Y.  460  ;  Ward  r.  Hollins,  14  Md.  158  ;  Sage  v.  Mosher, 
28  Barb.  287. 

2  Suckley  v.  Rotchford,  11  Gratt.  60 ;  Sexton  v.  Crockett,  23  Gratt.  857  ;  Vaii- 
derpool  v.  Van  Valkenburgh,  6  N.  Y.  190  ;  Copras  v.  Kauffman,  8  Pai.  583. 

3  Hoffman  v.  Shields,  4  W.  Va.  490 ;  Snider  v.  Brown,  3  W.  Va.  143  ;  Wil- 
liama  v.  Michenor,  3  Stock.  520  ;  Rountree  v.  McKay,  6  Jones'  Eq.  87. 

4Hagan  v.  Walker,  14  How.  U.  S.  29. 

5  Child  v.  Brace,  4  Pai.  309  ;    Commercial  Bank  v.  Meach,  7  Paige,   449  / 
Thomas  v.  Adams,  30  111.  37  ;  Bennett  v.  McGuire,  58  Barb.  625  ;  5  Lans.  183. 
«  Williams  v.  Hubbard,  1  Mich.  446 ;  Van  Cleef  v.  Sickels,  2  Edw.  Ch.  392. 

7  McNab  v.  Heald,  41  111.  326. 

8  Gary  v.  May,  16  Ohio,  66. 

9  Sexton  v.  Crockett,  23  Gratt.  857. 

10  McArthur  v.  Hoysradt,  11  Paige,  495. 

H  Boyd  v.  Hoyt,  5  Paige,  65  ;  Morton  v.  Weil,  33  Barb.  30 ;  11  Abb.  Pr.  421 ; 
Hamlin  v.  Wright,  23  Wis.  491;  Chase  v.  Searles,  45  N.  H.  511;  Pierson  v. 
David,  1  Iowa.  23  ;  Reed  v.  Stryker,  12  Abb.  Pr.  47  ;  4  Abb.  App.  26  ;  Brinkerhoff 
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In  New  York,  the  administrator  and  the  heirs  of  a  deceased 
person  cannot  be  joined  as  parties  defendant.1  In  a  suit  to 
set  aside  an  assignment  made  for  the  benefit  of  creditors,  it  is 
said  that  they  need  not  be  made  parties  defendant.2 

§  434.  The  lien  acquired  by  a  creditor's  bill. — Upon  a 
bill  filed  by  it  simple  contract-creditor  he  obtains  no  right  to 
priority  in  the  distribution  of  the  fund  reached  by  the  bill.3 
Upon  a  bill  filed  by  a  judgment-creditor  to  reach  assets  not 
subject  to  execution  at  law.  or  to  remove  a  fraudulent  trans- 
fer from  property  liable  to  execution  at  law,  the  rule  is  other- 
wise. In  either  of  these  contingencies,  the  judgment-creditor 
who  first  institutes  a  suit  and  serves  his  subpena,  or  other- 
wise entitles  himself  to  the  benefit  of  the  law  of  Us  pendens, 
obtains  a  lien  upon  the  assets  which  his  bill  seeks  to  reach. 
Upon  obtaining  a  decree,  he  is  entitled  to  the  fruits  of  his 
diligence,  irrespective  of  pendenie,  lite,  alienations,  or  incum- 
brances.4  The  filing  of  the  bill  and  the  service  of  process 
are,  in  equity,  equivalent  to  a  levy  upon  the  property.5  Other 
creditors  cannot  participate  in  the  funds  realized  until  after 
the  complainant  has  been  satisfied.0  But,  if  property  be 

v.  Brown,  G  Jolnis.  Ch.  139 ;  Boyd  v.  Hoyt,  5  Paige,  65  ;  Newbold  v.  Warrin,  14 
Abb.  Pr.  80  ;  North  v.  Bradway,  9  Minn.  183  ;  Planters'  Bank  v.  Walker,  7  Ala. 
926 ;  Fellows  v.  Fellows,  4  Cow.  632 ;  Hammond  v.  H.  R.  I.  M.  Co.  20  Barb. 
378  ;  Wade  v.  Rusher,  4  Bosw.  537. 

1  Butts  v.  Genung,  5  Paige,  254. 

2  Therasson  v.  Hickok,  37  Vt,  454  ;  Grover  v.  Wakeman,  11  Wend.  187  ;  Irwiu 
v.  Keen,  3  Whart.  317  ;  McKinley  v.  Combs,  1  Mon.  105  ;  Bank  of  N.  A.  v.  Suy- 
dam,  1  Code  R.  N.  S.  325 ;  6  How.  Pr.  379. 

3  Day  v.  Washburn,  24  How.  U.  S.  352  ;  Robinson  v.  Stewart,  10  N.  Y.  189  ; 
Barton  v.  Bryant,  2  Ind.  189 ;  McNaughton  v.  Lamb,  2  Ind.  642. 

4  Jeffries  v.  Coohrane,  48  N.  Y.  671  ;  Roberts  v.  A.  &  W.  S.  R.  R.  Co.  25  Barb. 
662  ;  U.  S.  Bank  v.  Burke,  4  Blackf.  141 ;.  George  v.  Williamson,  26  Mo.  190 ; 
Dargan  v.  Waring,  11  Ala.  588  ;  Scott  v.  Coleman,   5  Monr.   73;  Ncwdigato  v. 
Lee,  9  Dana,  20  ;  Harrison  v.  Battle,  1  Dev.  Eq.  537  ;  McCalmont  v.  Lawrence, 
1  Blatehf.  232  ;  Weed  v.  Smull,  3  Sandf.  Ch.  273. 

5  Storm  v.  Waddell,  2  Sandf.  Ch.  494 ;  Clarkson  v.  De  Peyster,  3  Paige,  320 ; 
Cummings  v.  McCullough,  5  Ala.  324  ;  Gracey  v.  Davis,  3  Strob.  Eq.  55  ;  Utica 
Ins.  Co.  v.  Power,  3  Paige,  365  ;  Bloodgood  r.  Clark,  4  Paige,  474 ;  Stantou  v. 
Keycs,  14   Ohio  St.  443  ;  Maiders  v.  Culver,  1  Duvall,  164 ;  Ames  v.  Blunt,  5 
Paige,  13  ;  Weed  v.  Pierce,  9  Cow.  722;  Albany  C.  B.  v.  Schcrmerhorn ,  Clarke 
Gh.  297  ;  Miller   v.  Sherry,  2   Wall,  238 ;  Farnham    y.  Campbell,  10   Pai.  598 ;. 
Chittenden  v.  Brewster,  2  Wall.  191. 

6  Boynton  u.  Rawdon,  1  Clarke  Ch.  534 ;  Hone  v.  Henriques,  13  Wend.  240  ; 
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subject  to  execution  at  law,  so  that  the  plaintiff  can  levy  his 
writ  thereon,  it  is  not,  before  it  vests  in  the  receiver,  so 
bound  by  a  bill  that  it  cannot  be  levied  and  sold  under  an  ex- 
.  ecution  issued  by  another  creditor.1  And  the  general  declar- 
ation is  sometimes  made,  that  no  lien  can  be  acquired  by  a 
creditor's  bill,  except  when  the  creditor  cannot  acquire  a 
lien  at  law.2  At  all  events,  where,  prior  to  the  filing  of  a 
bill,  a  person  has  a  legal  lien  on  the  property,  by  judgment  or 
otherwise,  his  lieu  cannot  be  impaired  by  the  proceedings  in 
chancery  subsequent  thereto,  and  a  title  derived  under  his 
lieu  is  paramount  to  title  derived  under  a  sale  authorized  by 
the  proceedings  in  chancery.3  On  the  death  of  a  defendant, 
after  the  bringing  of  a  creditor's  suit,  and  before  the  appoint- 
ment of  a  receiver  therein,  the  suit  cannot  be  revived ; 4  but 
the  property  passes  to  the  administrator  of  the  deceased, 
subject  to  the  creditor's  lieu.5  The  creditor's  lien  is  not  de- 
stroyed by  the  subsequent  institution  of  proceedings  by  or 
against  the  debtor,  under  the  Bankrupt  Law  of  the  United 
States.  The  title  of  the  assignee  in  bankruptcy  is  subordinate 
to  the  lien  acquired  by  the  creditor's  bill.6 

Fields  v.  Sands,  8  Bosw.  685 ;  Bridgmaii  v.  McKissick,  15  Iowa,  260 ;  Gordon  v. 
Lowell,  21  Me.  251 ;  Lyon  v.  Bobbins,  46  111.  276  ;  McDermutt  v.  Strong,  4 
Johns.  Ch.  687 ;  Corning  v.  White,  2  Paige,  5G6 ;  Fitch  v.  Smith,  10  Paige,  9 ; 
Hammond  v.  H.  B,.  I.  &  M.  Co.  .20  Barb.  378 ;  Burrall  v.  Leslie,  6  Paige,  443. 

1  Bowry  v.  Odell,  4  Ohio  St.  623  ;  Lansing  v.  Whitbeck,  7  Paige,  364 ;  Storm 
v.  Badger,  8  Paige,  130  ;  Storm  v.  Waddell,  2  Sand.  Ch.  494  ;  Van  Alstyne  v. 
Cook,  25  N.  Y.  489 ;  Becker  v.  Torrance,  31  N.  Y.  631 ;  Davenport  v.  Kelly,  42 
N.  Y.  193  ;  Mann  v.  Pentz,  2  Sand.  Ch.  257. 

2  Hubbs  v.  Bancroft,  4  Ind.  388. 

3  Scouton  v.  Bender,  3  How.  Pr.  185  ;  Chatauque  Co.  Bank  v.  Eisley,  19  N.  Y. 
369. 

4  Mathews  v.  Neilson,  3  Edw.  Ch.  346. 

6  Brown  v.  Nichols,  9  Abb.  Pr.  N.  S.  1 ;  42  N.  Y.  26. 

6  Storm  v.  Waddell,  2  Sand.  Ch.  494  ;  Watkins  v.  Pinkney,  3  Edw.  Ch.  533  ; 

Sedgwick  v.  Minck,  1  B.  R.  675 ;  G  Blatchf.  156  ;  Smith  v. ,  4  Edw.  Ch. 

653 ;  Stewart  v.  Isidor,  1  B.  E.  485  ;  5  Abb.  Pr.  N.  S.  68  ;  Carr  v.  Fearington, 
63  N.  C.  560  ;  Clarke  i>.  Risfc,  3  McLean,  494 ;  Wootea  v.  Clark,  23  Miss.  75  j 
Fetter  v.  Cirode,  4  B.  Mon.  482. 
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CHAPTER   XXIX. 

ENJOINING  PROCEEDINGS  UNDER  EXECUTION. 

$  435.  Injunction  will  not  issue  -where  there  is  a  remedy  at  law. 

§  436.  Injunctions  on  account  of  errors  and  irregularities. 

$  437.  Injunction  to  prevent  the  sale  of  the  property  of  one  person,  under  a  'writ 

against  another. 

$  438.  Injunctions  to  prevent  the  clouding  of  titles. 

$  439.  Injunctions  to  prevent  sale  of  homestead  and  exempt  property. 

$  440.  Compelling  particular  property  to  be  first  sold. 

$  441.  Injunctions  in  aid  of  proceedings  in  bankruptcy. 

§  435.  Injunction  will  not  issue  -where  there  is  a 
remedy  at  law. — As  a  judgment  is  ordinarily  harmless  un- 
til an  execution  is  issued  for  its  enforcement,  it  very  fre- 
quently happens  that  no  attempt  is  made  to  enjoin  the  plaintiff 
from  taking  full  advantage  of  his  judgment  until  he  has 
taken  out  his  writ  and  is  about  to  compel  satisfaction.  Then 
the  defendant's  proceeding  in  equity  usually  takes  the  form  of 
an  injunction  against  the  present  enforcement  of  the  writ, 
and  seeks  as  its  ultimate  object  to  prevent  the  plaintiff  from 
using  his  judgment  for  any  purpose  whatever.  But  while  a 
proceeding  in  equity  may  seek  to  restrain  the  service  of  an 
execution,  yet  the  whole  ground  upon  which  the  plaintiff 
seeks  redress  may,  and  usually  does,  arise  out  of  the  judg- 
ment. In  such  a  case,  the  entire  litigation  may  be  conducted 
to  a  successful  issue  without  any  attack  being  made  on  the 
execution  ;  and  the  most  perfect  regularity  in  the  issue  of  the 
execution,  and  in  the  subsequent  proceedings,  may  be  unavail- 
ing to  defeat  the  plaintiff's  claim  for  relief.  An  execution 
may  be  enjoined  because  the  judgment  ought  not  to  be  en- 
forced. But  in  considering  whether  it  ought  to  be  enjoined 
for  that  cause,  reference  must  be  had  to  the  Law  of  Judg- 
ments rather  than  to  the  Law  of  Executions.  The  Law  of 
Judgments  is  not  embraced  within  the  scope  of  this  work. 
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We  shall  therefore  confine  ourselves  to  the  consideration  of 
the  cases  in  which  executions  are  sought  to  be  restrained  in 
equity,  not  for  any  vice  in  the  judgments  on  which  they  are 
based,  but  because  of  vices,  either  in  the  execution  itself,  or 
in  the  proceedings  which  have  been  or  are  about  to  be  taken 
under  it.  Perhaps  all  the  cases  which  may  be  encountered 
in  the  investigation  of  this  subject  cannot  be  harmonized. 
But  the  general  principle  which  has  governed  most  of  them, 
and  which  ought  to  govern  all,  is  this  :  that  equity  will  never 
interfere  except  to  prevent  a  wrongful  and  inequitable  act,  and 
then  only  when  the  complainant  is  without  any  adequate  rem- 
•edy  at  law.1 

§  436.  Injunctions  on  account  of  errors  and  irregular- 
ities.— Equity  will  not  enjoin  a  judgment  on  account  of  mere 
errors  and  irregularities  in  the  proceedings,  not  of  so  serious 
a  character  as  to  render  it  void.2  No  doubt,  the  same  rule 
applies  to  proceedings  for  the  purpose  of  restraining  the  levy 
or  sale  of  property  under  execution.  Courts  of  Equity  do 
not  presume  to  exercise  supervisory  power  over  Courts  of  Law 
with  a  view  of  correctino;  the  decisions  of  les-al  tribunals — 

O  O 

they  interfere  only  in  cases  of  fraud,  accident,  mistake,  sur- 
prise, or  where  some  unconscionable  use  of  a  legal  right  or 
title  is  made  or  threatened.  If  an  execution  is  irregularly 
issued,  or  is  being  executed  in  an  irregular,  oppressive,  or 
fraudulent  manner,  the  Court  out  of  which  it  issued  can  usu- 
ally, on  motion,  grant  appropriate  and  adequate  relief  ;  and 
where  it  can  do  so,  equity  will  not  interpose,3  except  to  stay 
proceedings  until  the  ordinary  means  of  obtaining  redress  can 
be  pursued  at  law.  Hence,  equity  has  refused  to  interfere 
where  the  writ  issued  prematurely  ; 4  where  an  officer  was 

1  Greenup  v.  Brown,  Breese,  194 ;  Baird  v.  Foreman,  Breese,  303 ;  Imlay  v. 
Carpentier,  14  Cal.  173 ;  Garstin  v.  Asplin,  1  Madd.  Ch.  150  ;  Gunby  v.  Bell. 
40  Geo.  133  ;  Mclhloe  v.  Hazleton,  19  Wis.  567  ;  Macy  v.  Lloyd,  23  Ind.  GO. 

•2  Freeman  on  Judgments,  Sec.  487. 

8  Lasselle  v.  Moore,  1  Blackf.  226  ;  Gregory  v.  Ford,  14  Cal.  138 ;  Ammona 
v.  "fllritehead,  31  Miss.  99  ;  Elliott  v.  Elmore,  17  Ohio,  27  ;  Eyster's  Appeal,  65 
Penn.  St.  473. 

4  Duyton  v.  Comm.  Bank,  6  Rob.  La.  17. 

F.  Ex.— 46. 
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about  to  sell  without  first  having  an  appraisement  made  ;  l 
where  a  levy  had  been  made  on  personal  property  without 
first  exhausting  defendant's  real  estate  ; 2  where  the  defendant 
had  been  discharged  from  liability  by  a  decree  in  bankruptcy ; 3 
where  the  judgment  ou  which  the  writ  issued  had  been  re- 
versed ; 4  and  where  an  officer,  in  the  honest  exercise  of  his 
discretion,  had  refused  to  adjourn  a  sale.5  But  Courts  have 
not  been  at  all  harmonious  in  the  disposition  which  they  have 
made  of  applications  to  enjoin  proceedings  under  executions 
on  the  ground  of  irregularities,  or  because  of  matters  which 
can  be  redressed  at  law.  Thus,  executions  have  been  enjoined 
because  issued  on  a  dormant6  or  lost  judgment,7  or  after  the 
death  of  the  plaintiff.8  If  the  judgment  has  been  satisfied 
either  prior  or  subsequent  to  the  issue  of  the  execution,  the 
defendant  has  an  adequate  remedy  by  motion  to  the  Court, 
which  may  quash  the  writ,  or  order  satisfaction  of  the  judg- 
ment to  be  entered.  Hence,  there  is,  in  ordinary  circum- 
stances, no  necessit}'  for  invoking  the  aid  of  equity,  because 
the  writ  has  been  satisfied  ;  and,  if  unnecessarily  invoked, 
such  aid  ought  to  be  denied.9  But  when  from  any  cause  the 
person  about  to  be  injured  by  the  enforcement  of  a  satisfied 
judgment  has  no  remedy  at  law,10  or  when  his  legal  remedy 
has  been  exhausted,11  he  may  obtain  an  injunction.  Where 
the  defendant  in  a  judgment  in  replevin  had  tendered,  and  the 
plaintiff  had  refused  to  accept,  the  property  described  in  the 
judgvncnt,  the  latter  was  enjoined  from  proceeding  under  ex- 
ecu'aon  to  collect  the  value  of  the  property.12  A  plaintiff  will 

1  Robinson  v.  Chesseldine,  4  Scam.  332.     Contra,  Robinson  v.  Perry,  4  Tex. 
273. 

2  Farrell  v.  McKec,  36  111.  225. 

3  Green  v.  Thomas,  17  Cal.  86. 

4  Fuks  v.  Roberts,  5i  111.  192. 

6  Skillman  v.  Halcomb,  1  Beas.  Ch.  131. 

6  North  v.  Swing,  24  Tex.  193. 

7  Cyrus  L-.  Hicks,  20  Tex.  483. 

8  Meek  v.  Bunker,  33  Iowa,  169. 

9  Marsh  v.  Hay  wood,  6  Humph.  210  ;   Parker  u.  Jones,  5  Jones'  Eq.  276  ; 
Lansing  v.  Eddy,  1  Johns.  Ch.  49.     Contra,  Harper  v.  Terry,  16  La.  An.  216. 

10  Mallory  v.  Norton,  21  Barb.  424  ;  Shaw  u.  Dwight,  16  Barb.  536 ;  McFar- 
land  v.  Dilly,  5  W.  Va.  135. 

11  Meyer  u.  Tully,  46  Cal.  70. 

12  McClellan  v.  Marshall,  19  Iowa,  561. 
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be  enjoined  from  making  a  vexatious  use  of  his  writ,1  or  from 
Belling  at  a  time  when,  on  account  of  pestilence  or  war,  a. 
sale  must  almost  certainly  result  in  a  great  sacrifice.2  If  prop- 
erty be  involved  in  litigation  in  a  suit  of  replevin,  and  is 
thereby  placed  in  custodia  legis,  it  is  not  subject  to  levy  under 
execution,  and,  if  levied  upon,  the  sale  will  be  enjoined.3 

§  437.  To  prevent  the  sale  of  one  person's  property  un- 
der execution  against  another. — The  property  of  one  per- 
son may  be  seized  under  an  execution  against  another.  The 
question  then  arises  whether  equity  will  interpose  at  the  suit 
of  the  true  owner,  for  the  purpose  of  preventing  a  sale  and 
compelling  the  restoration  of  the  property.  We  are  by  no- 
means  certain  that  all  the  answers  which  have  been  given  to 
this  question  can  be  harmonized.  But  the  true  answer  is 
undoubtedly  this  :  if  the  title  or  circumstances  of  the  com- 
plainant, or  the  peculiar  character  of  the  property,  is  such  that 
he  has  no  adequate  remedy  at  law,  equity  will  come  to  his 
aid.  If,  on  the  other  hand,  his  legal  remedy  is  adequate,  he 
cannot  successfully  seek  redress  outside  of  the  common-law 
Courts.4  Ordinarily,  a  person  whose  property  is  seized  under 
a  writ  against  another  may,  at  law,  sustain  an  action  to  re- 
cover its  possession,  or,  if  he  prefers  to  do  so,  he  may  obtain 
damages  commensurate  with  its  value,  in  an  action  of  tres- 
pass or  trover.  Generally,  where  he  can  resort  to  either  of 
these  remedies,  equity  will  not  restrain  the  sale.5  If  the 
claimant  of  the  property  be  a  lessor,  or,  from  any  other  cause, 
be  not  entitled  to  the  immediate  possession,  he  cannot  sus- 

1  Colt  v.  Corn-well,  2  Root,  109. 

2  MuGown  v.  Sandford,  9  Paige,  290. 

3  Huntington  v.  Bell,  2  Port.  51 ;  Cooper  u.  Newell,  36  Miss.  316. 

4  Bowyer  v.  Creigh,  3  Rand.  25 ;  Allen  v.  Freelund,  3  Rand.  170 ;  Lewis  tr. 
Levy,  16  Md.  95  ;  Freeland  v.  Reynolds,  16  Md.  416. 

6  Chappell  v.  Fox,  18  Md.  513 ;  Markley  v.  Rand,  12  Cal.  275 ;  Hammon  v. 
St.  John,  4  Ycrg.  107  ;  Du  Pro  v.  Williams,  5  Jones'  Eq.  96  ;  Miller  v.  Crews,  2 
Leigh,  570  ;  Sevier  v.  Ross,  1  Freem.  Ch.  519 ;  Howell  v.  Howell,  5  Ired.  Eq. 
253  ;  Rowe  v.  Cockrell,  1  Bailey's  Eq.  126;  Hall  v.  Davis,  5  J.  J.  Marsh.  290; 
Cougroii  v.  Swift,  18  111.  414  ;  Watkins  v.  Logan,  3  Monr.  21  ;  Bouldin  v.  Alex- 
ander, 7  Mon.  425 ;  Freeman  v.  Elmendorf,  3  Halst.  Ch.  475,  655 ;  Johnson  v. 
Conii.  Bank,  21  Conn.  148  ;  Kenyon  v.  Clarke,  2  R.  I.  67  ;  Henderson  v.  Mer- 
rill, 12  Tex.  1. 
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tain  either  of  the  actions  at  law  heretofore  mentioned  ;  his 
legal  remedy  is  regarded  as  inadequate,  and  equity  will  come 
to  his  aid.1  For  a  like  reason,  equity  will  assist  a  claimant 
whose  title  is  equitable  only.2  Sometimes,  property  seized 
upon  is  of  such  special  and  peculiar  value  to  its  owner  that  he 
could  not,  by  an  action  at  law,  recover  damages  which  would 
be  at  all  adequate  to  the  injury  sustained  by  its  conversion. 
This  is  the  case  with  relics,  heir-looms,  mementoes,  and 
other  property  having  little  market  value,  but  inestimable  to 
their  owner.  Equity,  because  of  the  inadequacy  of  the  legal 
remedy,  will  compel  such  property  to  be  restored  to  its  owner.3 
This  rule  of  equity  was  very  frequently  and  successfully  in- 
voked in  the  Southern  States,  for  the  purpose  of  preventing 
the  sale  of  slaves  under  executions  against  persons  other  than 
their  owners.4  In  some  instances,  the  sale  of  property  under 
levy  has  been  enjoined  because  the  writ  was  against  a  person 
not  the  owner,  and  the  owner's  business  would  be  broken  up, 
and  his  credit  ruined,  if  the  sale  were  allowed  to  proceed.  In 
such  cases,  the  legal  remedy  is  obviously  inadequate.5  Equity 
will  also  restrain  a  sale  when  it  would  create  a  cloud  on  the 
title  of  the  true  owner.6  In  Pennsylvania,  if  the  property  of 
a  wife  is  levied  upon  under  an  execution  against  her  husband, 
the  sale  will  be  enjoined  if  her  title  is  conceded.7  But  if 
her  title  is  denied,  the  sale  will  be  allowed  to  proceed,  and 
the  question  of  title  left  open  for  settlement  in  such  action  as 
the  purchaser  may  bring  against  her  to  recover  possession.8 

1  Ford  v.  Rig-by,  10  Cal.  -149. 

2  Orr  v.  Griffin,  3  J.  J.  Marsh.  269. 

3  Lowther  v.  Lowther,  13  Ves.  95;    Arundcl  v.  Phipps,  10  Ves.  140;    Nut- 
brown  u.  Thornton,  10  Ves.  163 ;  Henderson  v.  Vaulx,  10  Yerg.  30. 

4  Bell  v.  Greenwood,  21  Ark.  249  ;  Sanders  v.  Sanders,  20  Ark.  610 ;  Heuder- 
Bon  v.  Vaulx,  10  Yerg.  30  ;  Randolph  v.  Randolph,  6  Rand.   194  ;  Sims  v.  Har- 
rison, 4  Leigh,  346  ;  Kelly  v.  Scott,  5  Gratt.  479 ;  HcCreery  v.  Sutherland,  23 
Md.  471 ;  Williams  i\  Wright,  9  Humph.  493. 

5  Watson  u.  Sutherland,  5  Wall.  74  ;  Walker  v.  Hunt,  2  W.  Va.  491 ;  HcCreery 
v.  Sutherland,  23  Md.  471. 

6  See  Sec.  438. 

7  Hunter's  Appeal,  40  Penn.  St.  194;  Allen  u.  Benners,  30  Leg.  Int.  76. 

8  Winch's  Appeal,  61  Pcnn.  St.  424  ;  Dyer  v.  People's  Bank,  31  Leg.  Int.  28  ; 
Reeser  u.  Johnson,  31  Leg.  Int.  384  ;  Shuster  r.  Bennett,  31  Leg.  Int.  204.      In 
New  Jersey,  it  has  been  held  that  a  wife  cannot  enjoin  the  sale  of  her  separate 
property  under  an  execution  against  her  husband,  because  she  has  an  adequate 
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And  it  must  be  admitted  that  several  decisions  in  various 
States  are  of  such  a  character  as  to  warrant  the  enjoining 
of  a  sale  whenever  any  property  has  been  seized  under  a 
writ  against  a  stranger  to  the  title.1  "Whether  equity  will,  in 
any  case,  stay  a  sale  of  the  property  of  a  partnership  under 
an  execution  against  one  of  the  partners,  is  still  an  unsettled 
question.  In  ISTew  York,  the  early  cases  answered  this  ques- 
tion in  the  negative.2  More  recently,  it  has  been  decided,  in 
at  least  one  instance,  that  an  injunction  ought  to  issue  when- 
ever it  is  shown  that  the  partner  against  whom  the  writ  issued 
has,  in  fact,  no  interest  in  the  property  about  to  be  sold.3  In 
Ohio,  a  sale  under  an  execution  against  one  of  the  partners 
will  be  stayed  in  equity  at  the  instance  of  the  others,  until 
an  accounting  can  be  had,  and  his  interest  ascertained.4 

§  438.    Injunctions  to  prevent  the  clouding  of  titles. — 

Equity  will  interfere  to  remove  a  cloud  from  the  title  of  the 
true  owner  ;  and  whatever  it  will  remove  as  a  cloud  after  it 
has  been  created,  equity  will,  if  applied  to  in  proper  time, 
prevent  from  being  created.5  A  sale  under  execution  often 
constitutes  a  cloud  on  the  title  of  the  true  owner,  although  ho 
is  not  a  party  to  the  writ.  Where  a  sale  which  is  threatened 
to  be  made  under  execution  will,  if  made,  cloud  the  title  of 

remedy  at  law  (Emery  v.  Vansickel,  15  X.  J.  Eq.  141) .  But,  in  most  circum- 
Btances,  such  a  sale  would  cloud  the  wife's  title  to  her  property,  and,  on  that  ac- 
count, we  think  she  is  entitled  to  an  injunction,  to  prevent  it  from  being  made. 
(Culhoun  v.  Cozens,  3  Ala.  498  ;  Smith  v.  Bank  of  "Wadesborough,  -i  Jones'  Eq. 
303  ;  Bush  v.  Bush,  3  Strob.  Eq.  131 ;  Alverson  v.  Jones,  10  Cal.  12  ;  Goldsmith 
v.  Michel,  19  La.  An.  272.  See,  also,  Johnson  v.  Vail,  14  N.  J.  Eq.  423.) 

1  Anis  i-.  Myers,  16  How.  U.  S.  482 ;  Wilson  v.  Butler,  3  Muuf.  559 ;  Hardy 
v.  Broaddus,  35  Tex.  668 ;  Croppsr  v.  Coburn,  2  Curt.  C.  C.  465.     The  cases  of 
McCulloch  v.  Hollingsworth,  27  Ind.  115 ;  Bach  v.  Goodrich,  9  Hob.  La.  391  ; 
Downing  r.  Mann,  43  Ala.  266  ;  and  Key  City  G.  L.  Co.  19  Iowa,  305,  all  seem 
to  have  been  decided  on  the  ground  that  equity  will  always  enjoin  an  execution 
Bale  against  a  person  not  the  owner  of  the  property.     But  in  each  of  these  cases 
the  execution  levied  was  against  a  grailtor  of  the  complainant.     The  injunction 
in  each  case  was,  therefore,  warranted  by  the  principle  stated  in  the  next  section. 

2  Moody   v.  Payne,  2   Johns.  Ch.  548  ;    Mowbray   v.  Lawrence,  22   How.  Pr. 
107  ;  13  Abb.  Pr.  317. 

3  Turner  u.  Smith,  1  Abb.  Pr.  ]ST.  S.  304. 

4  Place  v.  Sweetzer,  16  Ohio,  142  ;  Sutcliffe  v.  Dohrman,  18  Ohio,  181 ;  Crop- 
per v.  Coburn,  2  Curt.  C.  C.  465. 

5  Fulton  v.  Hanlow,  20  Cal.  484. 
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the  true  owner,  he  may,  by  application  to  equity,  prevent  the 
sale  from  being  made.1  Where  a  sale,  if  made,  would  create 
a  title  under  which  the  purchaser  could,  in  ejectment,  recover 
against  the  true  owner,  unless  the  latter  placed  his  own  title 
iu  evidence,  or  by  some  other  means  established  the  invalidity 
of  the  purchaser's  title,  then  such  sale  is  a  cloud  on  the  title 
of  the  true  owner.  Hence,  if  an  execution  against  a  person 
who  had  once  been  the  owner  of  the  property  be  levied  upon 
it,  and  it  be  no  longer  liable  to  levy  and  sale  under  such  exe- 
cution, the  present  owner  of  the  property  may  in  equity  pre- 
vent his  title  from  being  clouded  by  such  sale.2  But  if  the 
title  to  be  created  by  a  sale  is  such  that  its  invalidity  can  be 
determined  from  inspection,  or  that  the  true  owner  need  offer 
no  evidence  to  protect  himself  from  it,  then  it  is  not  a  cloud 
on  his  title,  and  the  sale  will  not  be  enjoined.3  A  sale  of  the 
property  of  a  wife,  under  an  execution  against  her  husband, 
is  usually  regarded  as  creating  a  cloud  upon  her  title.  Hence, 
it  will  be  enjoined.4 

§  439.  The  sale  of  homestead  property  under  execution 
has  frequently  been  enjoined.  The  injunction  in  such  cases 
lias  uniformly  been  justified,  upon  the  ground  that  the  sale, 
if  permitted  to  be  made,  would  create  a  cloud  on  the  defend- 
ant's title.5  In  Texas,  the  sale  of  personal  property  was  en- 

1  Budd  v.  Long,  13  Fla-  288  ;  McPike  v.  Pen,  51  Mo.  63  ;  Merchants'  Bank  v. 
Evans,  51  Mo.  345 ;  Oakley  v.  Trustees,  6  Paige,  262  ;  Tear  u.  Mathews,  Wright, 
Ohio,  371 ;  Scott  i\  Onderdoak,  14  X.  Y.  9  ;  Bonnjt.  u.   McFa  Lien,  61  111.  334. 
The  cases  of  Hard  v.  Caldwell,  4  Minn.  294  ;    Montgomery   r.  Ewen,  9  Minn. 
103  ;  Armstrong  v.  Sanford,  7  Minn.  49  ;  Drake  r.  Junes,  27  Mo.  423  ;  Kuhn  v. 
McNeil,  47  Mo.  389,  seem  to  conflict  with  the  general  rule. 

2  Pixley  v.  Huggins,  15  Cal.  127 ;  England  v.  Lewis,  25  Cal.  337  ;  Bach  v. 
Goodrich,  9  Rob.  La.  391 ;  Downing  v.  Mann,  43  Ala.  2G6  ;   Martin  v.  Hewett, 
44  Ala.  418  ;  Key  City  G.  L.  Co.  r.  Munsell,  19  Iowa,  305  ;  Shattuck  u.  Carson, 
2  Cal.  533  ;  PeUit  v.  Shepherd,  5  Paige,  493  ;  Norton  v.  Beaver,  5  Ohio,  178  ; 
Bank  of  U.  S.  v.  Schulz,  2  Ohio,  471 ;  McCulloch  u.  Hoilingsworth,  27  Ind.  115. 

3  Mcloy  v.  Dougherty,  1C  "Wis.  269 ;  Moore  r.  Cord,  16  Wis.  213 ;  Scott  r.  On- 
dcrdonk,  14  N.  Y.  9 ;  Pixley  u   Huggins,  15  Cal.  127 ;  Gamble  v.  St.  Louis,  12 
Mo.  617. 

4  Alversoii  v.  Jones,  10  Cal.  9  ;  Culver  ".  Hogers,  28  Cal.  520.     See,  also,  Sec. 
437. 

6  Vogler  r.  Montgomery,  54  Mo.  577  ;  13  Am.  L.  Reg.  244  ;  Dunn  r.  Tozer, 
Jfi  Cal.  167  ;  Tucker  r.  Kcnniston,  47  N.  H.  267  ;  Couklin  r.  Foster,  57  IU.  104 ; 
?..;irriner  v.  Smith,  27  Cal.  649  ;  Culver  i\  Rogers,  28  Cal.  520.  The  cases  cited 
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joined,  because  it  was  by  law  exempt  from  execution.1  No 
reason  for  the  decision  was  given,  and  we  doubt  whether  any 
sufficient  reason  can  be  found.  The  remedy  at  law,  where 
exempt  personal  property  is  seized,  is  in  most,  and  perhaps  in 
all  cases,  adequate  for  the  protection  of  the  interests  of  the 
claimant. 

§  440.    Compelling  particular  property  to  be  first  sold. 

-—Equity  will  interpose  to  prevent  a  judgment-creditor  from 
proceeding  in  such  a  manner  as  will  needlessly  destroy  or  im- 
peril the  interests  of  alienees  or  incumbrancers  of  the  judg- 
ment-debtor. Thus,  if  an  execution  is  a  lien  upon  two  or 
more  parcels  of  property,  and  some  person  other  than  the 
judgment-creditor  has  a  junior  lien  on  one  of  those  parcels 
only,  it  is  manifest  that  if  the  latter  were  allowed  to  first  sell 
that  property  which  is  subject  to  the  lien  of  the  former,  snch 
lien  would  be  utterly  destroyed.  This  destruction  might  be 
wanton  in  its  nature,  because  made  while  the  debtor  had 
abundance  of  property  to  satisfy  the  execution  without  resort- 
ing to  that  which  is  subject  to  the  junior  lien.  In  such  a  case, 
equity  will  require  the  execution-creditor  to  first  sell  the  prop- 
erty which  is  not  liable  to  junior  lien,  and  will  restrain  him 
from  selling  the  property  which  is  subject  to  such  lien  until 
after  he  shall  have  first  exhausted  the  other  property  subject 
to  his  writ.2  If  the  judgment-debtor  has  sold  any  part  of 
the  property  which  is  subject  to  the  lien  of  the  writ  .or  judg- 
ment, equity  will  protect  the  alienee,  if  it  can  do  so  without 
injustice  to  the  creditor.  Hence,  it  will  enjoin  the  latter  from 
selling  the  property  purchased  by  the  former,  until  after  he 

above  arose  where  homesteads  had  been  created  under  the  State  exemption  laws. 
In  Miller  v.  Little,  47  Gal.  348,  the  same  rule  was  applied  to  lands  acquired 
under  the  United  States  homestead  laws. 

1  Nichols  v.  Claiborne,  39  Tex.  363. 

2  Henshaw  v.  Wells,  9  Humph.  568  ;    York  &  J.  S.  B.  P.  Co.   v.  Jersey  Co. 
Hopk.  4f>0  ;  Ramsey's  Appeal,  2  Watts,  228 ;  Hannegan  v.  Hannah,  7  Blackf. 
353  :  Bruner's  Appeal,  7  W.  &  S.  269  ;  Applegate  v.  Mason,  13  Iiid.  75  ;  Ingalls 
v.  Morgan,   10  N.  Y.  178  ;    Findlay  v.  Bank  of    U.  S.  2  McLean,  44  ;  Cheese- 
borough  v.  Millard,  Uohns.  Ch.  409;  Alston  u.  Mumford,  1  Brock,  266  ;  Evert- 
*eii  v.  Booth,  19  Johns.  486 ;  Besley  v.  Lawrence,    11  Paige,  581 ;  Mechanics' 
Bank  v.  Edwards,  1  Barb.  271  ;  Baine  r.  Williams,  10  S.  &  M.  113;  Geller  v. 
Hoyt,  7  How   Pr.  265 ;  Trimmer  v.  Bayne,  9  Ves.  209  ;  Lanoy  v.  Athol,  2  Ath. 
446. 
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has  sold  all  other  property  liable  to  sale  under  the  writ.1  If 
the  judgment-debtor  has  aliened  different  parcels  of  land  at 
different  times,  equity  will  compel  the  creditor  to  sell  such 
parcels  inversely  to  the  order  of  their  alienation.2  But  it 
must  be  remembered  that  equity  will  not  interpose  to  enjoin 
the  execution-creditor,  where,  by  so  doing,  it  will  destroy  or 
imperil  his  rights,  or  prevent  him  from  obtaining  that  satis- 
faction of  his  judgment  to  which  he  is  both  legally  and  equit- 
ably entitled.3 

§  441.  Injunctions  from  Courts  of  Bankruptcy. — When 
a  petition  for  an  adjudication  of  involuntary  bankruptcy  is 
filed  under  the  Bankrupt  Act  of  the  United  States,  the  Court 
"  may  by  injunction  restrain  the  debtor,  and  any  other 
person,  from  making  any  transfer  or  disposition  of  any  part  of 
the  debtor's  property  "  not  excepted  from  the  operation  of  the 
act.4  The  District  and  Circuit  Courts  of  the  United  States 
have  deemed  the  power  to  issue  injunctions  enjoining  persons 
from  proceeding  in  State  Courts  to  be  necessary  to  a  complete 
adjustment  of  the  relative  rights  of  the  bankrupt  and  his 
creditors  ;  and  these  subordinate  Federal  Courts,  finding  this 
power  exceedingly  convenient  and  useful,  have,  in  numerous 
instances,  affirmed  its  existence,  and  proceeded  to  exercise  it 
in  a  most  summary  manner.  In  fact,  the  history  of  the  ad- 
judications made  under  the  Bankrupt  Act  is  but  an  exhibition 
of  the  most  remarkable  usurpation  of  powers  on  the  part  of 
the  District  and  Circuit  Courts.  This  usurpation  has,  at  all 
proper  opportunities,  been  checked  and  discountenanced  by 
the  Supreme  Court.5  Precisely  when,  if  at  all,  a  Court  having 

1  Agricultural  Bank  v.  Fallen,  8"  S.  &.  M.  359  ;  James  v.  Hubbard,  1  Paige, 
228  ;  Russell  v.  Houston,  5  Iiid.  180  ;    Welch  v.  Titsworth,  22  How.  Pr.  47-i  ; 
Clowes  r.  Dickersou,  5  Johns.  Ch.  233;  9  Cow.  403;  Rallins  i-.  Thompson,  13  S. 
&  M.  522  ;  Hurd  v.  Eaton,  28  111.  122  ;    Thompson  r.  Murray,  2  Hill's  Ch.  204  ; 
Baine  r.  Williams,  10  S.  &  M.  ]13;  Massie  u.  Wilson,  16  Iowa,  490;  Sidener  v. 
White,  4G  Ind.  588. 

2  James  v.  Hubbard,  1  Paige,  228  ;  Governcur  v.  Lynch,  2  Paige,  300. 

3  James  r.  Hubbard,  1  Paige,  228. 

4  Seo.  5024,  Rev.  St.  of  U.  S. 

6  See  Smith  v.  Mason,  14  Wall.  419  ;  Marshall  v.  Knox,  16  Wall.  551 ;  Wilson 
o.  City  Bunk,  1/1  Wail.  47G ;  Mays  v.  Fritton,  20  Wall.  414;  Doe  v,  Childress, 
21  Wall.  642 ;  Eystti  v.  Gaff,  8  C.  L.  N.  177. 
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jurisdiction  of  proceedings  in  bankruptcy  may  enjoin  a  plaint- 
iff from  enforcing  an  execution  issued  out  of  a  State  Court, 
cannot  be  known  until  the  Supreme  Court  shall  have  determ- 
ined the  question.  Executions  have,  in  several  instances, 
been  enjoined  when  the  levies  thereunder  were  made  after  the 
institution  of  the  proceedings  in  bankruptcy.1  But  not  satis- 
fied with  this,  the  lower  Courts  did  not  hesitate  to  proceed  to 
take  such  further  steps  as  were  necessary  to  give  them  that 
exclusive  control  over  the  bankrupt's  assets  which  they 
deemed  essential  to  the  accomplishment  of  the  objects  at 
which  they  supposed  the  act  to  be  directed.  Creditors  having 
liens  which,  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy,  had  been  perfected  by  levies  under  executions, 
were,  often  in  a  summary  manner,  forced  to  relinquish  the 
possession  of  the  property  held  under  their  writs,  to  turn  such 
property  over  to  the  debtor's  assignee,  and  forego  the  real- 
ization of  the  benefit  of  their  liens  until  it  could  be  accomp- 
lished in  the  Federal  Courts.2  But  it  seems  now  to  be  settled, 
beyond  controversy,  that  if,  before  the  filing  of  the  petition 
in  bankruptcy,  a  levy  has  been  made  and  the  property  placed 
in  custodia  legis,  the  possession  of  the  officer  holding  the  writ 
cannot  be  disturbed  by  the  Court  in  which  the  petition  is 
filed.  The  officer,  by  the  lev}r,  acquires  a  special  property, 
together  with  the  right  to  retain  possession,  and  to  dispose  of 
the  property  as  directed  by  his  writ.3 

1  Hyde  v.  Bancroft,  8  B.  R.  24 ;  6  Ben.  392  ;  Pennington  v.  Sale,  1  B.  R.  572  ; 
Jones  v.  Leach,  1  B.  R.  593  ;  In  re  Wallace,  2  B.  R.  134 ;  1  Deady,  433. 

2  In  re  Mallory,  6  B.  R.  22 ;  1  Saw.  C.  C.  88  ;  2  L.  T.  B.  247  ;  In  re  Atkinson, 
7  B.  R.  143  ;  5  L.  T.  B.  320  ;  4  C.  L.  N.  359  ;   19  Pitts.  L.  J.  188  ;  Irving  v. 
Hughes,  7  A.  L.  Reg.  209 ;  Samson  u.  Burton,  6  B.  R.  403  ;  9  Blatchf.  372  ;  In 
ro  Ulrich,  8  B.  R.  15  ;  6  Ben.  483 ;  In  re  Bowie,  1  B.  R.  185  ;  Sedgwick  u.  Meuck, 
1  B.  R.  108 ;  Bump  on  Bankruptcy,  8th  Ed.  pp.  206,  207,  217. 

3  Townsend  v.  Leonard,  1  Cent.  L.  J.  G9  ;  Johnson  v.  Bishop,  1  "Woolw.  C.  C. 
324  ;  Appleton  r.  Bowles,  6  C.  L.  N.  192  ;  Marshall  u.  Knox,  16  Wall.  551  ;  8  B. 
R.  97  ;  Campbell's  Case,  1  Abb.  C.  C.  185  ;  1  B.  R.  1G5  ;  1  L.  T.  B.  30  ;  In  ro  Wm. 
Burns,  7  A.  L.  Reg.  103  ;  1  B.  R.  174 ;  24  Leg.  Int.  357  ;  Clark  v.  Binninger,  38 
How.  Pr.  341 ;  3  B.  R.  518  ;  3  L.  T.  B.  49  ;  Tenth  N.  B.  v.  Sanger,  42  How.  Pr. 
179 ;  Ex  parte  Donaldson,  7  A.  L.  Reg.  213  ;  Smith  v.  Mason,  14  Wall.  419  ;  6  B. 
R.  1 ;  Wilson  P.  Childa,  8  B.  R.  527  ;  21  Pitt.  L.  J.  17  ;  30  Leg.  Int.  321 ;  G  C. 
L.  N.  27  ;  Peck  v.  Jenness,  7  How.  U.  S.  612  ;  Colby  v.  Ledden,  6  How.  U.  S. 
826  ;  In  re  Shuey,  9  B.  R.  526  ;  6  C.  L.  N.  248  ;  Goddard  v.  Weaver,  6  B.  R.  440  ; 
Thompson  v.  Moses,  43  Geo.  383. 
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CHAPTER  XXX. 

OF  THE    SATISFACTION    OF  EXECUTIONS,  AND    THE   DISTRIBU- 
TION  AND  COLLECTION  OF  THEIR  PROCEEDS. 

$  442.  To  whom  payment  may  bo  made. 

$443.  How  payment  maybe  made. 

$  444.  In  what  cases  writs  may  be  kept  alive  after  payment. 

§  445.  Satisfaction  by  proceedings  under  execution. 

$  446.  Remedies  where  an  officer  is  in  doubt  concerning  the  distribution  of  pro- 
ceeds. 

§  447.  General  rules  concerning  the  rights  of  claimants  of  proceeds. 

$  448.  When  officers  become  liable  for  not  paying  over  proceeds. 

$  449.  When  officers  become  liable  for  interest. 

$  450.  Defenses  to  actions  to  recover  money  collected  under  execution. 

§  442.  To  whom  payment  may  "be  made. — In  another 
work,1  we  have  treated  of  the  -satisfaction  of  judgments.  As 
writs  of  execution  exist  only  for  the  purpose  of  enforcing  judg- 
ments, it  is  evident  that  whenever  a  judgment  is,  by  any 
means,  satisfied,  the  writ  which  issued  for  its  enforcement 
must  also  be  treated  as  satisfied.  Hence,  whatever  we  have 
written  regarding  the  satisfaction  of  judgments  is  applicable 
to  the  satisfaction  of  executions,  and  we  shall,  therefore,  in 
this  chapter,  do  little  beyond  repeating,  in  a  condensed  form, 
the  substance  of  what  we  have  heretofore  written  concerning 
the  satisfaction  of  judgments.  Satisfaction  is  produced  :  1st. 
By  payment  made  by  or  in  behalf  of  the  defendant  in  execu- 
tion ;  and  2d.  By  payment,  or  something  which  the  law  regards 
as  equivalent  to  pajaiient,  produced  by  proceedings  taken  by  a 
sheriff  or  constable  under  and  by  virtue  of  a  writ  of  execu- 
tion. The  first  question  in  regard  to  payment  made  by  or 
for  the  defendant  is  this  :  To  whom  may  the  payment  be 
made  ?  The  answer  is,  that  it  may  be  to  the  plaintiff,'2  or  to 

1  Freeman  on  Judgments,  Chap.  20. 

2  Atkinson  v.  Cooper,  2  Humph.  301 ;  Lazarus  u.  Follmer,  4  W.  &  S.  9. 
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one  of  several  plaintiffs,1  or  to  the  officer  holding  the  writ,2 
or  to  the  plaintiff's  attorney,3  except  where  the  defendant 
knows  that  the  attorney  has  no  authority  to  receive  it,  or  to  a 
prochein  ami,4  or  the  attorney  of  such  prochein  ami.5  But  an 
officer  is  not  entitled  to  receive  payment  before  the  execution 
issues,6  nor  after  the  return-day  thereof.7  Payment  must  be 
made  to  the  real  party  in  interest  instead  of  to  the  nominal 
plaintiff',  provided  the  interest  of  the  former  is  known  to  the 
defendant.8  The  right  of  plaintiff  to  receive  payment  ter- 
minates when  he  assigns  the  judgment.9  Payment  to  an  offi- 
cer not  authorized  to  receive  it  is  entirely  inoperative,  and 
can  produce  no  satisfaction  of  the  writ.10  On  the  other  hand, 
payment  made  to  an  officer  authorized  to  receive  it  is  of 
itself  a  satisfaction  of  the  writ,  although  the  money  is  wasted 
or  misappropriated  by  the  officer. u 

§  443.  How  payment  may  be  made. — A  plaintiff'  may 
accept  payment  of  his  judgment  in  property  of  any  kind  or 
nature  ;  having  once  accepted  a  note,  check,  bank-bill,  or  any 
other  thing  of  value,  as  a  full  satisfaction,  he  cannot  subse- 

1  Erwin  v.  Rutherford,  1  Yerg.  169.     One  of   several  co-obligees  may  receive 
payment,  and   grant  a  release   from  the  obligation  due  to  himself  and   others. 
(Freeman  on  Cotenancy  and  Partition,  Sees.  177-180 ;  Wallace  v.  Kelsall,  7  M. 
&  W.  264 ;  8  D.  P.  C.  841 ;  4  Jur.  1064 ;  Husband  v.  Davis,  10  C.  B.  645  ;  20  L. 
J.  C.  P.  118 ;  Jones  v.  Yates,  9  B.  &  C.  532 ;  4  M.  &  R.  613;  Fitch  v.  Forman, 
14  Johns.  174 ;  Pierson  v.  Hooker,  3  Johns.  63 ;  Bulkley  v.  Dayton,  14  Johns. 
387 ;    People  v.  Keyser,  28  N.  Y.  228 ;   Bowes  i-.  Seeger,  8  W.  &  S.  222 ;  Hud- 
clock's  Case,  6  Co.  25«  ;  Razing  r.  Ruddock,  Cro.  Eliz.  648. 

2  Webb  v.  Bumpass,  9  Port.  201. 

3  Harper  v.  Harvey,  4  'West  Va.  539 ;  Yoakum  v.  Tilden,  3  West  Va.  167 ; 
Wilkinson  v.  Halloway,  7  Leigh,  277  ;  Haden  v.  Walker,  5  Ala.  86. 

4  Morgan  v.  Thorne,  7  M.  &  W.  400  ;  White  u.  Hall,  Sir  F.  Moore,  852  ;  Col- 
lins u.  Brook,  5  H.  &  N.  700  ;  29  L.  J.  Exch.  255  ;  6  Jur.  N.  S.  999. 

5  Baltimore  &  O.  R.  R.  v.  Fitzpatrick,  36  Md.  624. 

6  Bobo  v.  Thompson,  3  Stew.  &.  P.  385.     See  Governor  v.  Read,  38  Ala.  254. 

7  Ante,  Sen.  106  ;  Wood  u.  Robinson,  3  S.  &  M.  271  ;  Chapman  v.  Cowles,  41 
Ala.  103 ;   Edward  v.  Ingraham,  31  Miss.  272  ;  Barton  v.  Lockhart,  2  S.  &  P. 
109 ;  Hamilton  v.  Ward,  4  Tex.  356.     Contra,  James  v.  Yates,  3  Met.  Ky.  343. 

8  Triplet*  r.  Scott,  12  111.  137  ;  Zautzinger  v.  Old,  2  Ball.  265  ;  Hodson  v.  Mc- 
Donnell, 12  111.  170. 

9  Guthrie  v.  Bashline,  25  Penn.  St.  80. 

10  Bank  of  Georgetown  v.  Ault,  31  Geo.  359;  Brier  u-Woodbury,  1  Pick.  362. 
U  Planters'  Bank  v.  Spencer.  3  S.  &  M.  305 ;  Banks  v.  Evans,  10  S.  &  M.  35. 


§  443  SATISFACTION    OF    EXECUTIONS.  732 

quently  revoke  his  own  act  and  insist  on  payment  in  money.1 
An  officer  acting  by  virtue  of  an  authority  conferred  by  law,2 
or  an  attorney  3  acting  under  and  by  virtue  of  a  general  re- 
tainer, has  no  power  to  satisfy  a  judgment  or  execution,  except 
upon  payment  to  him  in  money  of  the  entire  amount  due  thereon. 
It  has  sometimes  happened  that  the  business  of  a  particular  lo- 
cality was  carried  on  almost  exclusively  in  bank-bills.  Where 
this  was  the  case,  it  was  decided,  in  a  few  instances,  that  sher- 
iffs, and  other  officers  authorized  to  receive  money  under  ex- 
ecution, were  justified  in  accepting  such  bills,  and  that  by  such 
acceptance  a  satisfaction  of  the  writ  was  produced.4  Un- 
questionably, the  temptation  toward  this  line  of  decisions  was 
at  different  periods  very  great  in  many  of  the  States.  The 
temptation  was,  however,  very  generally  overcome.  A  very 
decisive  preponderance  of  the  authorities  declares  that  a 
payment  in  bank-notes,  when  made  to  an  attorney  or  an  offi- 
cer, produces  no  satisfaction  unless  the  plaintiff  elects  to  re- 
ceive them.5  The  plaintiff1  may  ratify  the  act  of  an  officer  or 

1  Witherly  v.  Mann,  11  Jolms.  518  ;  Lyon  v.  Northrup,  17  Iowa,  314  ;  "Weston 
v.  Clark,  37  Mo.  572;  Ivcs  r.  Phelps,  1G  Minn.  451. 

2  Mitchell  v.  Hackett,  14  Cal.  CGI ;    Crutchfield  v.  Bobbins,  5  Humph.  15 ; 
Dibble  r.  Brings,  28  111.  43  ;  Heald  v.  Bennett,  1  Doug.  Mich.  51-3;  Mumford 
v.  Armstrong,  4  Cow.  553  ;  Harris  r.  Ellis,  30  Tex.  4 ;  Williams  v.  Charles,  7 
Ala.  202  ;  Bobo  v.  Thompson,  3  S.  &  P.  3S5 ;  Thorpe  v.  Wheeler,  23  111.  54 4  ; 
Planters'  Bank  v.  Scott,  5  How.  Miss.  24G. 

3  Keller  v.  Scott,  2  S.  &.  M.  81 ;  Perkins  r.  Grant,  3  La.  An.  328  ;  Phelps  v. 
Praston,  9  La.  An.  488  ;  Greenwell  v.  Roberts,  7  Low,  G3  ;  Dunbar  r.  Morris,  3 
Rob.  La.  278  ;  Smock  v.  Dado,  5  Rand.  G39  ;    Garthwaite  r.  Wentz,  19  La.  An. 
196;    Lewis  v.  "Woodruff,  15   How.  Pr.  539;    Benedict  v.  Smith,  10   Pai.  r:G ; 
Beers  r.  Hendrickson,  45  N.  Y.  GG5 ;  Jackson  v.  Bartlett,  8  Johns.  361  ;  Wakeman 
v.  Jones,  1  Cart.  517  ;  Wilkinson  u.  Holloway,  7  Leigh,  277  ;  Jones  r.  Hansom, 
3  Ind.  3_7;  Abbe  r.  Rood,  G  McLean,  107;  Jcwett   v.  Wadleigh,  32  Me.  110; 
Vail  v.  Conant,  15  Vt.  314 ;  Lewis  v.  Gamage,  1  Pick.  347  ;  McCarvt-r  o.  Xealey, 
1  G.  Greene,  360. 

4  Crutchfield  v.  Robins,  5  Humph.  15 ;  Haynes  r.  Wheat,  9  Ala.  239 ;  over- 
ruled in  Aicardi  r.  Robbins,  41  Ala.  541.     In  North  Carolina,  it    was  conceded 
tha-t  Iho  plaintiff  had  the  right  to  insist  upon  payment  in  coin,  (Grernloo  v.  Sud- 
derth,  C5  N.  C.  470)  but  that  he  waived  such  right,  and  could  be  compelled  to 
accept  current  bills,  unless  he  gave  notice  to  the  officer,  before  the  latter  had 
made  any  collection,  that  nothing  but  lawful  money  would  be  received.     (Gov- 
ernor r.  Carter,  3  Hawks,  328  ;  Atkiii  -.  Mooney,  G2  N.  C.  31 ;  Utley  v.  Young, 
G8N.  C.387.) 

5  Gasquet    r.  Warren,  2  S.  &  M.  514;  Tutt   r.  Fulgham,  5  How.  Miss.  G21 ; 
Ajiderson  i:  Carlisle,  7  How.  Miss.  408;  Bright  r.  Ross,  11S.&M.  280;  AnkrteU 
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attorney  in  receiving  payment  in  bank-bills,  or  in  any  other 
kind  of  property.  That  ratification  may  be  presumed  from 
his  manifest  acquiescence,  as  well  as  from  his  express  declara- 
tions.1 If  a  sheriff  returns  a  writ  satisfied,  when  he  has  not 
received  payment  thereof  in  money,  the  plaintiff  is  not  bound 
therebj^.  He  may  have  the  return  vacated  and  procure  an 
alias  writ,  or  he  may  treat  the  return  as  true  and  compel  the 
sheriff  to  account  to  him  for  the  amount  of  the  writ  in  the 
kind  of  money  which  the  officer  was,  by  law,  required  to  col- 
lect.2 Sometimes  two  or  more  judgments  are  based  upon 
the  same  cause  of  action.  This  happens  when  one  is  entered 
for  an  original  obligation  and  the  other  upon  a  collateral  ob- 
ligation taken  merely  as  security,  and  also  when  several  judg- 
ments are  entered  against  different  persons  who  are  severally, 
or  jointly  and  severally,  liable  for  a  single  tort,  or  upon  a  single 
contract.  In  all  these  cases  the  satisfaction  of  one  of  the 
judgments  operates  as  a  satisfaction  of  all,3  except  as  to  costs. 

§  444.  In  -what  cases  writs  may  be  kept  alive  after 
payment. — The  voluntary  payment  of  the  amount  due  on  a 
judgment  or  execution,  if  made  unconditionally  and  without 
any  reservation  of  the  right  to  keep  the  judgment  alive,  is 
unquestionably  and  irrevocably  a  satisfaction  of  the  writ,  no 

v.  Torrey,  7  S.  &  M.  467  ;  Morton  v.  Walker,  7  How.  Miss.  554  ;  Prewett  v. 
Standifer,  8  S.  &  M.  493 ;  Griffin  v.  Thompson,  4  How.  U.  S.  244  ;  McFarland 
v.  Gwin,  3  How.  y.  S.  717 ;  Gwin  v.  Breedlove,  2  How.  U.  S.  29 ;  Aicardi  v. 
Robbing,  41  Ala.  541 ;  Railey  v.  Bagley,  19  La.  An.  172  ;  Randolph  v.  Ring- 
gold,  5  Eng.  279 ;  Wickliffe  v.  Davis,  2  J.  J.  Marsh.  09  ;  Coxe  v.  State  Bank,  3 
Halst.  172  ;  Moody  v.  Mahnrin,  4  N.  H.  296  ;  Sinclair  v.  Piercy,  5  J.  J.  Marsh. 
64  ;  Dunbar  v.  Morris,  3  Rob.  La.  278.  Payment  in  Confederate  treastiry  notes, 
made  during  the  late  war,  where  they  were  the  currency  in  common  use,  has, 
in  Georgia  and  Louisiana,  been  held  to  have  produced  a  satisfaction  of  the 
judgment.  (Boyd  v.  Sales,  39  Geo.  72  ;  Harvey  v.  Walden,  23  La.  An.  162.) 
The  rule  is  otherwise  in  Alabama.  (Aicardi  v.  Robbins,  41  Ala.  541;  Ellis  u. 
Smith,  42  Ala.  349  ;  Thompson  v.  Perryman,  45  Ala.  620.)  Such  a  paymei.t,  if 
made  to  an  officer  after  the  Confederacy  had  failed,  is  unquestionably  inopera- 
tive. (Sirrine  v.  Griffin,  40  Geo.  169.) 

1  Prewett  v.  Standifer,  8  S.  &  M.  493 ;  McKay  v.  Smitherman,  64  N.  C.  47. 

2  Bank  of  Orange  v.  Wakeman,  1  Cow.  46  ;  Coltonv.  Camp,  1  "Wend.  368. 

3  Freeman  on  Judgments,  Sec.  467  ;  Lockhartv.  McElroy,  4  Ala.  572  ;  McNutt 
u.  Wilcox,  1  Freem.  Ch.  116;  Sherman  v.  Brett,  7  Wis.  139  ;  Thompson  v.  Per- 
cival,   5  B.  &  Ad.  925 ;  Craft  u.  Merrill,  14  N.  Y.  456  ;  Boardman  v.  Acer,  13 
Mich.  77. 
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matter  by  whom  the  payment  was  made.1  This  rule  has  been 
very  frequently  enforced  against  sheriffs  and  constables  who 
first  paid  off  executions  in  their  hands,  and  next  attempted  to 
indemnify  themselves  by  proceeding  as  if  such  writs  were 
still  in  force.2  So,  where  an  officer  charged  with  the  execu- 
tion of  a  writ  had  so  neglected  his  duty  as  to  become  liable 
to  the  plaintiff  for  the  amount  thereof,  and  thereafter  volun- 
tarily discharged  such  liability,  it  was  held  that  the  writ  was 
irrevocably  satisfied.3  But,  probably,  an  officer,  when  com- 
pelled to  pay  the  amount  of  an  execution,  is  still  entitled  to 
enforce  it  in  the  name  of  the  plaintiff,  but  for  his  own  in- 
demnity.4 From  this  rule,  the  Courts  of  New  York  have  ex- 
pressed their  dissent  in  a  forcible  and  convincing  manner  ; 
and  have  shown  that  a  sound  public  policy  requires  that  sher- 
iffs and  constables  be  not  permitted  to  deal  in  writs  of  cxccu 
tion,  except  in  their  official  capacity.5  If  two  or  more  per- 
sons are  .liable  upon  a  judgment,  no  doubt  a  payment  by 
either  will,  unless  its  effect  be  limited  by  some  reservation, 
or  agreement,  operate  as  a  satisfaction  as  to  all.6  The  more 
difficult  question  is,  whether  any  defendant,  furnishing  money 
sufficient  to  discharge  a  writ  or  judgment,  may,  by  procuring 
an  assignment  or  otherwise,  keep  it  alive  for  the  purpose  of 
enforcing  contribution  from  his  codefendants.  This  question 
is  answered  in  the  negative  in  the  States  of  Alabama,7  Massa- 

f 

1  Stevens  v.  Morse,  7  Greenl.  36  ;  Caldwell  r.  Fifield,  4  Zab.  150;  Sandford  v. 
Mo-Lean,  3  Pai.  Ch.  117 ;  Morris  u.  Lake,  9  S.  &  M.  521  ;  Rollins  v.  Thompson, 
13  S.  &  M.  522  ;  Banta  v.  Snapp,  2  Duvall,  98. 

2  Arnett  v.  Cloud,  2  Geo.  53  ;  Houston  v.  Crutchficld,  22  Ala.  76  ;    Reed  v. 
Pruyn,  7  Johns.  426  ;  Harwell  v.  Worshara,  2  Humph.  521 ;  Boren  v.  McGheo, 
C  Port.  432  ;  Sherman  v.  Boyce,  15  Johns.  443  ;  Crutchficld  v.  Haynes,  14  Ala. 
49 ;  Beach  v.  Vandenburgh,  10  Johns.  361. 

3  Lintz  v.  Thompson,  1  Head,  456;   Jones  v.  Wilson,  3  Johns.  434;  Mender- 
back  v.  Hopkins,  8  Johns.  436.     But,  in  Massachusetts,  an  officer  may  take  an 
assignment  of  the  judgment  at  the  time  he  pays  tho  amount  to  plaintiff,  and 
may  afterward  enforce  it  against  the  defendant.     (Dunn  v.  Sncll,  15  Mass.  481. 

4  Smith  v.  Alexander,  4  Sliced,  482  ;  Allen  v.  Holding,  9  Mass.  133. 

6  Bigelow  v.  Prevost,  5  Hill,  566  ;  Carpenter  v.  Stilwell,  11  N.  Y.  61.     These 
cases  show  that  an  officer  paying  a  judgment  cannot  keep  it  alive  by  taking  aa 
assignment  in  his  own  name,  nor  in  tho  name  of  a  third  person. 

C  Adams  v.  Drake,  11  Gush.  504;  Stanley  v.  Nutter,  16  N.  H.  22;  Adams  u. 
Ceelcr,  30  Geo.  86. 

7  Preslar  v.  Stallworth,  37  Ala.  405. 
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chusetts,1  New  York,2  and  North  Carolina  ; 3  and  in  the  af- 
firmative in  the  States  of  California,4  Maryland,5  and  New- 
Jersey,0  and  also  in  England.7  If  payment  be  made  by  a 
surety,8  or  an  indorser,9  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  plaintiff,  unless  he  makes  an  absolute  payment 
without  any  reservation  of  his  rights. 

§  445.    Satisfaction  by  proceedings  under  execution.-— - 

Satisfaction,  instead  of  being  produced  by  direct  payment  in 
money,  may  be  created  by  proceedings  taken  under  the  exe- 
cution. Thus,  it  is  produced,  sometimes  permanently  and 
sometimes  temporarily,  by  a  levy  upon  personal  property,10  and 
also  by  the  delivery  of  lands  under  an  elegit.11  Taking  the 
defendant  in  execution  was,  at  common  law,  regarded  as  a 
satisfaction  of  the  judgment,  at  least  so  far  that  no  other  writs 
could  be  issued  or  executed  while  he  remained  in  custody, 
nor  after  he  had  been  discharged  by  the  act  or  consent  of  the 
plaintiff.12  An  execution  and  judgment,  without  the  direct 
payment  of  money,  are  often  satisfied  by  a  bid  made  by 

1  Hammatt  v.  Wyman,  9  Mass.  138. 

2  Harbeck  v.  Vanderbilt,  20  N.  T.  395. 

3  Towo  v.  Felton,  7  Jones,  216  ;  Hinton  v.  Odenb.ei.mer,  4  Jones'  Eq.  406. 

4  Coffee  v.  Tevis,  17  Cal.  239. 

6  Wbeeler's  Estate,  1  Md.  Cb.  80. 

6  Brown  v.  Wbite,  5  Dutch,  514,  reversing  Wbite  v.  Brown,  Ibid,  307. 

7  Mclntyre  v.  Miller,  13  M.  &  W.  728. 

8  See  Freeman  on  Judgments,  Sec.  470 ;  Barringer  v.  Boyden,  7  Jones,  187  ; 
Dempsey  v.  Bush,  18  Ohio  St.  376  ;  Sandford  v.  McLean,  3  Pai.  117 ;  Hayes  u. 
Ward,  4  Johns.    Ch.  123 ;    Cottrell's  Appeal,   23  Penn.    St.   294 ;    McClung  v. 
Beirne,  10  Leigh,  334  ;  Baily  v.  Brownfield,  20  Penn.  St.  41. 

9  Freeman  on  Judgments,  Sec.  471 ;  Eno  u.  Crooke,  10  N.  Y.  66  ;  Corey  v. 
White,  3  Barb.  12. 

10  See  Ante,  Sec.  269 ;  Freeman  on  Judgments,  Sec.  475. 

11  Ante,  Sec.  282 ;  Freeman  on  Judgments,  Sec.  474.     In  Indiana,  a  levy  on 
real  estate  is  treated  as  a  satisfaction  to  the  same  extent  as  a  like  levy  on  person- 
alty.    (Linglcy  v.  Kelley,  42  Ind.  294.) 

12  Freeman  on  Judgments,  Sees.  476,  477  ;  Douglas  v.  Wallace,  11  Ohio,  42; 
Tanner  v.  Hague,  7  T.  R.  420 ;  Vigers  v.  Aldrich,  4  Burr,  2483 ;  Blackburn  v. 
Btupart,  2  East,  2i3 ;  King  v.  Goodwin,  16  Mass.  63 ;  Ex  parte  Knowell,  13  Ves. 
193  ;  Jacques  u.  Wilthy,  1  D.  &  E.  557;  Bowreil  v.  Zigler,  19  Ohio,  362  ;  Lam- 
bert v.  Parnell,  15  L.  J.  Q.  B.  55  ;    10  Jur.  31 ;    Dodge  v.  Doane,  3  Cush.  460; 
Cattlin  v.  Kernott,  3  C.  B.  N.  S.  793  ;  McCrillis  v.  Sisson,  1  R.  I.  143  ;  Clement 
v.  English,  6  D.  &E.  525;  Thompson  u.  Bristow,  Barnes'  Notes,  205  ;  Coburn 
v.  Palmer,  10  Cush.  273. 
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plaintiff'  at  an  execution  sale.1  "Where  an  apparent  satisfac- 
tion proves  not  to  be  real,  there  are  many  instances  in  which 
it  may  be  vacated,  and,  in  some  States,  the  plaintiff  would 
probably  be  justified  in  proceeding  without  taking  any  formal 
steps  to  procure  such  vacation.2  A  sale  under  a  satisfied  writ 
is,  as  we  have  heretofore  shown,  generally  regarded  as  void.3 

§  446.  Remedies  -where  the  officer  is  in  doubt  con- 
cerning the  distribution  of  proceeds  of  sales. — When 
moneys  have  been  collected  under  execution,  they  should,  of 
course,  be  paid  over  without  delay  to  the  person  or  persons 
entitled  thereto.  Where  the  officer  is  prompt  and  efficient, 
all  proceedings  to  determine  to  whom  the  payment  is  to  be 
made  are  likely  to  be  instituted  by  him.  Where  he  is  not 
prompt,  or  where  he  has  misappropriated  the  moneys,  the 
proceedings  are  likely  to  assume  the  form  of  a  suit  against 
him  and  the  sureties  on  his  official  bond.  We  shall  first  treat 
of  proceedings  where  the  officer  is  ready  and  willing  to  make 
payment,  but  is  in  doubt  as  to  whom  it  should  be  made.  If 
several  writs  are  in  an  officer's  hands  against  the  same  defend- 
ant, the  latter  may  make  a  payment  on  either  writ.  If  he 
chooses  to  pay  one  in  preference  to  the  other,  his  election  is 
final.  The  money  must  be  applied  on  the  writ  upon  which 
the  debtor  paid  it,  whether  such  writ  be  the  junior,  senior, 
or  intermediate.  The  officer  has  no  other  duty  concerning 
such  money  than  to  pay  it  over  under  the  writ  to  which  the 
debtor  assigned  it.4  Where  money  has  been  realized  from  the 
sale  of  property,  and  has  thereby  been  actually  or  construct- 

1  Covington  &  C.  B.  Co.  v.  Walker,  2  Duvall,  150 ;   Weaver  v.  Toogood,  1 
Barb.  238;    Perry  v.  Williams,  Dudley,  S.  C.  44*;    Smith  v.  Godbold,  4  Strob. 
Eq.  186. 

2  See  Sees.  53,  54,  352,  361 ;  Richardson  v.  McDougall,  19  Wend.  80  ;    New- 
land  v.  Baker,  21  Wend.  264 ;  Bank  of  Orange  v.  Wakeman,  1  Cow.  46 ;  New- 
jaan  v.  Hazelbrigg,  1  Bush,  412  ;  Cowles  v.  Bacon,  21  Conn.  451 ;  Mumford  v. 
Armstrong,  4  Cow.  553;  Moore  v.  Edwards,  1  Bailey,  23;  Tarkinton  u.  Gun- 
ther,  13  Ircd.  100;  Townseud  v.  Smith,  20  Tex.  465  ;  McCormick  v.  Melton,  5 
Tyrwh.  147  ;  1  C.  M.  &  R.  525;  3  D.  P.  C.  215;  Kemp  v.  Gadderer,  4  D.  P.  C. 
676. 

3  Ante,  Sec.  19;  Stilwell  v.  Carpenter,  59  N.  Y.  414. 

4  Rudy  v.  Commonwealth,  35  Penn.  St.  166  ;  Mies.  C.  R.  R.  Co.  v.  Harknesa, 
32  Miss.  203  ;  Adams  v.  Crimager,  1  McMull.  309. 
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ively  brought  into  Court,  the  rule  is  different.  In  such  a  case, 
the  will  of  the  debtor  cannot  prevail.1  The  money  must  be 
distributed  in  accordance  with  the  rights  of  various  persons 
having  liens  upon  the  property  sold.  A  prudent  officer  will 
certainly  seek  to  avoid  the  responsibility  of  determining  these 
rights  for  himself.  In  contemplation  of  law,  the  proceeds  of 
a  writ  are  brought  into  Court  by  the  officer,  to  be  there,  by 
the  Court,  applied  to  the  persons  having  paramount  claims 
thereto.  Hence,  an  officer  may,  in  many  of  the  States,  make 
a  return  setting  forth  the  claims  of  the  various  parties,  and 
ask  the  Court  to  make  an  order  regulating  the  distribution  of 
the  funds  in  his  hands.2  The  Court  issuing  the  senior  writ  is 
the  one  having  authority  to  control  the  distribution  of  the 
proceeds.3  But  there  is  an  evident,  and  no  doubt  a  reason- 
able, antipathy  against  the  practice  of  disposing  of  the  pro- 
ceeds of  an  execution  in  this  summary  method.  Hence, 
some  Courts  refuse  to  act  in  doubtful  cases  ;4  others  decline  to 
proceed  unless  all  the  proceeds  are  in  fact  paid  into  Court ; 5 
and  still  others  refuse  to  act  in  any  case,  leaving  the  officer 
to  determine  his  own  duty  in  the  premises,  and  the  parties  in 
interest  to  redress  themselves  by  action  against  the  officer  in 
case  he  determines  incorrectly.6  In  Pennsylvania,  the  officer 
may  pay  the  money  into  Court ;  the  various  claimants  may 
iuterplead  concerning  it  ; 7  issues  of  fact  must,  on  demand  of 
any  claimant,  be  tried  before  a  jury  ; 8  and  the  decision,  when 
made,  is  final  and  conclusive.9  In  Alabama,  if  the  claimants 

1  Thomas'  Appeal,  69  Penn.  St.  120. 

2  Williamson  v.  Johnson,  7  Halst.  86  ;  "Washington   v.  Sanders,  2  Dev.  343 ; 
Palmer  v.  Clarke,  2  Dev.  354 ;  Dewey  v.  White,  65  N.  C.  225  ;  Bates  v.  Lilly,  65 
N.  C.  232 ;  Wiley  v.  Bridgman,  1  Head,  68 ;  McDonald  v.  Allen,  37  Wis.  108 ; 
Chittenden  v.  Rogers,  42  HI.  95  ;  Stebbins  v.  Walker,  2  Green,  90. 

3  Heinselt  v.  Smith,  34  N.  J.  L.  215  ;  Woodruff  v.  Chapin,  3  Zab.  566. 

4  Williams  v.  Rogers,  5  Johns.  163;  Fieldhouse  v.  Croft,  9  East,  510;  Knight 
v.  Griddle,  9   East,  48 ;  Willows  r.  Ball,  5  B.  &  P.  376 ;    Burton   v.  Cannon, 
Harper,  389 ;  Caskey  v.  McMuller,  3  S.  C.  196. 

5  Wortman  v.  Conyngham,  1  Pet.  C.  C.  241 ;  Masser  v.  Dewart,  46  Penn.  St. 
534 ;  Troutman's  Appeal,  23  Penn.  St.  491 ;  Williams'  Appeal,  9  Penn.  St.  267. 

6  Trapnall  v.  Jordan,  2  Eiig.  430. 

7  Pennypacker's  Appeal,  57  Penn.  St.  114. 

8  Benson's  Appeal,  48  Penn.  St.  159  ;  Reigert's  Appeal,  7  W.  &  S.  267. 

9  Noble  v.  Cope,  50  Penn.  St.  17.     Generally,  an  order  or  judgment,  assuming 

F.  Ex.— 47. 
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make  an  agreed  case,  the  Court  may  determine  their  respect- 
ive claims  without  making  the  officer  a  party.1  In  South 
Carolina,  if  a  person  obtains  a  rule  against  an  officer,  to  show 
cause  why  moneys  should  not  be  paid  to  him,  the  Court  must 
confine  its  decision  to  the  claims  of  such  claimant,  and  cannot 
award  the  moneys  to  a  third  person.2  In  Mississippi,  on  tho 
other  hand,  the  rights  of  all  persons  are  considered  ;  and  aii 
order  injurious  to  one  of  the  claimants  may  be  reversed, 
though  he  did  not  join  in  prosecuting  the  appeal.3 

§  447.  General  rules  concerning  the  rights  of  claimants 
of  proceeds. — Whether  an  officer  seeks  to  distribute  moneys 
in  his  hands  with  or  without  the  aid  of  the  Court,  an  infinite 
variety  of  questions  arise,  and  must  be  determined  with  refer- 
ence to  the  respective  rights  and  priorities  of  the  various 
claimants.  These  questions  may  not,  and  usually  do  not,  con- 
nect themselves  with  the  law  of  executions,  but  are  to  be 
settled  under  various  other  branches  of  law  defining  general 
rights  of  property,  and  prescribing  what  liens  may  exist 
thereon,  and  how  such  liens  may  be  created  and  continued. 
So  far  as  these  questions  fall  within  the  law  of  executions, 
their  answers  must  be  sought  in  the  chapter  on  execution 
liens.4  It  will  there  be  seen  that  the  proceeds  of  a  sale  made 
under  a  junior  writ  are  frequently  entirely  consumed  by  senior 
writs  in  the  officer's  hands.5  Hence,  it  may  happen  that  the 
writ  under  which  a  sale  is  made  is  not  to  any  extent  satisfied 
thereby.  But,  as  a  general  rule,  execution  sales  are  subject 
to  all  liens  paramount  to  that  under  which  the  sale  is  made. 
Hence,  the  plaintiff  under  whose  writ  a  sale  is  made  is  usually 
entitled  to  the  proceeds  of  the  sale,  to  the  extent  of  satisfying 
his  claim.6  Senior  lien-holders  are  not  entitled  to  participate 

to  control  the  disposition  of  a  fund,  does  not  bind  parties  not  before  the  Court. 
(In  the  matter  of  Howard,  9  Wall.  175.) 

1  Turner  v.  Lawrence,  11  Ala.  427. 

2  Caskey  v.  McMuller,  3  S.  C.  196. 

3  Heizer  v.  Fisher,  13  S.  &  M.  672. 

4  See  Chap.  13. 
6  See  Sec.  196. 

6  Hannaer  v.  Casey,  26  Ark.  352  ;   Commercial  Bank  v.  Coroner,  6  How.  Miss. 
630  ;  Bibb  v.  Jones,  7  How.  Miss.  397  ;  Commercial  Bank  v.  Helderburn,  6  How. 
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in  the  proceeds,  because  their  liens  are  unimpaired  by  the  sale,, 
and  they  may,  as  before,  seek  satisfaction  out  of  the  property 
sold.  Where,  however,  the  sale  has  the  effect  of  transferring 
title  free  from  all  liens,  then  the  senior  lieu-holders  must  first 
be  paid  out  of  the  proceeds.1  Liens  must  be  determined  as 
they  exist  at  the  date  of  the  sale.2  If  land  be  sold,  the  sur- 
plus proceeds  of  the  sale  must  be  dealt  with  and  treated  aa 
laud.3  If  the  defendant  made  a  conveyance  after  the  incep- 
tion of  the  lien  and  before  the  sale,  then  the  surplus  ought  to 
be  paid  to  his  grantee  if  there  are  no  liens  paramount  to  his 
conveyance.4  Creditors,  not  having  liens,  are  not  entitled  to- 
share  in  the  distribution  of  the  proceeds.5  But  all  persons- 
having  liens  which  are  subordinate  to  the  sale  are  entitled  to 
satisfaction  out  of  the  proceeds  in  the  order  of  their  priority.* 

§  448.  When  the  officer  becomes  liable  for  not  paying 
over  proceeds. — In  several  of  the  States,  summary  remedies 
have  been  provided  by  statute  for  the  purpose  of  compelling 
sheriffs  and  constables  to  account  for  money  collected  by  them 
under  execution.7  These  statutory  remedies  are  cumulative. 
They  leave  the  common-law  remedies  unimpaired.8  At  corn- 
Miss.  535  ;  "Walker  v.  Anderson,  31  Tex.  G46 ;  Love  v.  Williams,  4  Fla.  126; 
Calmes  v.  Ford,  6  S.  &  M.  190. 

1  See  Sec.  338.   If  a  landlord  has,  by  law,  a  lien  on  the  chattels  of  his  tenant, 
snch  lien  must  be  first  satisfied  out  of  the   proceeds  of  their  sale.      (Wickey  v. 
Eyster,  58  Penn.  St.  501 ;  Weltner's  Appeal,  63  Penn.  St.  302  ;  Rowland  v.  Gold- 
smith, 2  Grant's  Cases,  378.) 

2  Douglass'  Appeal,  48  Penn.  St.  223. 

8  Matthews  r.  Duryee,  45  Barb.  69  ;  4  Keyes,  525  ;  Jones  v.  Jones,  1  Bland.  Ch. 
443 ;  Vartie  v.  Underwood,  18  Barb.  561  ;  Mills  v.  Van  Voorhies,  20  N.  Y.  412. 

4  Every  v.  Edgerton,  7  Wend.  259. 

6  Smith  v.  Reiff,  20  Penn.  St.  364  ;  Helfrink's  Appeal,  15  Penn.  St.  382  ;  Ed- 
wards v.  Toomer,  14  S.  &  M.  75. 

6  Averill  v.  Loucks,  6  Barb.  470 ;  Van  Nest  v.  Geomans,  1  Wend.  87  ;  Steele  v. 
Hanna,  8  Blackf.  326  ;  Benton  v.  Shreeve,  4  Ind.  66  ;  County  of  Polk  v.  Sypher, 
17  Iowa,  358.     Hence,  the  holder  of  a  valid  attachment  lien  is  entitled  to  the 
benefit  of  it  against  a  surplus  arising  from  the  sale  of  the  land.      (Straley's  Ap- 
peal, 43  Penc.  St.  89.) 

7  Beaird   v.  Foreman,  1  Scam.  40;  Dunn  v.  Vannerson,  7  How.  Miss.  579; 
Buckmaster  u.  Drake,  10  111.  319. 

8  De  La  Garza  v.  Booth,  28  Tex.  479.     The  statutory  remedies  usually  en- 
force a  penalty.     They  are  therefore  not  allowed,  except  where  the  collection  of 
the  money  is  admitted.     (Hincklv  v.  Bulham,  5Cal.  53;  Johnson  v.  Gorham,  6 
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mou  law,  the  sheriff  was  expected,  at  the  return-day  of  the 
writ,  either  to  pay  into  Court  the  money  required  for  its  satis- 
faction, or  to  present  a  legal  excuse  for  not  having  it  to  pay. 
The  practice  of  paying  money  into  Court  has  heeu  generally 
supplanted  by  the  practice  of  paying  it  to  the  plaintiff.  But 
the  period  at  which  the  money  ought  to  be  paid  over  has  not 
been  changed.  An  officer  who  has  collected  money  under 
execution  ought  either  to  pay  it  into  Court  or  over  to  the 
plaintiff  on  or  before  the  return-day.  If  he  does  not  do  so,  he 
is  liable,  in  most  States,  to  the  plaintiff'  in  an  action  for  money 
had  and  received,  though  no  demand  for  payment  has  ever 
been  made.1  In  England,  though  the  correctness  of  this  rule 
is  undoubted,  the  Cpurts  will  interpose  in  favor  of  an  officer 
who  has  acted  in  good  faith  as  against  a  plaintiff  who  is  mak- 
ing an  oppressive  use  of  his  legal  remedies.  The  interposition 
is  by  granting  a  stay  of  proceedings.2  In  some  of  the  States, 
no  action  can  be  brought  against  an  officer  for  moneys  col- 
lected under  a  writ,  unless  a  demand  has  been  made  ; 3  or  he 
has  assumed  to  hold  the  money  in  hostility  to  the  plaintiff,  or 
other  person  entitled  thereto."1  In  Kentucky,  an  officer  is 
entitled  to  a  demand  when  the  defendant  is  a  non-resident  of 
the  county.5  The  liability  of  officers  before  the  return-day 
has  not  been  discussed  with  much  frequency.  The  rule  in 
force  in  Massachusetts  is,  that  where  money  has  been  collected 
before  the  return-day,  the  officer  is  at  once  liable  to  plaintiff 
if  the  latter  demands  payment ; 6  but  that,  in  the  absence  of 
such  demand,  no  liability  arises  until  after  the  return-day.7 

CaL  195.)  They  cannot  be  successfully  invoked  in  doubtful  cases.  (Wilson  r. 
Broier,  10  Cal.  486  ;  Conway  v.  Campbell,  11  Mo.  71 ;  Griffin  v.  Smith,  2  Nev. 
374. 

1  Brewster  v.  Van  Ness,  18  Johns.  133  ;  Dygert  v.  Crane,  1  Wend.  534  ;  Nclms 
v.  Williams,  18  Ala.  650  ;  Nelson  r.  K-rr,  59  N.  Y.  224 ;  Lillio  v.  Hoyt,  5  Hill, 
395  ;  Dale  v.  Birch,  3  Camp.  346  ;   Swain  r.  Merland,  1  B.  &  B.  370  ;  Canter- 
bury r.  Commonwealth,  1  D;ina,  415  ;  Nelson  r.  Kerr,  2  Thomp.  &  C.  (N.  Y.) 
299. 

2  Jefferies  v.  Sheppard,  3  B.  &  Aid.  696. 

3  Church  r.  Clark,  1  Root,  303  ;  Moody  r.  Mahurin,  4  N.  H.  296  ;  De  La  Garza 
v.  Booth,  28  Tex.  479  ;  Wright  u.  Hamilton,  2  Bail.  51. 

4  Sims  v.  Anderson,  1  Hill,  S.  C.  394. 

6  Commonwealth  v.  Bartlett,  7  J.  J.  Marsh.  161. 

6  Rogers  v.  Sumner,  16  Pick.  387. 

7  Wilder  v.  Bailey,  3  Mass.  289. 
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Where  the  law  requires  a  sale  to  be  reported  lo  the  Court  and 
confirmed,  it  is  the  duty  of  the  officer  to  retain  the  proceeds 
until  an  order  of  confirmation  is  made.1  If  a  surplus  has  been 
realized  by  a  sale,  the  officer  is  responsible  therefor  to  the 
defendant  in  execution,  or  to  persons  having  liens  and  claims 
on  the  property  sold.2  If  a  writ,  though  in  fact  collected, 
has  been  returned  nulla  bona,  the  plaintiff's  remedy  is  by  an 
action  for  a  false  return.3 

§  449.  When  officer  becomes  chargeable  -with  inter- 
est.— An  officer  retaining  money  in  his  hands,  after  the  re- 
turn-day, without  any  legal  excuse,  is,  in  some  States,  charge- 
able with  interest.4  In  other  States,  he  is  not  so  chargeable 

7  O 

until  after  a  demand  for  payment  has  been  made.5 

§  450.  The  defenses  to  an  action  to  recover  money 
admitted  to  have  been  collected  by  an  officer  under  execu- 
tion are  very  limited  in  number.  He  may  show  that  the 
money  was  realized  from  property  belonging  to  a  stranger  to 
the  writ,6  or  that  the  judgment  or  writ  was  utterly  void. 
Irregularities  in  the  writ  or  judgment,  such  as  might  have  ex- 
cused the  officer  from  taking  any  action  under  the  writ,  do 
not  justify  him  in  refusing  to  pay  over  what  he  has  collected. 
Money  collected'  colore  officii  must  be  paid  to  the  plaintiff', 
unless  t.he  writ  was  so  clearly  void  as  to  afford  no  justification 
to  the  officer.7  Hence,  the  latter  cannot  resist  an  action  to 
recover  money  collected  under  a  writ,  by  showing  that  the 
•  plaintiff  had  been  satisfied  by  proceedings  under  another  writ, 
based  upon  another  judgment,  for  the  same  liability.8  The 
officer  can  make  no  defense  inconsistent  with  his  return. 
Therefore,  where  he  has  returned  that  a  sale  was  made  by 

1  Stone  v.  Ruffun,  2  Ohio,  503. 

2  State  v.  Reed,  5  Ired.  357. 

3  Egery  v.  Buchanan,  5  Cal.  53. 

4  Slingerland  v.  Swart,  13  Johns.  255  ;  Crane  v.  Dygert,  4  Wend.  675. 
6  Moore  v.  The  Treasurers,  1  N.  &  McC.  214. 

6  Newland  v.  Baker,  21  Wend.  264. 

7  Graydon  v.  Stone  1  Edm.  S.  C.  221 ;  Bacon  v.  Cropsey,  7  N.  Y.  195  ;  State  v. 
Norris,  19  Ark.  247 ;  People  v.  Dunning,  1  Wend.  16 ;  Walden  v.  Davison,  15 
Wend.  575  ;  James  v.  Gurley,  48  N.  Y.  163. 

8  Hill  v.  Fitzpatrick,  6  Ala.  314. 
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him,  or  that  the  writ  was  satisfied  by  any  other  means,  he 
cannot  show  that  he  did  not  receive  the  money  for  the  sale,1 
or  other  satisfaction.2  This  rule  prevails  where  the  officer 
seeks  to  show  that  he  received  notes  or  other  property  which 
he  was  not  authorized  to  take  in  satisfaction,  as  well  as  where 
he  offers  to  prove  that  he  received  nothing  whatever.  An 
officer  cannot  excuse  his  non-payment  by  showing  that  the 
plaintiff  owed  him  a  debt,3  nor  that  the  defendant4  or  the  de- 
fendant's creditors5  notified  him  not  to  pay;  nor  that  the 
bank  in  which  the  money  was  deposited  suspended  payment.6 

1  Fergnson  v.  Tutt,  8  Kans.  370. 

2  Payne  v.  Cowan,  1  J.  J.  Marsh.  12  ;  Tiffany  v.  Johnson,  27  Miss.  227  ;  Arm- 
etrong  v.  Garrow,  6  Cow.  465 ;  Seitzinger  v.  Steinberg,  12  Penn.  St.  379 ;  Holt 
v.  Robinson,  21  Ala.  106 ;  Field  v.  Smith,  5  Dowl.  P.  C.  735 ;  Sutton  v.  Allison, 
2  Jones,  339  ;  Davis  r.  Hunt,  2  Bai.  412  ;  Hearper  v.  Fcx,  7  W.  &  S.  142 ;  Boas 
v.  Updegrove,  5  Penn.  St.  516. 

3  Fitch's  Appeal,  10  Penn.  St.  461 ;  Prewett  v.  Marsh,  1  S.  &  P.  17. 

4  Walker  v.  Kennerly,  3  Rich.  64 ;  Wallace  u.  Graham,  13  Rich.  322. 
6  Hooks  v.  Byrd,  10  Rich.  120. 

«  Phillips  v.  Lamar,  27  Geo.  228. 
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§  451.   History  of — Cases  in  -which  it  may  issue. — "At 

common  law,  where  the  king  was  plaintiff  in  any  action, 
whether  for  debt  or  damages,  he  had  execution  against  the 
defendant  both  for  body,  lauds,  and  goods."  1  But  where  a 
common  person  was  a  party  plaintiff,  he  was  not  entitled  to 
arrest  the  defendant  except  in  actions  of  trespass  vi  et  armis. 
"  The  common  law,  which  is  the  preserver  of  the  common 
peace  of  the  laud,  did  abhor  all  force  as  a  capital  enemy  to  it ; 
and  therefore,  against  those  who  committed  any  force,  the  com- 
mon law  did  subject  their  bodies  to  imprisonment,  which  is 
the  highest  execution,  by  which  he  loses  his  liberty  till  he 
agree  with  the  party,  and  pay  a  fine  to  the  king  ;  and  there- 
fore it  is  a  rule  in  law  that,  in  all  actions  quare  -vi  et  armis, 
Capias  lies. " 2  That  imprisonment  for  debt  was  for  a  long 

1  3  Salk.  286  ;  Harbert's  Case,  3  Co.  126.  2  Harbert's  Case.  3  Co.  12a. 
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time  a  disgrace  upon  our  jurisprudence  was  owing,  chiefly,  to 
various  statutory  innovations  upon  the  common  law.  That 
this  disgrace  has  almost  disappeared  is  also  owing  to  statutory 
action.  It  may  be  well  to  remember  that  the  exemption  of 
debtors  from  arrest  at  common  law  was  probably  not  the  re- 
sult of  any  concession  of  the  inalienable  right  of  the  subject  to 
personal  liberty,  but  rather  of  a  system  of  law,  undei^  which 
he  was  a  mere  vassal,  owing  services  to  some  superior ;  and 
that  the  services  due  this  superior  would  necessarily  be  inter- 
rupted by  the  imprisonment  of  the  vassal.  The  statutes  ex- 
tending the  right  to  arrest  on  civil  process  are,  therefore,  no 
evidence  of  any  diminution  of  the  privileges  of  the  ordinary 
subject.  They  show,  only,  that  the  subject  was  becoming  so 
independent  of  his  superior  that  person  of  the  former  could  be 
dealt  with,  without  seriously  impairing  the  conceded  rights  of 
the  latter.  Under  the  common-law  system  of  procedure,  much 
difficulty  was  experienced  in  compelling  defendants  to  appear 
in  response  to  writs  issued  against  them.  To  partially  remove 
this  difficulty,  a  statute  was  enacted  in  the  year  1267, l  author- 
izing writs  of  capias  ad  respondendum,  to  issue  against  bailiffs, 
whereby  the  sheriff  was  empowered  to  arrest  such  bailiffs  in 
actions  against  them  for  an  accounting.  In  the  year  1285,  the 
Bame  writs  were  authorized  to  issue  against  receivers  to  com- 
pel them  to  account.2  In  1350,  the  same  remedy  was  allowed 
to  plaintiffs  in  actions  of  debt  and  detinue  ;3  and  in  the  year 
1503,  it  was  extended  to  actions  on  the  case.4  The  statutes 
to  which  we  have  referred  were  enacted  with  the  view  of 
securing  the  appearance  of  defendants.  But  the  Courts, 
without  any  statutory  authority,  always  assumed  that  in  every 
action  in  which  a  capias  ad  respondendum  could  issue,  the 
plaintiff'  was,  after  judgment,  entitled  to  execution  against 
the  body  of  the  defendant,5  The  writ  which  issued  after 
judgment,  to  authorize  the  taking  and  detention  of  the  de- 

1  Stat.  52  Henry  III,  Chap.  23,  commonly   known   as  the   Statute  of  Marie- 
bridge . 

2  Stat.  13  Edw.  I,  Chap.  11,  commonly  known  as  Statute  of  Westminster  IL 
8  Stat.  13  Edw.  Ill,  Chap.  17. 

*  Stat.  19  Henry  VII,  Chap.  9. 

6  Tidd's  Pr.  1025  ;  3  Salk.  286  ;  3  Co.  12cr. 
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fendant,  was  styled  a  capias  ad  satisfaciendum.  It  is  well 
known  that  the  cases  in  which  an  execution  may  issue  against 
the  body  of  a  defendant  have  been  very  materially  diminished 
by  statutes  enacted  during  the  present  century,  both  in  this 
country  and  in  England.  Such  executions  may,  nevertheless, 
issue  in  many  cases.  The  statutes  on  the  subject  are  by  no 
means  uniform.  Most  of  them  authorize  an  execution  against 

O 

the  body  of  the  defendant  whenever  he  has  been  found  guilty 
of  a  fraud,  or  tort,  or  of  misconduct  in  office,  or  in  a  profes- 
sional employment,  or  of  the  embezzlement  or  conversion  of 
the  plaintiff's  property  ;  and  also  where  the  defendant  is 
about  to  abscond,  or  where  he  has  disposed  or  is  about  to 
dispose  of  his  property  for  the  purpose  of  defrauding  his 
creditors  ;  and  also  where  he  has  property  which  he  conceals 
and  refuses  to  apply  to  the  satisfaction  of  a  judgment 
against  him.1 

§  452.    Cases  in  -which  it  may  issue  in  New  York. — 

By  Sec.  179  of  the  Code  of  New  York,  "the  defendant 
may  be  arrested  as  hereinafter  prescribed  in  the  following 
cases  :  1st.  In  an  action  for  the  recovery  of  damages  on  a 
cause  of  action  not  arising  out  of  contract  ;  where  the  defend- 
ant is  a  non-resident  of  the  State,  or  is  about  to  remove  there- 
from ;  or  where  the  action  is  for  an  injury  to  person  2  or  char- 

1  See  Sts.  32  and  33  Viet.  Chap.  62,  otherwise  known  as  "  The  Debtor's  Act" 
of  1869;  Sees.  2577,  2848,  2837,  Code  of  Ala.;  Genl.  St.  Arizona,  p.  397  ;  Genl. 
St.  Ark.  Ed.  of  1858,  p.  597,  Sec.  1,  and  p.  502,  Sec.  16 ;  Sec.  479,  C.  C.  P.  of 
Cal.;  Genl.  St.  Conn.  pp.  459,  460,  Sees.  26-29;  St.  of  Del.  Ed.  of  1874,  p.  686, 
Sees.  51-54 ;  Bush's  St.  Ela.  pp.  492,  518,  Sees.  128,  233 ;  Kurd's  St.  of  111.  p. 
622,  Sec.  5  ;  Genl.  St.  Kans.  p.  729,  Sec.  505,  506  ;  Genl.  St.  Ky.  p.  418,  Sec.  1 ; 
Comp.  Laws  Mich.  Sees.  6080-6084 ;  Laws  of  Montana,  Ed.  1871-2,  pp.  44,  80. 
Sees.  80,  81,  251 ;  St.  of  Mass.  Ed.  1860,  pp.  633-642,  and  Supp.  to  St.  of  Mass 
Ed.  I860,  pp.  131-133  ;  Sees.  179,  288,  291,  Code  N.  Y.;  1  Wait's  Pr.  605  ;  Sec. 
478,  Code  Ohio;  1  Brightley's  Purdon's  Digest  of  Penn.pp.  635,  636,  Sees.  10, 
17,  18  ;  Sees.  309,  311,  202,  204,  C.  C.  P.  of  S.  C.    Concerning  execution  against 
the  person,  on  judgments  in  the  Federal  Courts,  see  Rev.  St.  of  U.  S.  Sees.  990- 
992 ;  U.  S.  v.  Hewes,  4  Penn.  L.  J.  R.  358  ;  Moan  v.  Wilmarth,  3  W.  &  M.  399  ; 
Gardner  v.  Isaacson,  1  Abb.  Ad.  141  ;  Gaines  v.  Travis,  1  Abb.  Ad.  422  ;  Duncan 
v.  Darst,  1  How.  U.  S.  301  ;  King  v.  Biddle,  7  Cranch,  168  ;    Ex  parte  Wilson, 
6  Cranch,  52 ;  U.  S.  v.  Knight,  14  Pet.  315  ;  Sneed  v.  McCoull,  12  How.  U.  S. 
407 ;  McNutt  v.  Bland,  2  How.  U.  S.  1  ;  Randolph  v.  Donaldson,  9  Crauch,  7G. 

2  This  authorizes  an  arrest  in  an  action  for  crim.  con.    (Delamater  i\  Russell, 
4  How.  Pr.  234 ;  2  Code  R.  147  ;  Straus  u.  Schwarzwaelden,  4  Bosw.  627):  or 
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acter  ;  or  for  injuring,1  or  for  wrongfully  taking,  detaining,  or 
converting  property.2  2d.  In.  an  action  for  a  fine  or  penalty  ; 3 
or  on  a  promise  to  marry  ; 4  or  for  money  received,  or  prop- 
erty embezzled  or  fraudulently  misapplied  by  a  public  offi- 
cer,5 or  by  an  attorney,  solicitor,  or  counselor,6  or  by  an 
officer  or  agent  of  a  corporation  or  banking  association  in  the 
course  of  his  employment  as  such  ;  or  by  any  factor,7  agent, 
broker,8  or  other  person  in  a  fiduciary  capacity  ; 9  or  for 

for  seduction  (Taylor  v.  North,  3  Code  R.  9  ;  Whiting  v.  Dow,  42  Vt.  2G7; 
denied  in  "Wagner  v.  Lathers,  26  Wis.  436) ;  but  not  in  an  action  for  divorce  on 
the  ground  of  adultery.  (Mclntosh  v.  Mclntosh,  12  How.  Pr.  289.)  An  action 
to  recover  damages  on  account  of  the  death  of  a  deceased  person  is  not  one  in 
which  the  defendant  can  be  arrested.  (Gibbs  v.  Larrabee,  23  Wis.  495.) 

1  See  Keeler  v.  Clark,  18  Abb.  154  ;  Niver  v.  Niver,  43  Barb.  411 ;  19  Abb.  Pr. 
14  ;  29  How.  Pr.  6  ;  Jananique  v.  De  Lue,  I  Abb.  Pr.  N.  S.  419. 

2  Person  v.  Civer,  29  How.  Pr.  432  ;  Cousland  v.  Davis,  4  Bosw.  619  ;  Richt- 
meyer  v.  Remsen,  38  N.  Y.  206  ;  In  re  Mowry,  12  Wis.  52 ;  Cotton  r.  Sharpstein, 
14  Wis.  226.     A  defendant  may  be  arrested  where  the  property  is  converted  in  a 
foreign  country,  and  then  brought  into  this  State.     (Blasm  v.  Bruno,  21  How. 
Pr.  112  ;  33  Barb.  520  ;  12  Abb.  Pr.  265.)     But  he  cannot  be  arrested  for  taking, 
detaining,  or  injuring  real  estate.     (Merritt  v.  Carpenter,  3  Abb.  App.  285 ;  2 
Keyes,  462  ;  33  How.  Pr.  428  ;  Brush  v.  Mullen,  12  Abb.  Pr.  242.) 

3  1  Wait's  Pr.  605,  618. 

4  But  this  does  not  authorize  the  arrest  of  a  female.     (Siefke  v.  Tappey,  3 
Code  R.  23.) 

5  People  v.  Clark,  45  How.  Pr.  12.     A  defendant  may  be  arrested  for  moneys 
collected  by  him  as  a  public  officer  of  a  foreign  State.     (Peel  v.  Elliott,  16  How. 
Pr.  485  ;  28  Barb.  200 ;  7  Abb.  Pr.  433  ;  Republic  of  Mexico  v.  Arangoiz,  5  Duer, 
643.) 

6  Cotton  v.  Sharpstein,  14  Wis.  226  ;  Gross  v.  Stevens,  2  Rob.  707  ;  19  Abb.  Pr. 
95  ;  Stage  r.  Stevens,  1  Den.  267. 

7  Noble  v.  Prescott,  4  E.  D.  Smith,  139. 

8  Dubois  v.  Thompson,  25  How.  Pr.  417 ;   Clark  v.  Pinckney,  50  Barb.  226  ; 
Robbins  v.  Seithel,  20  How.  Pr.  366. 

9  As  to  the  relations  which  are  regarded  as  fiduciary,  see  Wolfe  v.  Brouwer, 
5  Rob.  601 ;  Burhans  v.  Casey,  4  Sandf.  707  ;  1  Wait's  Pr.  619  ;  Turner  v.  Thomp- 
son, 2  Abb.  Pr.  444 ;  Goodrich  v.  Dunbar,  17  Barb.  644.     A  person  acts  in  a 
fiduciary  capacity  when  confidence  is  reposed  in  his  integrity  rather  than  in  his 
pecuniary  ability  (Dunaher  v.  Meyer,  1  Code  R.  87  ;  Stoil  v.  King,  8  How.  Pr. 
298  ;  Frost  v.  McCargcr,  14  How.  Pr.  131)  ;  or  when  he  is  given  money  to  pur- 
chase a  particular  thing,  or  to  devote  to  a  specified  purpose  (Noble  v.  Prescott, 
4  E.  D.  Smith,  139).     A  factor  or  agent  acts  in  a  fiduciary  capacity  (Duguid  r. 
Edwards,  50  Barb.  288  :  Clark  n.  Pinckney,  50  Barb.  226  ;  Ostell  >\  Brough,  24 
How.  Pr.  274  ;  Barrett  v.  Gracie,  34  Barb.  20  ;  Ridder  r.  Whitlock,  12  How.  Pr. 
208;  Schudder  v.  Shiells,  17  How.  Pr.  420).     The  relation   between  principal 
»nd  agent  may  be  such  that  tho  latter  is  authorised  to  use  the  funds  of  the  former 
tn  his  own  business.     If  so,  the  pecuniary  ability  of  the  agent  is  evidently  relied 


747  EXECUTION    AGAINST   THE   PERSON.  §  452 

any  misconduct  or  neglect  in  office,  or  in  a  professional  em- 
ployment.1 3d.  In  an  action  to  recover  the  possession  of 
personal  property  unjustly  detained,  where  the  property,  or 
any  part  thereof,  has  been  concealed,  removed,  or  disposed 
of,  so  that  it  cannot  be  found  or  taken  by  the  sheriff,  and  with 
the  intent  that  it  should  not  be  so  found  or  taken,  or  with  the 
intent  to  deprive  the  plaintiff  of  the  benefit  thereof.2  4th. 
Where  the  defendant  has  been  guilty  of  fraud 3  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought ; 4  or  in  concealing  or  disposing  of  the 

upon  rather  than  the  relation  of  trust  and  confidence  ;  and  he  cannot  be  arrested 
as  holding  the  funds  of  his  principal  in  a  fiduciary  capacity.  (McBurney  v. 
Martin,  6  Rob.  502  ;  Angus  v.  Duuscomb,  8  How.  Pr.  14  ;  Bussing  v.  Thompson, 
15  How.  Pr.  97  ;  6  Duer,  696  ;  Button  v.  De  Camp,  4  Abb.  N.  S.  483.)  An  as- 
signee, for  the  benefit  of  creditors,  acts  in  a  fiduciary  capacity.  (Roberts  v. 
Prosser,  53  N.  T.  260.)  A  banker  cannot  be  arrested  for  moneys  left  with  him 
on  general  deposit.  (Buchanan  F.  O.  Co.  v.  Woodman,  1  Huu.  639.) 

1  For  arrest  of  attorneys,  see  Schadle  t-.  Chase,  16  How.  Pr.  413 ;  Grant  v. 
Chester,  17  How.  Pr.  260 ;  8  Abb.  Pr.  357  ;  Tates  r.  Bloodgett,  8  How.  Pr.  278. 

2  1  Wait's  Pr.  623  ;  Watson  y.  McGuire,  33  How.  Pr.  87  :  2  Daly,  219  ;   Pur- 
chase v.  Bellows,  23  How.  Pr.  421  ;  14  Abb.  Pr.  357  ;  Tracy  v.  Veeder,  35  How. 
Pr.  209 ;  50  Barb.  70  ;  Roberts  v.  Randall,  3  Sandf.  710  ;  Seymour  v.  Van  Curen, 
18  How.  Pr.  94. 

3  The  fraud  must  be  intentional.     Legal  or  constructive  fraud,  when  existing 
apart  from  an  intent  to  defraud,  will  not  warant  an  arrest.    (Hathaway  v.  John- 
son, 55  N.  Y.  93  ;  Birchell  v.  Straus,  5  Abb.  Pr.  53 ;  28  Barb.  293 ;  Gaffney  v. 
Burton,  12  How.  Pr.  516  ;  Robinson  v.  Flint,  58  Barb.  100.) 

4  As  to  what  will  be  regarded  as  fraud  in  contracting  a  debt  or  incurring  an 
obligation,  see  Stewart  v.  Potter,  37  How.  Pr.  68  ;  Harding  v.  Shannon,  20  How. 
Pr.  25  ;  Brooklyn  D.  W.  v.  Hayward,  11  Abb.  Pr.  N.  S.  235  ;  Morrison  v.  Gar- 
ner, 7  Abb.  Pr.  425 ;  Wallace  v.  Murphy,  22  How.  Pr.  414.    A  defendant  may  be 
arrested  for  false  and  fraudulent  representations  concerning  his  own  pecuniary 
ability  by  which  he  obtained  property  on  credit  (Wilmerding  v.  Cohen,  8  Abb. 
Pr.  N.  S.  141 ;  Wannemacker  v.  Davis,  2  Sweeny,   272  ;    Sharp   u.  Mayor  of 
New  York,  40  Barb.  256 ;  Scudder  r.  Barnes,  16  How.  Pr.  534 ;  Freeman  v. 
Leland,  2  Abb.  Pr.  479  ;  Wilmerding  u.  Mooney,  11  Abb.  Pr.  283  ;  1  E.  D.  Smith, 
261 ;  Smith  v.  Jones,  4  Robt.  655)  ;  also,  for  like  representations  concerning  the 
solvency  of  a  third  person,  (Hazlett  v.  Gill,  4  Rob.  627  ;  19  Abb.  Pr.  353  ;  Smith 
v.  Corbiere,  3  Bosw.  634  ;  Sherman  v.  Brantley,  7  Robt.  55)  and  also  for  a  fraud- 
ulent warranty.    (Fowler  v.  Abrams,  3  E.  D.  Smith,  1.)     The  misrepresentation 
on  account  of  which  defendant  is  arrested  must  have  been  material  and  must 
^lave  been  believed  by  the  person  to  whom  it  was  made.      (Clark   v.  Rankin,  46 
Barb.  570  ;  Smith  v.  Jones,  4  Rob.  655.)     The  mere  insolvency  of  the  defendant, 
when    he  contracted  the  debt,  will  not  warrant  his  arrest    for   fraud,    if   he 
made  no  misrepresentations,  and  expected  to  be  able  to  make  payment.    (Mitchell 
v.  Worden,  20  Barb.   253  ;  Hannetjuin   v.  Naylor,    24  N.  Y.  139  ;   Nichols  v. 
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propert}'  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought ;  or  when  the  action  is  brought,  to 
recover  damages  for  fraud  or  deceit.1  5th.  When  the 
defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors."2  It 
seems  obvious  that  one  person  ought  not  to  be  chargeable 
for  the  fraud  of  another,  in  which  he  did  not  partici- 
pate, and  which  he  neither  conceived  nor  ratified.  Hence, 
while  a  principal  may  be  arrested  for  fraudulent  misrepre- 
sentations made  by  his  agent  by  his  author! ty,3  he  cannot  be 
arrested  where  the  representations  were  unauthorized.4  It  has, 
nevertheless,  been  held,  in  several  instances,  that  all  the  mem- 
bers of  a  partnership  were  liable  to  be  arrested  and  held 
under  execution  for  fraudulent  misrepresentations  made  by 
one  of  their  number.5  We  think  these  decisions  are  entirely 

Michael,  24  N.  T.  264.)  But  if  a  party  purchases  property  on  credit,  who  is 
notoriously  and  hopelessly  insolvent,  or  if  he  fraudulently  conceals  his  insolv- 
ency, the  transaction  is  fraudulent,  and  he  is  liable  to  arrest.  (Van  Kleek  v. 
Leroy,  4  Abb.  Pr.  N.  S.  431 ;  4  Trans.  App.  295 ;  Morrison  v.  Garner,  7  Abb.  Pr. 
425;  Byrd  v.  Hall,  2  Keyes,  646 ;  Johnson  v.  Monell,  2  Keyes,  G55 ;  Gaffney  v. 
Burton,  12  How.  Pr.  516.)  The  fact  that  tho  defendant  purchased  property  on 
credit,  and  immediately  sold  it  at  a  reduced  price,  is  evidence  of  a  fraudulent 
intent  on  his  part.  (Manning  v.  Solis,  50  Barb.  224.)  The  same  rule  applies 
where  defendant  obtains  a  loan  on  his  promise  to  apply  the  money  to  a  specified 
use,  and  then  applies  it  to  a  different  use.  (Lovell  r.  Martin,  11  Abb.  Pr.  126.)  ' 
The  defendant  maybe  arrested  in  this  State  for  a  debt  fraudulently  contracted  in 
another  State.  (Brown  v.  Ashbough,  40  How.  Pr.  226.) 

1  Ely  v.  Mumford,  47  Barb.  629 ;  Redfield  v.  Frear,  9  Abb.  Pr.  N.  S.  449 ; 
Hazlett  v.  Gill,  19  Abb.  Pr.  353  ;  4  Rob.  627. 

2  It  will  be  observed,  from  the  language  of  this  subdivision,  that  the  mere  re- 
moval or  disposal  of  property  is  no  ground  for  an  arrest,  unless  it  was  coupled 
with  an  actual  intent  to  defraud.     (Kern  r.  Rachow,  12  Abb.  Pr.  N.  S.  352 ;  2 
Jones  &  Sp.  239;  Vredeiiburgh  v.  Hendricks,  17  Barb.  79;  Krauth  v.  Vial,  10 
Abb.  Pr.  139  ;  Flour  City  r.  Hall,  33  How.  Pr.  1 ;  Watson  r.  McGuire,  33  How. 
Pr.  87  ;  2  Daly,  219  ;  Hathorn  r.  Hall,  4  Abb.  Pr.  227  ;  Courter  v.  McNamara, 
9  How.  Pr.  255  ;  Phillips  r.  Benedict,  33  Barb.  655  ;  12  Abb.  Pr.  355  ;  20  How. 
Pr.    265  ;    Roberts   v.  Randel,  3   Sandf.    TOT  ;  5   How.  Pr.  190 ;  Pike  r.  Lent,  4 
Sandf.  650 ;  People  r.  Kelly,  35  Barb.  444 ;  13  Abb.  Pr.  405  ;  Caldwell's  Case, 
13  Abb.  Pr.  405  ;  Birchell  r.  Strauss,  28  Barb.  293  ;  Pac.  M.  Ins.  Co.  v.  Michado, 
1C  Abb.  Pr.  45,1 ;  Spies  v.  Joel,  1  Duer,  669.) 

3  Smith  v.  Frank,  2  Rob.  626. 

4  Clafliii  r.  Frank,  8  Abb.  Pr.  412. 

SShorman  v.  Smith,  42  How.  Pr.  198;  Coman  v.  Allen,  21  How.  Pr.  114; 
Anonymous,  6  Abb.  Pr.  319?t ;  Bull  r.  Melliss,  9  Abb.  Pr.  58 ;  Townsend  v.  Bo- 
tyart,  11  Abb.  Pr.  355  ;  Hawkins  v.  Applcby,  2  Sandf.  421. 
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indefensible,  unless  the  fraudulent  act  has  been  ratified.1  If, 
in  New  York,  an  action  is  brought  upon  a  cause  of  action 
upon  which  execution  could  issue  against  the  defendant,  if 
the  plaintiff  recovers  judgment,  then  execution  may  issue 
against  the  person  of  the  latter  for  the  costs,  if  the  former 
prevails  in  the  suit.2  A  plaintiff  who  unites,  in  one  suit, 
causes  of  action  under  which  the  defendant  can,  with  those 
under  which  he  cannot,  be  arrested,  waives  the  right  to  an 
execution  against  the  person.3  In  all  cases  in  which  the 
plaintiff  is  entitled  to  an  order  of  arrest,  under  Section  179 
of  the  code,  an  execution  may,  by  Section  288,  issue  against 
the  person  of  the  judgment-debtor  to  any  county  within  the 
jurisdiction  of  the  Court,  after  the  return  of  an  execution  un- 
satisfied in  whole  or  part. 

§  453.  Cases  in  which,  it  may  issue  without  a  prior 
order  of  arrest. — In  most  instances  in  which  a  defendant  ia 
liable  to  be  taken  in  execution,  he  is  also  liable  to  arrest  at 
the  commencement  of  the  action.  The  more  usual  practice 
is  to  arrest  the  defendant  in  the  first  instance,  and  to  retain 
him  in  custody,  or  require  him  to  give  bail  to  the  effect  that 
he  will  render  himself  amenable  to  any  judgment  that  may 
be  entered  against  him  in  the  suit.  In  some  cases  this  pre- 
'  limiuary  arrest  must  be  made,  or  the  plaintiff  will  be  re- 
garded as  irrevocably  waiving  his  right  to  imprison  the  de- 
fendant. The  rules  upon  this  subject  in  New  York,  and  in 
other  States  having  a  similar  code  of  procedure,  are  these  : 
First,  that  if  an  order  of  arrest  has  been  obtained,  and  the 
defendant  taken  into  custody,  the  plaintiff  will  be  entitled  to 
an  execution  against  the  body  of  the  defendant,  unless  the 
order  has  been  vacated,  although  the  record  in  the  case  does 

1  Wetmore  v.  Earle,  9  Abb.  Pr.  58?i ;  Hanover  Co.  v.  Sheldon,  9  Abb  Pr.  240  ; 
Nat.  Bank  v.  Temple,   39  How.  Pr.  432  ;    2  Sweeny,  344  ;  Woodruff  v.  Valen- 
tine, 19  Abb.  Pr.  93 ;  Claflin  v.  Frank,  8  Abb.  Pr.  412. 

2  Parce  v.  Halbert,  1  How.  Pr.  235  ;  Hovey  v.  Sarr,  42  Barb.  435 ;  Kloppen- 
berg  v.  Neefus,  4  Sandf.  655  ;  Miller  v.  Scherder,  2  N.  Y.  262. 

3Bowen-y.  True,  53  N.  T.  640;  Goodale  v.  Finn,  2  Hun.  541 ;  Lambert  v. 
6now,  2  Hilt.  501  ;  9  Abb.  Pr.  91  ;  17  How.  Pr.  517 ;  Toffey  v.  Williams,  3 
Hun.  217  ;  McGovern  v.  Payn,  32  Barb,  83 ;  Mason  v.  Lambert,  3  Daly,  250  ; 
Wolenaer  v.  Koerner,  13  Abb.  Pr.  241n. 
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not  show  that  he  is  entitled  to  such  a  writ.1  Second,  if  the 
facts  stated  in  the  complaint,  and  necessary  to  support  the 
judgment,  import  that  the  defendant  is  liable  to  arrest,  then 
he  may  be  taken  in  execution,  though  not  arrested  before 
judgment.2  Third,  if  the  defendant  is  liable  to  arrest,  owing 
to  some  fact  which  is  not  indispensable  to  the  plaintiff's  cause 
of  action,  he  must  be  arrested  prior  to  the  judgment,  or  the 
plaintiff  will  waive  his  right  to  arrest,  although  the  cause  of 
arrest  be  stated  in  the  complaint.3 

1  Corwin  v.  Freeland,  G  N.  Y.  560 ;  El-wood  r.  Gardner,  45  N.  T.  349  ;  10  Abb. 
Pr.  N.  S.  238  ;  Crowell  v.  Brown,  17  How.  Pr.  68  ;  9  Abb.  Pr.  107?* ;  Fako  v. 
Edgerton,  5  Duer,  681 ;  3  Abb.  Pr.  '229  ;  Cheney  u.  Garbutt,  5  How.  Pr.  467  ;  1 
Code  R.  N.  S.  166  ;  How.  v.  Frear,  21  How.  Pr.  343 ;  13  Abb.  Pr.  241. 

2  Richtmeyer  v.  Remsen,  38  N.  T.  206  ;  6  Trans.  App.  203  ;  Niver  v.  Niver, 
19  Abb.  Pr.  14  ;  43  Barb.  411 ;  29  How.  Pr.  6  ;  Wood  v.  Henry,  40  N.  Y.  124  ; 
Ginochio  v.  Figari,  4  E.  D.  Smith,  227  ;  Elwood  v.  Gardner,  45  N.  Y.  049  ;  10 
Abb.  Pr.  N.  S.  238  ;  Shuman  i:  Strauss,  52  N.  Y.  404 ;  Eames  v.  Stevens,  26  N. 
H.  117  ;  Hunt  r.  Burdick,42  Vt.  610  ;  Keeler  v.  Clark,  18  Abb.  Pr.  154  ;  Church 
of  the  Redeemer  v.  Crawford,  14  Abb.  Pr.  N.  S.  200. 

3  Atocha  v.  Garcia,  15  Abb.  Pr.  303  ;  24  How.  186 ;  Elwood  v.  Gardner,  45 
N.  Y.  349  ;  10  Abb.  Pr.  N.  S.  233  ;  Kedenburgh  v.  Morgan,  4  Bosw.  646  ;  Prouty 
v.  Swift,  51  N.  Y.  594 ;  Lembke's  Case,  11  Abb.  Pr.  N.  S.  72. 

Before  an  order  of  arrest  can  issue  prior  to  judgment,  it  must  be  made  to  ap- 
pear to  the  judge,  by  affidavit,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  in  which  an  arrest  is  authorized  by  statute.  (Pindar  v.  Black,  2 
Code  R.  53  ;  4  How.  Pr.  95  ;  Smith  v.  Jones,  4  Robt.  656.)  The  affidavit  may 
be  made  on  information  and  belief ;  but  when  so  made,  it  must  set  forth  the 
sources  of  information,  the  affiant's  belief  therein,  and  all  the  facts  and  circum- 
stances constituting  his  information  and  giving  rise  to  his  belief.  ("Whitloi.-k  u. 
Roth,  5  How.  Pr.  143;  Crandall  v.  Bryan,  5  Abb.  Pr.  162  ;  15  How.  Pr.  48  ; 
Moore  v.  Calvert,  9  How.  Pr.  474  ;  1  Wait's  Pr.  636-645  ;  City  Bank  v.  Luiuley, 
28  How.  Pr.  397  ;  Union  Bank  v.  Mott,  9  Abb.  Pr.  106  ;  Bell  i-.  Mali,  11  How. 
Pr.  255;  Peel  v.  Elliott,  16  How.  Pr.  481  ;  Cook  v.  Roach,  21  How.  Pr.  152  ; 
Satow  v.  Reisenberger,  25  How.  Pr.  164  ;  De  Woerth  v.  Feildner,  16  Abb.  Pr. 
295  ;  25  How.  Pr.  419  ;  Draper  v.  Beers,  17  Abb.  Pr.  163.)  In  all  cases,  the  affi- 
davit should  state  the  facts  which  arc  claimed  to  warrant  the  arrest,  and  riot,  the 
legal  conclusion  which  the  affiant  draws  from  those  facts.  (Vanderpool  r.  Kis- 
eam,  10  Abb.  Pr.  254  ;  Gould  v.  Sherman,  10  Abb.  Pr.  411  ;  Frost  v.  Willard,  9 
Barb.  440;  Courter  v.  McNamara,  9  How.  Pr.  255.)  In  truth,  the  deci>ions 
upon  this  subject  seem  to  require  a  statement  of  the  evidence,  rather  than  of  the 
ultimate  facts.  Defects  in  the  affidavit  are  waived  by  giving  bail.  (B.illouhey 
u.  Cudot,  3  Abb.  Pr.  N.  S.  122  ;  Stewart  v.  Howard,  15  Barb.  26  ;  Dale  r.  Rad- 
cliffe,  15  How.  Pr.  71  ;  25  Barb.  333.)  The  plaintiff  must  also  file  an  undertak- 
ing in  the  form  and  amount  prescribed  by  statute.  It  need  not  be  signed  by  any 
one  but  the  sureties  thereon.  ("Askins  >.•.  Hearns,  3  Abb.  Pr.  181 ;  Bellinger  v. 
Gardner,  2  Abb.  Pr.  441 ;  Leffingwell  v.  Chave,  19  How.  Pr.  54.)  A  defendant, 
ifter  his  arrest  on  mesne  process,  may  procure  his  release  by  giving  an  undertak- 
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§  454.  When  the  writ  may  issue. --The  principles 
stated  in  the  chapter  on  " Issuing  the  Original  Execution'' 
are,  in  the  main,  applicable  to  the  issue  of  writs  of  capias  ad 
satisfaciendum  in  those  States  where  those  principles  have  not 
been  modified  or  subverted  by  statute.  At  the  common  law, 
a  plaintiff  might,  at  the  same  time,  issue  &Ji.  fa.  and  a  ca.  sa. 
The  mere  issue  of  either  writ  did  not  debar  the  plaintiff 
from  having  the  benefit  of  the  other.1  But  if  aji.  fa.  issued^ 
and  the  officer  did  anything  by  virtue  of  its  authority  which 
might  make  it  necessary  for  him  to  rely  upon  the  writ  to 
avoid  prosecution  as  a  trespasser,  then  ca.  sa.  could  not  is- 
sue, or,  if  issued,  could  not  be  executed  until  after  the  re- 
turn of  the  ft.  fa.2  If  a  sheriff  has  two  writs  of  ft.  fa.  in 
his  hands,  issued  in  favor  of  different  plaintiffs  against  the 
same  defendant,  a  levy  under  one  of  them,  though  construct- 
ively a  levy  under  the  other  also,  does  not  preclude  the  plaint- 
iff, whose  writ  was  not  directly  levied,  from  suing  out  a  ca.  sa.3 

ing,  with  two  or  more  sufficient  bail,  to  the  effect  that  he  will  at  all  times  render 
himself  amenable  to  the  process  of  the  Coiirt.  If  the  bail  become  liable  they 
must  pay  the  whole  amount  of  the  judgment.  They  cannot  diminish  the 
amount  of  their  liability  by  showing  that  the  defendant  was,  and  is,  wholly  and 
irretrievably  insolvent.  (Levy  v.  Nichols,  19  Abb.  Pr.  282  ;  Gallarati  v.  Orser, 
4  Bosw.  94  ;  Willet  v.  Lasalle,  19  Abb.  Pr.  272  ;  Bensel  v.  Lynch,  2  Robt.  448  ; 
Me  Arthur  v.  Pease,  46  Barb.  423.)  Nor  can  they  escape  their  liability  OH  the 
ground  that  their  principal  was  not  subject  to  arrest,  nor  because  the  order  of 
arrest  was  illegal.  (Gregory  u.  Levy,  12  Barb.  610  ;  7  How.  Pr.  37  ;  Jewett  v. 
Crane,  35  Barb.  208  ;  Kelley  v.  McCormick,  28  K  Y.  318 ;  Bensel  v.  Lynch,  44 
N.  Y.  162.)  Putting  in  special  bail  waives  process,  and  all  defects  therein. 
(Wright  v.  Jeffrey,  5  Cow.  15  ;  Dale  v.  Radcliff,  15  How.  Pr.  71  ;  Pixley  v. 
Winchell,  7  Cow.  366 ;  Gaffney  v.  Barton,  12  How.  Pr.  516 ;  Lewis  v.  Trues- 
dell,  3Sandf.  706.) 

1  Ante,  Sec.  31 ;  Dicas  v.  "Warne,  10  Bing.  341 ;  3  M.  &  Sc.  814 ;  2  D.  P.  C. 
762.     Contra,  Craig  u.  Adair,  22  Geo.  373  ;  Stamper  v.  Hodson,  8  Mod.  303. 

2  Andrews  v.  Saunderson,  1   H.  &  N.  725  ;  3  Jur.  N.  S.  118  ;  26  L.  J.  Exch. 
208  ;  Miller  v.  Parnell,  2  Marsh.  78  ;  6  Taunt.  370  ;  40  E.  L.  &  E.  436  ;  Wilson 
v.  Kingston,  2  Chitty,  203  ;  Turner  v.  Walker,  3  G.  &  J.  377  ;  Cutler  v.  Colver, 
3  Cow.  30 ;  Wheeler  v.  Bouchelle,  5  Ired.  584 ;  Burk  u.  McFall,  2  Browne,  143. 
But,  though  a  partial  satisfaction  has  been  produced  by  a  Ji.  fa.,  its  return  au- 
thorizes the  issue  of  a  ca.  sa.     (Olcott  v.  Lilly,  4  Johns.  407  ;  Gardner  r.  Cover, 
1  Gale,  45.)     Where  a  jS. /a.  had  been  levied,  its  return,  before  its  return-day, 
was  held  not  to  authorize  the  issue  of  a  ca.  sa.     (Turner  u.  Walker,  3  G.  &  J. 
377  ;  Lawes  v.  Codrington,  1  D.  P.  C.  30.) 

3  Smith  v.  Jackson,  4  F.  &  F.  352.     In  one  instance,  a  plaintiff  was  allowed 
to  release  a  levy  under  fi.  fa.,  and  take  the  defendant  under  a  ca.  sa.     (Knight 
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In  the  United  States,  the  issuing  of  executions  against  the 

'  \*  ^3 

body  of  a  defendant  is  so  dependent  on  diverse  statutes  that 
we  shall  not  undertake  to  treat  of  it  fully.  In  some  States, 
although  warranted  "by  the  judgment,  no  ca.  sa.  can  issue, 
unless  the  defendant  has  no  property  subject  to  execution,1  or 
unless  an  execution  against  his  property  has  been  returned 
unsatisfied.2  Sometimes  the  plaintiff's  right  to  an  execution 
against  the  person  of  the  defendant  is  disputed  on  the  ground 
that  he  has  waived  it  by  accepting  a  new  cause  of  action 
upon  which  no  arrest  can  be  made,  in  lieu  of  the  original 
cause  of  action  upon  which  he  was  entitled  to  take  the  de- 
fendant in  execution.  The  authorities  on  this  subject  are  not 
all  reconcilable,  but  the  rule  best  sustained  by  reason  and 
authority  is  this  :  that  if  the  plaintiff,  with  full  knowledge 
of  the  facts,  takes  a  new  obligation,  and  receives  it  in  satis- 
faction of  the  old  liability,  then  the  right  to  arrest,  which  was 
coupled  with  the  old  obligation,  is  relinquished.2  If,  on  the 
other  hand,  the  new  obligation  is  taken  as  additional  security, 
and  without  intending  to  release  the  old  one,  the  right  to  ar- 
rest the  defendant  continues  as  before.4  The  recovery  of  a 
judgment  on  a  demand  does  not  preclude  the  plaintiff  from 
prosecuting  a  subsequent  action  for  deceit  arising  out  of  the 
same  transaction.5 

§  455.    Form  of  executions  against  the   person. — The 

rules  governing  the  form  of  writs  of  fi.  fa.  are  equally  appli- 
cable to  writs  of  ca.  sa.,  except  that  the  former  writs  must  com- 
mand a  levy  upon  goods  and  chattels,  and  the  latter  the  arrest 
and  detention  of  the  debtor.6 

v.  Colcby,  5  M.  &  W.  274.)     But  this  will  rarely  be  permitted.     (Bank  of  Penu 
v.  Latshaw,  9  S.  &  R.  9.) 

1  Berry  v.  Hamill,  12  S.  &  R.  210  ;  Allison  v.  Rheam,  3  S.  &  R.  142. 

2  Noo  v.  Christie,  15  Abb.  Pr.  N.  S.  346  ;  Wood  v.  Henry,  40  N.  Y.  124  ;  Scott 
D.  Shaw,  13  Johns.  378 ;  Norman  u.  Mancinctto,  1  Saw.  C.  C.  484 ;  McDonald 
v.  Wilko,  13  111.  22. 

3  Merchants'  Bank  v.  Dwight  Jr.  13  How.  Pr.  366. 

4  Shipman  v.  Shafer,  14  Abb.  Pr.  449  ;  Harding  v.  Shannon,  20  How.  Pr.  25  ; 
Pettingill  v.  Mather,  12  Abb.  Pr.  436.     Contra,  Alliance  Ina.  Co.  v.  Cleveland, 
14  How.  Pr.  408. 

5  Wanzer  r.  De  Baum,  1  E.  D.  Smith,  261 ;  1  Code  R.  N.  S.  280  ;  Greenbaum 
i-.  Stein,  "2  Daly,  223. 

6  For  form  of  ca.  sa.  at  common  law,  see  Bingham  on  Judgt.  and  Ex.  445  and 
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§  456.  Consequence  of  irregularities.  —  In  preceding 
portions  of  this  work  we  have  shown  that  irregularities  in 
the  issuing  and  form  of  executions  are,  in  most  Courts,  treated 
as  rendering  writs  voidable,  hut  not  void.  This  rule  is  not 

O  ' 

more  applicable  to  executions  against  property  than  it  is  to 
executions  against  the  person.1 

§  457.    Alias  writs  of  capias  ad  satisfaciendum  may  be 

issued.  Their  issue  is  authorized  :  1st.  Where  the  original 
was  returned  unexecuted  ;  2d.  Where,  though  it  was  exe- 
cuted, the  defendant  escaped,2  or  was  discharged  because  of 
some  irregularity,3  or  of  his  being  temporarily  privileged 

446  ;  Finley  v.  Smith,  4  Dev.  98.  The  ca.  sa.  must  be  against  all  the  defendants. 
(Howzer  v.  Bellinger,  1  Ired.  475;  Clarke  v.  Clement,  6  T.  R.  525.  Mr.  Wait, 
in  his  Practice,  Vol.  4,  p.  122,  gives  the  following  form  for  an  execution  against 
the  person,  in  New  York :  "  The  People  of  the  State  of  New  York,  to  the  Sheriff 

of  the  County  of  -  ,  GREETING  :  WHEREAS,  judgment  was  rendered  on  the 

day  of  ,  one  thousand  eight  hundred  and ,  in  an  action  in 

the Court,  in  favor  of  -  against ,  for  the  sum  of  -  dol- 
lars and cents,  as  appears  to  us  by  the  judgment-roll,  filed  in  the  office  of 

the  clerk  of  the  county  of .  AND  WHEREAS,  the  said  judgment  was  dock- 
eted in  your  county  on  the  — — —  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  -  ,  and  the  sum  of  $ ,  with  interest  from  the  day  of , 

187 — ,  is  now  actually  due  thereon.  AND  WHEREAS,  an  execution  against  the 
property  of  the  judgment-dfetaor  has  been  duly  issued  to  the  sheriff  of  the  proper 
county,  and  returned  unsatisfied  :  THEREFORE,  \VE  COMMAND  YOU,  that  you 

arrest  the  said  judgment-debtor,  and  commit —  to  jail  of  your  county  until 

shall  pay  the  said  judgment,  or  be  discharged  according  to  law,  and  that 

you  return  this  execution  as  required  by  law.  Attorney  for . 

"  Dated  the  -    -  day  of  ,  187—." 

This  form  recites  the  facts  authorizing  the  issuing  of  the  writ.  This  recital, 
though  proper,  is  not  essential.  (Hutchinson  v.  Brand,  9  N.  Y.  208  ;  6  How. 
Pr.  73  ;  Fullerton  v.  Fitzgerald,  18  Barb.  441 ;  10  How.  Pr.  37.) 

1  Crocker  on  Sheriffs,  Sec.  5G3 ;  Attorney  Genl.  v.  Baker,  9  Rich.  Eq.  521  ; 
Spence  u.  Stuart,  Bor.  N.  B.  219  ;  Pitcher  u.  Roberts,  2  D.  N.  S.  394  ;    7  Jur. 
4G6  ;  12  L.  J.  Q.  B.  178 ;  Rose  v.  Tomblinson,  3  D.  P.  C.  49 ;  Reuben  v.  Porter- 
field,  19  Geo.  139 ;  Renkk  v.  Orser,  4  Bosw.  384  ;  Hinman  v.  Beers,  13  Johns. 
529  ;   Scott   v.  Shaw,  13  Johns.  378 ;    Ontario   Bank  v.  Hallett,  8  Cow.  192  ; 
Blanchenay  u.  Burt,  3  G.  &  D.  613  ;  4  Q.  B.  707  ;  7  Jur.  575  ;  12  L.  J.  Q.  B. 
291 ;  Button  v.  Cardos,   1   D.  P.  C.  511 ;  Strong  v.  Dickinson,  5  D.  P.  C.  99 ; 
Hutchinson  v.  Brand,  9  N.  Y.  208 ;  Scribner  v.  Whitcher,  9  N.  H.  63;  State  v. 
Reeves,  4  D.  &  B.  187.     Contra,  Walker  v.  Vick,  2  D.  &  B.  99. 

2  Mumford  v.  Armstrong,  4  Cow.  553  ;   Fawkes  v.  Davison,  8  Leigh,  554 ; 
Sharp  v.  Caswell,  6  Cow.  65. 

3  Collins  v.  Beaumont,  2  P.  &  D.  363 ;  10  Ad.  &  El.  225  ;  Merchants.  Frankis, 
2G.&D.  473;  3  Q.  B.  1. 

F.  Ex.— 48. 


§§  458-9  EXECUTION    AGAINST    THE    PERSON.  754 

from  arrest.1  "When  the  she  rift*  intentionally  permits  a  de 
fendaiit  to  escape,  he  has  no  right  to  pursue  and  retake  him 
without  a  new  authority  from  the  plaintiff.  The  plaintiff 
may  elect  to  treat  the  defendant  as  out  of  custody,  and  may 
recover  from  the  sheriff  the  full  amount  due  from  the  defend- 
ant ;  or  he  may  procure  the  issuance  of  an  alias  writ,  and 
therehy  authorize  the  recapture  of  the  defendant.2 

§  458.  Amending  and  quashing. — A  ca.  sa.  is  subject  to 
amendment  to  the  same  extent  as  other  writs  of  execution.* 
It  may  also  be  quashed  where  improperly  issued.4 

§  459.  Who  are  privileged  from  arrest. — Except  where 
otherwise  ordered  by  statute,  exemptions  from  arrest  under 
executions  are  confined  to  those  cases  where  the  person  sought 
to  be  arrested  is  under  obligation  to  perform  some  duty  of  a 
public  nature,  or  to  attend  before  some  tribunal  competent  to 
require  and  enforce  his  attendance.  Thus,  soldiers,5  marines,6 
and  policemen7  are  necessarily  exempt  from  arrest,  at  least 
while  in  the  performance  of  their  duties.  So,  in  England,  a 
lord  of  the  bed-chamber,8  or  a  page,9  chaplain,10  or  servant  n 

1  Phillips  v.  Price,  1  D.  &  L.  110 ;  7  Jur.  G72  ;  12  L.  J.  Q.  B.  348.   See  Sees. 
459  and  467. 

2  Cheever  v.  Mirrick,  2  N.  H.  376 ;  Thompson  v.  Lockwood,  15  Johns.  256  ; 
Littlefield  v.  Brown,  1  "Wend.  398  ;  Bloomfield  v.  Boswick,  Cro.  Eliz.  555.    See 
Sec.  461. 

3  McCormack  v.  Melton,  1  Ad.  &  El.  331 ;  3  N.  &  M.  881 ;  Arnull  v.  Weath- 
erby,  5  Tyrwh.  485  ;  In  re  Cobbett,  10  W.  R.  40  ;  5  L.  T.  N.  S.  285. 

4  Humphrey  v.  Brown,  17  How.  Pr.  481 ;  Pickney  v.  Hegeman,  53  N.  Y.  31. 
6  People  v.  Campbell,  40  N.  Y.  133  ;  Crocker  on  Sheriffs,  Sec.  294  ;  Sec.  1237, 

Rev.  Stat.  of  U.  S. 

6  Rev.  Stat.  of  U.  S.  Sec.  1610. 

7  Squire's  Case,  12  Abb.  Pr.  38  ;  Hart  u.  Kennedy,  24  How.  Pr.  425  ;  39  Barb. 
186  ;  15  Abb.  Pr.  290  ;  1  Wait's  Pr.  596. 

8  Aldridge  v.  Barry,  2  D.  P.  C.  450n. 

»  Reynolds  v.  Pocock,  7  D.  P.  C.  4  ;  4  M.  &  W.  371 ;  2  Jur.  924. 

10  Winter  v.  Dibdin,  2  D.  &  L.  211 ;  13  M.  &  W.  25  ;  13  L.  J.  Exch.  263  ;  By- 
ron v.  Dibdin,  1  C.  M.  &  R.  821 ;  3  D.  P.  C.  448  ;    1  Gale,  58  ;  5  Tyrwh.  357  ; 
Swan  v.  Dakins,  16  C.  B.  77 ;  3  C.  L.  R.  602 ;  1  Jur.  N.  S.  378  ;  24  L.  J.  C.  P. 
131 ;  Harvey  v.  Dakins,  3  Exch.  266  ;  6  D.  &.  L.  437  ;  18  L.  J.  Exch.  156. 

11  Bartlett  u.  Hebbes,  5  T.  R.  686  ;  King  v.  Foster,  2  Taunt.  167  ;  Dyer  v.  Dis- 
ney, 16  M.  &  W.  312  ;  4  D.  &  L.  698 ;  16  L.  J.  Exch.  183  ;  Tapper  v.  Battine, 
1  D.  &  R.  79  ;  Hatton  v.  Hopkins,  6  M.  &  Sel.  271. 
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of  a  king  or  queen,  being  under  obligation  to  attend  the  sover- 
eign whenever  commanded,  cannot  be  seized  and  held  under 
execution.  Members  of  Parliament,-1  of  Congress,  and  of 
the  various  State  legislatures2  are  also  privileged  from  ar- 
rest during  the  sessions  of  the  several  legislative  bodies  to- 
which  they  belong,  and  also  for  a  reasonable  time  before  and 
after  such  sessions.  Ambassadors,  public  ministers,  consuls,, 
and  vice-consuls  of  foreign  nations,  residing  in  or  passing 
through  the  United  States,  and  their  domestic  servants,  are 
exempt  from  arrest  on  civil  process.3  A  duly  accredited 
secretary  of  legation,  acting  as  charge  d'affaires  in  the  absence 
of  his  ambassador,  is  entitled  to  the  privileges  of  the  latter.4 
It  is  obvious  that  the  administration  of  justice  could  be  very 
seriously  obstructed  if  the  attendance  of  either  the  suitors, 
or  witnesses,  or  counsel,  or  of  any  other  person  whose  presence 
was  requisite  to  progress  of  the  suit,  could  be  prevented  by 
an  arrest  under  civil  process.  The  law  has  avoided  the  pos- 
sibility of  such  obstructions  by  exempting  all  such  persons 
from  arrest  under  execution  during  the  time  when  they  are 
going  to  and  from  Court,  .as  well  as  during  the  time  when, 
they  are  in  actual  attendance  in  obedience  to  its  process.5  In 

1  Cassidy  v.  Stewart,  2  Scott,  N.  R.  432 ;  2  M.  &  G.  437 ;  9  B.  P.  C.  366 ;  5 
Jur.  25  ;  Goudy  v.  Buncombe,  5  D.  &  L.  209 ;  1  Exch.  430  ;  17  L.  J.  Exch.  76. 
Peers  and  peeresses  are  at  all  times  privileged  from  arrest.     (Bigbyu.  Stirling, 
8  Bhig.  55  ;  1  M.  &  So.  116  ;  1  D.  P.  C.  248  ;  1  Broom  &  Hadley's  Comm.  198  ; 
Coates  v.  Hawarden,  7  B.  &  C.  388  ;  1  M.  &  R.  110.) 

2  Colvin  v.  Morgan,  1  Johns.  Ca.  415 ;  Lewis  v.  Elmendorf,  2  Johns.  Ca.  222. 
In  the  matter  of  Hon.  Platt  Potter,  55  Barb.  625 ;  TJ.  S.  Const.  Art.  1,  Sec.  6  ; 
Crocker  on  Sheriffs,  Sees.  295-296. 

3  Crocker  on  Sheriffs,  Sees.  292,  293  ;  Rev.  Stat.  of  U.  S.  Sec.  4063  ;  1  Wait's 
Pr.  593  ;  D'Azambujga  v.  Pariera,  1  Miles,  366  ;    Dupont  v.  Pinchon,  4  Ball. 
321 ;  Holbrook  v.  Henderson,  4  Sandf.  619  ;  Valarino  u.  Thompson,  7»N.  Y.  576  ; 
U.  S.  v.  Reward,  2  Ball.  299  ;  Commonwealth  v.  Kosloff,  5  S.  &  R.  545 ;  Man- 
hardt  v.  Soderstrom,  1  Binn.  138  ;  Flynn  v.  Stoughton,  5  Barb.  115 ;  Briquet  v. 
Bath,  3  Burr,  1478 ;  Viveash  v.  Beeker,  3  M.  &  Sel.  284 ;    Fisher  v.  Begrez,  2 
Bowl.  P.  C.  279  ;  Bavis  v.  Packard,  7  Pet.  276. 

4  Ex  parte  Cabrera,  1  Wash.  C.  C.  232  ;  U.  S.  u.  Benner,  Baldw.  234 ;  Taylor 
„.  Best,  14  C.  B.  487  ;  25  E.  L.  &  E.  383. 

6  Regarding  the  privilege  of  the  parties  litigant  from  arrest,  see  "Walpole  i: 
Alexander,  3  Bougl.  45  ;  Rex  v.  Belavel,  1  W.  Bla.  416  ;  3  Burr,  1434 ;  Light- 
foot  v.  Cameron,  2  W.  Bla.  113;  Childerston  v.  Barrett,  11  East,  439  ;  Ex  parte 
Cobbett,  7  El.  &  Bl.  955  ;  3  Jur.  665 ;  26  L.  J.  Q.  B.  293  ;  Persse  v.  Persse,  5  N. 
L.  Gas.  671 ;  Hopkins  v.  Coburn,  1  Wend.  292;  Hatch  v.  Blisset,  2  Stra.  986 ; 
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most  cases,  the  privilege  of  exemption  from  arrest  is  but  tem- 
porary in  its  duration,  and  a  defendant  who  has  been  dis- 
charged from  arrest  on  account  of  his  privilege  may  be  re 
arrested  as  soon  as  his  privilege  terminates  by  lapse  of  time, 
or  by  any  other  cause.1  The  right  to  claim  exemption  may 
be  waived,  and  is  waived,  by  giving  bail.2  It  has  been  held 
that  no  action  could  be  sustained  for  taking  a  privileged  per- 
son in  execution,  when  the  plaintiff"  did  not  know  of  his 
being  privileged.3  But  a  privileged  person  who  pays  money 
to  procure  his  discharge  is  entitled  to  have  it  returned.4  All 
the  exemptions  from  arrest  of  which  we  have  treated  thus  far 
were  evidently  not  grounded  on  any  special  regard  or  com- 
miseration for  the  debtor,  but  were  attributable  solely  to  the 
necessity  of  preventing  the  obstruction  of  the  administration 
of  justice  and  of  the  performance  of  official  duties  devolving 
on  the  defendant.  Where  these  grounds  did  not  exist,  every 
person  against  whom  was  rendered  a  valid  judgment  for  a 
specific  amount  of  money  was  liable  to  be  taken  and  held 

Montague  v.  Harrison,  3  C.  B.  N.  S.  292;  4  Jur.  N.  S.  29;  27  L.  J.  C.  P.  24; 
Salhinger  v.  Adler,  2  Rob.  704  ;  Meekins  v.  Smith,  1  H.  Bla.  636  ;  Pitt  v. 
Cooinbs,  3  Nev.  &  M.  212  ;  5  B.  &  Ad.  1078  ;  Clark  v.  Grant,  2  Wend.  257  ; 
Rimmer  v.  Green,  1  M.  &  Sel.  638  ;  Merrill  v.  George,  23  How.  Pr.  331 ;  List's 
Case,  2  Ves.  &  B.  373 ;  Willingham  v.  Matthews,  6  Taunt.  356 ;  Lucas  r.  Albee, 
1  Den.  166  ;  Parker  v.  Hotchkisa,  1  Wall.  C.  C.  269  ;  1  Wait's  Pr.  597-599.  Aa 
to  the  exemption  of  witnesses,  see  Hurst's  Case,  4  Dall.  387  ;  1  Wash.  C.  C.  186  ; 
Rishtou  v.  Nisbett,  1  M.  &  Rob.  347  ;  Webb  v.  Taylor,  1  D.  &  L.  676  ;  8  Jur. 
39  ;  13  L.  J.  Q.  B.  24  ;  Cole  r.  MoClellan,  4  Hill,  59  ;  Arding  r.  Flower,  8  D.  & 
E.  534 ;  Hardinbrook's  Case,  8  Abb.  Pr.  416  ;  Norris  r.  Beach,  2  Johns.  294 ; 
Sandford  r.  Chase,  3  Cow.  381 ;  Seaver  v.  Robinson,  3  Duer,  622.  Tho  cir- 
cumstances in  which  lawyers  are  not  subject  to  arrest  on  civil  process  are  de- 
termined in  Attorney-General  v.  Leathersellers'  Co.  7  Beav.  157  ;  Williams  v. 
Webb,  5  Scott,  N.  R.  898  ;  12  L.  J.  C.  P.  89  ;  Newton  v.  Constable,  1  G.  &  D. 
408  ;  2  Q.  B.  157  ;  9  D.  P.  C.  933  ;  6  Jur.  317  ;  In  ro  Hope,  9  Jur.  846  ;  Newton 
v.  Harland,  8  Scott,  70 ;  Corey  v.  Russell,  4  Wend.  204  ;  Secor  v.  Bell,  18  Johns. 
52;  Humphrey  r.  Gumming,  5  Wend.  90,  and  Jones  v.  Marshall,  3.  Jur.  N.  S. 
916  ;  26  L.  J.  C.  P.  229  ;  2  C.  B.  N.  S.  615  ;  40  E.  L.  &  E.  321  ;  In  re  Jewett,  10 
Jur.  N.  S.  814  ;  33  L.  J.  Ch.  730  ;  12  W.  R.  945  ;  33  Beav.  559.  The  exemption 
of  lawyers*  is  denied  in  Georgia.  (Elam  i1.  Lewis,  19  Geo.  608.) 

1  Van  Wezel  v.  Van  Wezel,  1  Edw.  Ch.  113  ;  Reynolds  u.  Newton,  1  G.  &  D. 
153  ;  1  Q.  B.  525  ;  5  Jur.  958. 

2  Petrie  v.  Fitzgerald,  1  Daly,  401  ;  Stewart,  v.  Howard,  15  Barb.  26. 

3  Stokes  v.  White,  1  C.  M.  &  R.  223  ;  4  Tyrwh.  786. 

4  Pitt  »\  Coombs,  4  Nev.  &  M.  535 ;  2  Ad.  &  El.  459  ;  Williams  v.  Webb,  5 
^cott,  N.  R.  898  ;  9  Jur.  846  ;  2  D.  N.  S.  904 ;  12  L.  J.  C.  P.  89. 
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ancler  execution  until  the  judgment  was  satisfied.1  Thus, 
lunatics,2  infants,3  and  married  women 4  were  all  liable  to  be 
taken  in  execution. 

§  460.  How  executed. — Upon  receiving  a  capias  ad  sat- 
isfaciendum,  it  is  the  duty  of  the  officer  to  arrest  the  person 
named  as  defendant  therein.  He  has  no  authority  to  arrest 
a  person  not  named  in  the  writ,  though  such  person  is  the  one 
intended  to  be  named.5  But,  in  many  of  the  States,  a  person 
may  be  prosecuted  by  a  fictitious  name,  where  his  true  name 

1  Crocker  on  Sheriffs,  Sec.  290. 

2  Steel  v.  Alan,  2  Bos.  &  P.  362  ;  Ex  parte  Leighton,  14  Mass.  207  ;  Nutt  v. 
Verney,  4  T.  R.  121 ;  Ibbotson  v.  Galway,  6  T.  R.  133  ;  Kernot  v.  Norman,  2  T. 
R.  390.    In  New  York,  a  lunatic  will  not  be  released  from  arrest,  but  will  be 
e«nt  to  an  asylum  for  the  insane.     (Bush.  v.  Pettibone,  5  Barb.  273  ;  1  Code  R. 
N.  S.264.) 

*  Lane  v.  Gover,  1  H.  &  McH.  459. 

*  Hall  v.  White,  27  Conn.  488  ;  Commonwealth  u.  Badlam,  9  Pick.  362  ;  Mc- 
Kinstry  v.  Davis,  3  Cow.  339  ;  Pitts  u.  Meller,  1  Str.  1167 ;  Finch  v.  Duddin,  1 
Str.  1237 ;  Langstaff  v.  Rain,  1  Wils.  149  ;  Anonymous,  3  Wils.  124 ;  Jackson 
v.  Haines,  2  Cow.  462.     But  the  later  English  cases  show  that  after  the  arrest  of 
a  married  woman  she  will  be  released  from  custody,  unless  she  is  possessed  of 
separate  estate  which  could  be  applied  to  the  satisfaction  of  the  writ.     (Hovey 
v.  Starr,  42  Barb.  435  ;  Evans  v.  Chester,  2  M.  &  W.  847  ;  Chalk  v.  Deacon,  6  J. 
B.  Moore,  128.)     In  most  of  the  United  States,  females  are,  by  statute,  exempt 
from  arrest  on  execution.     (Sec.  2847,  Code  of  Ala.;  p.  418,  Sec.  1,  Genl.  Stat. 
of  Ky.    See  Sec.  861  C.  C.  P.  of  Gala.)     In  New  York,  females  may  be  taken  iu 
execution  on  a  judgment  recovered  for  willful  injuries  to  person,  character,  or 
property.     (Northern  R.  W.  Co.  v.  Carpentier,  3  Abb.  Pr.  259  ;  13  How.  Pr. 
222 ;  Tracy  v.  Leland,  2  Sandf.  729  ;  3  Code   R.  47  ;  Wheeler   v.  Hartwell,  4 
Bosw.  684.)     But  the  term  female,  as  used  in  the  statute  of  this  State,  has  been 
held  not  to  authorize  the  arrest  of  marrried  women.     (Baldwin  v.    Kimmel,  16 
Abb.  Pr.   353;  1  Rob.  109;    Schaus  v.  Putscher,  16  Abb.    Pr.  353;  25  How. 
Pr.  463 ;  Anonymous,  8  How.  Pr.  134 ;  1  Duer,  613  ;  Solomon  v.  Waas,  2  Hilt. 
179.) 

6  Miller  v.  Foley,  28  Barb.  630 ;  Farnham  v.  Hildreth,  32  Barb.  277  ;  Kelly 
v.  Lawrence,  10  Jur.  N.  S.  36  ;  33  L.  J.  Ex.  197  ;  3  H.  &.  C.  1  ;  12  W.  R.  413  ; 
10  L.  P.  N.  S.  195  ;  Evans  v.  Collins,  5  Ad.  &  El.  N.  S.  804 ;  Brunskill  v.  Rob- 
ertson, 9  Ad.  &  El.  840  ;  Childers  v.  Wooler,  2  E.  &  E.  287  ;  Griswold  v.  Sedg- 
wick,  6  Cow.  456  ;  Money  v.  Leach.  3  Burr,  1742  ;  Shadget  v.  Clepson,  8  East, 
328.  But  an  officer  is  justified  in  arresting  a  defendant  under  a  writ  which 
pursues  the  name  in  which  the  judgment  is  obtained,  though  it  is  not  his  true 
name.  (Eisher  v.  Magnay,  1  D.  &  L.  40  ;  5  M.  &G.  779  ;  6  So.  N.  N.  588 ;  12  L. 
J.  C.  P.  276.)  If  a  person  procures  himself  to  be  arrested,  by  alleging  that  he 
is  the  defendant,  the  sheriff  is  justified  in  the  arrest,  but  not  in  detaining  th^ 
person  arrested  after  notice  that  he  is  not  the  defendant.  (Punston  r.  Patterson, 
3  Jur.  N.  S.  982  ;  2  C.  B.  N.  S.  495 ;  26  L.  J.  C.  P.  267.) 
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is  unknown.  In  such  a  case,  a  person  might,  no  doubt,  be 
lawfully  arrested  under  a  writ  against  him  by  a  fictitious 
name.  The  defendant  cannot  be  arrested  on  Sunday.  If  an 
arrest  is  attempted  on  that  day  it  is  void,  and  the  officer  is 
without  justification.1  An  arrest  may  be  made  at  any  hour 
of  the  day  or  night.2  "With  respect  to  breaking  inner  and 
outer  doors  of  dwelling-houses  for  the  purposes  of  making 
arrests,  the  rules  are  the  same  as  they  are  regarding  the 
breaking  of  such  doors  for  the  purpose  of  making  levies  un- 
der writs  of.  fieri  facias.*  An  arrest  must  be  made  by  the 
authority,  but  it  need  not  be  made  by  the  hand,  of  the  offi- 
cer.4 It  is  usually  made  by  touching  the  defendant,  and  in- 
forming him  that  he  is  a  prisoner.5  This  is  regarded  as  suf- 
ficient in  all  cases.6  But  touching  is  not  indispensable. 
Neither  can  an  arrest  be  made  by  the  mere  words  of  the 
officer.  It  is  sufficient,  however,  that  the  officer  has  the  de- 
fendant where  he  can  exercise  control  over  him,  that  he 
assumes  to  exercise  such  control,  and  that  the  defendant 
acquiesces  and  submits  himself  to  the  officer's  authority.7 
If,  after  a  defendant  is  legally  in  custody,  the  officer  receives 
another  ca.  sa.  against  him,  he  need  not  make  any  new  arrest. 
An  arrest  under  one  writ  operates  as  a  constructive  arrest 
under  all  other  writs  that  may  come  to  the  same  officer's 
hands  against  the  same  defendant,  provided  that  the  first  ar- 

1  Bing.  on  Judgment  and  Ex.  236  ;  Wilson  u.  Tucker,  Salk.  78  ;  Pearce  v.  At- 
•wood,  13  Mass.  324 ;  Hubbard  v.  Sanborn,  2  N.  H.  468. 

2  Priddee  u.  Cooper,  1  Bing.  66  ;  Maud  v.  Barnard,  2  Burr,  812  ;  Anonymous, 
2  Cbitty,  357. 

3  Bing.  on  Judgment  and  Ex.  235 ;  See  Ante  Sec.  256  ;  Gordon  v.  Clifford,  28  N. 
H.  402  ;  Lee  v.  Gansell,  Lofft.  374 ;  Cowp.   1 ;  Lloyd  v.  Sandilands,  2  Moore, 
207  ;  Johnson  u.  Leigb,  1  Marsh,  565 ;  6  Taunt.  246 ;  Kerbey  v.  Denby,  1  M.  & 
W.  336 ;  2  Gale,  31 ;  Moorish  v.  Murray,  2  D.  &  L.  199  ;  13  M.  &  W.  52  ;  13 
L.  J.  Exch.  261. 

4  Bing.  on  Judgment  and  Ex.  234  ;  Blatch  v.  Archer,  Cowp.  63. 
-5  Genner  v.  Sparks,  6  Mod.  173  ;  1  Salk.  79. 

«  Shandon  v.  Jervis,  4  Jur.  N.  S.  737  ;  27  L.  J.  Q.  B.  279  ;  affirmed,  5  Jur.  N. 
6.  156  ;  28  L.  J.  Exch.  156  ;  El.  Bl.  &  El.  935.  In  this  case,  the  officer  touched 
the  defendant  by  putting  his  hand  through  a  broken  pane  of  glass. 

7  Emery  v.  Chesley,  18  N.  H.  198  ;  Gold  v.  Bissel,  1  Wend.  215 ;  Pike  v. 
Hanson,  9  N.  H.  491  ;  Jones  r.  Jones,  13  Ired.  448  ;  Russen  v.  Lucas,  1  C.  &  P 
153  ;  R.  &  M.  26;  Field  v.  Ireland,  21  Ala.  240;  Grainger  v.  Hill,  4  Bing.  N 
'J.  212 ;  5  Scott,  561  ;  Bing.  on  Judgment  and  Ex.  234. 
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rest  is  legal.  If  illegal,  it  does  not  dispense  with  the  neces- 
sity for  arrests  under  subsequent  writs.1  The  officer  will  not 
be  justified  by  his  writ  if  he  arrests  the  wrong  person,2  unless 
his  mistake  was  occasioned  by  the  party  arrested.  "When 
the  defendant  has  been  arrested,  the  officer  must,  with  rea- 
sonable diligence,  take  him  to  the  jail  of  the  county,  and 
keep  him  there  confined  until  discharged  by  law.3 

§  461.  Of  the  custody  of  the  defendant,  and  of  escapes. 

— After  arresting  a  defendant,  the  officer  must,  without  need- 
less delay,  take  him  to  the  jail,  and  must  there,  keep  him  in 
continuous  confinement  until  he  is  discharged  by  law.  And 
here  must  be  noticed  a  material  difference  between  the  duty 
of  an  officer  acting  under  a  capias  ad  respondendum  and  his 
duty  while  executing  a  capias  ad  satisfaciendum.  It  is  suffi- 
cient under  the  former  writ  for  the  officer  to  have  the  defend- 
ant ready  to  be  surrendered  in  satisfaction  of  the  judgment.4 
He  may  therefore  allow  the  defendant  his  liberty  without  in- 
curring any  liability,  provided  he  is  able  to  surrender  him 
when  judgment  is  entered.  But  under  the  latter  writ,  the 
plaintiff  is  entitled  to  keep  the  defendant  continuously  in 

1  Watson's  Sheriff,  135  ;  Bing.  on  Judgment  and  Ex.  234  ;  Barratt  v.  Price,  2 
M.  &.  Sc.  634  ;  9  Bing.  566  ;  1  D.  P.  G.  275 ;  Robinson   i\  Ye  wens,  5  M.  &  W. 
149  ;  7  D.  P.  C.  377  ;  1  H.  &.  H.  38  ;  3  Jur.  776  ;  Pearson  v.  Yewens,  7  Scott, 
435 ;  7  D.  P.  C.  451 ;  5  Bing.  N.  C.  489  ;  3  Jur.  386  ;  Collins  v.  Yewens,  10  Ad. 
&  El.  370  ;  2  P.  &  D.  439 ;  3  Jur.  951 ;  Ex  parte  Treston,  7  Jur.  N.  S.  432 ;  30 
L.  J.  Ch.  460  ;  3  De  G.  F.  &  J.  642  ;  Banach  v.  Newton,  1  Q.  B.  525  ;  1  G.  & 
D.  153 ;  5  Jur.  958  ;  Barclay  v.  Faber,  1  Chitty,  578  ;  2  B.  &  Ad.  743  ;  Barlow 
u.  Hall,  2  Anstr.  461.     If  a  deputy  has  a  defendant  ia  custody  under  one  writ, 
and  another  writ  comes  into  the  hands  of  the  high  sheriff,  the  defendant  is  con- 
structively under  the  last  writ  also.     If  the  deputy,  in   ignorance  of  the   last 
writ,  discharges  the  defendant  on  the  satisfaction  of  the  first,  he  and  his  princi- 
pal are  both  guilty  of  a  permissive  escape,  for  it  is  always  the  duty  of  a  sheriff, 
before  releasing  a  defendant,  to  search  his  office  for  other  writs.    (Wheeler   v. 
Hambright,  9  S.  &  R.  390.) 

2  Kelley  v.  Lawrence,  3  H.  &  C.  1 ;  10  Jur.  N.  S.  636  ;  33  L.  J.  Exch.  197  ;  10 
W.  R.  413  ;  10  L.  T.  N.  S.  195  ;  Money   v.  Leach,  1  W.  Bl.  563  ;  3   Burr,  174  ; 
Anonymous,  1  Chitty,  580  ;  Rex  u.  Middlesex,  2  Chitty,  357. 

3  Watson's  Sheriff,  135  ;  Crocker  on  Sheriffs,  Sec.  566  ;  Wool  v.  Turner,  10 
Johns.  420  ;  Benton  v.  Sutton,  1  Bos.  &  P.  24  ;  Clifton  v.  Hooper,  6  Q  B.  468. 

*  The  temporary  release  of  a  defendant  after  his  arrest  on  mesne  process  does 
not  prevent  his  subsequent  arrest  under  final  process.  (Meech  v.  Loomis,  14 
Abb.  Pr.  428  ;  28  How.  Pr.  209. ) 
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prison.  If  an  officer  allows  the  defendant  to  be  at  liberty  but 
for  a  moment,  he  is  guilty  of  permitting  an  escape.1  And 
having  voluntarily  permitted  an  escape,  he  has  no  right  to 
pursue  and  retake  the  defendant,  nor  even  to  keep  him  in  cus- 
tody if  he  should  voluntarily  return,  unless  the  plaintiff  should 
elect  to  take  out  a,  new  writ  of  ca.  sa.,  and  authorize  its  exe- 
cution.2 For  a  voluntary  escape,  the  officer  is  responsible  to 
the  plaintiff  for  the  full  amount  collectible  from  the  defend- 
ant, irrespective  of  the  solvency  or  insolvency  of  the  latter.3 
Nor  can  the  officer,  by  any  action  against  the  defendant,  re- 
cover back  moneys  paid  out  for  having  suffered  a  voluntary 
escape.4  Officers  are  also  liable  for  escapes  made  without 
their  consent  or  connivance.  They  are  responsible  for  the 
custody  of  the  defendant,  and  having  authority  to  summon 
to  their  aid  the  whole  power  of  the  county,  they  are  not 
allowed  to  exonerate  themselves  from  the  liability  arising 
from  an  escape,  unless  they  can  show  that  it  arose  from  the 
act  or  fault  of  the  plaintiff,5  or  from  an  act  of  God,  or  a  pub- 
lic enemy.6  But  where  an  escape  is  not  permissive,  the  sher- 

1  Crocker  on  Sheriffs,  Sees.  566,  608,  612  ;  Atkinson  v.  Matteson,  2  T.  R.  176  ; 
Langdon  r.  Hathaway,  1  N.  H.  367  ;  Williams  v.  Mostyn,  3  Mees.  &  W.  152  ; 
Impey  on  Sheriffs,  111. 

2  Sherburn  v.  Beattie,  16  N.  H.  437  ;  Cheever  v.  Hirrick,  2  N.  H.  376  ;  Brown 
v.  Getchell,  11  Mass.  11;  Litilefield  v.  Brown,  1  Wend.  398  ;  Appleby  r.  Clark, 
10  Mass.  58 ;  Ravenscroft  v.  Eyles,  2  "Wils.  294 ;  Atkinson  v.  Matteson,  2  D.  &  E. 
176  ;  Foster  v.  Jackson,  Hob.  60  (N.)  ;  Bruce  v.  Snow,  20  N.  H.  484  ;  Lansing 
v.  Fleet,  2  Johns.  Cases,  2  ;  Koones  v.  Maddox,  2  H.  &  Gill,  106  ;  Houghton  v. 
Wilson,  10  Gray,  365. 

3  Robertson  u.  Taylor,  2  Chitty,  454  ;  Bonafous  v.  Walker,  2  T.  R.  126  ;  Shew- 
ell  i".  Fell,  3  Yeates,  17  ;  Rawson  r.  Dole,  2  Johns.  454  ;  Bowcn  v.  Hunting-ton, 
3  Conn.  423 ;  Porter  v.  Sayward,  7  Mass.  377  ;  State  t\  Hamilton,  33  Ind.  502  ; 
Futch  v.  Walker,  1  Bail.  98 ;  Duncan  v.  Kinefelter,  5  Watts,  141.     In  England, 
by  Statute  5  and  6  Viet.  Chap.  98,  Sec.  31,  the  liability  of   the  sheriff  is  limited 
to  the  damages  actually  sustained  by  the  plaintiff.     (Moore  v.  Moore,  25  Beav. 
8  ;  4  Jur.  N.  S.  250 ;  27  L.  J.  Ch.  385.)     But  in  estimating  these  damages,  the 
jury  may  consider  the   expectations  of  the  defendant,  and  all  the  probabilities 
that  his  detention  in  custody  would  have  caused  the  payment  of  the  judgment. 
(Macrae   o.  Clarke,  1  H.  &  R.  479 ;  L.  R.  1  C.  P.  403 ;  35  L.  J.  C.  P.  247  ;  12 
Jur.  N.  S.  708  ;  14  W.  R.  655  ;  14  L.  T.  N.  S.  408.) 

4  Pitcher  o.  Baily,  8  East,  171 ;  Crocker  on  Sheriffs,  Sec.  615. 

5  Van  Wormer  v.  Van  Voast,  10  Wend.  356  ;  Drake  v.  Chester,  2  Conn.  473 ; 
Dowdcl  v.  Hamm,  2  Watts,  61  ;  Dexter  v.  Adams,  2  Den.  346. 

«  Alscpt  L'.  Eyles,  2  H.  Bl.  108  ;  O'Neal  v.  Marson,  5  Burr,  2812 ;  Elliott  v. 
Norfolk,  4  T.  R.  789  ;  Haines  v.  E.  I.  Co.  11  Moore.  P.  C.  0.  39. 
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iff  may  pursue  and  retake  the  defendant,  and  may  hold  him 
in  oustody  until  he  is  indemnified  for  the  escape.1  If  the  de- 
fendant is  retaken  before  a  suit  is  brought  for  the  escape,  the 
recapture  forms  a  good  defense  to  such  suit.2  If  the  sheriff 
is  compelled  to  pay  moneys  owing  to  an  escape  to  which  he 
did  not  assent,  he  may,  in  an  action  against  the  defendant,  re- 
cover back  the  amount  so  paid.3  But  the  liability  of  an  offi- 
cer for  an  escape  made  without  his  knowledge  or  assent  is 
said  to  be  limited  to  the  damages  actually  suffered  by  the 
plaintiff,  and  not  to  be  co-extensive  with  the  amount  due  from 
the  defendant.4  An  officer  cannot  avoid  his  liability  for  an 
escape  by  showing  errors  or  irregularities  in  the  judgment5 
or  process,6  unless  they  are  of  so  serious  a  nature  as  to  ren- 
der it  void. 

§  462.  The  effect  of  the  arrest  of  defendant,  as  sus- 
pending the  judgment. — The  taking  of  the  defendant  in 
execution  has  often  been  said  to  produce  a  satisfaction  of  the 
judgment.7  But  the  judgment  is  not  in  fact  thereby  satis- 
fied. The  real  effect  of  the  arrest  of  a  defendant  under  ex- 
ecution is  this  :  the  judgment  is,  for  the  time  being,  thereby 
so  completely  suspended  that  the  plaintiff  cannot  prosecute 
any  further  proceedings  under  it,8  except  that  where  there 

1  Brown  v.  Getchell,  11  Mass.  11. 

2  Chambers  v.  Jones,  11  East,  406  ;  Davis  v.  Chapman,  2  M.  &  G.  921 ;  3  So, 
N.  R.  238  ;  9  D.  P.  C.  645 ;  5  Jur.  654  ;  Crocker  on  Sheriffs,  Sec.  609. 

3  Crocker  on  Sheriffs,  Sec.  G15. 

4  Richardson  v.  Spencer,  G  Ohio,  13. 

6  Chapman  v.  Lane,  1  G.  &  D.  523  ;  11  Ad.  &  El.  980 ;  Hutchinson  v.  Brand,  6 
How  Pr.  73  ;  Wesson  v.  Chamberlain,  3  N.  Y.  331. 

6  Hinman  v.  Brees,  13  Johns.  529  ;  Scott  r.  Shaw,  13  Johns.  378;  Rosa  v 
Luther,  4  Cow.  158  ;  Crocker  on  Sheriffs,  Sec.  611. 

7  Horn  v.  Horn,  Amb.  79  ;  Howe  u.  B.  N.  Y.  &  E.  R.  R.  Co.  28  Barb.  124  ; 
Impey  on  Sheriffs,  111;  Ex  parte  Knowell,  13  Ves.  193;  Cooper  v.  Bigalow,  1 
Cow.  56 ;  Bowrell  v.  Zigler,  10  Ohio,   362 ;   Burnaby's  Case,  1  Strange,  653  ; 
Bank  of  Beloit  v.  Beale,  7  Bosw.  611  ;  Stover  v.  Duren,  3  Strob.  448.     Ac«.  sa., 
countermanded  before  execution,  neither  suspends  nor  satisfies  the  judgment  on 
which  it  issued.  (Semple  v.  Keen,  3  H.  &  1ST.  753 ;  28  L.  J.  Exch.  151 ;  National 
ABS.  Co.  v.  Best,  27  L.  J.  Exch.  19  ;  2  H.  &  N.  605. 

8  Blumfield  r.  Usewick,  5  Co.  SGb  ;  Clement  r.  Garland,  53  Me.  427 ;  Noe  >.\ 
Christie,  15  Abb.  Pr.  346  ;  Tayloe  v.  Thompson,  5  Pet.  357  ;  Eassett  r.  Talmadge,. 
15  Abb.  205  ;  Thompson  v.  Parish,  5  C.  B.  N.  S.  685  ;  5  Jur.  N.  S.  986  ;  28  L. 
I.  C.  P.  153 ;  Twining  v.  Foot,  5  Gush.  512  ;  Hamilton  v.  Bredeman,  12  Rich. 
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are  "two  or  more  defendants,  tbe  taking  of  one  of  them  in 
execution  does  not  suspend  the  plaintiff's  right  to  take  the 
other.1  So,  if  goods  are  levied  upon  and  placed  in  the  custody 
of  a  rcceiptor,  his  liability  does  not  terminate  when  the  de- 
fendant is  subsequently  taken  in  execution.2  In  several  cases, 
it  has  been  held  that  tbe  suspension  of  a  judgment  resulting 
from  the  arrest  of  a  defendant  on  a  ca.  sa.,  does  not  destroy 
the  judgment  lien.3  A  majority  of  the  authorities  sustains  an 
adverse  conclusion,  and  holds  that,  on  the  revival  of  a  judg- 
ment, its  lien  will  not  overreach  liens  and  rights  acquired 
under  the  defendant  during  the  period  when  the  judgment 
was  suspended  by  his  imprisonment.4  But  under  a  statute 
requiring  the  release  of  the  defendant  when  he  surrenders  to 
the  officer  real  or  personal  property  sufficient  to  satisfy  the 
writ,  the  lien  upon  such  property,  when  delivered  in  execu- 
tion, must  be  treated  as  though  the  defendant  had  not  been 
imprisoned.5 

§  463.  The  revival  of  a  judgment  after  a  defendant 
has  been  taken  in  execution  may  be  produced  :  1st.  By  his 
escape  from  custody  without  the  act  or  connivance  of  the 
plaintiff ; 6  2d.  By  his  discharge  on  account  of  non-payment 
of  the  prison  fees,7  or  for  irregularity  in  the  writ  under  which 
he  was  arrested  ; 8  or  because  of  his  compliance  with  the 

464  ;  Richards  v.  Davis,  1  Barnes,  142  ;  Sharpe  v.  Speckenagle,  3  S.  &  R.  465 ; 
Sec.  477,  Freeman  on  Judgments. 

1  Blomefield  v.  Wythe,  Sir  F.  Moore,  459  ;  Penn  v.  Remsen,  24  How.  Pr.  503. 

2  Twining  v.  Foot,  5  Gush.  512. 

3  Mazyck  v.  Coil,  3  Rich.  235  ;    Hall  v.  Moye,  2  Bail,  9  ;  Trustees  v.  Pratt, 
10  Md.  5 ;  Owen  v.  Glover,  2  Cr.  C.  C.  578. 

4  Jackson  v.  Benedict,  13  Johns.  533  ;  Griswold  v.  Hill,  2  Paine,  C.  C.  492  ; 
Sneed  v.  McCoull,  12  How.  U.  S.  407  ;  Rockhill  v.  Hauna,  15  How.  U.  S.  189 ; 
Chapman  v.  Hatt,  11  Wend.  41  ;  Cohen  v.  Grier,  4  McCord,  507  ;   Freeman  v. 
Huston,  4  Ball.  214. 

5  Douglas  v.  Wallace,  11  Ohio,  43. 

6  Bowrell  v.  Zigler,  19  Ohio,  262  ;  Ballard  v.  Averitt,  Tayl.  N.  C.  69  ;  Free- 
man v.  Smith,  7  Ind.  582  ;  Brown  v.  Kendall,  8  Allen,  209  ;  Wesson  v.  Chamber- 
lain, 3  N.  Y.  331 ;  McGuinty  u.  Herrick,  5  Wend.  240. 

7  Prentiss  v.  Hinton,  6  Blackf.  35  ;  Strodo  v.  Broadwell,  36  111.  419  ;  Hidden 
y.  Saundcrs,  2  R.  I.  391 ;  Slovcr  v.  Dunn,  3  Strob.  448. 

8  McCormack  v.  Melton,  1  C.  M.  &  R.  525  ;  3  D.  P.  C.  215  ;  5  Tyrwh.  147. 
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statute  for  the  relief  of  insolvent  debtors.1  The  death  of 
the  debtor  while  in  prison,  his  release  on  the  ground  of  priv- 
ilege, and  his  escape  "by  anyways  or  means  howsoever," 
are,  by  statute,  contingencies  in  either  of  which  execution 
may  issue  against  his  property. ? 

§  464.  The  release  of  the  defendant  by  the  act  or 
with  the  consent  of  the  plaintiff  is  an  absolute  and  irrevoc- 
able satisfaction  of  the  judgment,  irrespective  of  any  under- 
standing or  agreement  to  the  contrary,  or  that  the  defendant 
would  in  certain  contingencies  redeliver  himself  to  be  held 
under  execution.3  If  there  be  two  or  more  defendants,  the 
release  of  any  one  of  them  is  as  complete  a  satisfaction  of  the 
judgment  as  the  release  of  all  of  them  could  be,  under  like 
circumstances.4  In  New  Hampshire,  the  discharge  of  a  de- 
fendant from  custody  does  not  satisfy  the  judgment,  the  com- 
mon-law rule  having  there  been  supplanted  by  statute.5  In 
South  Carolina,  a  plaintiff  may,  by  statute,  temporarily  release 
defendant  and  thereafter  reimprison  him.6  In  Maryland,  the 
discharge  of  the  defendant  from  prison,  by  his  assent,  operates 

1  Nadin  v.  Battle,  5  East,  147  ;  Nadin  v.  Paten,  1  Smith,  362  ;  Miller  v.  Mil- 
ler, 25  Me.  110  ;  Owen  v.  Glover,  2  Or.  C.  C.  578. 

2  Coburn  v.  Palmer,  10  Gush.  274  ;   Freeman  on  Judgments,  Sec.  476  ;   St.  21 
Jac.  1,  Chap.  24,  and  St.  8  and  9  Wm.  Ill,  Chap.  27.    But,  at  common  law,  the 
death  of   defendant  in  prison  did  not  revive  the  judgment,  nor  authorize  the 
plaintiff  to  sue  out  any  other  writ.     (Williams  v.  Cutteris,  Cro.  Jac.  136  ;  Fors- 
ter's  Case,  Sir  F.  Moore,  857  ;  Porter  u.  Jackson,  Hobart,  52.)     But  where  there 
•were  two  or  more  defendants,  the  death  of  one  while  in  custody  did  not  release 
the  others.   (Blumfield  v.  Use-wick,  5  Co.  866 ;  Shaw  v.  Curteruis,  Cro.  Eliz, 
851.) 

3  Blackburn  v.  Stupart,  2  East,  243 ;  Yates  v.  Van  Renselaer,  5  Johns.  364  ; 
Jacques  r.  Withy,  1  T.  R.  557  ;  Tanner  v.  Hague,  7  T.  R.  420  ;  Prentiss  v.  Hin- 
ton,  6  Blackf.  35  ;  Utica  I.  Co.  v.  Power,  3  Paige,  365  ;  Cattlin  v.  Kernott,  3  C. 

B.  N.  S.  796  ;  4  Jur.  N.  S.  281 ;  27  L.  J.  C.  P.  186 ;  Seymour  v.  Clarke,  13  Irish 

C.  L.  537  ;  Abbott  v.  Osgood,  38  N.  H.  280 ;  Vigers  v.  Aldrich,  4  Burr,  2482 ; 
State  v.  Richardson,  18  Ala.  109  ;  King  v.  Goodwin,  16  Mass.  03 ;  Lathrop  u. 
Briggs,  8  Cow.  171 ;  Poucher  v.  Holley,  3  Wend.  184  ;  Kasson  r.  People,  44 
Barb.  347  ;  Bonesteel  v.  Garlinghouse,  60  Barb.  338. 

*  Clark  v.  Clement,  6  T.  R.  525  ;  Ransom  v.  Keyes,  9  Cow.  128  ;  Ballam  v. 
Price,  2  Moore,  235  ;  Bailey  v.  Kimbal,  1  Chip.  151 ;  Herring  v.  Dorell,  8  D.  P. 
C.  604  ;  4  Jur.  800  ;  Whiteacres  v.  Hankinson,  Cro.  Car.  75  ;  Heeles  v.  Frazer,  7 
fie.  N.  S.  469  ;  Kimball  u.  Molony,  2N.  H.  376  ;  Denton  v.  Godfrey,  11  Jur.  800. 

5  Abbott  v.  Osgood,  38  N.  H.  280. 

6  Eggart  v.  Barnstine,  3  McCord,  162. 
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as  a  revival  rather  than  as  a  satisfaction  of  the  judgment.1 
In  Massachusetts,  a  defendant  who,  after  being  temporarily 
released,  returns  to  custody  according  to  agreement,  may  be 
retained  in  jail.2 

§  465.  Discharge  of  defendant,  how  obtained  by  or- 
der of  Court. — The  Court  which  has  issued  a  capias  ad  sat- 
isfaciendum  has  general  control  over  the  writ,  and  will  exer- 
cise this  control  whenever  necessary  to  prevent  or  to  discon- 
tinue an  abuse  of  the  process.3  If  the  defendant  is  seized  while 
privileged  from  arrest,  he  may  secure  his  release  by  motion  in 
the  Court  whence  the  writ  issued  ;  or  if  his  privilege  arises 
from  his  duty  to  be  in  attendance  on  any  Court,  he  may  also 
procure  an  order  for  his  release  by  a  motion  made  in  that 
Court.4  He  can,  in  either  case,  obtain  his  discharge  by  aid  of 
the  writ  of  habeas  corpus?  as  well  as  by  motion.  Where  the 
defendant's  right  to  the  privilege  which  he  claims  is  quite 
doubtful,  he  will,  in  England,  be  required  to  resort  to  his  writ 
of  privilege  to  establish  the  validity  of  his  claim.8  After  the 
death  of  a  plaintiff  while  defendant  is  in  custody,  the  latter 
will  be  released,  if  it  appears  that  there  is  no  probability  that 
any  letters  testamentary,  or  of  administration,  will  be  taken 
out  on  the  estate  of  the  former.7  The  Court  out  of  which  the 
writ  issued  will  order  the  release  of  a  defendant  who  has  pro- 

1  Lawson  v.  Snyder,  1  Md.  71. 

2  Little  v,  Newburyport  Bank,  14  Mass.  4-13. 

3  Smith  v.  Knapp,  30  N.  Y.  581. 

4  Attorney- General  v.  Skinner's  Co.  1    Cooper,  1;    Pitt    u.  Evans,  2  D.  P.  C. 
223  ;  Solomon   v.  Underbill,   1   Camp.  229  ;  Ex  parte   Tillotson,  1    Stark.  470  ; 
Swan  v.  Dakins,  19  C.  B.  77  ;  3  C.  L.  R.  G02  ;  1  Jur.  N.  S.  378  ;  24  L.  J.  C.  P. 
131 ;  Flight  v.  Cook,  1  D.  &  L.  714  ;  8  Jur.  125. 

6  People  v.  Willett,  26  Barb.  78  ;  6  Abb.  Pr.  37  ;  10  How.  Pr.  210  ;    Wiles  u. 
Brown,  3  Barb.  37. 

6  Luntley  v.  Battine,  2  B.  &  A.  234  ;  Whittiug-ham  v.  De  La  Rieu,  2  Chitty, 
35  ;  Leslie  v.  Disney,  3  D.  P.  C.  437  ;  1  C.  M.  &  B,.  578 ;  5  Tyrwh.  181. 

7  Parkinson  v.  Horloch,  2  N.  R.  240  ;  Broughton  r.  Martin,  1  Bos.  &  P.  17G  ; 
Gore  v.  "Wright,  1  D.  N.  S.  864 ;  6  Jur.  605  ;  Camp  v.  Pote,  7  D.  &.  L.  289 ;  8 
C.  B.  375  ;  Risdale  v.  Lautour,  2  L.  M.  &  P.   318.     But  no   release    will  be  or- 
dered unless  it  is  quite  certain  that  no  effort  will  be   made  to   procure  the  ap- 
pointment of  an  executor  or  administrator.    (Dunsford  v.  Gouldsmith,  8  Moore, 
145  ;  Fothcrgill  r.  Walton,  1  M.  &  P.  743  ;  4  Bing.  711  ;  Cox  v.  Pritchard,  '2  L, 
M.  &P.  298.) 
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cured  his  discharge  by  complying  with  the  provisions  of  a 
bankrupt  act.1  An  officer  is  justified  in  releasing  a  defendant 
under  an  order  of  Court  erroneously  made  ; 2  but  if  the  order 
is  void  on  its  face,  as  where  it  does  not  disclose  facts  sufficient 
to  confer  jurisdiction  on  the  Court  whence  it  issued,  the  offi- 
cer is  liable  for  an  escape  if  he  obeys  it.3  A  decision  result- 
ing from  proceedings  prosecuted  to  obtain  an  order  for  the  re- 
lease of  a  defendant  is  conclusive  on  the  parties,  and  the  mat- 
ters involved  in  such  decision  cannot  be  relitigated  at  a  subse- 
quent period.4  'Where  there  are  two 'or  more  defendants,  an 
order  not  to  seize  one  of  them  does  not  entitle  the  others  to 
a  like  immunity,  nor  to  their  release,  if  already  in  custody.5 

§  466.  Discharge  of  defendant  by  order  of  plaintiff, 
or  by  payment. — Unless  the  defendant  is  discharged  from 
custody  by  an  order  of  Court,  the  sheriff  has  no  right  to  re- 
lease him  except  upon  the  order  of  the  plaintiff,  or  upon  the 
payment  of  the  judgment.  Neither  the  sheriff  nor  the 
plaintiff's  attorney  has  any  authority  to  release  the  defendant, 
unless  the  judgment  is  paid  in  lawful  money.6 

§  467.  Rearrest  of  defendant.  —  Where  a  defendant  is 
regularly  arrested  and  imprisoned  under  execution,  and  is  not 
guilty  of  an  escape,  he  is  not  subject  to  any  second  arrest 
based  upon  the  same  cause  of  action  as  the  first.  He  is,  how- 
ever, subject  to  rearrest  when  he  was  released  on  account  of 
a  temporary  privilege  which  has  terminated,7  or  because  the 

1  Thompson  v.  Hardinge,  3  C.  B.  N.  S.  254  ;  4  Jur.  N.  S.  94 ;  27  L.  J.  0.  P.  38. 

2  Wilckens  v.  Willet,  1  Keyes,  524;  Hart  v.  Dubois,  20  Wend.  236. 

3  Bullymore  v.  Cooper,  2  Lans.  71 ;  46  N.  Y.  236. 

4  Matter  of  Thomas,  10  Abb.  Pr.  N.  S.  114  ;  Matter  of  Rosenberg,  Ibid,  450. 
6  Fake  v.  Edgerton,  5  Duer,  681 ;  3  Abb.  Pr.  229. 

6  Kellogg  v.  Gilbert,  10  Johns.  220 ;  Benedict  v.  Smith,  10  Paige,   126  ;    Si- 
montoii  v.  Barrell,  21  Wend.  362  ;  Crary  v.  Turner,  6  Johns.  51.      But,  in  En- 
gland,  the  power  of  attorneys  to  order  the  release  of  defendants  in  custody 
has  been  extended  by  Statutes  15  and  16  Vict.  Chap.  76,  Sec.  1-6.     'Connop  v. 
Challis,  2  Exch.  484;  6  D.  &  L.  48;  17  L.  J.  Exch.  319;  Savory  v.  Chapman, 
3  P.  &  D.  604;  11  Ad.  &  E.  829 ;  8  D.  P.  C.  656  ;  4  Jur.  411.) 

7  Ante,  Sees.  457, 459  ;  Petrie  r.  Fitzgerald,  1  Daly,  401  ;  Van  Wezel  v.  Van 
Wezel,  1  Edw.  Ch.  118  ;  Humphrey  v.  Gumming,  5  Wend.  90 ;  Commonwealth 
V.  Brockett,  8  Pick.  137. 
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writ  under  which  he  was  taken  was  void,1  or  was  set  aside  for 
irregularity;2  and  also  where  he  has  escaped  from  custody 
without  the  consent  of  the  plaintiff.3  It  has  been  held,  erro- 
neously as  we  think,  that  a  defendant,  released  on  account  of 
the  insufficiency  of  the  affidavit  on  which  his  arrest  wua 
ordered,  cannot  be  rearrested  in  the  same  action.4  But  if  a 
defendant  is  released  from  custody  under  such  circumstances 
that  he  cannot  be  rearrested  in  that  action,  the  plaintiff  can- 
not arrest  him  in  any  subsequent  suit  based  on  the  same  cause 
of  action,  though  the  second  action  is,  in  form,  different  from, 
the  first.5 

1  Schadle  v.  Chase,  16  How.  Pr.  413. 

2  Ante,  Sec.  457  ;  Plomer  v.  Bull,  5  A.  &  E.  823. 
8  Ante,  Sec.  4G1. 

4  Enoch  u.  Ernst,  21  How.  Pr.  96. 

6  Wright  v.  Ritterman,  1  Abb.  Pr.  N.  S.  428 ;  4  Robt.  704 ;  Wells  u.  Guern» 
ley,  8  B.  &  0.  7G9 ;  People  v.  Kelly,  1  Abb.  Pr.  N.  S.  432  ;  In  re  Johnson,  1 
Robt.  269. 
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§  468.   Writs  for  the  possession  of  personal  property. 

— At  the  common  law,  two  actions  were  resorted  to  for  the 
purpose  of  obtaining  the  possession  of  specific  chattels,  name- 
ly, detinue  and  replevin.  But  neither  of  these  actions  nec- 
essarily accomplished  the  purpose  for  which  it  was  origi- 
nated, for  in  neither  did  any  writ  issue  requiring  the  sheriff 
to  place  the  prevailing  litigant  in  the  possession  of  his  prop- 
erty. The  judgment  in  detinue,  if  in  favor  of  the  plaintiff, 
affirmed  his  right  to  the  possession  of  his  property.  The  de- 
fendant could  not  satisfy  such  judgment  by  paying  the  value 
of  the  property  unless  the  plaintiff  saw  proper  to  accept  such 
payment.1  Nor  could  the  defendant  be  compelled  to  pay 
such  value  if  he  tendered  the  return  of  the  property.2  But 
the  only  means  of  compelling  the  defendant  to  comply  with 
the  judgment  by  restoring  the  property,  was  through  the  issue 
of  a  distringas,  under  which  repeated  distresses  of  his  chattels 
oould  be  made.3  To  avoid  these  distresses,  he  would  usually 

1  Jordan  v.  Thomas,  34  Miss.  72  ;  Vines  v.  Bowrigg,  1  D.  &  B.  239  ;   Bates  v. 
Gordon,  3  Call,  555 ;  Robinson  v.  Richards,  45  Ala.  354. 

2  Carson  v.  Applegarth,  6  Nev.  187. 

8  3  Bl.  Comm.  413 ;  Tomlin's  Law  Die.  Tit.  Distringas.     For  the  law  now  in 
force  in  England  governing  the  execution  of  judgments  in  detinue,  see  17  and 
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comply  with  the  judgment.     In  Tennessee,  no  other  writ  can 
issue  until  a  distringas  has  proved  ineffectual.1     But  after  a 
distringas  has  been  resorted  to  without  producing  satisfaction, 
the  judgment  may  he  enforced  by  a,  fieri  facias,  or  a  capias  ad 
satisfaciendum,  or  by  such  other  writ  as  would  be   proper, 
were  the  judgment  for  the  recovery  of  money  merely.2     In 
replevin,  at  common  law,  the  only  writ  requiring  the  deliv- 
ery of  chattels  was  issued  on  a  judgment  in  favor  of  the 
defendant.     It  was  called   the  writ  de  returno  habendo.3     If 
the  officer  returned  to  this  writ  that  the  chattels  had  been 
eloigncd,  or  removed  by  the  plaintiff  to  places  unknown,  the 
defendant  might  have  a  capias  in  withernam  to  take  other 
chattels  in  lieu  of  those  eloigned,  or  he  might  proceed  against 
the  plaintiff's  pledges.4     In  the  greater  portion  of  the  United 
States,  whenever  a  person  is  adjudged  to  be  entitled  to  the 
possession  of  any  personal  property,  he  may  have  an  execu- 
tion requiring  the  officer  "  to  deliver  possession  of  the  same, 
particularly  describing  it."     The  writ  also  specifies  the  value 
of  the  property,  and  authorizes,  in  case  a  delivery  thereof 
cannot  be  had,  the  sheriff'  to  levy  the  value  of  such  property 
out  of  the  personal  property  of   the  judgment-debtor,  or  if 
sufficient  personal  property  cannot  be  found,  then  out  of  his 
real  estate.5     If  the  sheriff  is  unable  to  find  the  property,  he 
may  proceed  to  collect  its  value  and  the  costs  of  suit,  and  his 
proceedings  will  be  governed  by  the  same  rules  as  if  he  were 
acting  under  a  writ  of  fieri  facias.     But,  in  his  efforts  to  ob- 
tain and  deliver  possession  of  the  property  described  in  his 
writ,  he  ought  to  make  the  most  complete  search  ;  and  he  may, 
after  first  demanding  admittance,  break  into  the  defendant's 
dwelling,  whether  the  outer  doors  be  fastened  or  not.8     The 
rules  applicable  to  the  issue,  form,  and  execution  of  writs  for 
the  possession  of  personal  property  are  substantially  ideuti- 

18  Viet.  Chap.  125,  Sec.  78  ;  19  and  20  Viet.  Chap.  97,  Sec.  2  ;  Chilton  v.  Car- 
rington,  15  C.  B.  730 ;  1  Jur.  N.  S.  477 ;  24  L.  J.  C.  P.  78. 

1  Waite  v.  Dolby,  8  Humph.  406. 

2  Malloy  u.  McDanicl,  1  Overt.  222  ;  Garland  v.  Bugg,  5  Munf.  1C6. 

3  Morris  on  Replevin,  170  ;  3  Bl.  Comm.  413 ;  Tidd's  Pr.  993,  1038. 

4  Morris  on  Replevin,  171  ;  Tidd's  Pr.  1038  ;  Gibbs  v.  Bull,  18  Johns.  435. 
6  Sec.  289,  Code  of  N.  Y.  ;  Sec.  682,  C.  C.  P.  of  Cal. 

6  Keith  v.  Johnson,  1  Dana,  604. 
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cal  with  the  rules  concerning  writs  for  the  possession  of  real 
estate,  of  which  we  are  about  to  treat. 

§  469.  Executing  judgment  for  possession  without 
the  aid  of  a  -writ. — After  the  entry  of  a  judgment  against 
him  for  the  possession  of  real  property,  the  defendant  may 
abandon  it.  In  such  an  event,  there  appears  to  be  nothing  to 
prevent  the  plaintiff  from  executing  the  judgment  by  making 
an  entry  upon  the  land.  It  is  true  that  one  of  the  judges 
who  decided  a  comparatively  recent  English  case  doubted 
whether  a  plaintiff  could,  in  any  circumstances,  lawfully  take 
possession  without  first  suing  out  a  writ  and  seeking  the  aid 
of  the  sheriff.1  Certainly  a  plaintiff  would  not  be  encouraged 
in  obtaining  possession  forcibly  nor  surreptitiously.  But  if, 
after  a  judgment  in  his  favor,  he  takes  possession  peaceably, 
by  the  consent  or  without  the  opposition  of  the  defendant, 
his  entry  is  lawful,  and  he  is  thereafter,  in  all  respects,  en- 
titled to  the  benefit  of  the  judgment  as  fully  as  though  the 
sheriff  had  placed  him  in  possession  by  virtue  of  a  writ.2  To 
entitle  the  plaintiff  to  the  benefit  of  this  rule,  the  judgment 
must  not  be  for  an  indefinite  or  uncertain  tract  or  portion,3 
and  the  entry  must  be  made  during  the  continuance  of  the 
term  which  he  has  recovered.4 

§  470.    Issuing  writs  for  possession  of  real  estate. — If, 

after  judgment  in  a  real  action,  or  in  an  action  for  the  posses- 
sion of  real  estate,  the  defendant  continues  to  withhold  posses- 
sion, the  remedy  of  the  plaintiff  is,  in  the  first  named  action,  to 
sue  out  a  writ  of  habere  facias  seisinam,5  and,  in  the  second 

1  Doe  d.  Stevens  v.  Lord,  G  D.  P.  C.  256  ;  7  Ad.  &  E.  610. 

2  Taylor  d.  Atkyns  u.  Horde,  Burr,  60 ;  Roscoe  on  Real  Actions,  603  ;  Lacy 
v.  Berry,  2  Sid.  155 ;    Craft  v.  Yeaney,  66  Penn.  St.  210 ;   Caldwell  v.  Walters, 
22  Penn.  St.  380  ;  Jackson  v.  Miller,  7  Cow.  36  ;  Jackson  v.  Haviland,  13  Johns. 
221) ;  Hildreth  v.  Thompson,  16  Mass.  191 ;  Withers  v.  Harris,  Ld.  Raym.  808; 
Creighion  v.  Proctor,  12  Cush.  436  ;  Davis  v.  Lee,  2  B.   Mon.   300 ;   Smith  u. 
H-ornback,  4  Litt.  234 ;  Bowman  v.  Violet,  4  Mon.  357  ;  Tribbie  v.  Frame,  5 
Litt.  187. 

8  Hildreth  v.  Thompson,  16  Mass.  191 ;  Gwynne  on  Sheriffs,  418. 

4  Smith  v.  Hornback,  4  Litt.  234 ;   Jackson  v.  Haviland,  13  Johns.  229. 

6  Roscoe  on  Real  Actions,  341. 

F.  Ex.— 49. 
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named  action,  to  sue  out  a  writ  of  habcre  facias  possessioncm. ' 
He  may  also  Lave  af.cri  facias  clause  added  to  the  writ,  requir- 
ing the  sheriff  to  levy  the  damages  and  costs  for  which  he 
has  recovered  judgment,  or  he  may,  in  States  where  he  is  en- 
titled to  such  relief,  have  the  defendant  taken  in  execution  to 
satisfy  such  costs  and  damages.  The  term  "  writ  of  possession  " 
is  now  very  generally  employed  to  designate  any  writ  by  vir- 
tue of  which  the  sheriff  or  other  officer  is  commanded  to 
place  any  person  in  the  possession  of  real  or  personal  property. 
With  respect  to  the  issue  of  writs  of  possession,  very  little 
need  here  be  said,  because  the  greater  portion  of  the  rules 
stated  in  the  first  part  of  this  work  are  applicable  to  the 
issue  of  these  writs.  In  the  action  of  ejectment,  where  the 
judgment  is  entered  against  the  casual  ejector,  it  seems 
to  be  necessary  for  the  plaintiff  to  apply  to  the  Court  for 
leave  to  issue  execution.2  But  if  the  judgment  is  against 
the  landlord  himself,  execution  may  issue  without  any  order  of 
Court.3  In  ejectment,  at  common  law,  the  recovery  was  only 
for  the  possession  of  a  certain  term,  for  which  it  was  alleged 
the  premises  had  been  demised.  After  the  expiration  of  such 
a  term  no  execution  could  issue.4  A  writ  of  possession,  where 
the  common  law  on  this  subject  is  still  in  force,  must  issue 
within  a  year  and  a  day,  or  else  the  judgment  must  be  revived 
by  scire  facias.5  But  if  the  issue  of  a  habere  facias  posses- 
sionem  was  prevented  by  an  injunction,  it  might  issue  on  the 
dissolution  of  the  injunction,  although  more  than  a  year  and 
a  day  had  elapsed  since  the  entry  of  the  judgment,  and  prob- 
ably it  could  issue,  in  such  circumstances,  after  the  termina- 

1  Roscoo  on  Real  Actions,  608. 

2  Doo  d.  Simons  v.  Masters,  1  Chit.  233 ;  Doe  d.  Roberts  v.  Gibbs,  1  Chit.  47  ; 
Stiles  d.  Redhead  v.  Oakes,  Barnes,  182  ;  Fenn  v.  Marriott,  Barnes,  185  ;  Jones  u. 
Edwards,  Strange,  124  ;  1  Adams  on  Ejectment,  340. 

3  Doe  d.  Lucy  v.  Bennett,  4B.  &  C.  897  ;  Adams  on  Ej.  3±0. 

4  Wood  v.  Coghill,  7  Monr.  GO ;  Jackson  v.  Haviland,  13  Johns.  229  ;  Roscoe 
on  Real  Actions,  COS  ;  Gwynne  on  Sheriffs,  418. 

5  Lowry  i-.  Jenkins,  3  Bibb,  314;  Withers   v.  Harris,  Ld.  Raym.  806  ;  Doe  d. 
Morgan  r.  Bluck,  3  Camp.  447  ;  Roscoe  on  Real  Actions,  342  ;  Cook  v.  Cook,  3 
Lev.  100  ;  Foster  on  Scire  Facias,  23,  215  ;    Doe  d.  Stephens  v.  Lord,  1  P.  &  D. 
388  ;    Proctor  v.  Johnson,  Ld.  Raym.  669  ;    Putland   v.  Newman,  G   M.  &  Scl. 
169;  Goodtitle  d.  Murrell  v.  Badtitle,  9   Dowl.    1009;    Doe   d.    Ramsbottom  v. 
Roe,  2  D.  N.  S.  690. 
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tion  of  the  term  for  which  the  recovery  was  had.1  It  ia 
doubtful  whether  a  scire  facias  ever  became  necessary,  owing 
to  a  change  of  parties  in  ejectment,  by  death  or  otherwise. 
The  plaintiff  was  a  fictitious  person,  and  therefore  could 
neither  die  nor  transfer  his  title.  The  real  person  in  interest 
was  not  a  party  to  the  record,  therefore  his  death  could 
not  affect  the  suit.  Ilence,  it  is  clear  that  a  scire  facias  could 
not  be  required  on  account  of  any  change  in  the  nominal 
plaintiffs,  nor  in  those  from  whom  such  nominal  plaintiffs- 
claimed  to  have  acquired  the  term  for  which  the  action  was 
brought.2  Where  one  of  several  defendants  died,  it  is  equally 
clear  that  no  scire  facias  was,  on  that  account,  needed  to 
authorize  the  subsequent  issue  of  execution.3  Probably  the 
same  rule  prevailed  on  the  death  or  marriage  of  a  sole  defend- 
ant, though  in  this  case  the  text-writers  concur  in  stating  that 
the  more  prudent  course  is  to  prosecute  a  scire  facias.4  Where 
the  plaintiff  is  the  real  party  in  interest,  his  death  will  uec^es- 
sitate  a  scire  facias.5  Alias  and  pluries  writs  of  possession 
may  be  issued  when  requisite  to  enforce  the  satisfaction  of 
the  judgment.  But  it  is  a  generally  recognized  rule  that  no 
writ,  whether  alias,  pluries,  or  original,  can  issue  to  enforce  a 
judgment  which  has  already  been  satisfied.  But  when  is  a 
judgment  for  the  possession  of  real  or  personal  property  so  sat- 
isfied that  this  rule  can  be  invoked  ?  In  a  subsequent  section  ft 
we  shall  show  that  the  return  of  the  writ  filed  in  Court, 
showing  its  execution,  is  such  a  satisfaction  that  no  further 
writ  can  issue,  although  the  defendants  have  expelled  the 
plaintiff  and  resumed  possession  ;  but  that,  where  no  such 
return  has  been  made,  an  alias  or  pluries  may  issue,  though 
a  former  writ  was  in  fact  executed.  In  Ohio,  if  the  plaint- 
iff takes  peaceable  possession  under  his  judgment,  by  the- 

1  Noland  v.  Seekright,  6  Munf.  185. 

2  Foster  on  Sci.  Fa.  217  ;  Howell   v.  Eldridge,  21  Wend.  678  ;    Doe  d.  Beyer 
«,-.  Roe,  4  Burr,  1970  ;  Anonymous,  3  Salk.  319;  Roscoe  on  Real  Actions,  342; 
Withers  v.  Harris,  Ld.  Raym.  806  ;  Foster  on  Sci.  Fa.  216. 

3  Doe.  d.  Taggart  v.  Butcher,  3  M.  &  Bel.  557,  and  authorities  in  the  preceding 
utation. 

4  Adams  on  Ej.  346. 

6  Foster  on  Sci.  Fa.  216. 
6  Sec.  477. 
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consent  or  acquiescence  of  the  defendant,  even  without  the 
aid  of  a  writ,  the  judgment  is  satisfied  thereby,  and  no  writ 
of  possession  can  afterward  issue.1 

§  471.  Form. — A  writ  of  habere  facias  possessionem  should 
"be  directed  to  the  sheriff  of  the  county  where  the  lands  lie.2 
It  should  recite  the  judgment  recovered,  giving  a  description 
of  the  premises,  and  stating  the  term  which  had  been  demised 
to  the  plaintiff,  and  for  which  judgment  had  been  given  ;  and 
should  command  the  sheriff  without  delay  to  cause  the  plaint- 
iff "to  have  possession  of  his  term  yet  to  come,"  and  also  to 
make  return  in  what  manner  he  has  executed  the  writ.3  The 
writ  need  not  specify  any  return-day,4  but  may  be  made  re- 
turnable immediately  after  its  execution.5  The  part  of  a 
writ  of  possession  likely  to  require  the  most  care,  and  to  oc- 
casion the  greatest  controversy,  is  that  describing  the  prop- 
erty of  which  possession  is  to  be  delivered.  Upon  this  sub- 
ject the  general  rule  prevails  that  any  description  is  sufficient 
which  will  enable  the  officer  to  identify  the  property.6  A 
writ  of  possession,  like  all  other  writs  of  execution,  should 
conform  to  the  judgment  in  all  respects.7 

§  472.  Compelling  and  controlling  the  execution  of  writs 
of  possession. — When  the  premises  recovered  are  not  specific- 
ally described  in  the  writ,  the  plaintiff  must,  at  his  peril,  point 
out  to  the  officer  the  property  of  which  possession  is  to  be 
delivered.8  But  where  the  writ  contains  a  sufficient  descrip- 
tion of  the  property  to  enable  the  officer  to  identify  it,  we 

1  Hinton  v.  McNeal,  5  Ohio,  509 ;  Hough  v.  Morton,  9  Ohio,  45. 

2  Roscoe  on  Real  Actions,  60S. 

3  Bing.  on  Judgment  and  Ex.  391.     For  form  for  writ  of  possession  see  Sees- 
487-8  C.  C.  T.  Ohio ;  St.  of  Del.  1874,  p.  C82,  Sec.  3 ;  St.  Kans.  p.  73,  Sees.  515- 
516 ;  C.  C.  P.  of  Cal.  Sec.  682  ;  4  Wait's  Fr.   114.     Formerly,  the  premises  re- 
covered were  not  described  in  the  writ.  (Adams  on  Ejectment,  341 ;  Gwyniie  on 
Sheriffs,  419.)     Irregularities  in  the  issue  or  form  of  writs  of  possession  do  not 
render  them  void.     (Franklin  v.  Merida,  50  Cal.  289.) 

4  Jackson  v.  Hawlcy,  11  Wend.  182. 

6  Doo  d.  Hudson  v.  Roe,  16  Jur.  725  ;  21  L.  J.  Q.  B.  359  ;  18  Q.  B.  806. 
6  Lawrence  v.  Davidson,  44  Cal.  177  ;  Adams  v.  Frothingham,  3  Maes.  352. 
1  Roscoc  on  Real  Actions,  609. 
8  Johnson  v.  Nevill,  65  N.  C.  677  ;  Adams  on  Ejectment,  341. 
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should  judge  that  he  ought  to  pursue  the  direction  of  the  writ 
in  preference  to  the  commands  of  the  plaintiff.1  If  the  offi- 
cer refuses  to  execute  the  writ,  an  order  compelling  him  to 
do  so  may  be  obtained  by  motion  in  the  action  in  which  the 
writ  issued.2  It  has  also  been  held  that  a  mandamus  may  be 
procured  to  coerce  the  officer  into  discharging  his  duty.3  If, 
however,  the  officer  may  be  compelled  to  comply  with  the 
command  of  the  writ,  by  motion  and  order  in  the  original 
action,  his  remedy  there  is  adequate,  and  the  fact  that  it  is  so 
ought,  on  well-settled  principles,  to  be  a  sufficient  reason  for 
denying  an  application  for  a  writ  of  mandate.  If  a  reasona- 
ble doubt  exists  whether  certain  persons  may  lawfully  be  dis- 
possessed, the  officer  may  exact  a  bond  of  indemnity  before 
proceeding  to  dispossess  them.4  The  Court  whence  the  writ 
issues  has,  and  will  exercise,  a  general  and  equitable  control 
over  its  execution,  and  will  correct  any  errors  which  the  offi- 
cer has  made.5  It  has  been  held  that  the  Court  will  not,  in 
advance,  direct  the  officer  how  he  shall  execute  his  writ.6 
We  regard  this  decision  as  unsound.  It  is  in  conflict  with  the 
undoubted  rule,  that  the  Court  has  general  control  over  its 
process,  with  the  authority  to  require  such  process  to  be  prop- 
erly enforced.  It  also  conflicts  with  other  decisions  bearing 
upon  the  same  subject.7 

§  473.  The  powers  and  authority  of  an  officer  in  exe- 
cuting a  writ  of  possession  are  ample  for  the  accomplish- 
ment of  everything  requisite  to  a  lawful  enforcement  of  the 
writ.  He  may  summon  all  the  power  of  the  county  to  his 

1  Jackson  v.  Rathbone,  3  Cow.  291. 

2  Leese  u.  Clark,  29  Cal.  664 ;  Jackson  u.  Rathbone,  3  Cow.  291 ;    Society 
D'Epargnes  v.  McHenry,  49  Cal.  351. 

3  Fogarty  v.  Sparks,  22  Cal.  142  ;  Fremont  v.  Crippen,  10  Cal.  211 ;  Moses  on 
Mandamus,  59  ;  High,  on  Extraordinary  Remedies,  Sec.  133. 

4  Long  v.  Neville,  3G  Cal.  455 ;  Dupont  v.  Ervin,  2  Brev.  400  ;    Crocker  on 
Sheriffs,  Sec.  572  ;  Adams  on  Ejectment,  342. 

5  Ootgen  v.  Ross,  47  111.  142 ;  Coleman  v.  Henderson,  2  Scam.  251 ;  Mathera 
v.  Akewright,  2  Binn.  93.     See  the  cases  cited  in  Sec.  476. 

6  Bowie  v.  Brake,  4  Duer,  676. 

7  Jackson  v.  Rathbone,  3  Cow.  291 ;    Leese  v.  Clark,  29  Cal.  664 ;    Adams  on 
Ejectment,  342;  Doe  d.  Foster  v.  Wandlass,  7  T.  R.  118;  Roe  v.  Streot,  2  Ad. 
fc  El.  323. 
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aid.  lie  may  remove  all  persons  whose  rights  are  subject  to 
the  writ,  together  with  their  property  found  on  the  premises, 
and  may  exercise  all  the  force  required  to  overcome  such  op- 
position as  may  be  made  to  such  removal.  Those  who  under- 
take to  resist  or  disturb  him  may  be  proceeded  against  by 
attachment  in  the  suit  whence  the  writ  issued.1  If  a  dwell- 
ing or  other  house  is  on  the  premises,  he  may,  after  first  mak- 
ing a  fruitless  demand  for  admittance,  break  the  doors  and 
windows,  and  use  all  requisite  force  to  gain  admission,  and  to 
remove  all  the  occupants  whom  he  is  entitled  to  dispossess 
under  his  writ.2 

§  474.  How  to  be  executed.— A  writ  of  possession  is 
executed  by  placing  the  plaintiff  in  the  actual  and  peaceable 
possession  of  the  lauds  and  tenements  recovered.3  The  deliv- 
ery of  possession  to  the  plaintiff's  agent  is  equivalent  to  the 
delivery  to  the  plaintiff  in  person.4  If  the  plaintiff  is  a  co- 
tenant  with  the  defendants,  he  should  be  placed  hi  possession 
along  with  them.5  Otherwise,  they  and  their  property  should 
be  removed  from  the  premises,  and  the  plaintiff  put  in  the 
exclusive  and  peaceable  possession  thereof.6  But  neither  the 
removal  of  the  defendants  nor  of  their  property  is  indispens- 
able in  all  cases,  for  the  possession  of  the  plaintiff  may  be 
made  peaceable  and  perfect  without  the  removal  of  either. 
This  happens  when  the  defendants,  ceasing  to  hold  in  hostility 
to  the  plaintiff',  acquiesce  in  his  title,  and  agree  to  hold  posses- 
sion in  subordination  to  it.7  In  no  case  is  the  execution  of 

1  Kingsdale  v.  Mann,  1   Salk.  321 ;  6  Mod.  27  ;  Roscoe  on  Real  Actions,  610  ; 
Crocker  011  Sheriffs,  Sec.  574 ;  Adams  on  Ejectment,  343  ;  Gwynne  on  Sheriffs, 
419. 

2  Roscoe  on  Real  Actions,  609  ;  Crocker  on  Sheriffs,  Sec.  573  ;  Keith  u.  John- 
son, 1  Dana,  G05  ;  Howe  v.  Butterfield,  4  Gush.  302  ;  Adams  on  Ejectment,  342  ; 
Semayne's  Case,  5  Co.  916. 

3  Bingham  on  Judgt.  and  Ex.  252. 

4  Hiirginbotham  v.  Higginbotham,  10  B.  Mon.  370  ;  Kercheval  v.  Ambler,  4 
Dana,  166  ;  Smith  r.  White,  6  Dana,  376. 

6  Dupon  v.  Ervin,  2  Brev.  400 ;  Ash  v.  McGill,  G  Whart.  391  ;  Ewald  v.  Cor- 
bet*, 32  Cal.  499  ;  Tevis  v.  Hicks,  38  Cal.  234  ;  Freeman  on  Cotenancy  and  Par- 
tition, Sec.  293. 

6  Scott  v.  Richardson,  2  B.  Monr.  510  ;  Farnsworth  v.  Fowler,  1  Swan,  1. 

7  Smith  v.  White,  6  Dana,  376. 
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the  writ  complete  until  the  officer  quits  the  premises,  leaving 
the  plaintiff  in  quiet  possession  thereof,  with  all  persons  hold- 
ing in  hostility  to  him  removed  therefrom.1  The  plaintiff  is 
also  entitled  to  be  placed  in  the  possession  of  all  fixtures  and 
improvements2  attached  to  the  premises,  and  to  all  crops 
growing  or  standing  thereon.3 

§  475.  Who  may  be  dispossessed. — The  defendant  and 
all  the  memhers  of  his  family,  together  with  his  servants, 
employees,  and  his  tenants  at  sufferance,  may  be  removed 
from  the  premises  in  executing  a  writ  of  possession.4  It  has 
even  been  held  that  the  defendant's  wife  must  be  removed, 
although  she  was  not  a  party  to  the  suit,  and  claimed  the 
premises  as  her  separate  estate.5  Notwithstanding  this  decis- 
ion, we  doubt  whether  a  wife,  or  any  other  member  of  the 
defendant's  family  not  a  party  to  the  suit,  can  lawfully  be  dis- 
possessed of  his  or  her  separate  estate,  unless  possession  was 
acquired  by  them  from  the  defendant  after  the  institution  of 
the  action.6  E"o  person  in  possession  of  the  premises,  claim- 
ing: title  thereto  at  the  commencement  of  the  action,  can  be 

O 

dispossessed  unless  he  was  made  a  party  to  the  suit  so  as  to 
be  bound  by  the  judgment ; 7  nor  can  the  tenants  or  agents  of 
such  person  be  lawfully  removed,  although  their  entry  was 
subsequent  to  the  institution  of  the  action.  On  the  other 

1  Farnsworth  v.  Fowler,  1  Swan,  1  ;  Adams  on  Ejectment,  343. 

2  McMinn  v.  Hayes,  4  Gal.  209  ;  Russell  v.  Blake,  2  Pick.  507. 

3  Hodgson  v.  Gascoigne,  5  B.  &  Aid.  88  ;  McLean  v.  Bovee,  24  Wis.  295  ;  1  Am. 
Rep.  185  ;  Doe  d.  Upton  v.  Witherwick,  3  Bing.  11 ;  10  Moore,  267  ;  Rowell  v 
Kline,  6  C.  L.  N.  231 ;  Altes  v.  Hinckler,  36  111.  275 ;  King  v.  Fowler,  14  Pick 
238  ;  Lane  v.  King,  8  Wend.  584  ;  Morgan  v.  Varich,  8  Wend.  587 ;  Shepard  v, 
Philbrick,  2  Den.  174 ;  Gillett  v.  Balcom,  6  Barb.  370 ;  Adams  on  Ejectment, 
347.     But  the  plaintiff  is  not  entitled  to  crops  grown  and  harvested  before  judg- 
ment, by  a  person  holding  the  premises  in  good  faith  under  a  claim  of  title. 
(Page  v.  Fowler,  39  Cal.  412 ;  2  Am.  R.  462.) 

4  Mattox  v.  Helm,  5  Litt.  186 ;  Higginbotham  v.  Higginbotham,  10  B.  Monr. 
372. 

6  Johnson  v.  Fullerton,  44  Penn.  St.  466. 

6  Tevis  v.  Hicks,  38  Cal.  241. 

7  Howard  v.  Kennedy,  4  Ala.  592  ;  Clark  v.  Parkinson,  10  Allen,  133  ;  Ford  v. 
Doyle,  37  Cal.  346 ;  Rogers  v.  Parish,  35  Cal.  127  ;  Tevis  v.  Ellis,  25  Cal.  515  ; 
Bouth  B.  L.  A.  v.  Christy,  41  Cal.  501 ;  Garrison  v.  Savignac,  25  Mo.  47  ;  Goergea 
V.  Hufschmidt,  44  Mo.  179  ;  Powell  v.  Lawson,  49  Geo.  290  ;  Calderwood  v.  Pey 
*ex,  31  Cal.  333. 
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hand,  all  persons  acquiring  possession  from  and  under  the  de- 
fendant, or  defendants,  during  the  pendency  of  the  action, 
whether  as  vendees,  lessees,  or  otherwise,  are  bound  by  the 
judgment,  and  should  be  removed  under  the  writ.1  Persons 
acquiring  possession  of  the  defendant  prior  to  the  suit  cannot 
be  dispossessed,  unless  they  were  made  parties  defendant. 
All  persons  entering  upon  the  possession  of  the  property  pen- 
dente  lite,  are  presumed  to  have  entered  under  the  defendant ; 
and,  prima  facie,  are  liable  to  be  turned  out  by  the  writ.2  It 
is  obvious  that  the  temptation  to  render  the  plaintiff's  action 
fruitless  by  turning  over  the  possession  to  one  not  a  party  to 
the  suit  is  very  great.  All  Courts  will  exercise  great  caution 
in  considering  the  right  of  a  person  to  retain  possession  after 
the  judgment,  when  it  is  clear  that  he  entered  pendents,  lite. 
His  right  will  always  be  denied,  unless  it  is  clear  that  he  did 
not  enter  under  the  defendant,  nor  by  any  collusion  with  him. 
Mere  tricks  and  devices  to  rob  the  plaintiff  of  the  result  of  his 
litigation  will  not  be  encouraged.  But  if  it  clearly  appears  that 
any  person  has  entered  subsequently  to  the  institution  of  the 
writ,  not  under  the  defendant,  but  in  his  own  right  claiming 
adversely  to  the  defendant,  then  the  officer  cannot  .lawfully  dis- 
possess such  person.3  So  there  may  probably  be  instances  in 
which  the  defendant  cannot  be  ejected,  because  he  has  ac- 
quired the  right  of  possession  since  the  entry  of  the  judg- 
ment, as  where  as  a  pre-emptor  he  has  acquired  the  title  of 
the  Government,  and  by  virtue  thereof  has  become  the  owner 
and  entitled  to  the  possession  of  the  property.4 

§  47G.  Restitution  after  wrongful  dispossession. — The 
sheriff',  in  executing  a  writ  of  possession,  may  turn  out  per- 
sons against  whom  his  writ  did  not  authorize  him  to  act,  or 
he  may  deliver  possession  of  lands  not  embraced  in  the  writ. 

1  Freeman  on  Judgments,  Sec.  171 ;  Satterlee  v.  Bliss,  36  Cal.  489  ;  Wattaon  u. 
Dowling,  26  Cal.  124 ;  Long  v.  Morton,  2  A.  K.  Marsh.  39  ;  Sampson  v.  Ohlcyer, 
22  Cal.  200  ;  Hanson  v.  Armstrong,  21  111.  442  ;  Jackson  v.  Tuttle,  9  Cow.  233; 
Hickman  v.  Dale,  7  Terg.  149 ;  Jones  v.  Chiles,  2  Dana,  25  ;  Wallin  v.  Huff,  3 
Bneed,  82 ;  Mayne  v.  Jones,  34  Cal.  483  ;  Howard  r.  Kennedy,  4  Ala.  592. 

2  Leese  v.  Clark,  29  Cal.  CG4  ;  Wetherbee  v.  Dunn,  3G  Cal.  147. 

3  Mayo  v.  Sprout,  45  CaL  99 ;  Smith  v.  Pretty,  22  Wis.  GG5. 

4  Montgomery  u.Whiting,  41)  Cal.  294. 
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In  either  of  these  events,  the  person  injured  may  apply  to 
the  Court  issuing  the  writ,  and  procure  an  order  directing 
restitution  to  him  of  whatever  has  improperly  been  taken 
from  him  by  the  officer.1  Restitution  will  also  be  ordered 
after  the  judgment  has  been  reversed,2  or  after  the  writ  or 
judgment  has  been  vacated  for  fraud  or  irregularity.3  In 
Kentucky,  restitution  was  ordered  in  a  case  where  no  writ  of 
possession  had  ever  issued,  the  defendant  having  been  in- 
duced by  fraud  and  deceit  to  surrender  lands  to  which  the 
plaintiff  was  not  entitled  under  the  judgment.4 

§  477.  Proceedings  where  defendants  retake  posses- 
sion.— After  the  plaintiff  has  been  placed  in  the  quiet  and 
exclusive  possession  of  his  property,  and  the  officer  has  left 
the  premises,  the  defendants  may  return  and,  forcibly  or  oth- 
erwise, retake  possession  and  oust  the  plaintiff  therefrom. 
The  law  designating  the  remedies  to  which  the  plaintiff  may 
successfully  resort  in  such  cases  is,  perhaps,  not  yet  clearly 
and  conclusively  settled.  Of  course,  he  may  prosecute  a  new 
action  of  ejectment ;  and  he  may,  in  most  States,  maintain  an 
action  for  forcible  entry  or  unlawful  detainer.  These  reme- 
dies are  hardly  so  summary  as  the  circumstances  of  the  case 
seem  to  justify,  and  hence  relief  is  usually  sought  in  the  form 
of  an  application  for  an  alias  writ  of  possession.  But  here 
the  applicant  is  sure  to  be  met  by  the  objection  that,  by  the 
delivery  of  the  possession  under  the  former  writ,  the  object 
of  the  suit  was  consummated  and  the  judgment  fully  satis- 
fied ;  that,  being  so  satisfied,  it  is  functus  officio,  and  can, 
therefore,  support  no  further  writ.  If  the  officer  has  made  a 

1  Fowler  u.  Currie,  2  Dana,  52  ;  Hickman  v.  Dale,  7  Yerg.  149  ;  Breading  v. 
Taylor,  6  Dana,  226  ;  Lively  v.  Ball,  8  Dana,  312  ;  City  of  Natchez  v.  Vander- 
velde,  31  Miss.  706 ;  Jackson  v.  Hasbrouck,  5  Jones,  3G6 ;  Smith  v.  Pretty,  22 
Wis.  655 ;  South  B.  L.  A.  v.  Christy,  41  Gal.  501 ;  Mayor  v.  Sprout,  45  Cal.  99 ; 
Shaw  v.  Bayard,  4  Penn.  St.  257 ;  Roscoe  on  Real  Actions,  610 ;  Roe  v.  Daw- 
BOU,  3  "Wils.  49  ;  Cottingham  v.  King,  1  Burr,  629  ;  Jackson  v.  Stiles,  5   Cow. 
418  ;  Camden  v.  Haskell,  3  Rand.  465  ;  Blair  v.  Pathkiller,  5  Yerg.  230. 

2  Polack  v.  Shafer,  46  Cal.  270 ;  Smith  v.  Robinson,  1  Monr.  14  ;   Breading  v. 
Blocker,  29  Penn.  St.  347. 

3  Whittington  u.  Hards,  15  Jur.  771 ;  20  L.  J.  Q.  B.  406 ;  Lowry  v.  Jenkins, 
!  Bibb,  314  ;  Dawley  v.  Brown,  43  How.  Pr.  17  ;  Den  v. ,  2  Halst.  161. 

4  Lively  v.  Ball,  8  Dana,  312.     See  Frank  v.  Hickman,  7  J.  J.  Marsh.  635. 
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return  upon  the  writ,  showing  its  due  execution,  and  thus  es- 
tablishing by  the  record  the  existence  of  its  satisfaction,  the 
objection  will  prevail,  and  the  plaintiff  will  be  compelled  to 
resort  to  another  action.1  If,  on  the  other  hand,  no  return 
has  been  made,  it  seems  that  an  alias  may  issue,  notwith- 
standing the  actual  execution  of  the  former  writ.2  In  Cali- 
fornia, every  person  dispossessed  of  real  property  under  pro- 
cess of  any  Court  of  competent  jurisdiction,  and  who,  not 
having  a  right  to  do  so,  re-enters,  or  induces,  aids,  or  abets 
any  person,  without  right,  to  take  possession  of  such  property, 
is  guilty  of  a  contempt  of  the  Court  whence  the  process 
issued.  Upon  a  conviction  for  such  contempt,  an  alias  writ 
may  issue,  requiring  the  restoration  of  the  possession  to  the 
person  entitled  thereto.3 

1  Weatherhead  v.  Cunningham,  4.  Dana,  78  ;   Fowler  v.  Currie,  2    Dana,  52  ; 
Upton  v.  "Wells,  1  Leon.  145 ;  Mayo  v.  Chiles,  3  Monr.  258 ;  Gresham  v.  Thuni, 
3  Met.  Ky.  287  ;  Dent  v.  Simmons,  7  J.  J.  Marsh.  42  ;  Roscoe  on  Real  Actions, 
342 ;  Wilson  v.  Chanton,  6  L.  T.  K.  S.  255 ;  Hinton  v.  McNeil,  5  Ohio,  509  ; 
Hough  v.  Morton,  9  Ohio,  45.     But  in  Kentucky  an  alias  was  issued  upon  proof 
that  the  execution  of  the  former  writ  was  imperfect.   (Gresham  v.  Thum,  3  Met. 
Ky.  287.) 

2  Jackson  v.  Stiles,  9  Johns.  391 ;  Griffeth  v.  Dobson,  2  P.  &  W.  228  ;  Jackson 
v.  Hawley,  11  Wend.  182  ;  Roscoe  on  Real  Actions,  610 ;  Van  Rensselaer  v.  Wit- 
beck,  2  Lans.  498  ;  Doe  d.  Lloyd  v.  Roe,  2  D.  N.  S.  407  ;    7  Jur.  352.     Contra, 
Doe  d.  Pate  v.  Roe,  1  Taunt.  55. 

3  C.  C.  P.  of  Cal.  Sec.  1210  ;    Batchelder  v.  Moore,  42   Cal.  412  ;    People   u. 
Dwindle,  29  Cal.  632. 
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A. 

Abandonment  of  levy — when  officer  or  plaintiff  may  make,  §  271. 

what  acts  operate  as,  §  271. 
Abandonment  of  homestead— where  wife  is  interested,  §  248. 

by  acquiring  new  homestead,  §  248. 

temporary  removal  is  not,  §  248. 

by  removal  to  another  State,  §  248. 

by  leasing,  §  248. 

is  a  question  of  fact  for  the  jury,  §  248. 
"     intent,  §248. 

from  what  intent  is  inferred,  §  248, 

by  wife  leaving  home  and  State,  §  249. 
Absconding  debtor— right  of  family  of  to  exemption,  §§  222,  223. 

right  of  family  of  to  homestead,  §  248. 
Acknowledgment— of  sheriff's  deed,§  331. 
Actions — in  which  scire  facias  must  issue,  §  82. 

on  forthcoming  and  delivery  bonds,  §  264. 

which  officers  may  sustain,  §  208. 

for  not  returning  executions,  §  3G8. 

for  false  returns,  §  3G9. 

for  waste,  §  349a. 

against  garnishees,  §§  412.  417. 

by  receivers  in  supplemental  proceedings,  §  419. 

for  arrest  of  privileged  persons,  §  459. 

for  escapes,  §  4G1. 
Administrators — issue  of  execution  against,  §  22. 

scire  facias  against,  §  87. 

whether  property  in  hands  of  can  be  garnished,  §  131. 

execution  against,  on  what  to  be  levied,  §  131. 

of  sheriff  may  sell  property  under  levy,  §  291. 

"    receive  redemption  money,  §  318. 

Administrator  of  sheriff— may  sell  goods  under  levy,  §  291. 
Adjournment  of  sale— when  property  cannot  all  be  sold  in  one  day,  §  287. 

officer  may  order  to  prevent  sacrifice  of  property,  §  288. 
"     has  no  right  to  agree  for,  §  288. 

notice  to  be  given  of,  §  288. 

withdraws  pending  bid,  §  288. 

who  to  bear  loss  occasioned  by,  §  288. 

Adverse  possession— lands  held  adversely  to  defendant  are  subject  to  exe> 
cution,  §§  174,  373. 

property  held  by,  whether  subject  to  execution,  §§  112,  373. 
Advowson— whether  subject  to  execution  as  realty,  §  172 
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Affidavit  of  illegality— procedure  by  in  Georgia,  §  79. 
Affidavit — to  procure  examination  of  defendant,  §  400. 

to  procure  examination  of  stranger  to  the  suit,  §  408. 
Agent — lias  no  interest  subject  to  execution,  §  124. 
Agreement — issue  of  execution  contrary  to,  §  26. 
limiting  property  subject  to  execution,  §  110. 
effect  on  law  of  fixtures,  §  1 14. 
to  waive  right  to  claim  exemption,  §  210. 
to  confine  levy  to  specified  property,  §  258. 
not  to  bid  at  execution  sale  is  fraudulent  and  void,  §  297. 
to  extend  time  for  redemption,  §§  31(3,  337. 
to  purchase  property  for  benefit  of  defendant,  §  337. 
to  sell  subject  to  specified  liens,  §  338. 
Agriculturist— who  entitled  to  exempt  ion  as,  §  224. 
Alias  executions — classification  of  cases  in  which  may  issue,  §  48. 
former  writ  must  be  returned,  §  49. 
when  leave  of  Court  must  be  given,  §  49. 
levy  under  former  writ  must  be  disposed  of,  §  50. 
may  issue  after  a  year  and  a  day,  §  51. 
when  may  issue  without  return  of  former  writ,  §  52. 
on  judgments  satisfied  by  fraud  or  mistake,  §§  53,  54. 
where  former  writ  was  for  too  little,  §  53. 
where  property  sold  under  the  writ  was  not  defendant's,  §  54. 
•where  former  levy  and  sale  were  void,  §  54. 

writ  was  void,  §  54. 
form  of,  §  55. 
errors  in,  §  55. 
notice  of  motion  for,  §  50. 
lien  of,  §  201. 

not  barred  by  pending  of  supplemental  proceedings,  §  399. 
issue  of  does  not  bar  supplemental  proceedings,  §  399. 

"    creditors  suit,  §427. 
on  judgment  for  possession,  §§  470,  477. 
Aliens — when  entitled  to  benefit  of  exemption  laws,  §  220. 
Altering  writ — makes  it  void,  §  47. 
Amendment — of  venditioni  exponas,  §  61. 
of  scire  facias,  §  88. 
of  officer's  returns,  §§  358,  388. 

time  at  which  may  be  made,  §§  359,  388. 
scope  and  effect  of,  §§  300,  388. 
is  allowed  only  in  furtherance  of  justice,  §  360. 
of  the  record  of  an  extent,  §  388. 
Amendment  of  execution — power,  though  once  doubted,  is  liberally  exer 

cised,  §  63. 

extends  to  all  matters  of  form,  §  64. 
of  direction  to  the  officer,  §  65. 
of  words  of  command,  §  66. 
to  conform  the  writ  to  the  judgment,  §  67. 
by  inserting  return-day,  §  68. 

by  inserting  or  correcting  clause  of  attestation,  §  69. 
by  affixing  signature  of  clerk,  §  69. 
by  affixing  seal,  §  70. 
time  for  amending,  §  71. 
as  against  third  persons,  §  72. 
when  proper,  may  be  treated  as  made,  §  72. 
of  scire  facias,  §  88. 
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Amount  of  execution — consequence  of  variance  from  judgment,  §  43. 

amending,  §  G7. 

Annual  crops — are  subject  to  execution,  §  113. 
Appeal — Court  which  must  issue  execution  after,  §  13. 

stay  of  execution  on,  §  32. 

effect  on  prior  levy,  §  32. 
Appraisement — of  property  claimed  as  exempt,  §  2-13. 

of  property  before  sale,  §  284, 

"    how  and  by  whom  made,  §  284. 

"         "  "    waiver  of,  §  284. 

"         "  "    effect  of  absence  of,  §  284. 

for  the  purpose  of  making  an  extent,  §  374. 

by  disqualified  appraisers  is  void,  §  374. 

need  not  be  unanimous,  §  377. 

how  to  be  made,  §  377. 

is  conclusive,  §  377. 

certificate  of,  §  378. 
Appraisers— number,  §  374. 

qualifications  of,  §  374. 

when  disqualified  by  interest  or  relationship,  §  374. 

how  and  by  whom  chosen,  §  375. 

what  return  must  show  concerning  notice  to  choose,  §  375. 

oath  of,  §  376. 

oath  of,  by  whom  to  be  administered,  §  376. 

oath  of,  what  return  must  show  concerning,  §  376. 

proceedings  and  duties  of,  §  377. 

their  certificate,  §  378. 

when  they  may  reconsider  their  appraisement,  §  378. 
Arrest  under  execution — See  CAPIAS  AD  SATISFACIENDUM. 

re-arrest  under  alias  writs,  §  457. 

who  are  privileged  from  arrest,  §  459. 

re-arrest  after  discharge  on  ground  of  privilege,  §  459. 

waiver  of  exemption  from,  §  459. 

of  lunatics,  infants,  and  married  women,  §  459. 

how  and  when  may  be  made,  §  400. 

how  made  under  second  writ,  §  460. 

re-arrest  after  an  escape,  §  461. 

when  authorized,  §  467. 
Assignee — his  right  to  execution,  §  21. 

his  rights  against  subsequent  garnishment,  §  170. 

not  prejudiced  by  judgment  against  garnishee,  §  170. 

of  judgment-debtor  may  redeem,  §  317. 

of  judgment-creditor  or  mortgagee  may  redeem,  §  317. 

may  prosecute  supplemental  proceedings,  §  398. 
"          "  "  "  creditor's  suit,  §  431. 

Assignee  of  bankrupt— goods  in  his  hands  are  not  subject  to  execution,  §  12SI 

creditor's  bill  by,  §  431. 
Assignment — is  good  against  subsequent  garnishment,  §  170 

notice  not  necessary,  §  170. 

by  order  accepted  or  unaccepted,  §  170. 

equitable  is  good,  §  170. 

of  wages  to  be  earned,  §  170. 

for  benefit  of  creditors,  when  valid,  §  146. 

of  certificate  of  purchase,  §  313. 
Assignment  for  benefit  of  creditors — is  generally  valid,  §  14G. 

when  valid  in  bankruptcy,  §  14(i.  note. 
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Assignment  for  benefit  of  creditors— Continued. 

•what  renders  it  void,  §  14G. 

must  be  unconditional,  §  146. 

retaining  possession  by  assignor,  §  152. 
Attachment— how  levied,  §  262. 
Attestation,  clause  of— form  of,  §  .45. 

amending,  §  69. 
Attorney— right  to  issue  execution,  §  21. 

how  affected  by  quashing  a  writ  issued  by  him,  §  80. 

power  over  the  execution,  §  108. 

money  in  hands  of  may  be  garnished,  §  134. 

when  liable  for  wrongful  levies,  §  273. 

when  may  not  purchase  at  execution  sale,  §  292. 

when  effected  by  irregularities,  §  340. 

may  accept  delivery  of  seizin  under  an  extent,  §  383. 

right  to  aid  of  in  supplemental  proceedings,  §  404. 

payment  to,  when  a  satisfaction,  §  442. 

power  to  order  release  of  defendant  after  an  arrest,  §  461. 
Auctioneer— may  be  employed  to  cry  bids,  §  291. 

must  not  have  charge  of  sale,  §  291. 
Auction  sales — when  may  be  avoided  on  account  of  puffing,  §  2981 


B. 

Bailee — of  choses  in  action  is  not  subject  to  garnishment,  §  161. 
Bailment — when  it  affects  right  to  take  goods  in  execution,  §  121. 
Bank-notes— are  subject  to  execution,  §  111. 
Bankruptcy — when  it  makes  scire  facias  necessary,  §  84. 

does  not  avoid  execution  lien,  §  207. 

proceedings  in  State  Courts  after,  §  207. 

exemptions  allowed  in  proceedings  under,  §  210. 

effect  on  prior  assignment  for  benefit  of  creditors,  §  146,  note. 

of  defendant  destroys  his  right  to  have  sale  vacated,  §  305. 
Bid  at  execution  sale — should  be  unconditional  and  for  cash,  §  30ft 

when  withdrawn  by  adjournment  of  sale,  §  288. 

of  infant,  does  not  bind  him,  §  292. 

of  irresponsible  person,  may  be  rejected,  §  292. 

who  entitled  to  bid,  §  292. 

equity  will  compel  acceptance  of,  §  293. 

none  but  the  highest  can  be  received,  §  293. 

when  may  be  released  on  account  of  puffers,  §  298. 

payment  of,  how  to  be  made,  §  300. 

"     enforced,  §  301. 

sale  vacated  for  improperly  refusing,  §  308. 
Bill  to  redeem— when  sustainable,  §  322. 
Book  accounts— not  subject  to  levy  and  sale,  §  112. 

must  be  garnished,  §  112. 

Business  purposes— use  of  homestead  for  is  no  waiver,  §  244, 
Butter— exemption  from  execution,  §  230. 


c. 

Capias  ad  respoudendum— statutes  extending,  §  451. 
in  what  causes  to  issue,  §  451. 
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Capias  ad  respondendum— Continued 
how  executed,  §  4G1. 
affidavit  for,  §  453,  note, 
undertaking  for,  §  453,  note. 

to  release,  §  453,  note. 
liability  of  bail,  §  453,  note. 
Capias  ad  satisfaciendum — defined,  §  5. 
history  of,  §  451. 
in  what  cases  to  issue,  §  451. 

"         "  "       in  New  York,  §  452. 

in  actions  of  crim.  con.,  §  452. 
"  "  for  seduction,  §  452. 
"  "  "  injuries  to  property,  §  452. 

"  taking,  detaining,  or  converting  property,  §  452. 
"  "  breach  of  promise  to  marry,  §  452. 

"        "      against  females,  §  452. 
"        "  "       public  officers,  §  452. 

"        "  "       attorneys,  factors,  agents,  §  452. 

"        "  "       persons  acting  in  a  fiduciary  capacity,  §  452. 

"        "      based  on  fraud,  §  452. 
"  "      "  misrepresentations,  §  452. 

"        "      where  defendant  has  removed  or  disposed  of  his  property,  §  452. 
"      against  principals  for  the  fraud  of  agents,  §  452. 
"      against  partnership  for  the  fraud  of  one  of  its  members,  §  452. 
"      uniting  different  causes  of  action,  §  452. 
when  may  issue  without  a  prior  order  of  arrest,  §  453. 
may  issue  at  the  same  time  with  other  writs,  §  454. 
cannot  be  executed  after  execution  of  another  writ,  §  454 
waiver  of  right  to,  §  454. 
form  of,  §  455. 
irregularities,  §  456. 
alias  writs  of,  §  457. 
amending  and  quashing,  §  458. 
privilege  from  arrest  under,  §  459. 
arrest  of  minors,  lunatics,  and  married  women,  §  459. 
how  executed,  §  460. 

person  not  named  in  must  not  be  arrested,  §  460. 
of  the  confinement  of  defendant  under,  §  461. 
of  escape  and  recapture,  §  461. 
of  liability  for  escapes,  §  461. 
of  the  effect  of  an  arrest,  §  462. 
reviving  judgment  after  arrest,  §  463. 
of  the  death  of  defendant  in  prison,  §  463. 

"       release  of  defendant  without  plaintiff's  consent,  §  463, 
"  "         "  "         with  "  "         §464. 

"  by  order  of  Court,  §  465. 

by  payment  or  by  plaintiff,  §  466. 
"  "  by  plaintiff's  attorney,  §  466. 

second  arrest  under,  §  467. 
Capias  in  withernam — defined,  §  4. 
Capias  pro  fine — defined,  §  5. 
Capias  utlagatum — defined,  §  5. 
Care — to  be  taken  of  property  levied  upon,  §  270. 
Caveat  emptor— is  the  rule  at  execution  sales,  §§  301,  335. 
Certificate  of  purchase— contents  of,  §  312. 
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Certificate  of  purchase— Continued, 
need  not  he  acknowledged,  §  312. 
effect  of  \vant  of  recording,  §  312. 

absence  of,  §  31U. 
assignment  of,  §  313. 

"  how  made,  §  313. 

"  by  deed,  §  313. 

transfer  by  death  of  holder,  §  313. 
"      when  presumed,  §  313. 
"      bv  redemption,  §  321. 

Change  of  possession  after  sale— want  of  as  evidence  of  fraud,  rule  in  En- 
gland, §  147. 

want  of  as  evidence  of  fraud,  rule  in  U.  S.,  §§  148,  149. 
recapitulation  of  authorities,  §  150. 
evidence  required  to  rebut  presumption  of  fraud,  §  150. 
when  not  required  in  absolute  transfer,  §  151. 

"  marriage  settlements.  §  151. 

"  sales  under  execution,  §  15L 

required  at  auction  sales,  §  151. 
•whether  required  in  transfers  to  secure  debts,  §  152. 

under  assignment  for  benefit  of  creditors,  §  152. 
on  sale  of  growing  crops,  §  153. 

"  bulky,  ponderous  articles,  §  153. 

when  symbolical  delivery  will  suffice,  §  153. 
on  sale  by  a  cotenant,  §  153. 

"       of  property  by  bailor,  §  153. 
"       of  exempt  property,  §  153. 
when  the  change  of  possession  must  be  made,  §  154 
tardy  possession  is  inoperative,  §  154. 
what  acts  are  sufficient  to  accomplish,  §  155. 
the  vendee's  possession  must  be  open,  exclusive,  unequivocal,  and  noto 

rious,  §  155. 

how  long  the  vendee's  possession  must  continue,  §  156. 
Choses  in  action— whether  subject  to  execution,  §  112. 
belonging  to  married  women,  §  128. 
how  levied,  §  2G2a. 

only  legal  choses  are  subject  to  garnishment,  §  162. 
only  choses  payable  in  money  are  subject  to  garnishment,  §  163. 

"  unconditionally  are  subject  to  garnishment,  §  164. 

not  due  may  be  garnished,  §  165. 
in  suit,  when  may  be  garnished,  §  166 
in  judgment  cannot  be  garnished,  §  166. 
for  torts,  "        "         "  §167. 

for  damages,      "       "  §167. 

negotiable,  §  168. 

due  to  or  from  two  or  more  persons,  §  169. 
assignment  of,  §  170. 
whether  subject  to  creditor's  suit,  §  425. 

Church  property  and  cemeteries — when  subject  to  execution,  §  172. 
City — execution  against,  §  22. 

property  of,  when  subject  to  execution,  §  126. 
whether  officer  of  can  be  garnished,  §  133. 

Claim  of  property  under  levy — proceedings  to  obtain  indemnity,  §  275 
by  whom  may  be  made,  §  277. 
proceedings  on,  effect  of,  §  277. 
compelling  interpleader,  §  278. 
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Classification — of  execution,  §  2. 

of  executions  in  real  actions,  §  3. 

in  actions  to  recover  personalty,  §  4. 
"  against  the  person,  §  5. 

lands,  §  G. 
"  "        chattels,  §  7. 

as  treated  in  this  work,  §  8. 

of  cases  where  alias  writs  may  issue,  §  48. 

of  personal  property  subject  to  execution,  §  109. 

of  returns  on  executions,  §  355. 

Clerk  of  Court— property  in  his  hands  is  not  subject  to  execution,  §  130. 
Cloud  on  title— defined,  §  438. 

sale  to  create  will  be  enjoined,  §  438. 
Codefeudant— may  bid  at  execution  sale,  §  292. 
Combination  among  bidders— when  fraudulent,  §  297. 

vacating  sales  because  of,  §  297. 
Competition — combinations  and  devices  to  prevent,  §  297. 

vacating  sales  for  prevention  of,  §  297. 

whether  sales  are  void  because  competition  was  prevented,  §  297. 
Condition  broken — right  of  re-entry  for  not  subject  to  execution,  §  172. 
Conditional  sale — vendee  has  no  interest  subject  to  execution,  §  124. 

•when  made  by  insolvent  is  fraudulent,  §  144. 

Confirmation  of  execution  sales — difference  between  execution  and  judicial 
sales,  §  311. 

into  what  the  Court  may  examine,  §  311. 

grounds  for  resisting,  §  311. 

effect  of,  §  311. 

appeal  from  order  of,  §  311. 

officer  should  retain  proceeds  of  sale  till  after  confirmation,  §  311. 
Consideration— want  of  is  evidence  of  fraud,  §  140. 

must  all  be  paid  to  protect  purchasers  without  notice,  §  344. 
Constitutional  law— statutes  staying  execution,  §  34. 

statutes  defeating  execution  liens,  §  195. 
of  exemption,  §  219. 
changing  the  law  of  sales  under  execution,  §  294. 

"  "         "     redemption,  §  315. 

Construction  and  interpretation — of  statutes  of  exemption,  §  208. 

of  officer's  returns,  §  362. 

of  answer  of  garnishee,  §  415. 

Contempt  of  Court — how  punished  in  supplemental  proceedings,  §  421 
Conveyance— See  FRAUDULENT  TRANSFERS,  DEED  OF  SHERIFF. 
Copyhold  estates — are  not  subject  to  execution,  §  177. 
Copyright — whether  subject  to  execution,  §  110. 
Corporation— effect  of  sale  of  its  franchises  and  property,  §  180. 

shares  in,  how  levied  upon,  §  262a. 

director  cannot  buy  its  effects  at  execution  sale,  §  292. 

stockholders  may  buy  its  effects  at  execution  sale,  §  292. 

property  of  may  be  sold  under  execution,  §  348. 

franchise  of  cannot  be  sold  under  execution,  §  348. 

stock  in,  when  may  be  sold,  §  348. 
"        effect  of  sale  of,  §  348. 

how  to  be  garnished,  §  409. 

when  may  be  garnished,  §  410. 
Cotenants — property  of  subject  to  execution,  §  125. 

property  of,  how  levied  upon,  §§  125,  254. 

no  delivery  of  possession  required  when  he  sells  his  moiety,  §  153. 
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Cotenants— Continued. 

i-ight  to  claim  exempt  property,  §§  2-1,  24S. 

may  buy  property  of  cotenancy  at  executi  in  sale,  §  292. 

either  may  select  an  appraiser,  §  375. 

extending  the  lands  of,  §  380. 
County— execution  against,  §.22. 

property  of,  when  subject  to  execution,  §  L'k> 

officer  of,  when  cannot  be  garnished,  §  132. 
Courts  which  may  issue  execution— Chancery  Courts,  §  10. 

American  Courts,  §  11. 

destruction  of  Court  destroys  power,  §  12. 

when  judgments  are  removed  on  appeal,  §  13. 

on  transcript  from  other  Courts,  §  14. 

execution  issued  out  of  wrong  Court  is  void,  §  15. 
Cows — exemption  of  includes  heifers,  §  230. 

exemption  of  includes  butter  made  from  their  milk,  §  230. 
Creditors— transfers  to  defraud,  §§  13G,  146.    See  FRAUDULENT  TRANSFEBS. 

assignments  for  benefit  of,  §  146. 

what  ones  may  redeem,  §  317. 

Creditors'  suits  in  equity — whether  supplemental  proce   \ings  supersede 
§394. 

objects  of,  §424. 

may  compel  discovery,  §  424. 
i;    reach  equitable  assets,  §  424. 
"    remove  fraudulent  obstructions,  §  424. 

injunction  in,  §  424. 

receiver  in,  §  424. 

property  which  may  be  reached  by,  §  425. 

cannot  be  sustained  where  there  is  a  remedy  at  law,  §  426. 

what  judgments  will  support,  §  426. 

in  what  cases  must  be  supported  by  return  of  nulla  bona,  §§  428-9. 

by  assignee  of  judgment-creditor,  §  431. 

to  remove  fraudulent  obstructions  execution  need  not  have  been  retui  ned, 
§430. 

by  assignee  in  bankruptcy,  §  431. 

joinder  of  parties  plaintiff,  §  432. 

complainant  may  sue  for  his  sole  benefit,  §  432. 

parties  defendant,  §  433. 

lien  acquired  by  the  suit,  §  434. 
Crops — what  are  subject  to  execution,  §  113. 

how  levied  upon,  §  263. 

possession  to  be  delivered  to  plaintiff  in  ejectment,  §  473. 
Custody  of  law — property  in  is  not  subject  to  execution,  §  129. 

the  rule  extends  to  receivers  and  assignees,  §  129. 
"      "  "      to  sheriffs,  constables,  elerks,  and  justices,  §  130. 

"      "  "       to  administrators,  executors,  and  guardians,  §  131. 

"      "  "      to  Federal,  State,  County  officials,  §  132. 

"      "  "       to  municipal  corporations,  §  133. 

money  in  hands  of  attorney,  §  134. 

levies  on  property  already  levied  upon,  §§  135,  267. 


D. 

Damages— claim  for  cannot  be  garnished,  §  167. 
may  be  recovered  for  not  levying,  §  252. 
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Damages — Continued. 

what  to  be  recovered  for  uot  returning  execution,  §  368. 

See  LIABILITY. 

Date  of  execution — at  common  law,  §  45. 
Death  of  parties — issue  of  execution  after,  §§  35,  36. 
abatement  of  execution  on  account  of,  §  37. 
execution,  after  quashed,  §  77. 
when  renders  scire  facias  essential,  §  85. 
of  defendant,  does  not  destroy  execution  lien,  §  195. 
of  purchaser,  gives  his  heirs  or  administrator  right  to  a  deed,  §  313. 
Debtor — when  he  may  pay  to  officer  holding  a  writ  against  his  creditor,  §  423. 
Debts  subject  to  garnishment— must  be  debts  at  law,  §  162. 
must  be  due  in  coin,  §  163. 
must  not  be  contingent,  §  164. 
need  not  be  due,  §  165. 
but  must  be  certain  to  become  due,  §  165. 
after  suit  brought,  §  166. 
"     verdict,  §  166. 
"     default,  §  166. 
"     an  award,  §  166. 
"     judgment,  §  166. 

claims  for  unliquidated  damages,  §  167. 
for  insurance,  §  167. 
due  on  negotiable  note,  §  168. 
"  from  two  or  more  persons,  §  169. 
"  to          "     "       "  "          §  169. 

effect  of  assignment  of,  §  170. 

Declaration  of  homestead — when  to  be  filed,  §  241. 
Decrees — how  enforced,  §  10. 

cannot  be  revised  by  scire  facias,  §  82. 
Deed  of  sheriff— made  to  person  other  than  purchaser  or  assignee,  is  void, 

§t^-t  o 
olo. 

made  before  expiration  of  time  to  redeem,  is  void,  §  316. 

whether  essential  to  transfer  of  title,  §  324. 

what  necessary  to  authorize,  §  325. 

must  be  supported  by  valid  judgment,  etc.,  §  325. 

made  under  two  or  more  writs,  some  of  xvhich  are  void,  §  325. 

how  compelled,  §  326. 

by  whom  to  be  made,  §  327. 

made  by  deputy  in  his  own  name,  is  void,  §  327. 

how  long  the  power  of  a  deputy  to  execute  continues,  §  327. 

may  be  made  by  ex-sheriff,  §  327. 

appointment  of  person  to  make,  §  327. 

to  whom  may  be  made,  §  328. 

form  of,  §  329. 

what  recitals  necessary,  §  329. 

effect  of  defective  deed,  §  329. 

"      of  variances,  errors,  and  omissions.  §  329. 
proof  in  support  of,  §  329. 
descriptive  part  of,  §  330. 
the  acknowledgment,  §  331. 
effect  of  defective  acknowledgment,  §  331. 
before  whom  to  be  acknowledged,  §  331. 
action  to  reform,  §  332. 
executing  second  when  first  is  defective,  §  332. 
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Deed  of  sheriff—  Continued. 

effect  of  by  relation,  §  333. 

collusiveness  of,  §  334. 

cannot  be  contradicted,  §  334. 

Defeasible  estate — when  subject  to  execution,  §  172. 
Defendants — execution  must  issue  against  all,  §  42. 

in  their  true  names,  §  42. 

joinder  in  sciro  facias,  §  87. 

goods  on  person  of,  not  to  be  levied,  §  255. 

when  to  be  notified  of  levy,  §  257. 

"     may  resist  purchaser's  suit  for  possession,  §  351. 

cannot  dispute  their  own  title,  §  351. 

are  tenants  at  will  of  purchaser,  §  351. 

cannot  hold  adversely  to    "          §  351. 

may  show  that  his  title  was  not  subject  to  execution,  §  351. 

liability  to  purchaser  where  title  fails,  §  352. 

their  right  to  choose  an  appraiser,  §  375. 

order  to  appear  in  supplemental  proceedings,  §  401. 

examination  of  in  §  404. 

when  required  to  deliver  property  in  supplemental  proceedings,  §  405. 
"     may  be  arrested  "  " 

what  he  must  convey  to  a  receiver,  §  420. 

who  should  be  in  creditor's  suit,  §  434. 

whether  must  claim  exemption,  §  211. 

right  to  select  exempt  property,  §  212. 

when  entitled  to  homestead,  §  240. 

right  to  select  property  to  be  levied,  §  258. 

what  acts  make  valid  levy  as  against,  §  260. 

when  estopped  from  denying  levy,  §  260. 

when  may  be  left  in  possession  after  levy,  §  200. 

must  bear  loss  of  property  stolen  after  levy,  §  270. 

may  bid  at  execution  sale,  §  202. 

when  may  move  to  vacate  a  sale,  §  305. 

entitled  to  notice  of  motion  to  vacate  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  308. 

entitled  to  redeem,  §  317. 

nature  of  their  title  after  sale  and  before  deed,  §  323. 
Defenses — by  officer  to  action  for  not  returning  execution,  §  368. 

available  to  garuishee,  §  410. 
Definition — of  execution,  §  1. 

of  habere  facias  seizinam,  §  3. 

of  "       possessionem,  §  3. 

of  do  returno  habeudo,  §  4. 

of  capias  in  withernam,  §  4. 

of  distringas,  §  4. 

of  capias  pro  fine,  §  5. 
"      utlagatum,  §  5. 
"      ad  satisfaciendum,  §  5. 

of  levari  facias,  §  0. 

of  "      de  bonis  ecclesiasticis,  §  6. 

of  sequestari  facias,  §  6. 

of  elegit,  §  0. 

of  extendi  facias,  §  0. 

of  fieri  facias,  §  7. 

of  suing  out  execution,  §  51,  note. 
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Definition — Continued. 

of  venditioni  exponas,  §§  8,  57. 

of  liberati,  §  8. 

of  alias  writ,  §  48. 

of  pluries  writ,  §  48. 

of  void  and  voidable  writs,  §  73. 

of  dormant  judgment,  §  81. 

of  scire  facias,  §  81. 

of  fixtures,  §  114 

of  immediate  delivery,  §  154. 

of  change  of  possession,  §  155. 

of  head  of  a  family,  §  222. 

of  householder,  §  223. 

of  agriculturist,  §  224. 

of  teamster,  §  224. 

of  tools,  §  226. 

of  team,  §  227. 

of  span  of  horses,  §  227. 

of  yoke  of  oxen,  §  227. 

of  wagon,  §  228. 

of  cart,  §  228. 

of  horse,  §  229. 

of  heifer,  §  230. 

of  household  furniture,  §  231. 

of  necessary  household  furniture,  §  231. 

of  wearing  apparel,  §  232. 

of  necessary  wearing  apparel,  §  232. 

of  provisions  for  family  use,  §  233. 

of  wages  or  earnings,  §  234. 

of  homestead,  §§  245,  247. 

of  inadequate  levies,  §  253. 

of  levy  under  execution,  §  260. 

of  levy  under  attachment,  §  262. 

of  forthcoming  and  delivery  bonds,  §  264. 

of  a  receiptor,  §  2G5. 

of  month,  §  316. 

of  purchaser  in  good  faith  without  notice,  §  343. 

of  "debts"  in  law  of  garnishment,  §  162. 

of  unliquidated  damages,  §  167. 

of  resulting  trust,  §  189. 

of  supplemental  proceedings,  §  392. 
Delivery— essential  to  sale,  as  against  creditors,  §  107. 

See  CHANGE  OF  POSSESSION. 
Delivery  bonds — described,  §  264. 

form,  §  264. 

by  whom  may  be  given,  §  264. 

not  invalid  for  formal  defects,  §  264. 

defenses  to,  §  264. 

to  whom  may  be  given,  §  264. 

quashing,  §  264. 

effect  on  prior  levy,  §  264. 

what  is  forfeiture  of,  §  264. 

judgment  on,  §  264. 

enforcing  by  action,  §  264. 
Demand — when  must  precede  levy,  §  247. 

for  payment  of  bid  before  resale,  §  301. 
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Demand  on  officer— not  required  whero  he  is  sued  for  levying  goods  of 

stranger,  §  254. 

Dentists'  tools — when  exempt  from  execution,  §  226. 
Deputy— may  make  sale,  §  291. 
must  not  bid  at  sales,  §  292. 

may  purchase  under  and  in  his  own  favor,  §  293. 
"    receive  redemption  money,  §  318. 
"    make  a  deed  for  hh»  principal,  §  327. 
when  his  power  to  execute  deeds  ceases,  §  327. 
may  make  return  on  writs,  §  354. 
must  act  in  the  name  of  his  principal,  §  354. 
De  returno  habendo— writ  of,  defined,  §§  4,  468. 

writ  of,  how  executed,  §  468. 
Description — of  heirs  in  scire  facias,  §  88. 
of  lands  in  scire  facias,  §  88. 
of  dormant  execution,  §  203. 
of  adequate  and  excessive  levies,  §  253. 
of  lands  levied  upon,  §  281. 

of      "  "      when  void  for  uncertainty,  §  281. 

of      "      in  sheriff's  deed,  §  330. 
of      ''      in  return  of  an  extent.    See  DEFINITION. 
Uetinue — execution  in,  how  enforced,  §  408. 
Devisees — interest  of  is  subject  to  execution,  §  183. 
Diligence — required  in  executing  writs,  §  107. 
required  to  keep  up  execution  lien,  §  20G. 

in  making  levy,  §  252. 

Director  of  corporation — can  bid  in  its  property  for  himself,  §  292. 
Disputed  title — indemnity  for  levy  in  case  of,  §  275. 
Discovery  of  assets— may  be  compelled  by  creditor's  suit,  §  424. 
Distribution  of  proceeds—  when  defendant  pays  with  directions,  §  446. 
money  realized  from  sales  cannot  be  controlled  by  debtor,  §  446. 
officer  may  ask  the  Court  to  direct,  §  446. 
general  rules  governing,  §  447. 
Distringas— denned,  §§  4,  468. 

Docketing  judgment — issue  of  execution  before,  §  24. 
Doors  and  windows — officer's  right  to  pass  through  to  make  levy,  §  256. 

officer's  right  to  execute  writ  of  possession,  §§  468,  473. 
Double  house — whether  can  be  held  as  homestead,  §  244. 
Doubtful  title — proceedings  by  officer  for  indemnity  before  levy,  §  254. 
Dower — when  subject  to  execution,  §  172. 
Dormant  execution — how  created,  §  206. 
lien  of,  §  206. 

presumption  from  delay,  §  206. 
Dormant  judgment— denned,  §  81. 
bow  created,  §  81. 
revivor  of.    See  ScmE  FACIAS. 
motions  for  execution  on,  §§  95-7. 

Dwelling-house— officer  has  no  right  to  break  to  levy,  §  256. 
officer  has  no  right  to  lift  the  latch,  §  256. 

once  within  may  force  inner  doors,  §  256. 
"       liable  for  breaking  outer  door,  §  256. 
effect  of  a  levy  made  by  breaking  into,  §  256. 
officer  may  enter  for  goods  of  a  stranger,  §  256. 

"       once  within  may  break  out,  or  forcibly  return,  §  256. 
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Dwelling-house— Continued. 

protection  of  docs  not  embrace  a  barn  or  store,  §  256. 

officer  may  forcibly  enter  to  execute  writ  of  possession,  §§  4G8.  473. 


E. 

Earnings  of  defendant — when  exempt  from  execution,  §  234. 
Ejectment — scire  facias  in,  §  82. 

by  purchaser  at  execution  sale,  -what  he  must  prove,  §  350. 

"  "  "     what  defenses  may  be  made,  §  351. 

See  "WRIT  OF  POSSESSION. 
Elegit— defined,  §  G. 

\vhat  lands  may  be  extended  under,  §  172. 

how  far  employed  in  the  United  States,  §  370. 

duty  of  sheriff  under,  §  370. 
"        the  jury  under,  §  370. 

personal  property  must  first  be  taken,  §  370. 

how  property  was  set  off  under,  §  370. 

how  extent  may  be  made  under  two  or  more  writs,  §  370. 

effect  of  delivery  of  lands  under,  §  371. 

possession  cannot  be  delivered  under,  §  371. 
Emblements — are  subject  to  execution,  §  113. 
Endorsing  execution — date  of  receipt  of,  §  98. 

effect  of  failure  to  endorse,  §  200. 
Equitable  interests — when  subject  to  execution,  §§  116,  187,  188. 

when  subject  to  garnishment,  §§  159,  1G2. 

lien  of  execution  on,  §  199. 

when  subject  to  supplemental  proceedings,  §  420. 

"  "  creditor's  bill,  §  425. 

Equity— proceedings  to  subject  wife's  property  to  husband's  debts,  §  127. 

proceedings  in  aid  of  execution.    See  CREDITORS'  SUITS. 

"          to  restrain      "  See  INJUNCTION. 

Equity  of  redemption — when  subject  to  execution,  §§  117,  373. 

how  extended  under  execution,  §  382. 

cannot  be  divided,  §  382. 

when  may  be  sold,  §  382. 
Escape — if  permissive,  sheriff  cannot  retake,  §§  457,  461. 

alias  writs  after,  §  457. 

what  is,  §  4G1. 

when  defendant  may  be  retaken,  §  461. 

liability  of  officer  for,  §  4G1. 

Estates  and  interests  subject  to  execution —the  real  and  not  the  apparent 
interest,  §  115 

equities,  §  116. 

resulting  trust,  §  116. 

mortgagors,  §§  117,  190,  373. 

mortgagee,  §  118. 

term  of  years,  §§  119,  373. 

goods  pledged,  §  120. 

goods  bailed,  §  121. 

remainders  and  reversions,  §§  122,  178,  373. 

inchoate  interests,  §  123. 

interests  of  croppers,  §  122. 
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Estates  and  interests  subject  to  execution— Continued. 
property  sold  conditionally,  §  124. 
cotenants  and  partners,  §  125. 
property  in  custodia  legis  is  not,  §§  129,  135. 
naked  legal  title,  §  173. 
title  without  possession,  §§  174,  373. 
possession  without  title,  §  175. 
pre-emption  rights,  §  170. 
copyholds  and  other  estates  at  will,  §  177. 
franchises,  §§  179,  180. 
interest  of  vendor  before  conveyance,  §  181. 

defendant  in  execution  after  a  sale  or  extent,  §  182. 
heirs  and  devisees,  §  183. 
mortgagees,  §  184. 

dowress  before  assignment,  §§  185,  373. 
husband  in  lands  of  his  wife,  §  186. 
interests  of  cestuis  que  trust,  §  187. 

"     Am.  statutes,  §  188. 
beneficiary  of  resulting  trust,  §  189. 
mortgagors,  §§  190,  191,  373. 
grantors  of  deed,  intended  as  a  mortgage,  §  192. 
purchaser  at  execution  sale,  before  deed,  §  193. 
what  may  be  held  under  homestead  laws,  §  242. 
<%  extended  in  New  England,  §  373. 

reached  under  a  creditor's  bill,  §  425. 
Estoppel — arising  from  forthcoming  or  delivery  bond,  §  264. 

arising  from  accepting  position  of  a  receiptor,  §  265. 
Evidence — of  right  to  redeem  must  be  presented,  §  319. 
/'onclusiveness  of  sheriff's  deed  as,  §  334. 
when  return  on  execution  is  admissible,  §  363. 
return  on  execution  is  conclusive  on  the  parties,  §  304. 
"      its  effect  against  strangers,  §  365. 

"      as  evidence  for  or  against  the  officer  who  made  it,  §  366. 
to  explain  description  of  lands,  §  281. 
answer  of  garnishee  as,  §  415. 

Examination — of  defendant  in  supplemental  proceedings,  §  404. 
of  witnesses  in  supplemental  proceedings,  §  404. 
of  strangers  to  the  suit  in  supplemental  proceedings,  §§  408,  415. 
Excessive  levies — defined,  §  253. 
liability  for,  §  253. 
validity  of,  §  253. 
when  vacated  in  equity,  §  253. 
release  of  by  officer,  §  253. 
Execution — denned,  §  1. 
classified,  §  2. 

issue  on  judgments  and  statutory  recognizances,  §  1. 
none  on  decrees  in  chancery,  §  10. 

"  probate,  §  10. 
from  Federal  Courts,  §§  10,  11. 
on  transcripts  of  other  Courts,  §  14. 
issued  by  wrong  Court  is  void,  §  15. 
on  what  judgments  and  orders  may  issue,  §§  16-20 
who  may  sue  out,  §  21. 
against  whom  may  issue,  §  22. 
by  whom  issued,  §  23. 
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Execution — Continued. 

time  for  issuing,  §§  24-30. 
suspension  of  right  to,  §§  31-37. 

See  ISSUE  OF  ORIGINAL  EXECUTIONS,  FORM  OF  EXECUTIONS,  ALIAS  EX- 
ECUTIONS, AMENDING  EXECUTIONS,  QUASHING  EXECUTIONS,  HABERE 
FACIAS  SEIZINAM,  HABERE  FACIAS  POSSESSIONEM,  DE  RETURNO  HA- 
BENDO,  DlSTRINGAS,  CAPIAS  PRO  FlNE,  CAPIAS  UTLAGATUM,  CAPIAS 
AD  SATISFACIENDUM,  LEVARI  FACIAS,  SEQUESTARI  FACIAS,  ELEGIT. 
EXTENDI  FACIAS,  FIERI  FACIAS,  VENDITIONI  EXPONAS,  LIBERATI. 
WRIT  OF  POSSESSION. 
Executor — See  ADMINISTRATOR. 

when  subject  to  garnishment,  §  131. 
execution  against,  on  what  to  be  levied,  §  131. 
Exemption  from  arrest — usually  confined  to  persons  in  public  employment. 

§  459. 

of  soldiers,  marines,  policemen,  public  officers,  §  459. 
of  suitors,  witnesses,  attorneys,  §  459. 
waiver  of  right  to,  §  459. 
action  for  arrest  in  violation  of,  §  459. 

Exempt  property — sale  of,  need  not  be  followed  by  change  of  possession,  §  153. 
sale  of,  cannot  defraud  creditors,  §  153. 
what  may  be  held  against  proceedings  in  bankruptcy,  §  210. 
not  subject  to  supplemental  proceedings,  §  420. 

"        "  creditor's  suit,  §  425. 

enjoining  sale  of,  §  439. 
Exemption  of  property  from  execution— chiefly  the  result  of   statutes, 

§208. 
statutes  of  exemption,  how  construed,  §  208. 

"  have  no  extra-territorial  force,  §  209. 

"        "  in  Federal  Courts,  §  210. 

must  be  claimed  by  defendant,  §  211. 
is  a  personal  privilege,  §  211. 

duties  and  liabilities  of  officers  in  regard  to,  §  211. 
onus  of  proof  in  regard  to,  §  211. 
the  defendant's  right  of  selection,  §  212. 
by  whom,  when,  and  how  to  be  claimed,  §  212. 
ignorance  of  levy  no  excuse  for  non-claim,  §  212. 
claiming  the  benefit  of  appraisement,  §  213. 
waiver  and  forfeiture  of  the  right  of  exemption,  §  214, 
claimant  must  be  able  to  identify  property,  §  214. 
consequences  of  officer's  disregarding  claim  for,  §  215. 
officer  seizing  exempt  property  is  trespasser,  §  215. 
prospective  waiver  by  agreement,  §  21G. 

against  what  liabilities  exemption  rights  may  be  asserted,  §  217. 
exempt  property  may  be  sold  or  pledged  by  its  owner,  §  218. 

"          not  bound  by  execution  lien,  §§  197,  218. 
constitutionality  of  exemption  laws,  §  219. 
all  residents  are  entitled  to,  §  220. 
claims  of  cotenants  and  copartners  for,  §  221. 
for  heads  of  families,  §  222. 
for  householders,  §  223. 
for  teamsters  and  agriculturists,  §  224. 
for  persons  exercising  two  or  more  trades,  §  225. 
of  tools,  §  226. 

F.  Ex.— 58. 
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Exemption  of  property  from  execution— Continued. 

of  team,  span  of  horses,  yoke  of  oxen,  etc.,  §  227. 

of  wagons  and  carts,  §  228. 

of  horses,  col' s,  and  mules,  §  229. 

of  cow  iu  iludes  heifer,  §  230. 

of  household  furniture,  §  231. 

of  necessary  household  furniture,  §  231. 

of  wearing  apparel,  §  232. 

of  provisions  for  family,  or  for  stock,  §  233. 

of  wages  or  earnings,  §  2:34. 

of  proceeds  of  exempt  property,  §  L1: '.,">. 

of  property  essential  to  the  use  of  exempt  property,  §  236. 

of  family  library,  includes  professional  books,  §  237. 

of  cloth  includes  carpet,  §  2: '.7. 

miscellaneous  exemptions,  §  237. 

continuance  of  exemption  after  death  of  head  of  the  family,  §  238. 

liability  of  officer  for  levying,  §  272. 
Ex-sheriff—may  amend  a  return,  §  359. 
Extendi  facias — denned,  §  <!. 

Extents  of  real  estate  under  execution — every  statutory  requirement  must 
be  complied  with,  §  372. 

no  presumptions  in  favor  of,  §  372. 

must  be  in  the  name  of  plaintiff,  §  372. 

what  lands  may  be  extended,  §  373. 

what  estates  and  interests  may  be  extended,  §  373. 

number  and  qualification  of  the  appraisers,  §  374. 

how  and  by  whom  the  appraisers  should  be  chosen,  §  375. 

notice  to  choose  appraisers,  what  return  must  show  concerning,  §  375. 

oath  of  appraiser.  §  37G. 

proceedings  of  the  appraisers,  §  377. 

form  and  contents  of  the  certificate  of  appraisement,  §  378. 

when  must  be  made  by  metes  and  bounds,  §  379. 

when  may  be  by  moieties,  §  379. 

lands  of  a  cotenant,  §  380. 

must  not  be  for  too  great  an  amount,  §  381. 

for  illegal  or  excessive  fees  is  not  void,  §  381. 

proceedings  where  an  extent  is  for  too  great  a  sum,  §  381. 

equities  of  redemption,  §  382. 

extent  where  fraudulent  mortgages  exist,  §  382. 

"      without  allowing  for  existing  mortgage  is  valid,  §  382. 
"      allowing  for  non-existing  mortgage  is  void,  §  382. 

delivery  of  seizin  under,  §  383. 

"  "  the  creditor  may  decline  to  receive,  §  383i 

"  "  effect  of  refusal  to  receive,  §  383. 

who  may  accept,  §  383. 

what  the  re'-1rn  must  show,  §§  384,  387. 

how  the  retiirn  will  be  construed,  §  384. 

what  description  is  sufficient,  §  385. 

describing  the  estate  extended,  §  385. 

recording  the  writ  and  return,  §  386. 

consequences  of  failure  to  record,  §  386. 

when  the  record  of  the  return  must  be  made,  §  386. 

when  the  return  must  be  made,  §  386. 

the  return  is  conclusive  till  vacated,  §  387. 

cannot  be  supplied  or  added  to  by  parol,  §  387. 
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Extents  of  real  estate  under  execution— Continued. 
when  the  return  may  be  amended,  §  388. 
redemption  from,  §  389. 
date  of  relation,  §  390. 
effect  of,  §  3<J1. 


F. 


Failure  of  title — granting  alias  writ  on  account  of,  §  54. 

remedy  for,  §  352. 
False  return — officer  is  liable  for,  §  369. 

defenses  to  action  for,  §  369. 

measure  of  damages  in  actions  for,  §  369. 
Family  library — held  to  include  books  of  a  physician,  §  237. 
Federal  Courts — execution  from,  §§  10,  11,  204. 

execution  from,  lien  of,  §  204. 

conflict  with  State  Courts,  §  204. 

what  exemption  laws  are  in  force  in,  §  210. 

creditor's  billon  judgment'of,  §  427. 

executions  against  the  person,  §  451. 
Fees — charging  illegal  does  not  vitiate  an  extent,  §  381. 
Femes  covert — See  MARRIED  WOMEN. 
Fieri  facias — denned,  §  7. 

may  be  united  with  a  venditioni  exponas,  §  59. 
Fieri  feci— return  of  defined,  §  355. 

form  of,  §  357. 
Fixtures — when  subject  to  execution  as  personalty,  §  114. 

effect  of  agreement  of  parties,  §  114. 

manufacturing,  trade,  ornamental,  agricultural,  etc.,  §  114. 

right  of  removal  and  when  it  may  be  exercised1,  §  114. 

right  of  removal  after  judgment  in  ejectment,  §  473. 
Food  for  stock— when  exempt,  §  233. 
Foreclosure — execution  for  residue,  §  10. 
Forfeiture  of  exemption  rights — general  rules,  §§  211-214. 

none  from  mortgage  or  intended  sale,  §  214. 

by  concealing  property  subject  to  execution,  §  214. 

in  homestead  property,  §  248. 
Forged  execution— is  void,  §  23. 
Form— of  scire  facias,  §  88. 

of  alias  executions,  §  55. 

of  writ  of  possession,  §  471. 

amendments  in  matters  of,  §§  64-72. 

of  claiming  exemption,  §  212. 

benefit  of  appraisement,  §  213. 

of  forthcoming  or  delivery  bonds,  §  264. 

of  sheriff's  deed,  §  329. 

return,  §§  355,  356. 
Torm  of  executions — essential  parts  of  the  writ,  §  38. 

forms  given  by  statute,  §  38. 

omission  of  the  style  of  the  writ,  §§  39,  78. 

to  whom  directed,  §  40. 

the  words  commanding  the  levy,  §  41. 

describing  the  judgment,  §  42. 

must  be  in  favor  of  all  plaintiffs,  §§  6,  42. 
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Form  of  executions— Continued. 

variance  from  judgment,  §§  43,  78. 

designating  the  return-day,  §  44. 

clause  of  attestation,  §  45. 

seal,  §  46. 

of  alias,  §  55. 

amending,  §§  64-72. 

quashing  for  errors  in,  §  78. 

on  scire  facias,  §  94. 
Forthcoming  bond— described,  §  264. 

destroys  lien  of  execution,  §  207. 

by  whom  may  be  given,  §  264. 

admits  validity  of  the  levy,  §  260. 

defects  in  do  not  invalidate,  §  264. 

form  of,  §  2G4. 

to  whom  may  be  given,  §  264. 

quashing,  §  264. 

defenses  to  proceedings  on,  §  264. 

effect  on  prior  levy,  §  264. 

forfeiture  of,  §  264. 

judgment  on,  §  264. 

enforcing  by  action,  §  264. 
Franchises — not  subject  to  execution  at  common  law,  §  179. 

grounds  of  their  exemption,  §  179. 

whether  property  essential  to  can  be  levied  upon,  §  179. 

abandonment  of,  §  179. 

effect  of  the  sale  of,  §  180. 

whether  subject  to  a  creditor's  bill,  §  425. 
Fraudulent  executions— effect  of,  §  206. 

evidence  and  presumptions  of,  §  206. 

presumption  of  from  leaving  property  with  defendant,  §  261. 
Fraudulent  practices— effect  on  purchaser's  title,  §§  342,  343. 
Fraudulent  transfers— are  void  as  against  creditors,  §§  136,  139. 

property  may  be  levied  notwithstanding,  §  ] .'. :. 

conveyed  to  third  person  for  defendant's  use,  §  136. 

what  creditors  may  attack  and  disregard,  §  137. 

what  property  may  be  seized  notwithstanding,  §  138. 

source  of  law  concerning,  §  139. 

persons  whose  rights  cannot  be  prejudiced.  §  140. 

absence  or  inadequacy  of  consideration  as  evidence  of  fraud,  §  140. 

vendee  of  fraudulent  vendee,  when  affected  by  the  fraud,  §  141. 

from  what  notice  of  may  be  inferred,  §  141. 

voluntary  transfers,  §  142. 

transfers  to  use  of  grantor,  §  143. 

conditional  transfers,  §  144. 

transfer  on  consideration  of  grantor's  support,  §  144. 

mortgages,  §  145. 

assignments  for  benefit  of  creditors,  §  146. 

want  of  change  in  possession  as  evidence  of  fraud  in  transfer,  §§  147-156. 

may  be  vacated  by  a  creditor's  suit,  §  424. 

when  may  be  removed  before  issue  of  execution,  §  430. 

"       return  of  execution,  §  430. 

creditor  seeking  to  remove  should  hold  a  lien,  §  430. 
Fl  uit  and  fruit-trees — when  subject  to  execution,  §  113. 
Furniture— what  exempt,  §  231. 
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Furniture— Continued. 

trunk  is  not  household  furniture,  §  231. 
piano  "    "  "  §231. 

what  amount  can  be  held  as  exempt,  §  231. 


o. 

Garnishes — possession  necessary  to  charge  person  as,  §  160. 

must  have  privity  of  contract  and  interest  with  defendant,  §  160. 

bailee  of  choses  in  action  not  liable  as,  §  161. 

must  plead  assignment  of  debt,  if  known  to  him,  §  170. 

how  to  present  garnishment  as  a  defense,  §  171. 

duties  and  liabilities  of,  §  412. 

liability  for  interest,  §  413. 

answer  of,  §  415. 

defenses  available  to,  §  416. 

offsets  which  he  may  plead,  §  417. 

protected  in  payment  of  judgment  against  him,  §  418. 
Garnishment — does  not  reach  assigned  debt,  §  115. 

necessary  to  reach  interest  in  a  partnership  in  Georgia,  §  125. 

cannot  reach  money  in  custody  of  law,  §§  130-133. 

is  a  proceeding  at  law,  §  159. 

usually  reaches  none  but  assets  at  law,  §§  159,  162. 

there  must  be  privity  of  contract  and  interest  between  defendant  and  gar- 
nishee,  §  IfiO. 

of  choses  in  action  in  bailment,  §  161. 

reaches  no  debts  not  payable  in  coin,  §  163. 
no  contingent  debts,  §  164. 

of  debts  not  due,  §§  165,  414. 

of     "     in  suit,  §  166. 

of     "     in  judgment,  §  166. 

of  claims  for  tort,  §  167. 

of       "        "   damages,  §  167. 

of  negotiable  choses,  §  168. 

of  savings  bank  having  transferrible  pass-book,  §  168. 

of  debt  due  from  two  or  more,  §  169. 

of     "       "      to       "     "      "       §169. 

assignment  of  debt  prior  to,  §  170. 

how  asserted  as  a  defense,  §  171. 

on  whom  should  be  served,  §  409. 

how  made  on  corporations,  §  409. 

of  non-residents,  §  410. 

lien  and  liability  created  by,  §  412. 

when  suspends  running  of  interest,  §  413. 

holds  only  demands  existing  at  the  service  of  the  notice,  §  414. 

answer  in,  effect  of,  §  415. 

"    amendment,  §  415. 

defenses  to,  §  416. 

-offsets,  §  417. 

Gifts — when  and  by  whom  may  be  avoided  as  fraudulent,  §  142. 
Grapes — not  subject  to  execution  as  personalty,  §  113. 
Growing  crops — when  subject  to  execution.  §  113. 

when  real  and  when  personal  estate,  §  lirs. 
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how  levied  upon,  §  263. 

plaintiff  in  ejectment  entitled  to,  §  474. 
Guardians — whether  subject  to  garnishment,  §  131. 


H. 

Habere  facias  possessionem — defined,  §  3. 
form  of,  §  471. 

See  WHIT  OF  POSSESSION. 
Habere  facias  seiziiiam — defined,  §  3. 

See  WRIT  OF  POSSESSION. 
Head  of  family— who  entitled  to  exemption  rights  as,  §  222. 

who  entitled  to  homestead,  §  240. 
Heirs — scire  facias  against,  §  87. 

naming  of  in  scire  facias,  §  88. 

when  their  interest  is  subject  to  execution,  §  183. 

"  a  creditor's  bill,  §  425. 
Homestead— defined,  §§  245,  247. 

sale  under  execution  conveys  no  title,  §  215. 

noffcound  by  judgment  nor  execution-lien,  §  218. 

constitutionality  of  laws  exempting,  §  219. 

proceeds  of  voluntary  sale  or  exchange  are  not  exempt,  §  235. 

"         of  involuntary  sale  are  exempt,  §  235. 
general  characteristics  of,  §  239. 
waiver  of  by  non-claim,  §  239. 
effect  of  sale  under  execution,  §  239. 
inquiries  necessary  to  decision  of  claim  for,  §  239. 
who  entitled  to  hold,  §  240. 
how  created,  §  241. 

use  as  a  home  essential,  §  241. 
residence  must  precede  the  declaration,  §  241. 
the  title  which  may  be  exempt  as  a  homestead,  §  242. 
in  lands  held  in  cotenancy,  §  243. 

in  property  used  for  business  and  rental  purposes,  §  244. 
whether  buildings  and  premises  rented  out  are  exempt,  §  244. 
what  appurtenances  are  exempt  as  part  of,  §§  244,  245. 
amount  of  property  which  may  be  held  as,  §  246. 
in  distinct  parcels  of  land,  §  247. 
uses  to  which  homestead  may  be  put,  §  244. 
abandonment,  §  248. 

by  removal  to  another  State,  §  248. 
by  absence,  §  248. 
by  leasing,  §  248. 
is  a  question  of  intent,  §  248. 
liabilities  from  which  it  is  exempt,  §  249. 
antecedent  liabilities,  §  249. 
liabilities  founded  in  tort,  §  249. 

due  the  State,  §  249. 
is  not  subject  to  judgment-liens,  §  249. 
is  subject  to  all  liens  prior  to  its  creation,  §  249. 
under  laws  of  the  United  States,  §  250. 
enjoining  sale  of,  §  439. 
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Hop-vines — when  subject  to  execution,  §  113. 
Horses — when  exempt  from  execution,  §  229. 
the  term  includes  colts  and  mules,  §  229. 
Householder— defined,  §  223. 

does  not  lose  right  of  exemption  while  moving  §  223. 
"       "      "  by  temporary  abandonment  of   house- 

keeping, §  223. 

Husband — execution  against,  when  may  be  levied  on  wife's  property,  §  127. 
his  interest  in  wife's  lands,  when  subject  to  exemption,  §  186. 


I. 

Ignorance — of  levy,  no  excuse  for  not  claiming  exemption,  §  212. 
Immovable  personalty — how  levied  upon,  §  263. 
Inadequacy  of  consideration — is  a  badge  of  fraud,  §  140. 
Inadequacy  of  price — generally  no  ground  for  vacating  execution  sale,  §  309. 
when  joined  with  any  fraud  or  irregularity  is  sufficient  to  vacate  sale, 

§  309. 

whether  gross  inadequacy  leads  to  presumption  of  fraud,  §  309. 
Inadequate  levies — denned,  §  253. 

liability  of  officer  for,  §  253. 

Incorporeal  rights — not  subject  to  execution,  §  110. 
Indemnity — right  of  officer  to  exact,  §§  254,  275. 

persons  becoming  surety  on  bond  of,  how  liable,  §  273. 
when  Courts  will  compel,  §  275. 
how  officer  may  procure,  §  275. 
priority  obtained  by  giving,  §  275. 
when  officer  may  refuse  to  proceed  after,  §  275. 
after  trial  of  right  of  property,  §  277. 
Injunction — extends  time  for  issuing  execution,  §  28. 
effect  on  execution  lien,  §  201. 

"       "  prior  levy,  §  271. 
liability  of  officer  for  sale  after,  §  302. 
.  in  creditors'  suits,  §  424. 

will  not  be  granted  when  there  is  a  remedy  at  law,  §  435. 
when  may  be  granted  on  account  of  irregularity,  §  436. 
to  enjoin  execution  on  satisfied  judgment,  §  436. 
to  prevent  a  vexatious  and  oppressive  use  of  writ,  §  436. 
"         "       sale  of  property  in  custodia  legis,  §  436. 

"        "          "    of  one  man's  property  under  a  writ  against  another,  §  437. 
"        "          "    of  property  of  special  value  to  its  owner,  §  437. 
"        "          "    where  it  would  be  ruinous  to  the  owner,  he  not  being  a 

party  to  the  suit,  §  437. 

"        "          "    of  wife's  property  under  a  writ  against  her  husband,  §  437. 
"        "  "    of  partnership  property  under  a  writ  against  one  of  its 

members,  §  437. 

"        "    a  sale  where  it  will  cloud  the  owner's  title,  §  438. 
when  will  be  granted  to  prevent  cloud  on  title,  §  438. 
to  prevent  sale  of  a  homestead,  §  439. 

"  "of  exempt  personalty,  §  439. 

to  compel  sale  of  particular  property,  §  440. 
to  protect  alienees  and  incumbrancers  of  defendant,  §  440. 
in  aid  of  bankruptcy  proceedings,  §  441. 
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Inner  doors — right  of  officer  to  fmv  to  make  levy,  §  256. 
Innocent  purchaser — protected  from  secret  transfer,  §  336. 

protected  from  irregularities,  §  ^'.'. 

"      secret  frauds  and  vices,  §  343. 
"      reversal.  §§  ::4<;.  ;'48. 
Inquisition — to  ascertain  value  of  rents  and  profits,  §  283,  note. 

sale  \vithout,  when  void,  §  283,  note. 

waiver  of,  §  283,  note. 

what  may  be  sold  without,  §  283,  note. 
Insolvent  debtor— voluntary  transfer  by,  §  142. 

conditional  transfer  by,  §  144. 

transfer  by,  on  long  credit,  §  144. 

transfer  by,  reserving  right  to  support,  §  144. 

whether  creditor's  bill  against  can  be  sustained  before  return  of  nulls 

bona,  §  429. 
Insurance— garnishment  of  claim  for,  §  1G7. 

on  exempt  property,  whether  proceeds  are  exempt,  §  235. 
Interpleader— resort  to  where  title  is  doubtful,  §  278. 
Inventory— should  be  made,  §  266. 

liability  for  not  making,  §  266. 

not  essential  to  levy,  §  266. 
Irregularities— for  which  levies  may  be  vacated,  §  271. 

for  which  sales  may  be  set  aside,  §  339. 

effect  of,  where  plaintiff  purchases,  §  340. 

when  are  causes  for  injunction,  §  436. 

in  writs  of  ca.  sa.,  §§  456,  461. 
Irregular  writs— what  must  be  executed,  §  103. 

creditor's  bill  on,  §  427. 
Issue  of  original  execution— general  rule  as  to  Courts  that  may  issue,  §  10. 

laws  governing  American  Courts,  §  11. 

power  lost  by  destruction  of  the  Court,  §  12. 

after  the  record  is  removed  on  appeal,  §  13. 

on  transcripts  of  other  Courts,  §  14. 

on  what  judgments,  §  16. 

on  orders  of  Court,  §  17. 

on  lost  or  destroyed  judgment-records,  §  18. 

on  merged  or  satisfied  judgments,  §  19. 

on  void  judgments,  §  20. 

on,  who  entitled  to,  §  21. 

on,  how  compelled,  §  21. 

against  what  defendants,  §  22.- 

by  whom  to  be  issued,  §  23. 

earliest  time  for,  §  24. 

consequence  of  premature  issue,  §  25. 

of  issue  contrary  to  agreement,  §  26. 

latest  time  for,  §  27. 
"        "      for  computation  for,  §  28. 

issue  after  a  year  and  a  day,  not  void.  §  29. 
'•         "  "      betweeen  the  parties,  §  30. 

suspension  of  right  to,   §§  31-37. 
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J. 

P 

Jewelry— not  exempt  from  execution,  §  232. 
Joinder — of  plaintiffs  in  scire  facias,  §  8G. 

of  defendants  in  scire  facias,  §  87. 
Joint  debtors — garnishment  of,  §  169. 
Joint  trespassers— liability  for  wrongful  levy,  §  23. 
Judgment — how  to  be  described  in  the  execution,  §  42. 

consequence  of  variances  from,  §  43. 

in  scire  facias,  §  81. 

when  officer  need  not  prove  for  his  protection,  §  101. 

on  forthcoming  and  delivery  bonds,  §  264. 

is  not  satisfied  by  redeeming  under  it,  §  317. 

must  be  produced  by  purchaser,  §  350. 

what  may  be  enforced  by  supplemental  proceedings,  §  396. 

"  "          "    creditor's  bill,  §  427. 

Judgment-roll — issue  of  execution  before  making,  §  24. 
Judgments  on  which  execution  may  issue— must  be  final  and  certain,  §  16, 

none  on  judgment  of  condemnation,  §  17. 

decrees  of  Chancery  and  Probate  Courts,  §  10. 

lost  judgment-records,  §  18. 

merged  or  satisfied  judgments,  §  19. 

void  judgments,  §  20. 

to  what  extent  sheriff  and  constable  must  examine,  §§  100,  101. 

not  satisfied  by  payment  to  officer  after  return-day,  §  10H. 

sale  of  under  execution,  §  112. 

whether  subject  to  garnishment,  §  166. 

lien  of  not  continued  by  execution,  §  205. 
Jurisdiction  of  Courts— officers  must  take  notice  of,  §  100. 
Jury— trial  of  right  of  property  by,  §§  276,  277. 

trial  of  right  of  property  by,  who  may  demand,  §  277. 

"       "  "    effect  of,  §  277. 

Justices'  Courts — execution  before  entry  of  judgment,  §  24. 

execution  from  must  be  signed,  §  45. 

money  paid  into  is  not  subject  to  garnishment,  §  130. 

lien  of  execution  issued  out  of,  §  199. 

creditor's  bill  on  judgment  of,  §  427. 


K. 

Keepers— may  be  appointed  by  sheriff,  §§  260,  261. 

may  hold  possession  for  officer,  §  261. 

whether  defendant  may  act  as,  §  261. 
Knowledge  of  irregularities— whether  officer  is  affected  by,  §  102. 


L. 

Lands—not  sold  under  execution  at  common  law,  §  7. 

See  LEVY  ON  REAL  ESTATE,  REAL  ESTATE,  REAL  ESTATE  SUBJECT  TO 
EXECUTION. 
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Leaseholds— how  subject  to  execution,  §  119. 
Lugacy — when  subject  to  execution,  §  131. 
Levari  facias — de-lined.  §  6. 
Levari  facias  de  bonis  ecclesiasticis — defined, 

Las  no  return-day,  §  100. 
Levy — effect  of  appeal  bond  on,  §  32. 
supersedeas  on,  §  32. 
death  of  defendant,  §  37. 

must  be  disposed  of  before  alias  can  issue,  §§  49,  50. 

cannot  be  made  after  return-day,  §  100. 

diligence  in  making,  §  107. 

on  goods  mortgaged,  §  117. 

on  equities  of  redemption,  §  117. 

on  property  of  a  cotenant,  §  125. 
"    copartner,  §  125. 

not  to  be  made  on  property  in  custodia  legis,  §§  129-135. 

how  made  under  second  writ,  §  135. 

places  personalty  in  custodia  legis,  §  135. 

on  property  transferred  in  fraud,  §§  130-1-1(5. 

not  lost  by  subsequent  bankruptcy  of  defendant,  §  207. 

first  writ  must  be  first  levied,  §  251. 
Levy  on  personal  property — diligence  to  be  exercised  in  maid  Tig,  §  252. 

liability  of  officer  for  want  of  diligence,  §  252. 

what  will  excuse  delay  in,  §  252. 

not  to  be  made  on  non-judicial  day,  §  252. 
"      "          "      at  late  hour  of  night,  §  252. 

what  amount  should  be  levied,  §  253. 

successive  levies,  §  253. 

officer  liable  for  inadequate  or  excessive,  §  253. 

effect  of  excessive  levies,  and  remedies  of  defendant,  §  253. 

excessive  and  inadequate  levies  described,  §  253. 

must  be  made  on  goods  of  defendant,  §  254. 

must  not  be  made  on  goods  of  stranger,  §  254. 

right  to  indemnity  before  levy,  §  254. 

remedies  of  a  stranger  whose  goods  are  seized,  §  254, 

how  made  on  interest  of  cotenant,  §  254. 
"  copartner,  §  254. 

when  property  is  on  defendant's  person,  §  255. 
"  in  a  dwelling-house,  §  256. 

"    must  be  preceded  by  demand  for  payment,  §  257. 

the  defendant's  right  to  select,  §258. 

agreement  to  confine  levy  to  certain  property,  §  258. 

right  of  surety  to  direct  levy,  §  250. 

what  acts  essential  to  levy.  §§  260-CG2. 
"  dominion  essential  to  levy,  §  2GO. 
"  notoriety  "  "  §260. 

levy  on  part  as  a  levy  on  all,  §  200. 

leaving  property  with  defendant,  §  201. 

presumption  arising  from  leaving  property  with  defendant,  §  26L 

fraudulent  levy,  §  261. 

keeper  may  act  for  officer,  §  261. 

how  long  officer  should  keep  possession,  §  262. 

on  stock  in  corporation,  §  262a. 

on  ponderous  and  immovable  chattels,  §  263. 

on  growing  crops,  §  263. 
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Levy  on  personal  property — Continued. 
on  matured  crops,  §  263. 
on  stacks  of  grain,  §  263. 
on  large  stones,  §  263. 
on  cattle,  §  263. 

releasing  property  on  forthcoming  or  delivery  bond,  §  264. 
delivering  property  to  a  receiptor,  §  265. 
the  duties  and  obligation  of  receiptor,  §  265. 
inventory  not  essential  to,  §  26G. 
how  made  under  second  •writ,  §  2(57. 
effect  of  levy  on  the  title  to  property,  §  268. 
actions  which  officer  may  sustain  after  levy,  §  268. 
transfer  of  title  by  defendant  after  levy,  §  268. 
effect  of,  as  satisfaction  of  judgment,  §  269. 
care  of  property  levied  on,  §  270. 
who  liable  for  loss  of  property  after  levy,  §  270. 
releasing,  vacating,  §  271. 
officer  or  plaintiff  may  abandon,  §  271. 
what  acts  amount  to  abandonment  of,  §  271. 
for  what  causes  vacated,  §  271. 
liability  of  officer  for  wrongful,  §  272. 

plaintiff  and  others  for  wrongful  levies,  §  273. 
whether  a  sale  is  valid  without  a  levy,  §  274. 

Levy  on  real  estate — not  to  be  made  if  personalty  can  be  found,  §  279. 
may  be  vacated  where  there  is  personalty,  §  279. 
waiver  of  right  to  compel  levy  on  personalty,  §  279. 
where  there  are  two  or  more  defendants,  §  279. 
liability  of  officer  for,  where  there  is  personalty,  §§  272,  279. 
whether  essential  to  valid  sale,  §  280. 
how  made,  §  280. 

not  necessary  where  the  judgment  is  a  lien,  §  280. 
description  of  lands  levied,  §  281. 
effect  of,  §  282. 

Liability — of  plaintiff  for  execution  of  satisfied  judgment,  §  19. 
of  clerk  for  wrongful  issue  of  execution,  §  23. 
of  officer  for  executing  void  writs,  §  101. 

whether  affected  by  notice,  §  102. 

for  executing  void  writ,  §  103. 

for  not  executing  voidable  writs,  §  103. 

for  executing  writs  beyond  his  county,  §  104. 

satisfied  or  suspended  writ,  §  105. 

for  levy  after  the  return-day,  §  106. 

for  want  of  diligence,  §  107. 

for  not  obeying  instructions  of  plaintiff,  §  108. 

for  selling  goods  mortgaged,  §  117. 

for  giving  proceeds  of  sale  to  junior  writ,  §  196. 

for  levying  on  exempt  property,  §§  211,  215. 
against  which  exemption  rights  may  be  asserted,  §  217. 

"       homestead    "  "  "          §249. 

of  officer  for  want  of  diligence  in  levying,  §  252. 
"  "    inadequate  levy,  §  253. 

"  "    excessive  levy,  §  253. 

"   levying  on  property  of  stranger,  §  254. 

whole  property  under  execution  against  cotenant. 
§254. 
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Liability — Continued. 

of  officer  for  seizing  property  on  defendant's  perse  m,  §  255. 

"  "    forcing  his  way  into  dwellings,  §  256. 

what  acts  create  liability  for  wrongful  levy,  §  260. 
of  officer  for  property  levied  upon,  §  261. 
of  receiptors,  §  265. 
of  officer  for  not  making  inventory,  §  266. 

"   preservation  of  property  levied  on,  §  270. 
"    property  stolen  from  him.  §  270. 
"  "    maltreating  live-stock  levied  on,  §  270. 

"  "    levying  under  void  writ,  §  272. 

"  "    seizing  goods  of  stranger,  §  272. 

"  "    levying  exempt  property,  §  272. 

"  "    levying  real  estate  first,  §§  272,  279. 

"  and  plaintiff  for  wrongful  levy,  §  273. 

of  plaintiff  for  wrongful  levies,  §  273. 
of  attorneys  for  wrongful  levies,  §  273. 

of  a  partnership  for  a  levy  directed  by  oue  of  the  partners,  §  273. 
of  plaintiff  for  ratifying  wrongful  levy,  §  273. 
for  wrongful  levy  not  discharged  by  restoring  property,  §  272. 
"          "  '•    subsequent  rightful  levy,  §  272. 

for  abuse  of  discretion  in  adjourning  sale,  §  288. 
for  selling  at  an  improper  place,  §§  290,  302. 
of  officer  for  chattels  purchased  at  his  own  sale,  §  292. 

"    selling  exempt  property,  §  302. 

"  "        "        goods  of  A  under  writ  against  B,  §  302. 

"  "        "       before  or  after  time  allowed  by  law,  §  302. 

"  "        "        without  notice,  §  302. 

"  "        "        en  masse,  §  302. 

"  "    excessive  sale,  §  302. 

"  "    selling  after  injunction  served,  §  302. 

"  "        "         "      writ  of  error  allowed,  §  302. 

"  "        "         "      notice  of  supersedeas,  §  302. 

of  plaintiff  for  wrongful  sales,  §  303. 
of  officers  for  not  selling,  §  304. 

"  "       "    returning  execution,  §  368. 

"  "    false  returns,  §  3G9. 

"    arresting  privileged  persons,  §  459. 
"  "  person  not  named  in  the  writ,  §  460. 

of  officers  for  escapes,  §  461. 
Liberari  facias — defined,  §  8. 

use  of  in  Pennsylvania,  §  283. 

Library  of  lawyer— not  exempt  as  a  "tool,"  §  226. 
Liberati— defined,  §  8. 

License  to  use — not  subject  to  execution,  §  119. 
Liens — personal,  not  subject  to  execution,  §§  110,  112. 

vendors'  and  mechanics'  not  subject  to  execution,  §  112. 
what  are  released  by  execution  sales,  §  338. 
arising  from  garnishment.  §  412. 

"     creditors'  suits,  §  434. 

Lien  of  executions — continued  by  venditioni  exponas,  §  60 
general  nature  and  effect,  §  195. 
legislature  may  divest,  §  195. 
effect  against  purchasers,  §  195. 
continues  after  death  of  defendant,  §  195. 
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Lien  of  executions— Continued. 

effect  of  sale  under  junior  writ  §  196. 

differences  between  execution  and  other  liens,  §  196. 

first  levy  takes  precedence  when  writs  are  from  different  Courts,  §§  196, 
204,  209. 

property  not  subject  to  execution  is  exempt  from  lien,  §§  197,  218. 

money  is  exempt  from,  §  197. 

property  acquired  after  the  issue  of  the  writ,  §  197. 

territorial  extent  of  execution  lien,  §  198. 

when  the  lien  attaches  at  common  law,  §§  199,  206. 

on  writs  out  of  Justices'  Courts,  §  199. 

on  trust  estates,  §  199. 

on  partnership  property,  §  199. 

when  lien  attaches  under  statutes,  §  200. 

not  lost  by  failure  to  indorse  writ,  §  200. 

what  delivery  of  executions  creates  lien,  §  200. 

lien  abolished.  §  201. 

duration  of  execution-lien,  §  201. 

under  alias  writ,  §  201. 

under  venditioni  exponas,  §  201. 

effect  of  injunction  on,  §  201. 

under  writs  of  equal  priority,  §  203. 

priority  acquired  by  diligence,  §  203. 

on  writs  from  Federal  Courts,  §  204. 

does  not  prolong  judgment-lien,  §  205. 

lost  by  holding  writ  as  mere  security,  §  206. 
"      directions  not  to  levy,  §  200. 

when  the  lien  becomes  dormant,  §  206. 

loss,  suspension,  and  revival  of,  §  207. 

loss  by  forthcoming  bond,  §  207. 
"      replevying  writ,  §  207. 
"      refusal  to  give  bond  of  indemnity,  §  207. 

not  lost  by  proceedings  in  bankruptcy,  §  207. 

how  to  be  made  productive  after  bankruptcy,  §  207. 
Life  estate— is  subject  to  execution,  §  172. 
Lost  judgment-record—execution  on,  §  18. 
Lumping  sales  under  execution— when  justifiable,' §  296 

when  may  be  vacated,  §  296. 

when  void,  §  290. 

of  mortgaged  property,  §  296. 
Lunatics — execution  against,  §  22. 

arrest  on  ca.  sa.,  §  459. 

M. 

Machinery— not  exempt  as  tools,  §  226. 

when  may  be  sold  as  personalty,  §  114. 
Mandamus — to  compel  issue  of  execution,  §  21. 
to  compel  issue  of  sheriff's  deed,  §  326. 

service  of  writ  of  possession,  §  472. 

Market  overt — rules  of  do  not  apply  to  execution  sales,  §  336. 
Marriage — when  it  renders  scire  facias  essential,  §  84. 

Marriage  settlement — property  subject  to  need  not  change  possession,  §  151. 
women— execution  against,  §§  22,  128,  459. 
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Married  women — Continued. 

execution  against,  when  should  be  quashed,  §  77. 

when  scire  facias  must  be  sued  out,  §  84. 

husband's  estate  in  her  property,  §  127. 

when  her  property  may  be  taken  to  pay  husband's  debts,  §  127. 

may  claim  homestead,  §  240. 

arrest  under  ca.  sa,  §  45'. >. 
Measure  of  damages — for  not  selling  under  execution,  §  304. 

See  LIABILITY. 
Mechanics'  lien— not  subject  to  execution,  §  112. 

on  public  buildings,  §  126. 

on  homesteads,  §  240. 

Mechanical  tools — what  exempt  as,  §  22(!. 

Mines  on  public  lands— claims  held  subject  to  execution,  §  175. 
Minors — their  right  to  disaffirm  a  deed  is  not  subject  to  execution,  §  172. 

not  bound  by  bid  at  execution  sale,  §  292. 

arrest  of  under  ca.  sa.,  §  459. 
Money — is  subject  to  execution,  §  111. 

when  iu  bank  on  general  deposit  it  is  not,  §  111. 
Mortgagee— interest  of  not  subject  to  execution,  §§  118,  184. 

interest  of,  when  subject  to  garnishment,  §  159. 

•when  he  may  redeem,  §§  310,  317. 

cannot  be  compelled  to  accept  redemption  of  a  part,  §  382. 
Mortgages — reserving  rights  to  sell  are  generally  fraudulent,  §  143. 

when  released  by  execution  sale,  §  328. 
Mortgaged  property— cannot  be  sold  in  parcels,  §  290. 
Mortgagor— when  his  interest  is  subject  to  execution,  §§  117,  159,  190. 

how  to  levy,  §  117. 

continuance  in  possession,  whether  evidence  of  fraud,  §  152. 

sale  of  his  equity  of  redemption,  §§  190,  I'.H. 

when  entitled  to  redeem  from  foreclosure  sale,  §  317. 
Motions — for  execution  on  dormant  judgments,  §  95. 

to  vacate  sale  made  en  masse,  §  290. 

when  proper  for  vacating  sales,  §  310. 

to  compel  officer  to  execute  writ  of  possession,  §  472. 
Municipal  corporation— See  CITY. 
Musical  instruments— when  exempt  from  execution,  §  226. 


1ST. 

Necessary  household  furniture — defined,  §  231. 
Necessary  wearing  apparel — defined,  §  232. 
Negotiable  chose  in  action— garnishment  of,  §  168. 

must  be  payable  in  money,  §  108. 

assignee  not  prejudiced  by  garnishment  of  payor,  §  108. 

pass-book  of  a  bank  is  not,  §  108. 

New  county — how  to  sell  lands  on  judgment  entered  before  the  division,  §  2891 
Newspaper — an  advertising  sheet  is  not,  §  285,  note. 
Night-time— levy  in,  §  252. 
Non-residents — when  entitled  to  benefit  of  exemption  laws,  §  220, 

garnishment  of,  §  410. 
Notice — of  motion  for  alias  writ,  §  56. 

of  motion  to  quash,  §  74. 
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Notice—  Continued. 

of  defects  in  process,  whether  officer  is  affected  by,  §  102. 

of  fraud  in  a  transfer,  from  what  inferred,  §  141. 

of  claim  of  exemption,  when  necessary,  §  211. 

of  claim  of  homestead  exemption  need  not  be  given,  §  239. 

of  inquisition,  §  283,  note. 

of  adjourned  sale,  §  288. 

of  motion  to  vacate  a  sale,  to  whom  must  be  given,  §  306. 

of  transfers  and  liens  not  recorded,  §  336. 

to  sheriff  is  not  notice  to  purchaser,  §  343. 

what  is  notice  to  a  purchaser  at  execution  sale,  §  343. 

of  motion  to  amend  return,  §  358. 

to  defendant  to  select  an  appraiser,  §  375. 

of  garnishment,  how  and  on  whom  to  be  served,  §§  409,  411. 
Notice  of  sale— object  of,  §  285. 

form  and  contents  of,  §  285. 

description  of  property  in,  §  285. 

how  given,  §  285. 

under  two  or  more  writs  may  be  united,  §  285. 

length  of  time  to  be  given,  §  285. 

"  "      how  computed,  §  285. 

may  be  waived,  §  286. 

vacating  sale  for  want  of,  §  286. 

effect  of  sale  in  absence  of,  §§  286,  339. 

how  proved,  §  286. 
Nulla  bona— return  of  defined,  §  355. 

whether  it  is  now  a  sufficient  return,  §  356. 

when  a  proper  return,  §  356. 

forms  of  return  of,  §  356. 

when  essential  to  creditor's  bill,  §§  428, 429. 
Nunc  pro  tune — return  of  execution,  §  358. 


o. 

Oath  of  appraisers — how  and  by  whom  to  be  administered,  §  376. 

what  the  return  must  show  concerning,  §  376. 
Officers  de  facto— acts  are  valid,  §  101. 

Official  bond— liability  on  for  seizure  of  the  goods  of  a  stranger,  §  254. 
Offsets — what  may  be  asserted  against  a  garnishment,  §  417. 
Omission — of  direction  to  levy,  §  41. 

of  defendant's  name,  §  42. 

of  amount  of  judgment,  §  42. 

of  words  of  command,  supplied  by  amendment,  §  66. 

ot  name  "  "  §  67. 

of  return-day  "         "  §  68. 

of  attesting  clause,  supplied,  §  69. 

of  signature  of  clerk,  supplied,  §  69. 

of  seal,  supplied,  §  70. 

of  levy,  its  effect  on  the  sale,  §  274. 
Onus  of  proof — under  claim  of  exemption,  §§  211,  215. 
Orders  of  Court — execution  on,  §  17. 
Order  of  sale — no  levy  required  under,  §  274. 
Outbuildings — exempt  as  part  of  homestead,  §  245. 
Outer  doors — officer  has  no  right  to  enter  to  levy,  §  256. 
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p. 

ParoJ  evidence — to  explain  description  of  lands,  §  281. 

to  show  that  notice  of  sale  was  given,  §  286. 

to  identify  lands  extended,  §  385. 
Parties — who  must  be  plaintiffs  in  scire  facias,  §  86. 

who  must  be  defendants  in  scire  facias,  §  87. 

grantees  of  defendant  in  scire  facias,  §  87. 

holders  of  adverse  title  in  scire  facias,  §  87. 

joinder  of  in  scire  facias,  §§  86,  87. 

as  plaintiffs  in  creditors'  suits,  §  432. 
as  defendants  in  creditors'  suits,  §  433. 
Partnership — interest  in,  when  subject  to  execution,  §  125. 

whether  officer  can  take  possession,  §§  125,  254. 

garnishment  of  debt  due  from,  §  109. 
"  "      "       "    to,  §  169. 

lien  of  execution  against  member  of,  §  199. 

exemption  of  property  from  execution,  §  221. 

levy  on  interest  of  one  partner,  how  made,  §§  125,  254. 

any  member  of  may  purchase  at  execution  sale,  §  292. 

injunction  to  restrain  writ  against  one  member  of,  §  437. 
Patent  rights — whether  subject  to  execution,  §  110. 
Fawned  and  pledged  property — when  subject  to  execution,  §  120. 

when  subject  to  garnishment,  §  159. 

may  include  exempt  property,  §  218. 
Payment  of  bid — must  be  in  money,  §  300. 

plaintiff  may  waive  payment  in  money,  §  300. 

when  officer  is  responsible  for,  §  300. 

deed  without  is  void  in  Indiana,  §  300. 

how  compelled  in  chancery  sales,  §  301. 
"  "         in  execution  sales,  §  301. 

time  for  redeeming,  when  computed  from,  §  316. 
Payment  of  execution — may  be  made  to  either  plaintiff,  §  442. 

may  be  made  to  sheriff,  attorney,  or  prochein  ami,  §  442. 

to  officer  not  authorized  to  receive  it  is  void,  §  442. 

to  whom  may  be  made,  §  442. 

how  may  be  made,  §  443. 

ratification  of  improper,  §  443.^ 

when  writ  may  be  kept  alive  after,  §  444. 
Personal  property — must  be  levied  in  preference  to  real  estate,  §  109. 

must  be  present  at  sale,  §  290. 

"       designated  and  segregated  at  the  sale,  §  290. 

execution  for  possession  of,  §  468. 

Personal  property  subject  to  execution — classification  of  the  subject, 
§  109. 

effect  of  fcale  of  property  not  subject  to  execution,  §  109. 

difference  between  property  not  subject  to  and  property  exempt  from  exe- 
cution, §  109. 

the  general  rule,  §  110. 

only  tangible  property  can  be  taken,  §  100. 

patent  and  copyrights,  §  110. 

personal  liens,  §  110. 
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Personal  property  subject  to  execution— Continued. 

agreement  restricting,  §  110. 

money  and  bank-bills,  §  111. 

clioses  in  action,  §  112. 

property  in  adverse  possession,  §  112. 

vendors'  and  mechanics'  liens,  §  112. 

crops,  trees,  grasses,  fruits,  hops,  shrubs,  §  113. 

fixtures — trade,  agricultural,  manufacturing,  ornamental,  §  114. 

rolling-stock  of  railroad,  §  114. 

what  interests  and  estates  are  subject,  §§  115-125. 

property  of  counties,  cities,  and  public  property  generally,  §  126. 

husband's  interest  in  wife's  property,  §  127. 

wife's  property  for  husband's  debts,  §  127. 

"    her  own  debts,  §  128. 
property  in  custody  of  law,  §§  129-135. 

hands  of  receivers  and  assignees,  §§  129,  130. 

sheriffs  and  constables,  §  130. 

"  "         Federal,  State,  or  county  officers,  §  132. 

"  administrators,  executors,  and  guardians,  §  131. 

municipal  corporations,  §  133. 
"  "         attorneys,  §  134. 

"       previously  levied  upon,  §  135. 

"       conveyed  in  fraud,  §§  130-146.    See  FRAUDULENT  TRANSFERS. 
"       sold,  but  left  in  possession  of  vendor,  §§  147-158.    See  CHANGE 

OF  POSSESSION. 
"       never  delivered,  §  157. 
"       acquired  in  fraud,  §  158. 
"       subject  to  garnishment.    See  GARNISHMENT  AND  SUPPLEMENTAL 

PROCEEDINGS. 

"       defendant's  person,  §  255. 

Persons  entitled  to  benefit  of  exemption  laws — aliens,  §  220. 
temporary  residents,  §  220. 
cotenants,  §  221. 
copartners,  §§  210,  221. 
heads  of  families,  who  are,  §  222. 
householders,  who  are,  §  223. 
family  of  absconding  debtor,  §§  222,  223. 
prostitutes,  §  223. 
teamsters,  §  224. 
agriculturalist,  §  224. 

persons  exercising  two  or  more  trades,  §  225. 
who  entitled  to  tools  as  exempt,  §  226. 

"  homestead,  §  240. 

Piano — is  not  exempt  from  execution,  §  231. 
Place  of  sale — of  real  estate,  is  at  court-house,  §  289. 

of  personal  property,  §  290. 

Plaintiffs— may  compel  and  control  execution,  §§  21,  108. 
how  affected  by  quashing  execution,  §  80. 
in  scire  facias,  §  86. 

to  what  extent  may  control  sheriff,  §  108. 
need  not  give  special  instructions,  §  252. 
acquire  no  title  by  levy,  §  268. 

Plaintiff— not  presumed  to  assent  to  wrongful  levy,  §  273. 
tli  is  presumption  may  be  rebutted,  §  273. 

F.  Ex.-  -59. 


930  INDEX. 

• 

Plaintiff— Con  tinned. 

•when  liable  for  wrongful  levy,  §  273. 

to  sheriff  for  damages  recovered  from  the  latter,  §  275. 

purchase  by  where  no  notice  of  sale  was  given,  §  286. 

may  liid  under  his  o\vii  writ,  §  292. 

liability  for  wrongful  sales.  §  303. 

may  move  to  vacate  a  sale.  5  :;"-"'- 

entitled  to  notice  of  motion  to  vacate  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  .".OS. 

whether  protected  from  unrecorded  deeds  and  liens,  §  33i>. 

not  protected  where  defendant's  title  was  fraudulent,  §  33(5. 

whether  his  title  is  affected  by  irregularities,  §  34f). 

what  restitution  he  must  make  when  judgment  is  reversed,  §§  347,  348. 

the  effect  of  reversal,  §  "17. 

liability  to  purchaser  where  proceedings  art;  void,  §  352. 

who  may  be  in  creditors'  suits,  §  432. 

payment  to  either  is  a  satisfaction,  §  442. 
Phiries  \vrit — defined,  §  48. 
Ponderous  chattels— how  levied  upon,  §  2U3. 
Possession — taking  under  judgment,  but  without  a  writ,  §  46? 

necessity  for  change  after  sale  of  chattels,  §§  147-158. 

what  kind  necessary  to  make  a  person  a  garnishes,  §  1GO. 

what  change  must  accompany  levy,  §  261. 

of  vacant  lands  may  be  taken  by  purchaser,  §  350. 

must  not  be  forcibly  taken,  §  350. 

how  19  be  obtained  by  purchaser,  §  350. 

how  creditor  may  obtain  under  an  extent,  §§  383,  301. 

See  WRIT  OF  POSSESSION. 

Possessory  interests— when  subject  to  execution,  §  175. 
Predecessor  and  successor — which  to  serve  venditioui  exponas,  §§  f>2,  291 

•which  to  make  the  sale,  §  291. 
"    deed,  §  327. 

"       "      "       "    return  on  writs,  §  35. 
Pre-emption  rights — are  not  subject  to  execution,  §  17G. 
Premature  execution — issue  of,  §  25. 

quashing,  §  77. 
Presumption — arising  from  vendor's  continuing. 

arising  from  defendant  remaining  in  possession  by,  §  261. 

that  a  levy  was  made  before  sale,  §  274. 
"    appraisement  was  made  before  sale,  §  284. 

arising  from  gross  inadequacy  of  price,  §  309. 
Printing-press — whether  exempt  as  a  "tool,"  §  22G. 
Probate  Courts — have  no  power  to  issue  executions,  §  10. 
Proceeds  of  execution — moneys  paid  by  defendant  must  be  credited  as  Iw 
directs,  §  44fi. 

moneys  realized  from  sales  cannot  be  controlled  by  defendant,  §  44(j. 

when  the  Court  will  distribute,  §  446. 

general  rules  concerning  distribution  of,  §  417. 

a  surplus  arising  from  land  is  treated  as  real  estate,  §  447. 

remedies  against  officer  to  compel  payment  of,  §  448. 

when  officers  become  liable  to  suit  for,  §  448. 

"  "       for  interest  on,  §  449. 

defenses  to  action  against  an  officer  for,  §  450. 

Proceeds  of  exempt  property — arising  from  involuntary  sale  are  exempt, 
§  255. 
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Proceeds  of  exempt  property — Continued. 

arising  from  voluntary  sale  are  not  exempt,  §  235. 
Prostitutes — entitled  to  benefit  of  exemption  laws,  §  223. 

when  entitled  to  homestead,  §  1240. 
Provisions  for  family  use — what  exempt  as,  §  233. 
Public  lands — whether  interest  of  occupant  is  subject  to  levy,  §  175. 

pre-emption  rights  in  are  not  subject  to  levy,  §  176. 

when  paid  for,  but  not  patented,  are  subject  to  levy,  §  176. 
Public  property — is  not  subject  to  execution,  §  12G. 
Pullers — employment  of  at  execution  sales,  §  298. 
P  urcliaser  at  execution  sale — entitled  to  notice  of  motion  to  quash  writ,  §  74. 

who  may  become,  §  292. 

officer  holding  the  writ  and  his  deputies  must  not  be,  §  292. 

when  attorney  may  become,  §  292. 

when  director  or  stockholder  of  corporation  may  become,  §  292. 

when  partner  may  become,  §  292. 

must  be  the  highest  bidder,  §  293. 

may  compel  the  acceptance  of  his  bid,  §  293. 

may  lose  his  title  through  his  fraud  in  preventing  competition,  §  297. 

has  no  rights  unless  he  pays  his  bid,  §  300. 

whether  payment  must  be  demanded  of  before  resale,  §  301. 

action  against  for  loss  from  resale,  §  301. 

"  "  "      what  defenses  allowed,  §  301. 

when  may  resist  action  for  purchase-price,  §  301. 

may  be  released  from  his  bid  if  proceedings  are  void,  §  301. 

cannot  be  released  for  failure  of  title,  §  301. 

may  move  to  vacate  the  sale,  §  305. 

entitled  to  notice  of  motion  to  vacate  a  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  308. 

when  he  has  right  to  have  sale  confirmed,  §  312. 

assignment  of  certificate  of  purchase,  §  313. 

transfer  of  certificate  of  purchase  by  death,  §  313. 

may  permit  redemption  without  complying  with  statute,  §  314. 
"  by  person  not  qualified,  §  317. 

may  receive  payment  of  redemption-money,  §  318. 

when  his  title  is  extinguished  by  redemption,  §  321. 
"        "      "     "  transferred  by  redemption,  §  321. 

nature  of  his  title  before  deed,  §§  323,  333. 

has  title  paramount  to  all  liens  subsequent  to  that  under  which  he  bought, 
§  333. 

his  title  by  relation  of  the  deed,  §  333. 

obtains  all  defendant's  title,  and  no  other,  §  335. 

hov  affected  by  secret  transfers  and  equities,  §  336. 

"   his  agreement  to  hold  in  trust  for  defendant,  §  337. 
"   prior  liens,  §  338. 
fi  "        "   irregularities,  §  339. 

"  "        "   fraudulent  practices,  §  342. 

not  affected  t>y  secret  vices,  §  343. 

who  are  purchasers  in  good  faith  without  notice,  §  343. 

must  pay  the  whole  price  to  be  purchaser  without  notice,  §  344. 

the  effect  of  reversal  on  strangers  to  the  suit,  §  345. 
"  "    plaintiff  or  his  attorney,  §  347. 

right  to  rents  and  profits  before  conveyance,  §  349. 
"     "an  accounting,  §  349. 
"     "  a  receiver,  §  349. 
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Purchaser  at  execution  sale— Continued. 
right  to  sue  for  waste,  §  S59a. 
may  take  possession  peaceably,  §  350. 
may  recover  in  ejectment,  §  350. 
•what  he  must  show  to  recover  possession,  §  350. 
what  defenses  may  be  made  against,  §  351. 
title  of,  who  estopped  from  disputing,  §  351. 
may  recover  from  sheriff  for  his  neglect  or  misconduct,  §  352. 
remedies  for  failure  of  title,  §  352. 


Quashing— of  void  and  voidable  writs,  §  73. 
notice  of  motion  for,  §  74. 
who  may  apply  for,  §  75. 
what  Courts  will  hear  motion  for,  §  75. 
time  to  apply  for,  §  76. 
grounds  for,  §  77. 
for  errors  in  issuing,  §  77. 
"        "        "  form,  §  78. 
by  affidavit  of  illegality,  in  Georgia,  §  79. 
consequences  of,  §  80. 
of  forthcoming  and  delivery  bonds,  §  264. 
of  levy,  §  271. 
of  officer's  returns,  §  361. 

R. 

Railroad — whether  rolling-stock  may  be  sold  as  personalty,  §  114. 
Ratification — of  wrongful  levy  makes  plaintiff  liable,  §  273. 
Real  actions— writs  of  execution  in,  §§  3,  470. 

scire  facias  in,  §§  82,  470. 

See  WRIT  OF  POSSESSION. 
Real  estate — when  may  be  levied,  §  279. 

when  levy  on  may  be  vacated  because  defendant  has  personal  property, 
§  279. 

officer  liable  for  levying  when  therejs  personalty,  §  27!). 

whether  levy  essential,  §  280. 

how  levy  is  made,  §  280. 

levy  need  not  be  made  where  judgment  is  a  lien,  §  280. 

description  of  in  levy,  §  281. 

"      "      "     when  void  for  uncertainty,  §281. 

"      "      "     when  void  because  not  specific,  §  281. 

"      "      "     evidence  to  explain,  §  281. 

effect  of  levy  upon,  §  282. 

where  it  must  be  sold,  §  289. 

how  may  be  described  in  an  extent,  §  385. 
Real  estate  subject  to  execution — all  legal  estates  are  generally,  §  172. 

rent  charge  is,  §  172. 

rent-seek  is  not,  §  172. 

advowson,  §  172. 

defeasible  estates,  §  172. 

right  to  enter  for  condition  broken,  §§  172,  373. 
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Real  estate  subject  to  execution— Continued. 
right  of  minor  to  disaffirm  deed,  is  not,  §  172. 
life  estates  are,  §§  172,  373. 
church  property,  §  172. 
cemeteries,  §  172. 
naked  legal  title,  §  173. 
lands  in  adverse  possession,  §§  174,  373. 
possessory  interests,  §  175, 

in  public  lands,  §  175. 
pre-emption  rights  are  not,  §  176. 
lands  sold  but  not  patented,  §  17G. 
copyhold  and  other  estates  at  will,  §§  177,  373. 
remainders  and  reversions,  §§  178,  373. 
franchises,  §§  179,  180. 

interest  of  A^endor  before  conveyance,  §  181. 
right  to  redeem  lands  from  execution  sale,  §  182. 
interests  of  heirs  and  devisees,  §  183. 
of  mortgagees,  §  184. 
of  dowress,  §§  185,  373. 

"  of  husband  in  lands  of  his  wife,  §§  186,  373. 

of  tenants  by  entireties,  §  15G. 
of  cestuis  que  trust,  §§  187,  188. 
of  beneficiary  of  a  resulting  trust,  §  189. 
"  of  mortgagors,  §§  190,  191. 

"  of  grantor  in  deed  intended  as  a  mortgage,  §  192. 

of  purchaser  at  execution  sale,  before  deed,  §§  193,  373. 
of  tenant  by  elegit,  §  193. 
of  vendee,  under  contract  of  purchase,  §  194. 
"  which  may  be  extended  in  New  England,  §  373. 

Receiptors— denned,  §  265. 

effect  of  delivering  property  to,  §  265. 
actions  by,  §  265. 

not  estopped  from  claiming  title,  §  265. 

Receiver — property  in  hands  of  is  not  subject  to  execution,  §  129. 
of  rents  and  profits  before  deed,  §  349. 

appointment,  title,  powers,  and  duties,  in  supplemental  proceedings,  §  419. 
in  creditors'  suits,  §  424. 
Redemption,  from  execution  sales — right  of,  whether  subject  to  execution, 

§182. 

can  be  made  only  by  full  and  exact  compliance  with  the  statute,  §  314. 
when  purchaser  may  waive  compliance  with  statute,  §  314. 
laws  granting  right  of  may  be  retroactive,  §  315. 
time  in  which  may  be  made,  §  316. 

"     what  can  extend,  §  316. 
"     how  computed,  §  31<>. 
premature  redemption  is  valid,  §  316. 
part  payment  of  redemption-money,  effect  of,  §  316. 
who  may  redeem,  §  317. 
may  be  by  defendant  or  his  successor  in  interest,  §  317. 

after  he  has  conveyed,  §  317. 

creditors  having  writ  or  judgment-lien  may  redeem,  §  317. 
may  be  under  judgment  confessed  for  that  purpose,  §  317. 
when  plaintiff  cannot  redeem  from  his  own  sale.  §  317. 
lien  under  which  redemption  is  made  must  cover  the  whole  property,  §  317 
creditors  may  redeem  from  one  another.  §  ;'.17. 
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to  whom  redemption  may  be  paid.  §  318. 

place  where  redemption  must  l>einade,  §  .",]S,  note. 

evidence  of  right  to  redeem  must  be  pleaded.  §  319. 

the  amount  which  must  be  paid.  §  .'CO. 

can  be  made  only  in  money,  and  not  in  checks.  §  ,°.20. 

the  effect  of,  §  321. 

respective  interest  of  defendant  and  purchaser,  §  323. 

law  granting  right  to  may  operate  retri (actively.  §  294. 

when  made  by  a  creditor  transfers  the  certificate  of  purchase,  §  32L 

from  void  sale  gives  no  title,  §  321. 

•whether,  when  once  made,  it  can  be  withdrawn,  §  321. 

by  bill  to  redeem,  §  322. 

from  extents,  §  389, 

Reforming  sheriffs  deed— whether  equity  has  power  to,  §  333. 
Registry  laws— how  far  they  apply  to  execution  sales,  §  336. 

how  far  they  apply  to  extents,  §  386. 
Relation— of  proceedings  back  to  the  levy,  §  10(5. 

of  patents  for  lands,  §  176. 

of  sheriffs'  deeds,  §  333. 

of  extents,  §  390. 
Release  of  levy— when  plaintiff  may  order,  §  271. 

what  amounts  to,  §  271. 

by  satisfaction  or  reversal  of  judgment,  §  271. 

by  injunction,  §  271. 

by  stay  of  proceedings,  §  271. 

by  appeal,  §  271. 

by  supersedeas,  §  271. 

effect  of,  §  271. 

Remainder — estate  in,  when  subject  to  execution,  §§  123,  178. 
Removal  of  fixtures— loss  of  right  to,  §  114. 
Renewal  of  executions — §  56,  note. 

Rented  property — when  exempt  as  part  of  the  homestead,  §§  244,  245. 
Rent  charge — is  subject  to  execution  as  realty,  §  172. 
Rent-seek — is  not  subject  to  execution  as  realty,  §  17_'. 
Rents  and  profits— when  to  be  sold  before  the  land,  §  283. 

when  to  be  extended  instead  of  selling  land,  §  283,  note. 

right  of  purchaser  to  before  conveyance,  §  349 

action  for,  how  to  be  brought,  §  349. 
Replevin— when  officer  can  sustain,  §  268. 

when  sustainable  against  an  officer,  §  268. 

execution  in,  how  enforced,  §  4G8. 
Resale — should  be  made  if  purchaser  does  not  pay,  §  301. 

whether  payment  must  first  be  demanded,  §  301. 
Rescue  of  property — officer  cannot  plead  it  as  a  defense,  §  270. 
Retroactive  statutes — staying  execution,  §  34. 

destroying  execut  on  liens,  §  195. 

granting  exemptions,  §  219. 

governing  execution  sales,  §  294. 

granting  rights  of  redemption,  §§  294,  315. 
Return-day—to  be  stated  in  the  writ,  §  44. 

error  in  stating,  §  44. 

what  acts  may  be  done  after,  §  106. 

receipt  of  money  after  is  not  official,  §  106. 

•when  writ  may  be  returned  before,  §  ."•.">:;. 
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of  writ  of  possession,  §  471. 

Return  of  executions — when  essential  to  issue  of  alias  writ,  §  49. 
when  not  essential  to  issue  of  alias  writ,  §§  52-54. 
time  for  extended  where  title  is  in  doubt,  §  275. 
absence  of  does  not  affect  purchaser's  title,  §  341. 
incorrect  "  "  "      §  341. 

must  be  madi;  in  writing,  §  353. 
when  to  be  made,  §  353. 

whether  is  valid  if  made  before  the  return-day,  §§  353,  399. 
by  whom  to  be  made,  §  354. 

if  by  deputy,  it  should  be  in  the  name  of  principal,  §  354. 
form  of,  §  355. 

not  complete  till  liled,  §§  355,  358. 
kinds  of,  §  355. 

statutes  prescribing  forms  are  directory,  §  355. 

what  returns  are  sufficient  to  show  that  defendant  has  no  property,  §  356, 
when  nulla  bona  is  a  proper  return,  §  35G. 
forms  of  returns  of  not  satisfied,  §  356. 

"      when  levy  has  been  made  or  money  paid,  §  357. 

"      of  return  of  partly  satisiied,  §  357. 
amendments  cannot  be  compelled,  §  358. 
are  liberally  allowed,  §  358. 
leave  for,  how  obtained,  §  358. 
nunc  pro  tune,  §  358. 

when  amendments  may  be  allowed,  §  359. 
scope  within  which  amendments  may  be  allowed,  §  360. 
amending  by  affixing  signature  of  officer,  §  300. 
amending  by  canceling  old  and  substituting  new  return,  §  360. 
effect  of  amendments,  §  360. 

amendments  are  granted  only  in  furtherance  of  justice,  §  360. 
quashing,  §  361. 

causes  for,  §  361. 
notice  of  motion  for,  §  361. 
effect  of,  §  361. 
construction  of,  §§  362,  384. 
is  part  of  the  record  in  the  case,  §  363. 
when  it  is  admissible  as  evidence,  §  363. 

"      conclusive  on  the  parties,  §§  364,  387. 
"    strangers,  §§  365,  387. 

"      prima  facie  on  strangers,  §§  3G5,  387. 

"      evidence  for  or  against  the  officer  who  made  it,  §  366. 
what  must  be  proved  iu  action  for  false  return,  §  366. 
how  and  by  whom  it  may  be  compelled,  §  367. 
no  action  for  non-return  in  England,  §  368. 
action  for  non-return  sustainable  in'U.  S.,  §  368. 
defenses  to  action  for  not  making  a  return,  §  368. 
actions  for  false  returns,  §  36!). 

what  sufficient  to  show  that  defendant  had  notice  to  choose  appraiser, 
what  must  show  concerning  the  oath  of  the  appraisers,  §  376. 

"        "         "      under  an  extent,  §  384. 
under  an  extent  is  conclusive,  §  387. 

Reversal  of  judgments— effect  on  title  where  stranger  purchased,  §  345. 
restitution  alter  reversal,  §§  34(i,  347. 
effect  on  plaintiff 's  title,  §  34T. 
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effect  where  property  has  been  extended  instead  of  sold,  §  347. 
on  attorney  purchasing,  §  ^47. 


S. 

Sale— necessity  for  change  of  possession  after,  §§  147-156. 

necessary  for  delivery  as  against  creditors,  §  157. 

of  exempt  property,  §  218. 

under  rendition!  exponas,  §§  58-60. 

Sale  under  execution— inado  by  officer  under  writ  in  favor  of  himself,  is 
void,  §  40. 

after  the  return-day,  §  100. 

of  property  not  subject  to  the  writ,  §§  109,  215. 

of  exempt  property,  §  215. 

of  public  property  is  invalid,  §  126. 

no  necessity  for  change  in  the  possession  of  the  property,  §  15L 

of  franchises  and  property  of  a  corporation,  §  180. 

of  homestead  and  exempt  property  is  void,  §§  215,  239. 

whether  levy  is  essential  to,  §  274. 

levy  presumed  in  support  of,  §  274. 

general  synopsis  of  duties  of  officers  in  regard  to,  §  283. 

when  must  be  preceded  by  appraisement,  §  284. 

effect  of  without  appraisement,  §  284.  « 

notice  of,  form  and  object  of,  §  285. 
"       "    how  given,  §  285. 

;   time  to  be  given,  and  how  computed,  §  285. 
"       "   may  be  waived,  §  286. 

vacating  for  want  of  notice,  §  286. 

not  void  for  want  of  notice,  §  286. 

necessity  for  inquisition  in  Pennsylvania,  §  283,  note. 

when  may  be  made,  §  287. 

must  not  be  made  after  sunset,  §  287. 

officer  making  on  wrong  day  not  compelled  to  complete,  §  287. 

vacating  because  made  at  improper  time,  §  287. 

made  after  sunset  is  void,  §  287. 

adjournment  of,  discretion  of  officer  in  respect  to,  §  288. 
"   notice  of,  §  288. 

made  at  a  wrong  place  is  generally  void,  §  289. 

made  outside  of  the  county  is  void,  §  289. 

how  to  be  made  where  defendant's  lands  are  in  two  counties,  §  289. 

personal  property,  must  be  present  at,  §  290. 

sold  must  be  segregated,  §  290. 

may  be  made  by  sheriff  or  constable,  or  his  deputy,  §  291. 

who  to  make  when  sheriff  is  disqualified,  §  291. 

Court  may  appoint  a  person  to  conduct,  §  291. 

sheriff  has  no  power  to  impose  special  terms  and  conditions,  §  29L 

neither  officer  nor  deputy  to  have  any  interest  in.  5  1">2. 

who  may  bid  at,  §  2111'. 

must  be  to  the  highest  bidder,  §  293. 

inado  under  the  law  in  force  at  the  sale,  §  294. 

large  tracts  should  he  subdivided  at,  §  2'.C>. 

should  cease  as  soon  as  the  writ  is  satisfied,  §  205. 

vacated  because  sale  was  excessive  in  quantity,  §  295. 
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should  not  be  made  en  masse,  §  29G. 

vacated  because  made  en  masse,  §  296. 

of  equities  of  redemption  must  be  made  en  masse,  s  296. 

agreements  to  prevent  competition,  §  297. 

effect  of  combinations  and  devices  to  prevent  competition,  §  297. 

vacating  for  combination  of  bidders,  §  297. 

the  effect  of  puffers,  §  298. 

whether  within  the  Statute  of  Frauds,  §  299. 

not  to  be  on  credit,  §  300. 

must  be  for  cash,  §  300. 

plaintiff  may  waive  payment  in  cash,  §  300. 

payment,  how  compelled,  §  301. 

purchaser  may  resist  payment  of  bid  if  proceedings  are  void,  §  301. 

cannot  resist  payment  of  bid  because  defendant  has  no  titlo, 
§  301. 

caveat  emptor  is  the  rule  of,  §  301. 

liability  of  officers  for  wrongful  sales,  §  302. 

of  plaintiffs  for  wrongful  sales,  §  303. 
of  officers  for  not  selling,  §  301. 

who  may  move  to  vacate,  §  305. 

notice  of  motion  to  vacate,  §  306. 

acquiescence  in  waives  right  to  vacate,  §  307. 

may  be  rejected,  but  cannot  be  modified  in  terms,  §  312. 

continuation  of,  §  312.    ^  / 

redemption  from.   See  Chapter  XXI. 

of  equities  of  redemption,  §  382. 

enjoining.    See  INJUNCTION. 
Satisfaction  of  execution— by  fraud  or  mistake  vacated,  §  53. 

set  aside  because  sale  under  passed  no  title,  §  54. 

by  levy  on  personalty,  §  269. 

by  elegit,  §§  282,  371. 

not  by  levy  on  real  estate,  §  282. 

return  of,  when  may  be  quashed,  §  361. 

by  payment,  to  whom  it  may  be  made,  §  442. 
how  it  may  be  made,  §  443. 

when  a  payment  is  not  a  satisfaction,  §  444. 

by  proceedings  under  execution,  §  445. 

by  levy,  §§  269,  445. 

by  proceedings  under  elegit,  §§  282,  445. 

by  arrest  of  defendant,  §§  445,  462. 

by  release  of  defendant  after  arrest,  §  464. 

vacating,  §§  53,  54,  352,  361,  445. 

for  the  possession  of  personalty,  §  468. 
Satisfied  judgments— execution  on,  whether  void,  §  19. 

execution  on,  plaintiff  liable  for  issuing,  §  19. 
"    will  be  quashed,  §  77. 
"    officer  can  justify  under,  §  101. 

enjoining  execution  on,  §  436. 
Savings  bank— garnishment  of,  §  168. 
Scire  facias — when  not  required  to  authorize  alias  writs,  §  51. 

denned,  §  81. 

when  necessary,  §  81. 

from  what  Court  to  issue,  §  81,  note. 

is  not  a  new  action,  §  81. 
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judgment  on,  §  81. 

in  Pennsylvania,  §  81. 

iu  personal  actions  given  by  statute,  §  82. 

in  other  actions  given  by  common  law,  §  82. 

actions  in  which  it  is  not  required,  §  82. 

on  decrees,  §  Si.'. 

when  necessary,  §  83. 

on  account  of  marriage,  §  81, 

of  bankruptcy,  §  84. 
of  death,  §§  85,  <>G. 

parties  plaintiff,  §  8G. 
"      defendant,  §  87. 

discontinuance  as  to  one  is  to  all,  §  87. 
when  all  need  not  be  joined,  §  87. 

when  necessary  to  summon  terretenuuts,  §  87. 

holders  of  adverse  title  not  proper  parties,  §  87. 

administrator  and  heirs  as  parties,  §  87. 

form  of  the  writ.  §  88. 

amending,  §  88. 

serving,  §  89. 

relief  from,  §  89. 

defenses  to,  §  90. 

default  in,  §  90. 

declaration  in,  §  90. 

pleas  in,  §  90. 

time  for  suing  out,  §  90. 

irregular,  §  92. 

second,  §  n;). 

form  of  execution  on,  §  94, 

motions  as  substitutes  for,  §§  95-'. '7. 
School  directors — cannot  be  garnished,  §  132. 
Seal— whether  essential  to  writ,  §  4G. 

added  by  amendment,  §  70. 

Secret  transfers — cannot  be  asserted  against  a  purchaser,  §  ;«G. 
Secret  vices — cannot  prejudice  innocent  purchaser,  §  343. 
Selection — of  exempt  property,  §  212. 

of  property  to  be  levied  upon,  §  258. 

Separate  parcels  of  land — when  may  be  held  as  one  homestead,  §  247. 
Separate  property  of  wife— uot  subject  to  execution  against  husband,  §  127 

when  subject  to  execution  against  herself,  §  128. 
Sequestari  facias — defined,  §  G. 
Sequestration— writ  of,  deiined,  §  10. 
Sheriffs  and  constables — caunot  serve  \vrit  to  which  they  arc  parties,  §  40. 

must  indorse  on  writ  date  of  its  receipt,  §  98. 

what  writs  will  justify  action  under,  §  100. 

must  refuse  to  execute  void  writs.  §  100. 

need  not  go  behind  their  writs,  §  101. 
"       "    show  any  judgment,  §  101. 

not  responsible  for  latent  defects  iu  process,  §  101. 

how  affected  by  notice  of  defects  iu  process,  §  102. 

need  not  see  that  there  is  any  judgment,  §  101. 

must  execute  amendable  process,  §  103. 

need  not  execute  writs  void  between  the  parties,  §  103. 

must;  not  execute  writ  beyond  his  jurisdiction,  §  104. 
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must  not  execute  satisfied  or  suspended  writ  after  notice,  §  105. 
how  long  officer  may  act  under  writ,  §  10G. 
what  may  be  done  after  the  return-day,  §  10  i. 
diligence  required  of,  §§  107,  252. 
under  whose  control  they  must  act,  §  108. 
property  in  custody  of,  cannot  be  levied  nor  pmiished,  §  130. 
liabilities  and  duties  regarding  exempt  property.  £§  211,  215. 
duties  in  having  exempt  property  appraised,  §  -I''.. 
liability  for  want  of  diligence  in  levying,  §  252. 
not  entitled  to  special  instructions  from  plainti.T,  §  252. 
must  search  for  property  to  levy,  §  252. 
liable  for  inadequate  and  excessive  levies,  §  253. 
"        "  not  levying  on  goods  of  defendant,  §  254. 
"        "  levying  on  goods  of  stranger,  §  254. 

"  whole  property  where  defendant  owns  moiety,  §  254. 

of  right  to  seize  property  on  defendant's  person,  §  255. 
of  right  to  break  inner  and  outer  doors  to  make  levy.  §  25.'!. 
how  must  make  a  levy,  §  260. 
the  property  they  acquire  by  levy,  §  268. 
may  sustain  action  of  trespass,  trover,  or  replevin,  §  2li8. 
degree  of  care  they  must  exercise  over  property  levied  upon,  §  270. 
must  not  permit  property  to  be  rescued.  §  270. 

"       "         "  "          to  be  stolen,  §  270. 

liable  for  maltreating  live-stock,  §  270. 
"        "    levy  under  void  writ,  §  272. 
"        "      "    on  goods  of  stranger,  §§  272,  302. 
"        "      "     on  exempt  property,  §§  272,  302. 
"        "      "on  real  estate  first,  §  272. 
how  to  proceed  where  title  is  doubtful,  §  275. 

"      compel  indemnity,  §  275. 
when  they  may  compel  plaintiff  to  indemnify  them  for  damages  recovered, 

§  275. 

synopsis  of  duties  in  reference  to  sales,  §  283. 
discretion  of,  in  adjourning  sales,  §  288. 
liable  for  selling  at  improper  place,  §§  290,  302. 
when  may  conduct  sales,  §  291. 
"        "     make  sale  after  out  of  office,  §  291. 
"    administrator  of  may  sell,  §  291. 
have  no  power  to  impose  terms  of  sale,  §  291. 
must  not  have  any  interest  in  sales,  §  292. 

"      "    act  as  agent  of  bidders,  §  292. 
should  subdivide  lands  at  execution  sale,  §  295. 

'        rarely  sell  two  or  more  tracts  en  masse,  §  296. 
liability  for  selling  exempt  property,  §  302. 

"  "       goods  of  stranger  to  the  writ,  §  302. 

"          "        "       without  notice,  §  302. 
"          "        "       en  masse,  §  302. 
liable  for  excessive  sales,  §  302. 

"    sale  after  injunction,  §  302. 
"       "      "        "    supersedeas,  §  302. 
"       "    refusing  or  neglecting  to  sell,  §  304. 
defenses  to  action  for  not  selling,  §  304. 
vacating  sale  for  misconduct  of,  §  308. 
redemption-money  may  be  tendered  to,  §  318. 
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cannot  waive  compliance  with  redemption  laws,  §  319. 
conveying  after  out  of  office,  §  327. 
cannot  warrant  title,  §  335. 

return  of  execution  by,  not  essential  to  purchaser's  title,  §  341. 

when  liable  for  failure  of  title,  §  352. 

cannot  controvert  their  own  returns,  §  304. 

when  their  returns  are  evidence  for  or  against  them,  §  366 

may  show  that  property  levied  on  is  not  defendant's,  §  366. 
"    facts  not  inconsistent  with  Ilieir  returns,  §  306. 

how  compelled  to  return  process,  §  307. 

liability  for  non-return  of  writs,  §  "6S. 

payment  to,  of  debt  due  defendant,  §§  423.  442. 

cannot  keep  execution  alive  after  payment,  §  444. 

payment  to,  in  what  may  be  made,  §  443. 

liability  for  proceeds  of  writ,  §§  448-450. 
Shop — when  exempt  as  part  of  homestead,  §  245. 
Shrubs  and  shrubbery— when  and  how  subject  to  execution,  §  113. 
Signature— added  as  an  amendment,  §  09. 

of  justice,  is  essential  to  a  writ,  §  45. 
Span  of  horses— what  exempt  as,  §  227. 
Special  property— what  acquired  by  levy,  §  268. 
State — is  not  bound  by  exemption  laws,  §  217. 
State  officials — cannot  be  garnished,  §  132. 
Statute  Merchant — execution  under,  §  1. 
Statute  Staple — execution  under,  §  1. 
Statute  of  Frauds — is  not  applicable  to  judicial  sale,  §  2'.)!). 

whether  applicable  to  execution  sale,  §  290. 

agreement  to  purchase  for  defendant  is  within,  §  337. 
Statutes — English  authorizing  execution  on  decrees  and  orders,  §  10. 

granting  stay  of  execution,  whether  constitutional,  §  34. 

defeating  execution  liens,  §  l'.)5. 

granting  exemptions,  §  219. 

right  of  redemption    "  §  315. 

Stay  of  execution — by  appeal,  writ  of  error,  or  certiorari,  §  32. 

effect  on  prior  levy,  §§  32,  271. 

issue  of  writ  pending,  §  33. 

constitutionality  of  stay  laws,  §  34. 
Stock  in  corporations — how  levied  upon,  §  202a. 

effect  of  sale  under  execution,  §  348. 

whether  subject  to  creditors'  suits,  §  425. 
Stranger  to  the  writ— remedies  of  where  his  property  is  levied,  §  254 

may  sue  in  trespass,  trover,   or  replevin,  §  254. 

"     recover  on  officer's  official  bond,  §  254:. 
Style  of  execution— amendment  of,  §  07. 
Successive  levies — may  be  made  under  one  writ,  §  253. 
Sunday — writs  not  to  be  served  on,  §  252. 

writs  not  to  be  returned  on,  §  353. 
Supersedeas--by  appeal,  writ  of  error,  or  certiorari,  §  32. 

effect  of,  §  32. 

issued  by  the  Court  having  the  record,  §  32. 

vend  itioni  exponas  after,  §  58. 

duty  of  officer  after,  §§  105,  302. 

effect  on  prior  levy,  §  271. 
Supplemental  proceedings— delined,  §  292. 
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Supplemental  proceedings— Continued. 

definition  of  terms  used  in  this  chapter,  §  392. 

objects  of,  §  393. 

whether  they  supersede  creditors'  suits,  §  394. 

nature,  classification,  and  effect  of,  §  395. 

judgment  in  is  res  judicata,  §  395. 

on  what  judgments  they  may  be  based,  §  396. 

who  may  hear  and  determine,  §  397. 

when  the  order  to  appear  must  be  made  by  a  Court,  and  when  by  a  judge, 

§  397. 

jurisdiction  of  defends  on    ompliance  with  statute,  §  397. 
who  may  prose^^te,  §  393. 

proceedings  against  defendant  to  discover  assets,  §§  399-405. 
facts  necessary  to  compel  defendant  to  appear  and  answer,  §  399. 
execution  must  issue  and  be  returned,  §  399. 
may  be  founded  on  a  return  made  before  the  return-day,  §  399. 
do  not  prevent  issue  of  alias  writs,  369. 
not  barred  by  the  issue  of  an  alias  writ,  §  399. 
affidavit  for,  §§  400,  408. 

"          "by  whom  made,  and  what  to  contain,  §  400. 
order  to  appear,  how  enforced,  §  401. 

"  "       form  of,  §  401. 

"  "       may  restrain  transfers,  §  401. 

"  how  and  when  to  be  served,  §  402. 

when  the  defendant  must  appear,  §  403. 
what  abates,  §  403. 
adjournments  of,  §  403. 

examination  of  defendant  and  of  witnesses,  §  404. 
what  questions  must  be  answered,  §  404. 
order  to  deliver  property,  §  405. 

"  when  proper  and  how  enforced,  §  405. 

proceedings  to  reach  known  assets,  §  406. 
arrest  of  defendant,  §  406. 
proceedings  against  third  persons,  §  407. 

third  person  may  be  required  to  appear  before  defendant  is,  §  407. 
what  required  to  compel  examination  of  third  persons,  §  408. 
restraining  transfers,  §  409,  note, 
who  are  proper  persons  to  be  summoned,  §  409. 
how  corporation  may  be  summoned,  §  409. 
what  strangers  to  the  suit  may  be  compelled  to  appear,  §  410. 
summoning  infants,  §  410. 

"          non-residents,  §  410. 
corporations,  §  410. 
wife  of  defendant,  §  410. 
who  must  be  notified  to  appear,  §  411. 
the  lien  and  liability  created  by,  §  412. 
hold  no  demands  arising  after  the  notice  to  appear,  §  414. 
the  answer  and  examination,  §  415. 

form  of,  and  amendments  to,  §  415. 
defenses  available  in,  §  416. 
offsets  available  in,  §  417. 
order  to  garnishee  to  deliver  property,  §  418. 
pay  debt  into  Court.  §  418. 
authorizing  suit,  §  418. 
person  paying  in  obedience  to  order  will  be  protected,  §  418. 


042 


JXDEX. 


Supplemental  proceedings— Continued. 

receiver  in,  §  419. 

appointment,  duties,  title,  and  powers,  §§  41<J,  420 

pn>;HTty  which  may  be  reached  by,  §  420. 

(•"lit  i >iupts,  how  and  when  punished,  §  421. 

rn*is.  when  and  to  whom  allowed,  §  4_'2. 

payment  to  sheriff  or  constable,  §  42.".. 
Curetics— levy  on  property  of,  §  259. 

i-"iiieily  of.  when  principal  has  property,  §  259. 

\vii--ii  may  keep  execution  alive  after  payment,  §  444. 
Durrjical  instruments— exempt  as  tools,  §  22G. 
Luspeusion  of  right  to  execution— by  issue  and  levy  of  another  writ,  §  3L 

by  "Her  staying,  §  32. 

by  allowance  of  writ  of  error  or  certiorari,  §  .".2. 

by  appeal,  32. 


T. 

Team — denned,  §  227. 

what  exempt  from  execution  as,  §  227. 
Teamster— who  entitled  to  exemption  as,  §§  224,  227. 
Tenant— when  his  fixtures  are  subject  to  execution,  §  114. 

when  his  crops  are  subject  to  execution,  §  123. 
Tenant  by  entireties— has  no  estate  subject  to  execution,  §  186. 
Terretenants— summoning  on  scire  facias,  §§  87,  89. 

naming  in  scire  facias,  §  88. 

defenses  of,  to  scire  facias,  §  90. 
Teste  of  executions — date  of,  §  45. 

of  alias  writs,  §  55. 

lien  dates  from  at  common  law,  §  199. 
Threshing-machine— not  exempt  an  a  "  tool,"  §  220. 
Time — when  premises  become  exempt  as  homesteads,  §  241. 

for  amending  writs,  §  71. 

for  quashing       "      §  76. 

in  which  seire  facias  may  issue,  §  91. 

of  receiving  execution  should  be  indorsed  thereon,  §  98. 

of  attaching  of  execution-lien.  §§  199-201. 

•when  levy  should  be  made,  §  252. 

at  which  sale  should  be  made,  §  287. 

within  which  motion  may  be  made  to  vacate  a  "lumping  sale,"  §  296. 
"      "       "       "       "        sales,  §  307. 

for  redemption  may  be  diminished  but  not  increased,  §  315. 
when  may  be  extended,  §  31(3. 
not  extended  by  act  of  defendant,  §  3ir>. 
how  computed,  §  31G. 

for  returning  executions,  §  353. 

for  amending  returns  of  executions,  §  359. 
Time  for  issue  of  execution — not  before  rendition  of  judgment,  §  24. 

issue  before  docketing,  §  24. 

consequence  of  premature  issue,  §  25. 

latest  time  for,  §  27. 

computing  time  for,  §  26. 

extended  by  delay  caused  by  defendant,  §  28. 

test(!  of  execution,  §§  35,  37. 

after  death  of  sole  plaintiff  or  defendant.  §  35. 
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Time  for  issue  of  execution — Continued. 

amending,  §  71. 

for  issuing  scire  facias,  §  91. 
Title— bow  affected  by  levy,  §  268. 

doubtful,  how  officer  to  procure  indemnity  from,  §  275. 

claim  by  stranger  to  suit,  §  275. 

effect  of  trial  of  by  jury  under  English  practice,  §  276. 
"      "     "     "      "        "       American       "        §277. 

interpleader  to  compel  settlement  of,  §  278. 

of  defendant  not  divested  till  a  deed  is  made,  §  324. 

Title  of  purchaser  at  execution  sale— obtains  defendant's  title  and  uon* 
other,  §  335.  . 

caveat  emptor  is  the  rule,  §  335. 

includes  covenants  for  title,  §  335. 

does  not  embrace  after-acquired  title,  §  335. 

under  sale  for  purchase-money,  §  335. 

how  affected  by  secret  liens,  equities,  and  transfers,  §  336. 

by  agreement  to  hold  in  trust  for  defendant,  §  337. 
by  prior  liens,  §  338. 

not  affected  by  error  nor  irregularity  in  proceedings,  §  3.'V.'. 

not  subject  to  collateral  attack,  §  339.          • 

not  affected  by  showing  that  personalty  could  be  levied,  §  339. 

how  affected  by  irregularities  where  plaintiff  or  his  attorney  have  pur- 
chased, §  340. 

not  dependent  on  officer's  return,  §  341. 

how  affected  by  fraudulent  practices  of  purchaser,  §  342. 

not  affected  by  secret  vices,  §  343. 

whether  whole  consideration  must  be  paid  to  protect  from  secret  vices, 
§344. 

effect  of  reversal  because  judgment  was  void,  §  345. 

"     erroneous,  §  315. 

how  enforced,  §  350. 

what  defenses  may  be  asserted  against,  §  351. 

remedy  for  failure  of,  §  352. 
Tools— defined,  §  22(3. 

exemption  of,  §  226. 
Tort — claim  for  is  not  subject  to  garnishment,  §  167. 

is  not  changed  by  verdict,  §  167. 
Transcripts  from  other  Courts— execution  on,  §  14. 

execution  on,  when  void,  §  14. 
Trees — when  may  be  sold  as  personalty,  §  113. 
Trespass— what  acts  amount  to,  §  260. 

when  officer  can  sustain,  §  268. 

officer  liable  for  levy  on  stranger's  goods,  §  272. 

plaintiff  liable  for  levy  on  stranger's  goods,  §  273. 

indeinnitors  liable  for,  §  273. 

lies  for  abuse  of  an  authority  derived  from  the  law,  §  302» 

lies  for  wrongful  sale,  §  302. 
Trial  of  right  of  property— effect  of,  §§  276,  277. 

whether  claimant  must  resort  to,  §  277. 
'  by  whom  may  be  demanded,  §  277. 

by  whom  decided,  §  277. 

what  issues  may  be  litigated  in,  §  277. 

upon  what  rights  claimant  may  recover,  §  277. 
Trover — when  officer  can  sustain,  §  268. 
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Trust  deed—  when  fraudulent,  §  145. 
Trust  estates  —  See  EQUITABLE  INTERESTS. 

trust  without  interest  not  subject  to  execution,  §§  173,  181. 
Turnkey—  may  bid  at  execution  sale,  §  292. 


TJ. 

United  States— officers  of  cannot  be  garnished,  §  132. 

Unliquidated  damages— claim  for  is  not  subject  to  garnishment,  §  167. 

denned,  §  1C.7. 
Unmarried  person— may  be  householder  or  head  of  a  family,  §§  222,  223. 

may  some-times  hold  a  homestead,  §  240. 
Unrecorded  instruments — purchaser  is  protected  from,  §  33G. 

purchaser  is  protected  from  unless  he  had  notice,  §  336. 

"is  plaintiff,  §  336. 


Vacating  executions — See  QUASHING. 
Variance — in  describing  the  judgment,  §  42. 
in  amount  of  judgment,  §§  42,  43. 
in  name  of  parties,  §  43. 
in  date  of  judgment,  §  43. 
in  alias  writs,  §  55. 
corrected  by  amendment,  §  67. 
quashing  writ  for,  §  78. 
in  sheriff's  deed,  §  329. 

Vacating  sales— for  want  of  notice,  §§  286,  308. 
because  made  on  wrong  day,  §  287. 

personal  property  was  not  present,  §  290. 

the  sheriff  was  interested  as  a  purchaser,  §  292. 

property  was  not  subdivided,  §  295. 

an  excessive  amount  was  sold,  §§  295,  308. 

property  was  sold  en  masse,  §  296. 

when  motion  for  must  be  made,  §  29.J 
of  combinations  among  bidders,  §  297. 
of  devices  to  suppress  bidding,  §  297. 
"  "  to  stimulate      "         §298. 

who  may  move  for,  §  305. 
notice  of  motion  must  be  given  to  all  parties  interested,  §  306. 

"    to  plaintiff,  defendant,  and  purchaser,  § 

S06. 

without  notice  is  void,  §  306. 

time  within  which  motion  for  must  be  made,  §  307. 
grounds  for,  §  308. 

for  misconduct  of  officer,  plaintiff,  defendant,  or  purchaser,  §  308. 
for  misrepresentation,  §  308. 
for  refusal  of  a  bid,  §  308. 
for  oppressive  division  of  property,  §  308. 
for  oppression,  §  308. 

for  denial  of  defendant's  right  of  selection,  §  308. 
for  selling  after  stay  of  writ,  §  308. 
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Vacating  sales — Continued. 
for  fraud,  §  308. 

for  violating  agreement  to  postpone,  §  ."08. 
for  accident,  mistake,  inadvertence,  §  308. 
because  inclement  weather  prevented  the  attendance  of  bidders,  §  308. 

judgment  has  been  reversed,  §  308. 
for  inadequacy  of  price,  §  309. 

when  to  be  sought  by  motion  and  when  by  bill,  §  310. 

Vendee's  interest  before  conveyance — whether  subject  to  execution,  §  194. 
Venditioni  exponas — defined,  §§  8,  57. 
gives  no  new  authority,  §  58. 
not  needed  to  authorize  sale,  §§  58,  106. 
with  fieri  facias  clause,  §  59. 
effect  of  sale  under,  §  60. 
continues  lien  of  former  writ,  §  60. 
not  subject  to  collateral  attack,  §  61. 
iregularities  in,  §  61. 
to  whom  directed,  §  62. 
effect  of  sale  under,  §  202. 
liability  of  officer  for  not  returning,  §  368. 

Vendor's  interest  before  conveyance — whether  subject  to  execution,  §  181 
Vendor's  lieu— not  subject  to  execution,  §  112. 
asserting  against  homestead,  §  249. 
effect  of  sale  under,  §  235. 

Void  executions— when  issued  out  of  wrong  Court,  §  15. 
when  issued  on  void  judgment,  §  16,  note;  §  20. 
"    .     "       on  satisfied  judgment,  §  19. 
"  without  plaintiff's  authority,  §  21. 

"         "       by  officer  -.rithout  authority,  §  23. 
"        forged,  §  23. 

issued  after  death  of  plaintiff  or  defendant,  §§  35,  3fi. 
containing  no  order  to  levy,  §  41. 
"        defendant's  name  is  omitted,  §  42. 
"        amount  to  be  levied  is  omitted,  §  42. 
"        appearing  to  be  issued  from  Court  not  in  existence,  §  43. 

without  a  seal,  §  46. 
"       altered  without  authority,  §  47 
defined,  §  73. 
quashing  of,  §  73. 
when  officer  cannot  justify  under,  §§  100,  103. 

"       can  justify  under,  §  101. 
"         "       need  not  execute,  §  103. 

Voidable  executions — issued  erroneously  to  another  county,  §  14. 
issued  without  authority  of  plaintiff,  §  21. 
"       prematurely,  §  25. 
"       against  agreement,  §  26. 

after  year  and  day,  §§  29,  30. 
"       pending  execution  of  another  writ,  §  31^ 

stay  of  execution,  §  33. 
"       for  too  much  or  too  little,  §§  42,  43. 
when  a  wrong  return-day  is  named,  §  44. 
for  want  of  seal.  §  46. 
amendments  of,  §§  64-72. 
may  be  quashed,  §  73. 

F.  Ex.— 60. 
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Voidable  executions— Continued, 
defined,  §  73. 

must  be  executed  by  officers,  §  103. 
Void  extents— are  those  in  which  the  statute  has  not  been  fully  complied 

with,  §  372. 
are  those  in  which  the  appraisers  are  disqualified,  §  374. 

defendant  has  no  opportunity  to  select  appraisers,  §  375. 
made  for  too  great  a  sum,  §  381. 
errors  in  appraisement,  §  377. 
defective  returns,  §  384. 
Void  sales — are  those  made  in  Indiana,  without  first  offering  rents  and  profits 

§283. 

are  those  made  in  Pennsylvania  without  inquisition,  §  283,  note. 
"      without  appraisement,  §§  284,  339. 

for  less  than  two-thirds  of  appraised  value,  §  284. 
"      after  sunset,  §  287. 
"      at  wrong  place,  §  289. 

of  personalty  when  it  is  not  present,  §  290. 
of  personalty  when  part  sold  is  not  segregated,  §  290. 
"      for  the  benefit  of  sheriffs  or  deputies,  §  292. 
"      en  masse  in  certain  States,  §  296. 

"    affected  by  fraudulent  combination  of  bidders,  §§  297,  342. 
"    made  in  Kentucky,  to  collect  too  much,  §  308. 
"      on  satisfied  judgments,  §  339. 
"      privately,  §  339. 

"      in  defiance  of  the  directions  of  the  law  or  of  a  decree,  §  339. 
made  under  process  forbidden  to  issue,  §  339. 

Voidable  sales— are  those  made  without  proper  notice,  §§  285,  286. 
are.  those  made  at  an  improper  time,  §  287. 
"      at  an  improper  place,  §  289. 
"      in  which  sheriffs  or  their  deputies  are  interested,  §  292. 

in  which  trustees  or  administrators  are  interested,  §  292 
"      made  en  masse,  §  296. 

"      resulting  from  combination  among  bidders,  §  297. 
Voluntary  transfers— when  and  by  whom  may  be  disregarded  forfraud,§  14  ~2. 


w. 

Wages— when  exempt  from  execution,  §  234. 

when  not  subject  to  garnishment,  §§  132,  133. 

assignment  of  before  earned,  §  170. 
Wagon— what  exempt  as,  §  228. 
Waiver— of  right  of  exemption,  §  214. 

of  right  of  exemption,  whether  irrevocable,  §  214. 

by  sale  or  mortgage,  §  214. 
by  fraudulent  acts,  §  214. 
by  agreement,  whether  valid,  §  2ir>. 

of  homestead  exemption,  §§  239,  248. 

by  defendant,  of  acts  necessary  to  levy,  §  2GO. 

arising  from  executing  a  delivery  bond,  §  2G4. 

of  levy,  §§  271,  274. 

of  right  to  have  personal  property  first  levied,  §  279. 

of  benefit  of  appraisement  laws,  §  284. 

of  inquisition,  §  283,  note. 
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Waiver — Continued. 

of  right  to  vacate  execution  s;ile,  §  307. 

"          "     exact  compliance  with  redemption  laws,  §  314. 

of  presentation  of  evidence  of  right  to  redeem,  §  319. 

of  right  to  object  to  redemption  not  made  in  money,  §  320. 

"  "    choose  an  appraiser,  §  375. 

of  the  benefit  of  an  extent,  §  383. 
Waste — remedy  of  purchaser  for,  §  349a. 
Watch— exemption  from  execution,  §§  226,  231. 

how  to  be  levied  when  on  defendant's  person,  §  255. 
Wearing  apparel — when  and  to  what  extent  exempt,  §§  232,  255. 
Wife — execution  against  her  property  for  her  husband's  debt,  §§  127,  186. 

execution  against  her  property  for  her  own  debt,  §  128. 

right  of  husband's  creditors  to  her  property,  §§  127,  186. 

interest  as  dowress,  when  subject  to  execution,  §  185. 

is  entitled  to  select  homestead,  §  240. 

abandonment  of  homestead  by,  §  248. 

injunction  to  restrain  sale  of  her  property,  §  437. 
Witnesses  in  supplemental  proceedings—  attendance,  how  procured,  §  404. 

what  and  when  may  be  required  to  answer,  §  404. 
Women — when  entitled  to  homestead  exemption,  §  240. 

See  MAIUJIED  WOMEN. 

Writ  of  error — effect  as  a  supersedeas,  §  32. 
Writ  of  possession — defined,  §  470. 

for  personal  property,  §  468. 

taking  possession  of  real  estate  without  a  writ,  §§  469, 470. 

issuing  of,  §  470. 

"    obtaining  leave  of  Court  for,  §  470. 
"   must  be  during  the  term  recovered,  §  470. 
"       "      "  within  year  and  a  day,  §  470. 
"    scire  facias  to  authorize,  §  470. 

alias  and  pluries  writs,  §§  470,  477. 

not  to  issue  after  judgment  is  satisfied,  §§  470,  477. 

form  of,  §  471. 

who  to  control  service  of,  §  472. 

how  officer  may  be  compelled  to  execute,  §  472. 

exacting  indemnity  before  executing,  §  472. 

equitable  control  of  the  Court  over,  §§  472,  476. 

power  and  authority  of  the  officer  in  executing,  §  473. 

attachment  against  persons  disturbing  officer,  §  473. 

may  break  doors  to  execute,  §  473. 

how  to  be  executed,  §  474. 

authorizes  delivery  of  crops  and  fixtures,  §  474. 

who  may  be  dispossessed,  §  475. 

restitution  after  wrongful  dispossession,  §  476. 

proceedings  against  defendant  for  retaking  possession,  §  477. 


Year  and  a  day — execution  to  issue  within,  §  27. 

execution  issued  after  not  void,  §§  29,  30. 

how  computed,  §  28. 

issue  of  alias  and  pluries  writs  after,  §§  51,  «3. 

execution  quashed,  §  77. 
Y"oke  of  oxen— what  exempt  as,  §  227. 
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